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——O. 30, R. 4 — Seé Partnership Act 
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. 30, R. 9 — See also Partnership Act 
(1982), S: 44 (Apr) 186A, B 
—-—O. 32, R. 9 — Suit by a minor — 
Cannot be dismissed on ground that guar- 
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(Nov) 462 

— 0O. 33, R. 7 — See Ibid, S. 115 
(Aug) 360 
O. 34, R. 7 — Court has power to ex- 
tend time fixed for depositing redemption 
money even in case of consent order of re- 
demption (Nov) 442 
O. 41, Rr. 27 and 28 — Just because 
additional evidence is revenue record op- 
portunity to rebut it should not be refused 
(Aug) 355C 
——O. 41, R. 28 — See Ibid, O. 41, R. 27 
(Aug) 855C 

——O. 47 — See Ibid, O., 9, R. 18 


(Nov) 468 
CIVIL, SERVICES 


—Haryana Agricultural Services 
Rules (1947) 

R. 7 -—~ See Constitution of India, Arti- 

cle 820 (8) (b) - (Jul) 297A (FB) 








Class M, 
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Civil Services (contd. _ 
-Punjab Civil Services- Rules Vol. L Part 1 


ee given ate — 15 presupposes 
it 
a' suspended lien (obiter Os) 997: (EB) 


gts 9 — See Ibid, R. 
R. 2. ae i (an 118C 

———R. 3.11 — See Ibi 
b) ti) SOB (FB) 


Rr. 3.12, 3,14 (a) (2), sii (b), 3.18 — 
Government servant appointed to a per- 
manent post in a substantive capacity ex- 
cept by way of temporary measure — Lien 
acquired on some earlier permanent post 
must automatically cease 

wy 297B (FB) 


-—R. 8.18 — See Ibid, 3.12 
“Geb 297B (FB) 
——R. 8.14 — Lien of Government servant 
on any permanent post can only be sus- 
pended by specific order of Competent 
Authority in any of the circumstances as re- 
ferred to in Cls. (a) and pi of the rule 
(Point conceded) (Jul alee oe 
R. 8.14 (a) (2) — See Ibid, R. 
(Jul) sor TEB) 
R. 3.14 (a) (2) — Permanent post out- 











side original cadre of a Government Ser- 
vant as referred to in Rule 8.14 (a) (2) 
means substantive appointment as a tem- 


porary measure either in same service having 
more than one cadre or in different service 

(Jul) 297E (FB 

R. 3.14 ( Lien suspende 

under Rule. 3. (e S @) can revive only if a 
Government servant ae his substantive 
AAA to a subsequent permanent 
pos (Jul) 297F (FB) 
"Rr. 4.21 and 2.9 — Cadre in service — 


+ 
=< 








Meaning of — Two kinds of Temporary 
posts contemplated by Note 3 to R. 4.21 
indicated (Mar) 118C 

10.2 — State civil servant sent on 





deputation to foreign service with corpora- 
tion owned and controlled by State — State 
Government can recall him at any time to 
his parent department —~ Order of State 
Government recalling him though purport- 
ing to be made under wrong provision viz. 
Articles of Association of company is valid 
Mar) 118B 
R. 10.5 — Civil Servant holding off- 
ciating cadre post — Deputation to foreign 
service — Retains it even after his reversion 
from foreign service till competent authority 
reverts him to his substantive post 
(Mar) 118D 


(Punishment and 





~—Punjab Civil Services 
Appeal) Rules (1959) 

R. 8 — See Constitution of India Arti- 

cle 226 (Jan) 48A 


— Punjab Police Rules (1934) 


R. 16.8 (1) ame — aa under Sec- 
tion 247, Crimin for non-appearance 
of complainant mme Criminal charge has fail- 
ed on technical grounds — Section 4083, 
Criminal P. C. whether bars departmental 
proceedings on same charge (May) 288A 








aie E -~ Punjab Police - Rules 
R. 16.8 (2) — Departmental proceed- 
ings under — Appointment of Inquiry Offi- 
cer after obtaining sanction’ of Deputy Ins- 
pector General of Police and also of District 
Magistrate — a eeen te is not vitiated 
nor onauity held by him (May) 238B 
R. — See also (1) Constitution of 
India, ne 226 (Jun) 252A 
(2) Punjab Habitual eg (Control 

and Reform) Act (1952), S. 2 (3 
un) 252C 


R. 23 — Police surveillance — Placing 
a person under surveillance and starting his 
history sheet is le opal — No notice to person 
placed on surveillance is necessary — Sur- 
veillance register is a confidential document 
Police officer must have reasonable. be- 
lief that surveillant is a habitual offender 

(Jun) 252B 
R. 23 — Surveillance register and his- 














tory sheet — Both can be opened simul- 
taneously | (Jun) 252E 
-Punjab Public Relations Department 

(Class WI Non-gazetted) Service Rules 


1958) 
R. 9 (d) (ii) (iv) and (v) (as amended 
in 1968) — See Constitution of India, Arti- . 
ab 16 (May) 198B 


-Punjab Public Relations Department 
(Gazetted) ia Rules (1958) 


R. 9 (h) (i) — See Punjab Reorganiza- 
tion a 860), S. 82 (6 (May) 198A 
Power under, to relax any 
ae — Gut be exercised in favour of 
new entrants to service (May) 198D 


—-KRailway Establishment Code, Vol. I 


R. 2046 (b) — R. IT — See also Cons- 
titution of India, Art. 311 (Feb) 73A 
R. 2046 (b), R. II — Rule does not 
prescribe that notice of retirement must 
terminate with ne of the age of 55 

















years (Feb) 78D 
ne EE 

Companies Act (1 of 1956) 

——S. 86 — See Constitution of India, 

Art, 154 (Mar) 113A 

———S. 278 — See Constitution of India, 

Art. 154 (Mar) T18A 


Constitution of India 

Art, 5 — See Criminal P. C. (1898), 

S. 488 (Feb) 80 
Art, 18 (8) (b) See East Punjab Utili- 

zation of Lands Act (1949), S. N : 











ov) 1447A 

Art. 14 — See also (1) a Tihs 226 

Feb) 78C 

E a a “8 by Act Ueda 
ectricity (Supply ct 9 

Section 10 (1) (e) (iv) May) 220A 

4) Electrici r (Supply) Act 1948), Sec- 

tion 10 (1) (e (Jul) 290A 

(5) -Motor Vehicles Act (1989), Sec- 

tion 43-A (Punjab) (Dec) 466B 

Improvement Act 


(6) mone Town 


(1922), S (Aug) 885A 
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Constitution of India (contd.) 

(7) East Punjab Utilization of Lands 
Act (88 of 1949). S. 6 k (Nov) 447A 
Arts. 14 and 16 — Articles 14 and 16 
do not fetter right of Government to change 
classification of officers (May) 198C 
Art. 14 — Industrial Disputes Act 
(1947), S. 25-FF — Validity — Section does 
not contravene Art. 14 (Jun) 274A 
——-Art. 16 — See also (1) Ibid, Art. 14 


May) 198C 
(2) Ibid, Ar, 226 ert 











73G 


———Arts. 16 & 226 — Equality of oppor- 
tunity in matter of employment — Ex-cadre 
ost of Deputy Principal Secretary created 
y Haryana State by abolising two existing 
posts —- All three eligible asa including 
petitioner considered for selection by Public 
service Commission —_ Petitioner rejected 
due to his shady records — Petitioner held 
could not challenge validity of appointment 

of another by invoking Art 
(Mar) 1ISF 


Art. 16 — Punjab Public Relations De- 
partment (Class II Sarre Service 
Rules (1958), Rule 9 (d) (iii), (iv) _and (v) 
(as amended in 1968) — Validity — 
Amendment cannot be struck down on 


ound that mor2 categories of officers have. 


selected as 
fficers when 
Public Relations 


(May) 198B 

——Art. 19 — Right to vote is not funda- 

mental right — It is creation of statute — 

Only that person is entitled to vote whose 
name is included in electoral roll | 

(Sep) 879F 

Art. 22 — Provisions to be strictly 

construed and applied (Jan) 16B 


Arts. 22 (1) and 226 — Instance of de- 
fect being cured — Habeas corpus not avail- 
able where arrest and detention not givin 
grounds is confirmed by remand order o 
Magistrate in ceses under Section 9 of the 
Punjab Security of State Act 

an) 16A 


wirt, 29 (2) — Inherent right of Univer- 
sity to refuse admission to students who 
are likely to indulge in indiscipline or ques- 
tionable behaviour — Not affected by Arti- 


een made eligible for being 
Assistant Public Relations 
more posts of Assistant 

Officers have been created 











cle 29 or by Sec. 5, Kurukshetra Univer- 

sity Act (Aug) 840A 

Art. 80 — See Education -—~ Punjab 
University Act (1947), S. 81 (1) 

(Dec) 479B 

———Art. 5L — See Criminal P. C. (1898), 

S. 488 (Feb) 80 





Arts. 131 end 226 — Expression “to 
the exclusion of any other court” in Art. 181 
includes Hiph Court exercising jurisdiction 
under Article 226—State challenging power 
of Parliament to enact law imposing wealth 
tax on agricultural land — Petition relates 
to dispute between State Government and 
Union of. India — Supreme Court alone 


Constitution of India (contd.) . 
can decide matter and hence petition is not’ 
maintainable (Apr) 155A (FB) 
— Art. 188 (1) (a) and (b) — Judgment of 
affrmance -—- Applicant not entitled to a 
certificate as of right under Article 133 C 
(a) or (b (Mar) 101B (FB) 
Art. 133 (1) (c) — Certificate of fitness 
for appeal —- Question whether order in 
violation of doctrine of audi alteram partem 
renders order void or voidable is of great 
public and private importance 


(Mar) 101A (FB) 

——Art. 186 — See T. P. Act (1882), S. 52 
(Jun) 244 

“Arts. 154, 166 and 298 — State own- 
ed and controlled ` corporation registered 
under Companies Act — Articles of Asso- 
ciation authorising Governor to appoint, re- 
move or dismiss its Managing director — 
Functions performed by Governor under 
Articles are executive in exercise whereof he 
is to be aided and guided by Council of 
Ministers —- Order removing Managin 
Director passed in name of Governor an 
authenticated by concerned Secretary to 
Government is vali (Mar) LISA 


Arts. 154 (1), 168, 166 — Effect of — 
Order passed by duly authorised Secretary 
to Government —- Order expressed in name 
of Governor and duly authenticated is order 
of State Government (jun) 246E 
Art. 168 — See Ibid, Art. 154 (1) 














(Jun) 246E 

——Art. 166 —+ See (1) Ibid, Art. 154 
| (Mar) 113A. 
(2) Ibid, Art. 154 (1) (Jun) 246E 
—_—-Arts. 166 (8), 246 — Explosive Subs- 





tances Act (1908), S. 7 — State Government 
according sanction under Section 7 is dis- 
charging function of Central Government — 
Even then performance of this function 
would be business of State Government 
within Art. 166 (8) — Framing rules for re- 
gulating such business is not legislating any 
matter in List 1 of Sch. 7  —_ (Jun) 246F 
Art. 178 — See also (1) Evidence Act 
(1872), S. 32 (5) (Feb) 65C 

(2) Representation of the People Act 





(1951), S. 36 (2) (a) (Feb) 65B 
. 3) Representation of the People Act 
(1951), S. 86 (7) (Feb) 65A 


— Art. 178 — Qualifications for Assemb- 
ly membership —- Age of candidate — 
Documentary evidence clearly proving claim 
of petitioner-candidate — Non-production 


of oral evidence of parents — Effect 
(Feb) 65D 
——Art, 226 —~ See also (1) Civil P. C. 
(1908), S. 9 (Apr) 177A 
(2) Ibid, Art. 16 (Mar) 113F 
2 Ibid, Art. 22 (1) (Jan) 16A 
4) Ibid, Art. 131 (Apr) 155A (FB) 
(5) Ibid, Art. 227 (Aug) 353A 

(6) Ibid, Art. 320 (3) (b) 

(Jul) 297A (FB) 
(7) - Displaced Persons (Compensation 

and Rehabilitation) Act (1954), S. 20 


(Feb) 98 
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Constitution of India (contd.) 
(8) Electricity (Supply) Act Cae Sec- 
10 May) 220B 
(9) Land Acquisition Act (1894), S. 4 
(Mar) 189 
(10) Motor Vehicles Act (1939), Sec- 
tion 43-A (Punjab) (Dec) 466B 
(11) Panchayats — Punjab Gram Pan- 

chayat Act (1953), S. 102 (2) 
(Oct) 408C 


(12) Punjab Agricultural Produce Mar- 
kets Corel Rules (1962), R. 31 (8) 
(Feb) 50D 


(18) Tenancy Laws — Punjab Security 
of Land Tenure Act (1953), S. 2 (8) 

_ (Dee) 494 
e——Art. 226 — Certiorari —+ Order pass- 
ed in violation of mandatory requirements 
of proviso to Section 42 East Punjab Hold- 
ings (Consolidation and Prevention of 
Fragmentation) Act (50 of 1948) ie., with- 
out giving opportunity of hearing — Quash- 
ing of (Jan) 1 
——Art. 226 — Power to issue writs — 
Quasi-judicial orders — Order under R. 8, 
Punjab Civil Services (Punishment and Ap- 
peal) Rules, 1952, stopping increment — 
No reasons given for decision — Order is 
illegal and liable to be quashed 

(Jan) 48A 
——Art. 226 — Alternative remedy — It 
is not an absolute bar to maintainability of 
writ petition — Provision of appeal in 
R. 81 (13) of Punjab Agricultural Produce 
Markets (General) Rules (1962) is not ade- 
quate or suitable alternative remedy 

(Feb) 50E 


—Art. 226 — New plea — No averment 
in petition — Other party not getting oppor- 
tunity to rebut it —~- Plea cannot be allow- 

(Feb) 78B 


Arts. 226, 14, 16 —-Compulsory re- 
tirement of employee by Government after 
iving due notice —- Claim by Government 
at confidential record did not justify fur- 
ther extension — Court cannot . substitute 

its own view for Government 
(Feb) 78C 


——Art. 226 — Jurisdiction of High Court 
— Confidential report against civil servant 
—Not justiciable—Allegation of mala fides 
in respect of report depending on disputed 

estions of fact —— High Court not 
ecide it in writ proceedings (Mar) 113G 


Art. 226 — Petition by one G, one-man 
Motor-Accidents Claims Tribunal, against 
termination of his service -— State Trans- 
ort Controller not impleaded as a party 
ut allegations made against him — Held 
State should have filed his affidavit if alle- 
gations against him were to be denied 
(Apr) 188A 
——Arts. 226, 311 — Petitioner appointed 
for five years — Termination of service be- 
fore term by Government —— Order quash- 
termination being mala fide — But term 
of five years having expired no mandamus 
_ directing reinstatement issued — No right to 








Constitution of India (contd.) 
claim extension of his contractual service 
(Apr) 188C 
Art. 226 — Remedy under, is discre- 
tionary and has to be exercised on just and 
equitable grounds — Appointment of op- 
posite party by Government in violation of 
service rules challenged after a number o 
years — No relief (May) 198E 
Art. 226 —- Bias — Not capable of 
poa by direct evidence but has to be in- 
erred from facts and circumstances 
(May) 220C 
——Art. 226 — Principles of natural jus- 
tice —~ Violation — Refusal to supply co- 
pies of documents whose connection with 
charges not pointed out —- No violation 














(May) 220D 
Art, 226 — Principles of natural fus- 
tice — Violation of — Order of removal of 


member of Electricity Board based on 
charges some of which he had no oppor- 
tunity to explain — Order quashed 

(May) 220E 
Art. 226 —. Quasi-judicial authority — 
State Government while removing a mem- 
ber of State Electricity Board acts as quasi- 
judicial authority and must pass a speaking 








order (May) 220F 
Art. 226 — Writ petition to quash 
order of surveillance against petitioner — 


Petitioner not bound to disclose his shady 
antecedents — Police must justify action 

(Jun) 252A 
Art. 226 — Mala fides, allegation of 
— ‘Courts reluctant to go into question of 
mala fides unless it is necessary 

(Jun) 252D 
——Arts. 226, 227 — New plea — Plea re- 
garding interpretation of Section 25-FF and 
S: 25-FFF Industrial Disputes Act and 


- capable of decision on material on record 


allowed. (Jun) 274D 


Arts. 226 and 311 — Order of Punjab 
Government making reservation for Sche- 
duled Castes and Backward Classes and re- 
serving first vacancy for them — Promotion 
of Official of a Scheduled Caste in pursu- 
ance thereto — Provision in Order making 
reservation as to first vacancy struck down 
by High Court — Reversion of that offi- 
cial -—— Legality (Jun) 284A 


Arts. 226, 227 — Petition under, 
against order of Single Judge is not main- 
tainable — No direction can be issued in 
connection with judgment .of Single Judge 
to that very High Court -— If a review ap- 
plication was intended it should have been 
filed in form of such application before the 
Single Judge (Jun) 284B 
Art. 226 -—— State Government while 
removing a member of Electricity Board 











acts as a quasi-judicial authority -— It is 
bound to pass a speaking order showing 
process of reasoning (Jul) 290C 





Art. 226 — Point. not raised before 
lower Tribunal cannot be raised in writ © 


10 Subject Index, A. I. R. 1971 Punjab 


Constitution of India (contd.) , 
petition especially when it relates to cleri- 
cal omission (Aug) 885C 


——Art. 226 -—+ Land Acquisition. Act 
(1894), Ss. 4, 6. 16 — Land acquired by 
Government for a public school —- Public 
school in possession of land after paying 
compensation — Subsequent notification by 
Government to acquire that land second 
time for another public purpose — Writ 
petition by public school against subsequent 
notification is maintainable 

(Aug) 337B 


Art, 226 —. Function of admitting or 
refusing to admit a student to an educa- 
tional institution `s merely. administrative — 
Not governed by Rules of natural justice 
(Aug) 840B 
Art. 296 — Refusal to admit student 
to educational institution on ground of in- 
discipline — No relief can be granted 
under Article 225 (Aug) 840E 


Arts. 226, 227 —- Another remedy -—— 
Remedy of election petition available — 
Approach to High Court under Arts. 226 
and 227 is whol-y misconceived 

(Sep) 879D 
Arts. 226, 227 — Election dispute — 
Petitioner not coming with clean hands but 
making false averments in writ petition —+ 
Not entitled to discretionary remedy under 
Arts. 226 and/or 227 {Sep) 379E 


Art. 226 —= New grounds — When 
the petitioner a delinquent Sarpanch does 
not take objection to the findings of the 
enquiry officer at the proper stage, he can- 
not challenge those findings in writ petition 
(Oct) 408 
Art. 226 —- High Court cannot convert 
itself into a Comt of appeal and examine 
correctness of decision of a competent 
authority acting within 
Decision howsoever erroneous cannot be 
disturbed if it is supported by evidence 
(Nov) 443A 
Art. 226 —— Speaking order — Ques- 
tion whether a particular order is a speaking 
one or not depends on the facts of each 
case — High Court can determine such 
question but it cannot convert itself into a 
Court of appeal (Nov) 443B 


Art. 226 — Mala fides — Allegations 





























of must be proved beyond reasonable doubt 
. {Nov} 448C 
Art, 226 —— A writ petition against 


order of eviction under Section 6 of East 
Punjab Act 38 of 1949 is not maintainable 
without exhaustion of statutory remedies 
under Section 14, unless unconstitution- 
ality of the Act is established or a violation 
of the principles of natural justice is shown 

(Nov) 447B 
Art. 226 —— Other remedy — Remedy 
illusory and inefficacious (Dec) 466A 


Art, 226 —- Question of facts — What 
is in the better interest of irregation is a 
question of fact (Dec) 492B 








its jurisdiction —. 


Constitution of India (contd.) 





Art, 227 — See also (1) Ibid, Art. 226 

a 879D 
(2) an 274D 
(3) (un) 2848 
(4 (Avg 335C 
( Nov) 443B 
(6) Houses and Rents — East Punjab 


Urban Rent Restriction Act (1949), S. 15 
(Oct) 429 
(7) Houses :and Rents — East Punjab 
Rent Restriction Act (1949), S. 15 ©) 
(Jun) 269C 
——Art. 227 — Petition both under it and 
Art. 226 against rejection of application 
under S. 18, Land Acquisition Act though 
filed without seeking revision under that 
Act being treatable as revision petition, is 
maintainable (Aug) 858A 
Art. 245 —~ See (1) Maxim 
(Jun) 246G 


(2) Payment of Wages Act (1986), Sec- 
tion 15 (1) (Mar) 102A 
-~——Art. 246 —- See also Ibid, Art. 166 (38) 

(Jun) 246F 








tance 
S. 247 — See C 
Police Rules (1984), R. 16.3 (1) ae 




















(Feb) 50B 
æ—Art, 298 —— See Ibid, Art. 154 . 
(Mar) 118A 

tomm——Art. 811 —— See also Ibid, Art. 226 
(1) Apr) 188C 
(2) un) 284A 
Art. 311 — Compulsory retirement 
after notice in terms of service Rules — 
Does not amount to removal from service 
(Feb) 78A 
Art. 811 —— Reversion — Civil servant 
deputed to foreign service — Recall from 
such service within discretion of Govern- 


ment —— Art. 811 not applicable when it is 
not by way of punishment (Mar) 118H 

Art. 311 — Reversion from officiating 
higher post to substantive post of clerk — 
Order not jeopardising his chances of pro- 
motion in future or emoluments as a clerk 
-— Order does not attract Article 811 (2) as 
it cannot be termed punitive (Jul) 812A 


Art. 811 —— Temporary servant or pro- 
bationer — Official continuing to officiate 
in higher post after expiry of period of pro- 
bation without an order of confirmation 
having been issued -—~ Official does not ac- 
quire status of permanent incumbent on the 
higher post but continues to be a proba- 
tioner —- Reversion (Jul) 812B 
Art, 811 (2) — Contractual appoint- 
ment to a post — Abolition of post by Gov- 
ernment mala ‘fide — Oficer entitled to 
protection of Article 311 (Apr) 188B 











. receiver or servant of Court 
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Constitution of India (contd.) 
Arts. 820 (8) (b), 226 — Appointment 
by promotion from Subordinate Agricultural 
Service as District Agricultural Officer — 
Public Service Commission © not consulted 
under Art. 820 (8) (b) — Validity of ap- 
pointment not affected (Jul) 297A (FB) 
-_—Art. 829 (b) — See Municipalities — 
Punjab Municipal Election Rules (1952), 
R. 10 (Sep) 879C 
— Sch. 7, List I, Entries 86, 97 — See 
Wealth-tax Act (1957), S. 2 (m) 








(Apr) 155B (FB) 

=—— Sch. VI, List I, Entry 49 — See 
~Wealth-tax Act (1957), S. 2 g 

3 (Apr) 155B (FB) 


“Contract Act (9 of 1872) _ 
——S, 23 — See also Partnership Act 
(1982), S. 9 (Mar) 184B 
e—S, 938 — “Forbidden by law” — Licen- 
see under Cotton Control Order, 1955 — 
Partnership agreement with non-licence- 
holder to work out licence —- Not hit by 
S. -23 (Mar) 134A 


CO-OPERATIVE SOCIETIES 


—Punjab Co-operative Societies Act (25 of 
1961) 


——S. 26 — Gohana Co-operative Market- 
ing-cum-Processing Society Ltd., Bye-law 
No. 30 — Nomination of managing com- 
mittee members can be made any time with- 
out reference to notices of committee meet- 
ings — Hence nomination subsequent to 


such a notice is valid (Nov) 459A 


S. 26 — Bye-laws of Gohana Co-opera- 
tive Marketing-cum-Processing Society Ltd., 
Byelaw No. 80 (i) and Gi) — Number of 
nominated members in managing committee 
— Assistant Registrar becomes a member 
by virtue of the bye-law and not by nomi- 
nation — Therefore three nominations ex- 


cluding him will be legal (Nov) 459B 





ED 


Criminal Procedure Code (5 of 1898) 


——S§, 145 — Proceedings under — Find- 
ings of Magistrate as to possession 
Finality of — Civil Court can decide ques- 
tion of possession (Jan) 4A 


-~—S. 145 (4) — Inquiry as to possession 
— Affidavits adduced in evidence — Evi- 
dentiary value —- Assessment of — Expres- 
sion “peruse” in S. 145 (4) — Meanin 

(Jan) 4B 
—S. 145 (44) — Attachment, under— Re- 
ceiver can be appointed — Magistrate has 
power not one to take possession of pro- 
perty attached but also to manage it through 
(Mar) 182 


—-S. 154 — See East Punjab Essential 
Services (Maintenance) Act (1947); S, 7 (8) 

l (Apr) 181C 
——S. 190 (1) — See East Punjab Essen- 
tial Services (Maintenance) Act (1947), Sec- 
tion 7 (8) (Apr) 181C 


—— 


Criminal P. C. (contd.) 
———S, 195 (1) (b) — Rent Controller and 
Appellate Authority under Punjab Rent 
Restriction Act are Courts or Civil Courts 
for purposes of Ss. 195 (1) (b), 476 and 
479-A of Criminal P. C. (Apr) 150 (FB) 
S. 403 — See Civil Services — ‘Punjab 
Police Rules (1984), R. 16.8 (1) a 

(May) 288A 








ment of, by decree of divorce of. Foreign 
Court — Validity of decree or competency 
of Court not challenged — Decree, held 
was valid and binding — . Husband not 
liable to maintain wife, though liable to 


maintain children (Feb) 80 
——S. 488 (6), Proviso — Interpretation 
of — Ex parte order of maintenance — 


Setting aside of — Limitation begins from 
date of order and not from date of know- 
ledge of order —- Non-service or service 
not effected in accordance with law will 
not affect period of limitation prescribed 
under proviso Feb) 88A 
——S. 488 (6), Proviso — Period of limi- 
tation prescribed under — Extension of — 
Provision of S. 5 Limitation Act (19638), can 


be availed of (Feb) 88B 
—-—S. 498 (2) ——Cancellation of bail on 
ground of  threatenin eye-witnesses — 


Order of cancellation being discretionary, 
only prima facie case and not strict proof 
as in trial is required — Material necessary 
to infer misuse based on affidavits is suffi- 


cient ar) 98 
DEBT LAWS 
—Punjab Relief of Indebtedness Act (7 of 
1984) 
——S. 81 — See Houses and Rents — 


East Punjab Urban Rent Restriction Act 
(1949), S. 18 (2) (i (Aug) 851 





Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954) 


——S, 8-A — Rehabilitation Authority can- 
not cancel for non-payment of mortgage 
money, even a part of allotment made. It 
can only recover the amount as arrears of 
and revenue . (Jun) 259 
——-S. 10 — Gift, Sale or will of land by 
a displaced person to whom it is allotted 
on a quasi-permanent basis is void as pro- 
hibited by S. 10 i (Jun) 256 
——S. 20 — Proceedings for allotment of 
land in lieu of that left in Pakistan — Find- 
ing as to title of land in Pakistan based on 
conjectures — There is error of law on face 
of record — Writ can be issued (Feb) 96 
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Displaced Persons (C. & R.) Act (contd.) 
S. 24 — Fowers of chief settlement 





Commissioner under —— In suitable’ cases 
he can cancel sanad for proprietary right 
wrongly granted (Feb) 85B 


Displaced Persons (Compensation and Re- 
habilitation) Rules (1955) 
-——R. 90 — Sse Ibid, R. 92 (Sep) 375B 
Rr. 92, 90 — Sale ‘of land by public 
auction — Application for setting it aside 
— It has to be made within seven days 
from date of acceptance of bid and not 
from its approval (Sep) 375 
R. 92 (8) — Sale of land by public 


auction -— Conditions precedent for setting 
it aside {Sep) 875C 


Divorce Act (4 of 1869) 
——S. 10 —- See Criminal P. C. 
S. 488 ( 


Easements Act (5 of 1882) 


S. 35 — Right of a person to. open 
windows and ventilators in his own wall 


abutting his neighbour’s land (Dec) 489 


East Punjab (Amendment) Motor Vehicles 
Act (28 of 1948) | 


S. 64 (h) — Appeal rejected as not 
maintainable — Revisional authority has 
no jurisdiction to interfere (Dec) 491 


East Punjab Essential Services  (Mainten- 
ance) Act (13 of 1947) 


S. 7 — Proceedings under — Emplo- 
ee serving on deputation — Proceedings 
hone criminal and not disciplina their 
initiation by authorities of the place of 
deputation and not by the appointing ‘au- 
thority is valid (Apr) 181E 


S. 7 48) and (4) — “By the State Gov- 
ernment?” — Unicn Territory of Chandigarh 
is State within S. 3 (58), General Clau- 
ses Act—Complaint under Section 7 (8) by 
person authorised by the Union Territory 
Administration can be taken cognisance of 
(Apr) 181B 


——S. 7 (8) and (4) — “Complaint” — A 
first information report is not a complaint 
(Apr) 181C 


S. 7 (8) and (4) — “Except -upon a 
complaint” —— Every offence under Act is 
cognizable under S. 7 (4) — Hence a first 
information report can be lodged in respect 
of an offence and police is competent to 
investigate (Apr) 181D 
E. P. Evacuees’ (Administration 
perty) Act (14 of 1947) 


S. 5-A — See Displaced Persons (Com- 
‘Act (1954), 
(Jun) 256 


E. P. Holdings (Consolidation and Preven- 
tion of Fragmentation) Act (50 of 1948) 


See under Tenancy Laws. 








(1898), 
eb) 80 

















of Pro- 





pensation and Rehabilitation) 
S. 10 


E. oo Rent Restriction Act (8 of 
See under Houses and Rents. 


East Punjab Utilization of Lands Act (88 
of 1949) = 

——-S. 6 — See also (1) Constitution of 
India, Art. 226 (Nov) 447B 
(2) Natural Justice. (Nov) 447C 
——§. 6 (repealed in 1951 and re-inserted 
in 1957) — Section 6 is a pre-constitutio- 
nal law — Does not violate Art. 18 (8) (b) 
of the Constitution (Nov) 447A 
9. 6 — Mere existence of a few un- 
filled blanks in a printed form does not 
lead to the conclusion that authority has 
failed to apply mind in determining lease 
(Nov) 447D 

-——5. 12 —~ A person invested with dele- 
ated powers of Collector to determine 
ease should be a revenue officer — It is 
not, however, necessary that the notifica- 
tion should say so — It can be proved by 
independent evidence (Nov) 447E 
. 14 — See Constitution of India, 

Art. 226 (Nov) 447B 
——-—S. 14-A (as inserted in 1970) —- See 
East Punjab Utilization of Lands Act (88 
of 1949), S. 6 (repealed in 1951 and re-in- 








serted in 1957) (Nov) 447A 

EDUCATION 

+—Disciplinary proceedings — Suit to de- 

clare punishment ultra vires — Interference 
with — See Civil P. C. (1908), S. 9 

(Apr) 177D 

-Examination Rules of State Board of 


Technical Education, Punjab 


R. 4, Note 2 — Shortfall in lectures 
of student appearing at Board examination 
— It stands condoned when minister-in- 
charge permits him to appear at examina- - 
tion (Aug) 366 
——-Haryana and Punjab Agricultural Univer- 
sities Act (16 of 1970) 

S. 33 (8) — University is entitled to 
alter its regulations for courses even if it 
will be disadvantageous to the. existing can- 
didates provided those candidates are 
afforded time to adjust to the changes 
(Sep). 369 


of 1956) 








=< ‘Knrpukshewa® University Ack (12 


——S. 5 — See ‘Constitution 
Art. 29 (2) 

Ss. 15 (a), 16 (1), Sch. L 
A decision of the Admission .Committee 
constituted under S. 16 (1) declining ad- 
mission to a student who had: been punish- 
ed on account of misconduct etc. is not. in- 


( 
Ord..2 — 








valid — It is intra vires: Ordinance 2 
i - (Aug) 340C 
——S. 16 (1), Sch. I,-O. 2 — See Ibid, 
S. 15 (a) Be . _ (Aug) 340C 
Sch. I, O. 2 — See Ibid, S..15 (a) 
' (Aug) 840G 


—-Punjab University Act (7 of 1947) 
~S, 27 (1) (b) — See Ibid, S. 31 (1) 
(Dec) 479A 
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Education — Punjab University Act (contd.) 
——S. 81 — Punjab University Calendar 
for year 1969 — Rules and Regulations 
- wnder — Award of grace marks — Rules 
as to — Changes in — Changes cannot be 
made to detriment of examinees alread 
appeared in examination — Notification et- 
fecting change in rules cannot operate re- 
trospectively ` (Sep) 384A 
S. 81 —~ Punjab University Calendar 
for year 1969 — Rules prescribing award 
of ce marks — Examinees are entitled 
to claim concession as of right (Sep) 384B 
—-—S. 81 (1) — Regulations under R. 1 
— Gratuity for teachers —~ Rule is ultra 
vires the Act (Dec) 479A 
S. 31 (1) — Regulations under R. 10 
~— Teacher representatives for Governing 
Body — Likelihood of non-Sikh being cho- 
sen in Sikh-established Khalsa College — 
No violation of Art. 30 of the Constitution 

(Dec) 479B 











Electricity (Supply) Act (4 of 1948) 

S. 10 — Neither S. 10 nor principles 
of natural justice requires a full-fledged 
inquiry to be held against delinquent mem- 
ber but calling of explanation from him is 
quite sufficient (May) 220B 
——S. 10 (1) (e) (iv) — Power given to 
State Government to remove a member of 
State Electricity Board under S. 10 (1) 
(e) (iv) on ground that he is otherwise un- 
it to continue as member ‘iis not unbriddled 
or unguided and is not violative of Art. 14 
of Constitution (May) 220A 
——S. 10 (1) (e) (iv) — Participation of 
a member of Electricity Board in politics 
is conduct which renders him unfit to con- 
tinue as such member and makes him 
liable to suspension or removal from office 

May) 220G 
S. 10 (1) (e) (iv) — Section 10 (1) (e) 
(iv) is intra vires—Art. 14 of the Constitu- 
tion is not violated — The power given to 
State Government to remove a member of 





* 





the Board is not arbitrary, unguided and 
unchannelised (Jul) 290A 
S. 10 (8) — Section 10 (8) requires 





only an explanation to be obtained from 


delinquent member — The member has no 
legal right to claim full-fledged enquiry 
(Jul) 290B 


Essential Commodities Act (10 of 1955) 
S. 6 — See Prevention of Food Adul- 
teration Act (1954), S. 16 (1) (a) (i) 
(Jul) 310 (FB) 





Evidence 





Appreciation of — Interested witness 
——Malice against accused — Fact not lead- 
ing to inference (Jun) 246A 


——Appreciation of — Interested witness 
~— Witness compromising a civil suit against 
himself and father of accused, while decree 
therein was passed only against latter —~ 
Not sufficient to infer that witness was 
inimical towards accused (Jun) 246B 


Evidence Act (1 of 1872) 

—Ss. 11 (2) and 82 — Highly probable 
— Mere reasonable probability is not con- 
templated by S. 11 2) ~~ Recital by strang- 
er relating to ownership of house — Reci- 


tal not admissible in evidence (Jan) 9 


—Ss. 17 and 21 — Previous admissions 
of a party are substantive evidence by them- 
selves against it, though they are not con- 
clusive proof of the matters admitted — 
Confronting the party specifically with 
such admissions when he is in witness box 
is not necessary (Apr) 177C 
—S. 21 — See Ibid, S. 17 (Apr) 177C 
—S. 82 — See Ibid, S. 11 (2) (Jan) 9 
——S. 82 (5) — See also Constitution of 
India, Art. 178 (Feb) 65D 
—S. 32 (5) — Age — Entry as to age 
in school register is relevant piece of evi- 





dence — Slight evidence to contrary may 
displace it (Feb) 65C 
—S. 39 — See Punjab Pre-emption Act 
(1913), S. 15 (2) (b) (Aug) 829A 
——-S. 40 — See (1) Civil P. C. (1908), 
O. 2, R. 2 (Mar) 106 
(2) Criminal P. C. (1898), S. 145 
(Jan) 4A 
——S. 41 — See Criminal P. C. (1898) 
S. 488 ' (Feb) 80 
ne. — See Criminal P. C. (1898) 
S. 145 (Jan) 4A 
—§. ~—— See Criminal P. C. (1898), 
S. 488 (Feb) 80 
S. 50 — Question of relationship be- 
tween pre-emptor and vendor — State- 


ment as to opinion based on conduct — 
Relevancy (Aug) 362 
——S. 76 — Party not objecting to recep- 
tion of uncertified copy of Revenue Re- 
cords without examining any officer to prove 
it, cannot in a second appeal question its 
admissibility ae) 355A 


S. 92 — See Stamp Duty — Stamp 
Act ae S. 35 


age Act (1955) S. 9 ` (j 
(2) Limitation Act (1963), Art. 65 
(Dec) 482C 
(8) Punjab Pre-emption Act th of 1913), 








S. 15 (2) (b) Aug) 329A 
—S. 115 — See also (1) Civil P. C. 
(1908), O. 2, R. 2 (Jun) 241B 


(2) Houses and Rents — East Punjab 
Rent Restriction Act (8 of 1949), S. 18 
(Jun) 269E 
——S. 115 — Waiver — Waiver is a ques- 
tion of law and not of fact — It has to be 
inferred from admitted and proved facts — 
Intention is purely subjective matter and 
has to be assumed from the conduct of 
parties (Nov) 487A 


Examination. Rules of State Board of Tech- 
nical Education, Punjab 
See under Education. 

Excess Profits Tax Act (15 of 1940) 


S. 14A — See Income-tax Act (1922), 
S. 10 (Jun) 266B 
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Explosive Substances Act (6 of 1908) 

—S. 7 — See also Constitution of India, 
Art. 166 (8) (Jun) 246F 
S. 7 — Function of Central Govern- 
ment under S. 7 delegated by President 
under Art. 258 (1) of Constitution to State 
Government —- Authority of State Govern- 
ment to grant sanction under S. 7 to try 
any person for offence under the Act can- 
not be challenged (Jun) 246C 


Fruit Products Orders (1955) 


——Sch. 2 — See Prevention of Food 
Adulteration Act (1954), S. 16 (1) (a) (i) 

(Jul) 310 

General Clauses’ Act (10 of 1897) 

2 (22) — See Civil P. C. 


S. 149 

——S. 2 (60) — See Interpretation of Sta- 
tutes (Jun) 246D 
S. 8 (58) — See East Punjab Essen- 
tial Services (Maintenance) Act (1947), Sec- 
tion 7 (8) (Apr) 181B 


Haryana Agricultural Services Class H 
Rules (1947) 
See under Civil Services. 


Haryana and Funjab Agricultural Univer- 
sities Act (16 of 1970) 
See under Education. 


Hindu Law 


——Succession — Relation of  full-blood 
excludes half-blood — See Hindu Succes- 
sion Act (1956), S. 18 (Aug) 323 
Hindu Marriage Act (25 of 1955) 

——Ss. 9 and 10 — Wife applying for 
restitution of conjugal rights — Husband 
applying for judicial separation — Grounds 
given by wife disbelieved — Question will 
depend on onus of proof — Evidence given 
by husband unzeliable — Wife is entitled 
to restitution of conjugal rights (Jan) 85 
——S. 10 — See Ibid, S. 9 Jan) 85 
——S. 13 — See Criminal P. C. (1898), 
S. 488 (Feb) 80 


—SsS. 25 — See Provident Funds Act 
(1925), S. 3 (Mar) 141B (FB) 


——S. 25 (1) end (3) — Applicability — 
Alimony application under S. 25 (1) can 
be made after grant of divorce decree. 


(Mar) 141A (FB) 
Hindu Succession Act (80 of 1956) 


——S. 15 (1) (2) — “Son” includes natural 
and adopted children of a woman, those 
born to her after her remarriage and even 
her illegitimate children ey) 240 
S. 15 (2) (b) — Widow succeeding to 
husband’s property making gift of it — Act 
coming into force after gift — Reversioner 
entitled to declaration that gift would not 
bind her interest (Aug) 865 
S. 18 — Expression “if the nature of 
the relationship is the same in every other 
respect’ — Interpretation of — Person 
dying intestate — Succession — Full blood 
sisters exclude half-blood brothers 

(Aug) 828 

















HOUSES AND RENTS 
—East Punjab Urban Rent Restriction Act 





(3 of 1949) 
—S. 18 — See also Criminal P. C. (1898), 
S. 195 (1) (b) (Apr) 150 (FB) 
S. 13 — [Initiation of ejectment pro- 


ceedings — Failure of tenant to raise plea 
of want of notice under S. 106, Transfer 
of Property Act in writtea statement — 
Tenant is deemed to have waived that ob- 
jection (Jun) 269E 
S. 13 — Eviction petition — Denial 
of landlord-tenant relationship by tenant in 





his written statement determines the ten- 
ancy — Omission to give notice under Sec- 
Act before 


tion 106, Transfer o A 
iling application does not affect its main- 
tainability (Nov) 434 
S. 13 — Unauthorised sub-letting — 
The converting of his individual business 
by the lessee into a partnership subsequent 
to the lease does not amount to sub-letting 
or parting with the possession of the lessee 
rights (Nov) 456 
S. 13 (2) — Tenancy for fixed period 
— Eviction of tenant before termination 
(Dec) 471 
S. 13 (2) (@) — Deposit made by ten- 
ant before Rent Controller under S. 31 of 
the Punjab Relief of Indebtedness Act prior 
to filing of application for eviction by land- 
lord does not amount to payment or tender 
of arrears of rent to landlord within the 
meaning of S. 18 (Aug) 851 
S. 15 — New plea — Ejectment pro- 
ceedings — Plea of absence of notice under 
S. 106, T. P. Act cannot be raised for the 














first time in appeal — Order allowing plea 
revisable under S. 15 (5) and Article 227 
of the Constitution (Oct) 429 


——S. 15, (8) — Appeal under — Applica- 
tion for amendment of written statement— 
Appellate authority has jurisdiction to allow 
it (Jun) 269D 

S. 15 (5) — Expression “proceedings 
taken under the Act” — Order of appellate 
authority allowing amendment of pleading 
is part of proceedings (Jun) 269A 
——S. 15 (5) — Revision under — Scope 
of, is much wider than that of one under 
S. 115, Civil P. C. — Scope of S. 15 (5) 
is not confined to questions of jurisdiction 





only un) 269B 
——S. 15 (5) — “Proceedings under Act” 
— Order of Rent Controller or of Appel- 


Jate Authority allowing or refusing to allow 
amendment of pleading — It is revisable— 
Even otherwise High Court can set it aside 
under Art. 227, if order is found to be 
wholly unsustainable (Jun) 269C 





Income-tax Act (II of 1922) 


S. 9 — Property left by assessee in 
Pakistan vested in the Custodian as evacuee 
property -—- Assessee ceased to be the 
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Income-tax Act (contd.) l 

owner thereof for purposes of , computation 
of income under (Jun) 266A 
——S. 10 — Excess profit tax paid under 
S. 14-A (7), Excess Profits Tax Act ordered 
to be refunded —— Amount paid by way of 
interest is assessable as business profits 
under S. 10 and not as income from other 
sources under S. 12 - (Jun) 266B 
S. 12 — See Ibid, S. 10 (un) 266B 
S. 34 (8) — Second proviso — Appli- 
cability — Returns filed by one S in indi- 
vidual capacity and as trustee — Income- 
tax Officer assessing S in individual capa- 
ay only for whole income —- High Court 
holding that S was not taxable in respect 
of trust income —— Subsequent notice under 
S. 34 (1) (b) — Held Second proviso to 
S. 34 (3) was not applicable to facts of the 











case (May) 218 
Industrial Disputes Act (14 of 1947) 
——S. 2 (b) — Award — Interim order 
not determining industrial dispute — Not 
an award (Jun) 274C 
S. 2-A -—~ Provision constitutionally 


valid — Dispute between an individual 
workman and the management referable for 
adjudication to Labour Court (Feb) 60A 
Ss. 10, 11 and 383 — Dismissal of 
workman after domestic. enquiry — Refer- 
ence to Labour Court — Question of pro- 
riety and fairness of the enquiry has- to be 
ecided first —- Court can require produc- 
tion of evidence to justify the action only 
if it finds the inquiry. to be defective 

: (Feb) 60B 
——S. 10 — Industrial Disputes (Punjab) 
Rules (1958), Rr. 10-A, 10-B — Scope — 
Power of Government to make reference 


un) 274B 
——S. 11 — See Ibid, S. 10 





4j 

” (Feb) 60B 
S. 15 — Power of Tribunal — Domes- 
tic enquiry — Procedure different from the 
one in Standing Orders cannot be insisted 





upon (Jan): 38 
——S. 25-FF ——- See also Constitution of 
India, Art. 14 (Jun) 274A 


——Ss. 25-FF, 25-FFF — Applicability — 
Electrical undertaking purchased by Elec- 
tricity Board on the ‘ expiry of licence 
without taking over the employees of .that 
undertaking — Conditions of | service on 
which workmen of licensee were re-em- 
ployed by Board less advantageous—Under- 
taking cannot be ‘said to be closed down 
and S. 25-FFF does not apply — Workers 
are entitled to retrenchment compensation 
under S. 25-FF (Jun) 274E 


S. 25-FF — Scope —- Transfer of 
undertaking as a going concern does not 
necessarily oblige transferee to take em- 
ployees into employment (Jun) 274F 


—S. 25-FF — Electrical undertaking 
taken over by Electricity Board under Sec- 
tion 6 of Electricity Act — Undertaking 
vests in Board free from any obligation at- 
taching to the undertaking -—- Liability to 





‘pay retrenchment 


Industrial Disputes Act (contd.) 

compensation lies on 
icensee and not on Board (Jun) 274G 
——S. 25-FF — Compensation for earned 
leave not availed of — Section 79 (2) Fac- 
tories Act (1948) does not provide for any 


such right E (Jun) 274H 
—S. 25-FFF — See also Ibid, S. 25-FF 

= (Jun) 274E 
——S. 25-FFF — Closer of business — 
Retrenchment compensation — Illegally 


suspended or retrenched workmen — Right 
to salary from date of retrenchment or sus- 
pension to date of closer of business 


(Oct) 427 
——S. 33 — See Ibid, S. 10° (Feb) 60B 


Industrial Disputes (Punjab) Rules (1958) 
Rr. 10-A, 10-B — See Industrial Dis- 
putes Act (1947), S. 10 à» (Jun) 274B 


Interpretation of Statutes 


See also (1) Payment of Wages Act 
(1936), S. 15 (1 (Mar) 102A 
(2) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (1961), 
S. 4 (8) (i) (Sep) 894B 
Sales tax laws — Dictionary meaning 
of word or substantial identity principle — 
Applicability — Principle of substantial 
identity can be applied only if intention of 
Legislature cannot be gathered from sta- 
tute . (Jan) 26B 
Construction of 











Sales tax laws  — 





- words — Words must be construed as un- 


derstood in common parlance (Jan) 26C 
Words — Word “or” when interpreted 
as “and” (Mar) 102B 
Intention of legislature — How to be 
ascertained (Mar) 144B 


——Statute aie power —- When func- 
tion is vested by Statute in State Govern- 
ment, statutory provision has to be inter- 
preted with aid of definition of “State Gov- 
ernment” in Section 2 (60) of General 
Clauses Act (Jun) 246D 
Interpretation of legal provisions +~ 
High Court does not change the law but 
merely aims at stating what it has been 
at all relevant times (Jun) 269F 
Proviso — Proviso qualifies whatever 
is stated in main enactment and forms part 
of subject-matter thereof (Sep) 879B 
Legal fiction — Object (Sep) 384G 


Kurukshetra University Act (12 of 1956) 
See under Education. 


Land Acquisition Act (1 of 1894) 


——S. 4 — See also Constitution of India, 
Art, 226 . (Aug) 837B 


S. 4 — Notification under extremely 
vague — In consequence land owners un- 
able to file objection under S. 5-A or claim 
compensation under S. 9 of Act — Effect 




















(Mar) 189 
——Ss. 4, 6 — Acquisition of land by Gov- 
ernment for one public purpose —- -Public 


purpose of acquisition not abandoned but 
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Land Acquisition Act (contd.) 


actively carried out — Land cannot be ac- 


quired by Government ‘second time for 
another public purpose (Aug) .387A 
——§S. 6 — See (1) Constitution of India, 
296 Aug) 337B 

(2) Ibid, & 4 Aug) 887A 

16 —— See Constitution of India, 


——S. 

Art, 226 (Aug). 837B 
——S, 17 — Land acquired for an urgent 
purpose bona fide — Owner of land is not 
entitled to its retum when Government 
subsequently uses the land for some other 
purpose. Section 48 is not attracted 


(Oct) 406 
——S. 18 —-*See (1) Constitution of India, 
Art (Aug) 858A 


. 227 
2) Ibid, $. 31 (2), Proviso 2 
CNS @) (Aug) 853B 


———5. 23 — Fixation of price of large 
tract of acquired land by belting it (divid- 
ing into separate parcels) is not arbitrary 
(Aug) 335B 
——S. 31 (2), Proviso 2 — Application fil- 
ed under S. 13 protesting against awarded 
compensation will become arred under 
proviso by subsequent acceptance of com- 
pensation witbout protest (Aug) 353B 


Letters Patent (Lahore) 


Cl. 10 (as applied to High Court of 
Punjab by Art. 7, High Courts (Punjab) 
Order a — New plea — Failure to 
raise plea before relevant authorities — 





Plea cannot be raised for first time in Let-~ 


ters Patent appeal (Sep) 875A 


Limitation Act (9 of 1908) 

—Art. 142 — Persons in joint possession 
can acquire title by adverse possession for 
over a period of twelve years. Concept of 
joint possession and of exclusive possession 
are not necesserily antithetical Oct) 404 
——S, 144 — See Ibid, Art. 142 (Oct) 404 
Art. 148 — Burden of proof — Post- 
porma of starting point of limitation 
or redemption — Onus is on the person 
seeking redemption particularly when the 
mortgage deed was registered (Oct) 422 
——Art. 182 — See Civil P. C. (1908), Sec- 
tion 44-A (Dec) 476 


Limitation Act (86 of 1963) 
———S. 2 (h) — See Civil P. C. (1908), Sec- 
tion 149 (Nov) 461 





9, § ~— See C. (1898), 
S. 488 (6), Proviso (Feb) 88B 


——Art. 64 — See Ibid, Art. 65 

(Dec) 482C 
——Art. 65 — Suit for possession of im- 
movable propecty by Wakf Board alleging 
Wakf by user — No evidence of dedication 
or user — Article applicable is Art. 65 and 
not Art. 64 (Dec) 482C 


Marwar Registration Act (1934) 


——S. 87 — Defect of premature registra- 
tion of document is curable under S. 87 
(Aug) 211D (FB) 


Criminal P. 





Delegata potestas 





non potest delegari 

(Jun) 246G 
Res ipsa loquitur (The thing speaks for 
itself} — Presumption (Sep) 878B 





‘ Motor Vehicles Act (4 of 1939) 


9. 43-A (Punjab) — Directions by State 
Government — Order of Government or 
of State Transport Controller under S. 43-A 
directing R.T.A. to restrict issue of tempo- 
rary permits to particular persons only — 
Effect | (Dec) 466B 
————-§. 64 (f) — Appeal under —- Aggriev- 
ed person not opposing grant of permit — 
Appeal not maintainable (Dec) 491A 
Ss. 64 (f) and 64 (h) (as inserted by 
East Punjab Amendment Act 28 of 1948) 
and 64-A —. Grant of permit unopposed —~ 
Only remedy of aggrieved party is revision 
under S. 64-A and not appeal under S. 64 
(f} —- Appeal a incompetent, further 





revision under Cl. (h) is also not maintain- 
able , (Aug) 731 
————-§. 64-A — See Ibid, Ss. 64 A ae a 
. (Aug 
anime, 110 (1) — See Ibid, S. 110-F 
. (Mar) 144A 
m J10-A (1) — See Ibid, S. 110-F - 
(Mar) 144A 
———-S5. 110-A — Compensation — Applica- 
tion by widow of deceased — Omission. to 


mention her minor children in application 
though mention was made of them in notice 
sent before filing claim and in her state- 
ment before claims Tribunal — Application 
was held to be made by widow for herself 
and her children —- Amount due to minors 
should be made payable to widow who is 
their natural and de facto guardian 


$ (Jan) 13A 
——-§. 110-B — Method of working out 
compensation stated (Jan) 13B 





Ss. 110-F, 110 (1) and 110-A (1) — 
Accident causing injury to person and da- 
mage to*car — Claim for injury to person 
preferred before Claims Tribunal — Civil 
suit for compensation for damage to car 
not barred —. Word “injury” — Interpreta- 
tion of | (Mar) 144A 
MUNICIPALITIES 
-Punjab Municipal Act (3 of 1911) 
———-§, 238 — See Constitution of India, 


Art.” 226 . (Nov) 448B 
—Punjab Municipal Election Rules (1952) 
R. 8 — Current electoral rolls for As- 





sembly Constituencies can be used — Re- 
vision of such rolls every susbsequent year 
not incumbent (Sep) 879A 
10 — “Election” — Meaning of — 











Includes inviting of nomination papers 
afresh (Sep) 879C 
Natural Justice 

-Principles violated — Civil’ suit — 
Maintainability — See also Civil P. CG. 
(1908), S. 9 (Apr) 177A 


a 


Natural Justice (contd.) 
The prohibition against a person being 
a judge in his own cause does not preclude 
an authority from starting proceedings in 
a matter in which he is authorised by the 
statute — It only means that the person 
should not have any personal interest in 
the cause he is called upon to adjudicate 
(Nov) 447C 


Northern India Canal and Drainage Act (8 
of 1873) 





——-§, 81-A — Preparation of scheme — 
Power of Canal Officer under (Dec) 492 
PANCHAYATS 


—Punjab Gram Panchayat Act (4 of 1953) 


S. 2, Cl. (e) — See Tenancy Laws — 
Punjab Village Common Land (Regulation) 
Act (1961), S. 7 (Sept 

S. 10 — See Ibid, S. 11 (Mar) Ill 
—-——-Ss. 11 and 10 — To be read together 
— Office of Sarpanch — Filling up of ca- 








sual vacancy — S, 11 cannot be invoked 
whilst process of election is still continuing 
(Mar) lll 


——S, 102 (2) — Enquiry- — Deputy Com- 
missioner can order an enquiry against a 
delinquent Sarpanch on the basis cf mate- 
rial placed before him by the Director of 
Panchayats or anybody else (Oct) 408A 
S, 102 (2) — Speaking order — An 
order of the Deputy Commissioner must 
be a speaking order. An order passed by 
him in terms of a report submitted by the 
Enquiry Officer without considering it or 
mechanically endorsing it is illegal 
(Oct; 408C 
-Punjab Gram Panchayat Election Rules 
(1953) 
R. 40 — See 
Gram Panchayat Act (1953), 


serene 2 





Panchayats — Punjab 
S. II 
(Mar) 111 


Partnership Act (9 of 1932) 
S. 4 — See Contract Act (1872), S. 28 








(Mar) 134A 

S. 9 — Suit by sleeping partner for 
accounts of partnership business — Part- 
nership agreement even if void Court 
should help plaintif in having accounts 
settled Mar) 134B 
S. 9 — Suit by partner for accounts 





of partnership business alleging that firm 
carried on only ginning business — Fact 
that partnership firm was carrying on other 
business in addition makes no difference in 
liability to account Mar) 184C 
meS, J = Accounts =» Settled account 
Suit for accounts =- Chitta of -aceaunts pre- 
pared by defendants in course of manage- 
ment of firm — Accounts cannot be said 
as settled unless signed by plaintif in token 
of acceptance (Mari 184D 
ctw, 44 oe Suit by a partner for rendi- 
Hon of acctusits — Status of parties to suit 

(Api) 186A 
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Partnership Act (contd.) 

S. 44 — Suit for accounts by one part- 
ner against some only of the others not 
maintainable — Order 80, Rule 4, Civil P. 
C. does not sustain such action (Apr) 186B 
. 69 — Suit by unregistered firm is 
incompetent and should be simply dismiss- 
ed (May) 212 


Payment of Wages Act (4 of 1936) 


S. 15 — Construction — Section 7-A 
(3) of Industrial Disputes Act, cannot be 
referred ‘(Mar) 102C 
S. 15 (1) — Appointment of Commis- 
sioner under Workmen’s Compensation Act 














as authority -— Experience as Judge of 
Civil Court or Stipendiary Magistrate not 
necessary (Mar) 102A 


Penal Code (45 of 1860) 


Ss. 100 and 800, Exception 2 — Mur- 
der — Right of private defence of 'sxody — 
Accused simply abusing deceased — De- 
ceased armed with dang and in excited 
mood striking first blow with dang on ac- 
cused — Accused apprehending danger of 
grievous hurt or death giving only one 
spear blow in self-defence which killed de- 








ceased —- No offence (Feb) 94 
S. 800, Exception 2 — See Ibid, Sec- 
tion 100 (Feb) 94 


Pepsu Tenancy and Agricultural Lands ‘Act 
(13 of 1955) : 
See under Tenancy Laws. 


Prevention of Food Adulteration Act (87 of 
1954) 


—S. 16 (1) (a) © — Provisions of Fruit 
Products Order (1955) has overriding effect 
on provisions of S. 16 (1) (a) R . 

(Jul) 310 (FB) 


Provident Funds Act (19 of 1925) 


S. 8 — Applicability —- Amount of 
permanent alimony granted under S. 25 
Hindu Marriage Act made charge on mov- 
able and immovable property of respondent 
— Such charge is not admissible in respect 
of provident fund amount of respondent in 





view of S. 3 — (Point conceded) 


(Mar) 141B (FB) 


Provincial Insolvency Act (5 of 1920) 


S. 4 — See Ibid, S. 68 (Aug) 358A 
——S. 68 — See also Civil P. C. (1908), 
S. 96 (Aug) 858B 
Ss. 68 and 4 — Pledgee bank’s action 
see Receivers taking possession of in- 
solvent’s (customer) articles would come 
under S. 68 and not S. 4 and hence the 
proceeding had to be taken within 2] days 
(Aug) BESA 


Punjab Agricultural Peaduce Markei A 
(5 of 1838) n 
amenPre,, S8, 28, 88, 6 (5) «= Punjab Ag: 
cultural Produce ea Genk nel 
(1962), Rr. 24, 29 — Market fes is leviahig 
dn ttansactions involving delivery of agti 
cultural produce in notified tharket aréa =a 
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Punjab Agri. Produce Markets Act (contd.) 
Source of supply of agricultural produce is 
of no consequence (Feb) 50A 
S. 6 (8) — See Ibid, Pre. (Feb) 50A 
——S, 23 — See also Ibid, Pre. (Feb) 50A 
——5S. 238 — Fee under — It is not a tax 
in the garb of fee (Feb) 50B 

S. 28 — See Ibid, Pre. (Feb) 50A 
S. 48 — Punjab Agricultural Produce 
Markets (General) Rules (1962), R. 18 (1) 
and (2) — Deletion of Cl. (f) from R. 18 
(1) and (2) noz arbitrary or outside purview 
of the Act (Feb) 50C 


Punjab Agricultural Produce Markets (Gene- 
ral) Rules (1962) 

R. 18 (1) and (2) — See Punjab Agri- 

cultural Produce Markets Act (1939), S. 48 














(Feb) 50C 
——R. 24 — See Punjab Agricultural Pro- 
duce Markets Act (1939), Pre. (Feb) 50A 


R. 29 — See Punjab Agricultural Pro- 
duce Markets Act (1989), Pre, (Feb) 50A 


R. 81 (3) — See Constitution of India, 
26 








Art. 2 (Feb) 50E 
——R. 31 (8) — Best judgment assessment 
— How made (Feb) 50D 


Punjab Civil Services (Punishment and Ap- 
peal) Rules (1952) 
See under Civil Services. 


Punjab Civil Services Rules Vol. 1, Part 1 
See under Civil Services. 


Punjab Co-operative Societies Act (25 of 
1961) 


See under Co-operative Societies. 


Punjab Courts Act (6 of 1918) . 
S. 39 (8) — Notification No. 306, 
dated 11-10-1967 (HC) — Appeal from 
order of Subordinate Judge -—— Forum — In 
a small cause suit of a value not exceed- 
ing Rs. 500/- appeal lies to the Senior Sub- 
ordinate Judge and not to the District Judge 
(Nov) 464 


Punjab General Sales Tax Act (46 of 1948) 
See under Seles Tax. °° 


Punjab Gram Fanchayat Act (4 of 1953) 
See under Panchayats. 


Punjab Gram Panchayat 
(1953) 
See under Panchayats, 
Punjab Habitual Offenders 
Reform) Act 112 of 1952) 
S. 2 (3) — Punjab Police Rules (1934), 
23 — Habitual offender — Definition 
in Act not applicable to interpretation of 
that word used in other Acts — Punjab 
Police Rules do not stand repealed by Act 
12 of 1958 (Jun) 252C 


Punjab Municipal Act (8 of 1911) 
See under M-inicipalities, 


Punjab Municipal Election Rules (1959) 
Ses under Municipalities, 





Election Rules 


(Control and 





Punjab Passengers and Goods Taxation 


Rules (1952) 


——R. 9 (as amended by State of Haryana 
in 1969) — By virtue of S. 74 of Punjab 
Reorganisation Act (1966) petitioner holding 
a permit valid up to 81-12-1969 of the 
composite State of Punjab is not liable to 
pay tax under R. 9 (Jul) 317 (FB) 


Punjab Police Rules (1934) 
See under Civil Services. 


Punjab Pre-emption Act (1 of 1913) 


S. 15 — See also Tenancy Laws — 
Punjab Security of Land Tenures Act 
(1953), S. 17-A (Sep) 392 
S. 15 — Right of pre-emption runs 
with the land and hence legal representa- 
tives of a deceased pre-emptor can continue 











the suit filed by him (Oct) 416 
S. 15 —~ Pre-emption claim based on 
relationship — Additional claim on ground 


of~co-sharership could not be allowed when 
it was time-barred (Oct) 418A 
S. 15 (2) (a) — If female sells the 
property devolved upon her on death of the 
widow of her deceased brother, her son 
cannot claim right of pre-emption 
l (Oct) 423 (FB) 
S. 15 (2) (b) (as amended by Punjab 
Act (10 of 1960}) — Plaintiff claiming right 
of pre-emption under S. 15 (2) (b) must 
prove by independent and positive evidence 
that the female inherited the property from 
her husband or son (Aug) 829A 
S. 15 (2) (b) (as amended by Punjab 
Act (10 of 1960}) — Plaintiff relying on 
S. 15 (2) (b) must plead that the female 
vendor has inherited the property from her 
husband or son — Mere pleading that a 
plaintiff has a right of pre-emption under 
S. 15 is not enough (Aug) 329B 
—~S. 16 — See Punjab Pre-emption Act 
(1813), S. 15 (2) (a) (Oct) 428 (FB) 
—S. 19 — Absence of proof of pre-emp- 
tors positive acquiescence in sale — Mere 
utilisation by him of sale price paid to 
vendor for purchase of another property a 
few days after impugned sale would not 
amount to waiver (Oct) 431 
S. 22 (1) — Composite order demand- 
ing cash deposit and security — Such order 
cannot be passed (Jan) 2A 
S. 22 (1) — Discretion under, about 
demanding cash deposit or security — 
Court having passed -order on basis of one 
alternative can alter that order and permit 
other alternative on application of party 
(Jan) 2B 
S. 22 (1) — The power to extend time 
for depositing pre-emption money is dis- 
cretionary. The conduct of the plaintiff 
praying for extension is relevant while ex- 
tending time (Oct) 411 


Punjab Public Relations Department (Class 
III Non-gazetted) Service Rules (1988) 


Sea under Civil Services, 
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Punjab Public Relations Department (Gazet- 
ted) Service Rules (1958 
See under Civil Services. 


Punjab Relief of Indebtedness Act 
1934) 
See under Debt Laws. 


Punjab Reorganisation Act (81 of 1966) 


S. 74 — See Punjab Passengers and 
Goods Taxation Rules (1952), R. 9 

(Jul) 317 (FB) 
~——§, 82 (6), Proviso — Object — Direc- 
tive issued by Central Govt. to Haryana 
State — Petitioner officiating as joint Di- 
rector for more than three years prior to 
reorganisation in spite of his deputation to 
foreign service — His salary for post is 
guaranteed after reorganisation till revert- 
ed to substantive post (Mar) 113E 
S. 82 (6) — Civil Services — Punjab 
Public Relations Department (Gazetted) Ser- 
vice Rules (1958), R. 9 (h) (i) (as amended 
by (First Amendment) Rules, 1968) — Va- 
lidity — Rule, as amended is in violation of 
S. 82 (6) and is invalid (May) 198A 


Ss, 88 and 89 — Continuation of ex- 


(7 of 











isting laws — Even after the two-year 
period under S. 89 they will continue to 
apply (Apr) 181A 





S. 89 — See Ibid, S. 88 (Apr) 181A 


Punjab Requisitioning and Acquisition of 
Immovable Property Act (11 of 1953) 


——S., 8 — Determination of compensation 
— Prescribed procedure is mandatory 

(May) 205B 
——S. 8 (1) (b) — Notification appointing 
arbitrator by describing him by his office is 
valid — Transfer of holder of office — 
Fresh notification in name of replacing of- 
cer not necessary May) 205A 
S. 8 (2) (b) — Matters referred in 
Cls. (i) to (iv) — Compensation in regard 
to them cannot be of recurring nature 

(May) 205C 
Punjab Security of Land Tenures Act (10 

of 1953) 





See under Tenancy Laws. 


Punjab Tenancy Act (16 of 1887) 
See under Tenancy Laws. 


Punjab Town Improvement Act (4 of 19232) 


S. 59 — The section is not discrimina- 
tory on the ground that it denies the right 
of appeal against the award of Tribunal in 
respect of acquisitions under the Act when 
in similar situations right of appeal is pro- 
vided for under the Land Acquisition Act 
(Aug) 335A 
Punjab University Act (7 of 1947) 
See under Education. 


Punjab Village Common Lands (Regulation) 
Act (18 of 1961) 
See under Tenancy Laws. 

Railway Establishment Code Vol. H 
See under Civil Services. 
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Representation of the People Act (43 of 
1950) 

S. 16—See Representation of the Peo- 

ple Act (1951), S. 36 (7) >- (Feb) 65A 


S 19 — See (1) Constitution of India, 











Art. 178 - (Feb) 65D 
(2) Evidence Act (1872), S. 32 (5) 
(Feb) 65C 
(3) Representation of the People Act 
(1951), S. 36 (7) (Feb) 65A 
Representation of the People Act (43 of 
1951) 
—_—S, 2 (e) — See Ibid, S. 36 (7) 
(Feb) 65A 
S. 36 (2) (a) — Scrutiny — Rejection 
of nomination paper — Nomination reject- 


ed for lack of age qualification under Arti- 
cle 173 of the Constitution — Rejection 
is open to examination by Election Tribunal 
(Feb) 65B 
S. 36 (7) — Scrutiny and proof — 
Entry in Electoral Roll is conclusive proof 
that age of person whose name is entered 
is 21 years at least — Electoral Roll show- 
ing age as twenty — Nomination paper re- 
jected ignoring Section 86 (7) — Rejection 
imporper (Feb) 65A 
S. 100 (1) (c) — See Ibid, S. 36 (7) 


(Feb) 65A 
SALES TAX 
—Central Sales Tax Act (74 of 1956) 
S. 8 (1) (b) and (8) — Goods purchas- 
ed on basis of registration certificate — 
Holder of certificate cannot use them in 
manufacture and processing of goods other 














than his own (May) 195 
—Punjab General Sales Tax Act (46 of 

1948 à 
S. 5 (2) (a) (vi) — Paddy and Rice are 
different commodities — Sale of rice to re-'` 
gistered dealer or in the course of inter-State 

trade — No deduction can be allowed 
(Jan) 26A 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 
—Stamp Act (2 of 1899) 


S. 385 — Rent note executed in a Bahi 
inadmissible in evidence for not being duly 
stamped — No secondary evidence regard- 
ing its contents can be given (Nov) 458 





States Reorganisation Act (87 of 1956) 

S. 115 (5) — Promotees in merged 
territory reverted after reorganisation to ac- 
commodate persons undergoing training for 
promotion post —~ Promotees were entitled 
to seniority over subsequent appointees 
when their reversion was condoned and 
their seniority was fixed under S. 115 (5) 
as on the date of reorganisation (Aug) 348 
——S. 116 (2) — Persons continuing in 
service of new State — Power of new State 
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States Reorganisation Act (contd.) , 

to enforce punishment ordered by Old State 
provided it is communicated to public ser- 
vant before reorganization (Jan) 48B 


TENANCY LAWS 
—East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948) 
——S. 42, Proviso — See Constitution of 
India, Art. 226 (Jan) 1 


—~Pepsu Tenancy and Agricultural Lands 
Act (18 of 1955) 

Ss. 28, 24 and 52, Rules under R. 15 

— Certificate under S. 23 — It must bear 

the date of actual issue only (Jun) 262A 


——Ss. 28, 24 and 52, Rules under, R. 15 
— Duty to fumish stamp paper — Rule 
is mandatory and is not ultra vires Ss. 28 
and 24 (Jun) 262B 
—S. 23 ~—~+ Tenant acquires proprietary 
rights on the date on which certificate is 
issued to him under S, 23 (8) (Dec) 487A 
S. 28 (8) — Authorities not bound to 
issue certificate under S. 23 (8) immediate- 
ly on deposit of first instalment of com- 
pensation by tenant (Dec) 487B 


S. 24 — See Ibid, S. 23 (Jun) 262A, B 
———§. 52 — See Ibid, S. 23 (Jun) 262A, B 
——S. 52 Rules under, R. 15 — See Ibid, 
S. 28 (Jun) 262B 


—Punjab Security of Land Tenures Act 
(10 of 1953) 
——S. 2 (6) — See Ibid, S. 17A (Sep) 392 
—S. 2 (8) — New plea for exclusion of 
banjar area cannot be reagitated for first 
time in writ petition (Dec) 494 
S. 9 — See Tenancy Laws — Punjab 
Act (1887), S. 100 (2) (Dec) 469 
-A — Pre-emption — A tenant of 
a mortgagee with possession is neither in- 
cluded as tenant in Section 2 (6) of the 
Act nor is a tenant within Section 4 (5) of 
the Punjab Tenancy Act and hence cannot 
claim protection under the section and 
hence a sale to him is pre-emptible under 
the Punjab Pre-emption Act, 1918 
(Sep) 892 


—Punjab Tenanzy Act (16 of 1887) 


S. 4 (5) — See Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 




















Tenancy 








S. 17-A (Sep) 892 
——S. 14 — See Civil P. C. (1908), S. 9 

(Sep) 399 

——S. 77 (8) (nì — See Civil P. C. (1908), 

S. 9 (Sep) 899 

; S. 100 (2) — Registration of decree in 
revenue Court — When can be ordered 

(Dec) 469 

—Punjab Village Common Lands (Regula- 


tion) Act (18 of 1961) 

S. 4 (8) Gi) — The words “person in 
cultivating possession” in sub-clause {ii) do 
not mean that thé person must be himself 
actually tilling the land; possession of a 





Tenancy Laws — Punjab Village Common 
Lands (Regulation) Act (contd.) 

person through a tenant is enough 

Sep) 394A 
S. 4 (8) (ii) — In interpreting the 
words “cultivating possession” in sub-clause 
(ii. recourse cannot be had to the terms 
“cultivating raiyat” in Section 4 of Bengal 
Cess Act (9 of 1880) (Sep) 894B 
S. 7 -— Panchayat entitled to apply for 
possession of Shamilat Deh Land (Sep) 393 








Tort j 

Negligence — Burden of proof lies on 
plaintif — Exception — Maxim res ipsa 
Joquitur (The thing speaks for itself) — Pre- 
sumption arising from (Sep) 878A 


Transfer of Property Act (4 of 1882) 


——S. 11 — Restriction on Transfer of 
Preperty — How far justifiable (Feb) 87 
S. 52 — Pendency of proceeding — 
Grant of leave under Art. 186 Constitution 
— Proceedings do not become pending — 
Land got in execution of decree gifted 
away by decree-holder prior to grant of 
such leave — Gift not hit by lis pendens 
— Principle of transferee during pendency 
of proceeding being bound by its result — 
Applicability (Jun) 244 
S. 58 — A ereditor can exercise his 
option to avoid a fraudulent transfer (collu- 
sive decree in this case) under Section 53 
by attaching the transferred property in 
execution of his decree — A regular suit 
is not necessary for avoiding the transfer 
(Aug) 825A 
——-S. 58 — Though the Act is not in force 
in the State of Haryana, the principles 
underlying S. 53 are followed as being in 
consonance with justice, equity and good . 
conscience — But the procedural technica- 
lity of filing a suit on behalf of all credi- 











-tors cannot be pleaded to defeat the claim 


of attaching creditor (Aug) 325B 
S, 53 — In a suit by a third party 
claimant under O. 21, R. 68, Civil P. C., the 
attaching decree-holder can plead by way of 
defence that the transfer in favour of the 
plaintiff was under a collusive decree and 
was not binding on him under S. 58. 
(Aug) 323C 
——S. 106 — See (1) Houses and Rents — 
E, P. Urban Rent Restriction Act (1949), 
S. 15 (Oct) 429 
(2) Houses and Rents — E. P. Urban 
Renz Restriction Act (1949), S, 18 
(Nov) 434 


S. 116 — Holding over — Effect — 
Original contract of tenancy comes to an 
end and a new contract of tenancy comes 
into being — Arbitration clause in old 
contract does not ipso facto become such 
clause in new contract though by implica- 
tion terms of lease in old contract would be 
deemed to be terms of lease in new con- 
tract (Jan) 23 








Wakf Act (29 of 1954) 
S. 8 (1) — Wakf by user — Indiffe- 

rent evidence of stray burial or two — Ab- 

sence of evidence of express dedication 


5 (Dec) 482B 
Wealth-tax Act (27 of 1957) 


S. 2 (m) — Constitution of India, Arti- 
cle 248 and Sch. VII, List I, Entries 86 
and 97 and List II, Entry 49 — “Net 
Wealth” — Expression as amended by Fi- 
nance Act, 1969 so as to include capital 
value of agricultural land — Amendment is 
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Wealth-tax Act (contd.) a 
ultra vires — Amendment cannot be justi- 
fied under Art. 248 read with Entry 97 

(Apr) 155B (FB) 
Words and Phrases 


“Election” —— Meaning of — See Mu- 

nicipalities —- Punjab Municipal Election 

Rules (1952), R. 10 (Sep) 379C 
“Punishment” — Meaning of 

(Aug) 340D 

——“Tenure” -— See Education — Punja 

University Act (1947), S. 31 (1) (Dec) 479A 








PUNJAB LIST OF CASES OVERRULED, -REVERSED AND 


DISSENTED 


FROM ETC. IN AIR 1971 


Diss = 


AIR 1929 Lah 228 = 80 Cri LJ 411, Di- 
wan Chand v. Emperor — Diss. AIR 
1971 Punj 182 (Mar). 

AIR 1929 Lah 514 = 114 Ind Cas 895, 
Basant Kuar v. Chandulal —~ Diss. 
AIR 1971 Orissa 11 (FB) (Jan). 

AIR 1982 Lah 816 = 83 Pun LR 77, Mt. 
Saidunnissa v. Inam Hahi — Diss. AIR 
1971 Mad 184A (Apr). 

AIR 1983 Lah 256 = 84 Pun LR 516, 
Shamsuddin v. Sant Ram — Diss. AIR 
1971 Orissa 11 (FB) (Jan). 

AIR 1984 Lah 72 = ILR 15 Lah 132, Be- 
narasi Das v. Munshi Ram — Diss. 
AIR 1971 Orissa 11 (FB) (Jan). 


AIR 1986 Lah 26 = 88 Pun LR 770, Amir 
Chand v. Secy. of State —- Diss. AIR 
1971 Punj 21 (Jan). 

AIR 1942 Lah 257 = 202 Ind Cas 670 
(SB), Puranchand v. Emperor — Diss. 
AIR 1971 All 70A (FB) (Feb). 


AIR 1947 Lah 178 = 226 Ind Cas 292, 
Sewa Dass v. Ram Parkash — Held 
no longer good law in view of AIR 
1959 SC 960 as interpreted AIR 197] 


Punj 4A (Jan). 

AIR 1948 EP 61, Governor General in 
Council v. Bhagwan Sahai — Diss. 
ATR 1971 Delhi 110A (Apr). 


AIR 1950 East Punj 181 = 52 Pun LR 1 
(FB), Pitman’s Shorthand Academy v. 
B. Lila Ram and Sons — Held no Jon- 
ger good law in view of AIR 1961 SC 
606 as interpreted. AIR 1971 J and 
K 76 A (FB) (May). 


AIR 1951 Punj 173, Hanuman Chamber of 
Commerce Ltd, v. Parmeshri Lal and 
Co. — Diss. AIR 1971 Orissa 11 (FB) 


(Jan). 

AIR 1955 Punj 97 = 57 Pun LR 40, 
Mela v. Labhu — Diss. AIR 1971 Bom 
220 (Jun). 

AIR 1956 Punj 88 = 1956 Cri LJ 105, 
Godha Singh v. District Magistrate, 
Ferozepore — Diss. AIR 1971 Ker 
162B (Jun). 

AIR 1959 Punj 506 = 1959 Cri LJ 1209, 
Madhu Limaye v. State — Held not 
good law in view of AIR 1945 FC 18 


Dissented from in; Over = 


Overruled in; Revers = Reversed in 


and AIR 1953 SC 277 as interpreted 
AIR 1971 Punj 1GA (Jan). 

(1959) L. P, A. No. 35D of 1956, D/- 27- 
7-1959 (Punj) — Revers. AIR 1971 SC 


748 (Apr). 
(1961) Regular Second Appeal No. 43D 
of 1956, D/- 23-5-1961 (Puni) — 


Revers. AIR 1971 SC 2111B (Oct). 

(1962) Cri. A. No. 996 of 1961, D/- 29-10- 
1962 (Punj), State v. Raj Kumar — 
Over. AIR 1971 SC 815 (Apr). 

AIR 1964 Punj 346 = 1964 Cur LJ 192, 
Gian Singh v. Mohan Lal — Diss. 
AIR 1971 Raj 88B (Feb). 

ILR (1964) 2 Punj 428, Lal Singh v. Sar- 
ara — Over. AIR 1971 SC 2320 


(Nov). 

(1964) Criminal Revisions Nos. 81-D to 
83-D, 107-D and 129-D to 182-D of 
1964 (Punj) — Revers. AIR 1971 SC 


815 (Apr). 

AIR 1965 Punj 342, Bua Das Koushal v. 
State of Punjab — Revers. AIR 1971 
SC 1676B (Sep). 

1965 Punj LR (Supp) 251 — Revers. AIR 
1971 SC 1288A (Jul) 


(1965) Ex. F. A. No. 192C of 1961, D/- 8- 


3-1965 (Punj.) — Revers, AIR 1971 
SC 742A (Apr). 

(1965) Criminal Revn. No. 89-D of 1965, 
D/- 2-8-1965 (Punj) — Revers. AIR 
1971 SC 472 (Mar). 

(1965) S. As. Nos. 188 & 189 of 1964, D/- 
1-4-1965 (Punj) — Partly Revers. AIR 
1971 SC 2842A, B (Nov). 

(1966) Civil Writ No. 25D of 1966, D/- 6- 
I-1966 (Punj) — Revers. AIR 1971 SC 
1025 (Jun). 

(1967) Civil Revision No, 1058 of 1966, D/- 
20-11-1967 (Punj) — Revers. AIR 1971 
SC 987A (May). 

(1967) Second Appeal No. 75 of 1966, D/- 
20-3-1967 (Punj) — Revers. AIR 1971 
Punj 416 (Oct). 

AIR 1967 Punj 38, Hanuman  Pershad v. 

. Rup Narain — Revers. AIR 1971 
SC 1812 (Jul). 
AIR 1967 Punj 244, S. Gurdial Singh v. 
bhey Dass — Revers. AIR 1971 SC 
4 (May) 


8 
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(1967) 69 Pun. L. R. 414==-ILR (1967) 2 
Punj 654, Schan Singh v. Udho Ram 
— Over. AIR 1971 SC 869A (Feb). 

(1967) 69 Pun LR 642, Suraj Parkash v. 
Smt. Nina Rani Aggarwal — Over. 
AIR 1971 Punj 2A (fan). 

(1968) Civil Writ No. 1431 of 1967, 
19-7-1968 (Punj) — Revers.. 
Punj 1 (Jaa). 

(1968) Civil Writ No. 2189 of 1967, D/- 
13-2-1968 (Puni) — Revers. AIR 1971 
Punj 284A (Jun). 

AIR 1968 Punj 70=ILR (1967) 2 Punj 751, 
Sat Pal Parmeshwar Dial v. Budha 


D/- 
AIR 197] 


Lalji — Diss. AIR 1971 Mys 779A 
(Mar). 
AIR 1968 Punj 3801=1968 Cri LJ 971, 


Maharaj Kumar Gajbir Singh v. Maha- 
raja Satbir Singh -—- Diss. AIR 1971 
Pat 115A (Mar). 

(1968) 70 Pun LR 412, Union of India v. 
Hindu Undivided Family Business Ram- 
Jal Mansukh Rai — Revers. AIR 1971 
SC 2883 (Nov). 


(1969) C. R. No. 1014 of 1968 and C. M. 
No. 1863 of 1969, D/- 18-3-1969 and 
8-5-1969 (Punj} —- Revers. AIR 1971 
SC 2324A, B (Nov). 

Sa S. A. No. 1949 of 1968, D/- 15- 

12-1969 (Punjf & Har) — Revers. AIR 
1971 SC 339A (Feb). 


(1969) Cri. A. No. 627 of 1969 and Murder 
Ref, No. 48 of 1969, D/- 27-11-1969 
oy — Revers. AIR 1971 SC 1218 


Jul). 


(1969) Murder ae No. 61 of 1969, 
D/- 4-12-1969 (Punj) —- Revers. AIR 
1971 SC 2016C (Oct). 


(1869) Cri. App. No. 966 of 1969, D/- 4- 
12-1969 (Punj) — Revers. AIR 1971 
SC 2016C: (Oct). 


(1970) Civil Writs Nos. 967 yey 831 of 
1961, D/- 30-1-1970 (Punj & Har) — 
— AIR 1971 FPunj 297A (FB) 

ul 

(1970) Criminal Appeal No. 1188 of 1968, 
D/- 11-3-1970 (Punj) —— Revers. AIR 
1971 SC 1420 (Jul). 


(1970) Cri. App. No. 1053 at 1969 and 
Murder Reference No. 78 of 1969, D/- 
9-2-1970 (Punj) — Revers. AIR 1971 
SC 1554 (huey 


(1970) Cri. A. No. 515 of 1970 and Murder 
Ref, No. 82 of 1970, D/- 23-9-1970 
(Punj) — Revers. AIR 1971 SC 2505C 
(Dec). 

AIR 1970 Punj 104, Jagannath v. Mitter 
Sain — Diss. AIR 1971 Raj 38B (Feb). 


(1970) 77 ITR 332 vent, Be Tha- 
kardass v, Comm , Punjab — 
Diss. AIR 1971 Delhi bag (May). 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following supplement to Comparative 
Tables of A. I. R. = Other Journals is issued. 


AIR 1970 Punjab = Other Journals 


AIR Other Journals [AIR Other Journals 
272 JER e "S 331 ILR menl 
j 629 j 788 
273 ILR Gani L 341 ILR nor) 1 
i Punj 655 Punj 555 
276 JLB (1971) 1 348 ILR (1971) 2 
Punj 666 Punj 587 


AIR Other Journals AIR Other Journals 
515 ILR(1971) 2 554 IJIDLR (1971) 2 
Punj 400 Punj 532 
522 ILR (1971) 2 
Punj 544 |553 ILR So 2 
528 ILR aa) 2 Punj 753 


Punj 571 


AIR Other Journals 
1 1970 Pun L J 318 
1970 Rev L R 289 
72 Pun L R 697 
2 1970 Pun LJ 664 
72 Pun L R 1018 
1970 Rev L R 807 
4 1969 Cur L J 902 
1971 Cur L J 79 
ILR (1971) 1 
Punj 474 
oan 
13 1970 ACJ 287 
72 Pun L R 798 
"16 1971 Cri L J 234 
ILR (1971) 2 
Punj 235 
21 72 Pun L R 1006 
1971 Ren C J 285 
28 1970 Ren C R205 
28 wst 
35 a 
$88 1971 Lab IC 186 
42 1970 Cur L d 108 
1970 Pan L J 139 
1970 Rev L R 783 
ILR (1971) 2 
Panj 292 
48 1970 Cur LJ 579 
1970 Sery L R 732 
1971 Lab IC 201 
58 sels 
60 87 FIR162 
1971 Lab I C 293 
65 ILR (1971) 1 
Punj 637 
73 1971 Lab I O 207 
79 19869 Cur L J 943 - 
80 1970 Cur L J 70 
72 Pun L R 235 
1971 Cri L J 399 
ILR (1971) 2 
Punj 147 
85 aon 
87 aaa 
88 1970 Cur L J 172 
1971 Cri L J 4&9 
94 197L (Cri LJ 494 
96 1970 Rev L R 292 
1970 Punj L J 460 
98 13970 Cur L J 357 
12 Pun L R 428 
1871 Cri L J 496 
101FB ane 
102 1970 Cur L J 837 
38 F 3 R507 
22 Fec L R 296 
1971 Lab I O 315 
108 1970 Cur L J 870 
1970 Pun L J 837 
73 Pun L R 88 
111 1970 Pun L J 881 
113 41 Comp Cas 893 
1971 Leb I O 820 
132 1971 Cur LJ 121 
1971 Cri L J 635 
184 eee 
189 1871 Rey L R 808 


A. i. R, 1971 Punjab = Othér Jouťnais 


AIR Other Journals 


141FB7{ Pun L R 923 
ILR (1970) 2 
Punj 551 
73 Pon L B18 
1971A CJ 37 


144 


1E0FB1970 Ren © R 1084 [812 


AIR Other Journals 


810FB1971 Cur LJ 162 
73 Pun L R 188 
ILR (i971) 1 
Panj 828 
1971 Ori L J 971 
1971 Lab I O 87h 


ILR (1971) 1 817F B73 Pun L R 203 
Punj 112 1971 Tax L R 772 
73 Pun L R 61 323 ILR (1971) 1 
1971 Cur L J 141 Punj 158 
1971 Ren O J 3808 395 ee. 
1971 Cri J 687 = ‘g98 EJ 
1§5FB72 Pun L R963 '329 1970 Cur L J 908 
ILR (1971) 1 | 1970 Pun L J 776 
Punj 88 331 sas 
(1971) LIT I 254 335 Ni 
80 I T R 248 32.7 71 Pun L R 972 
21971 Tax L R 81 ILR (1971) 1 
170 1971 Rey L R 23 Punj 317 
175 1971 Crib J779 840 ee 
oe a. ey et 848 1971 Cur L J 310 
an 
f 351 73 Pun LR 57 
y 1971 Cri L J 781 1971 Cur BJ 129 
188 73 Pun LR 211 Hie a ee 
(1971) 1 Lab , = 
L3634 353 73 Pun L R261 
1971 Tab TO seg (855 e 
195 73PonL R251 358 oe 
1971 Rey L R161 ae ene 
1971 Tax L R 459 oe 
198 1870Ser R844 886 1970 Cur L J 877 
1971 Lab 10888 |. 72 Pun L R 888 
205 72 Pun L R 657 os 13 Pun L R 404 
7 8 eee 
1070 Ren C R 1016 |373 197i Cur LJ i 
1970 Ran © J 779 P ae 
212 
13 1970 Cur L J 559 1971 AC 3 117 
"Gey 1 res 18t 875 1970 Rey L R 707 
80 I T R515 e. 
1971 Tax L R461 [882 73 es L R 257 
220 . 1971 Cur L J 326 
938 1970 Sər LRS85 |381 1971 Cur L J 588 
73 Pun L R 448 |392 1971 Pun L J 157 
(1971) 2 Lab 78 Pun L R 529 
L J359 |393 1971 Pun LJ 155 
1971 Lab I O 696 1971 Rev L L 266 
240 1971 Cur LJ 10 73 Pun L R £56 
241 one 394 1871 PunLJ 169 
248 1970 Cur L J 908 183 Pun L K 273 
244 ate 1971 Rey L R 236 
246 1971 Cri L J 866 1971 Cur L J 559 
ore e 399 1971 Pun L J 146 
ae iss 1971 Cor L J 587 
262 1971 Rav L R 777 Ray a 
1971 Pan LJ 908(1) 
286 (1971)1 119 33a (100 1971 Pun LJ 77 
1971 Tax LR 166 18 Pun L R 525 
269 1970 Ren G R 895 ne e 
1971 Ren C J 56 e 
AP 1971 Lab I C 854 D: e 
285 Ss ee. 
290 1971 Serv LR130 (412 ves 
Q97FB1971 Serv LD R1s4 |414 1971 Pun L J 92 
Punj 858 |416 1971 Pun L J 168 


1971 Cur L J 365 
1971 Lab I O 863 


73 Pun L R 800 
1971 Revy L R 882 


23 


ATR 
418 


Other Journals 


1971 Pun L J 224 
73 Pun L R 850 
1971 Rey L R 771 
422 
42838FB1970 Pun L J 815 
ILR (1971) 1 

Punj 244 
73 Pun L R 788 
1971 Cur L J 532 
1971 Lab I 0 1213 
1271 Ken O R 810 
73 Pun L R 523 
1971 Cur L J 633 
1971 Fen C J 597 
1971 Pun L J 300 
3971 Rey L R 351 
1971 Ren CJ 286 
1871 Cur L J 391 
73 Pun L R 318 
1971 Ren O R 418 
1971 Cur L 2 138 
1971 Ren O R 2i 
73 Pun L R 200 
437 owe 


427 
429 


431 
434 


135 


442 1971 Cur L J 180 
1971 Pun Ld 74 
| 73 Pan L R 148 
443 1971 Cur L J 219 
447 1871 Pun LJ 128 
456 1971 Ben O R 831 
1971 Car L J 510 
78 Pun L R 810 
1971 Ren O J 834 
458 1971 Cur L}? 212 
459 ee 
46i 73 Pon L R82 
1971 Pun L J 49 
1971 Our L J 182 
1971 Rey L R Zl 
482 73 PunLR&5 
1971 Cur L J 433 
463 1971 Pun LJ 99 
19:1 Rev L R Bil 
464 1971 Cur LJ 108 
466 1971 Cur L J 339 
469 1971 Cur b J 157 
1971 Pun L J 855 
441 1971 Cur LJ 87 
1871 Ren O R 78 
73 Pun L R 134 
1971 Ren O J 468 
474 1971 Cur L J 230 
476 1971 Cur L J 34 


73 Pun L R 1023 
477 1971 Cur L J 114 
479 1971 Cur L J 334 
197L Cur L J 75 
73 Pun L R 224 


1971 Cur L J 248 
1971 Pun L J 142 
78 Pun L R308 
1971 Rev L R 202 
489 1970 Cur L J 433 
491 1971 Our L J 728 
492 1871 Pun L J 489 
| 1871 Cur L J 763 
494 1971 Pun L J 878 
| 1971 Our L J 752 








1487 


- 


94. . 

ILR (4971) 4 

Pon] 

ILR 

59 1969 Punj 891 
83 1971 » 158 
112 » » 15C 
153 1970 » 2i 
158 1971 » 322 
187 1970 `» 20C 
944 171 » 422 
317 » » 887 
395 1970 » 287 
353 1971 » 297 
474 » » 4 
425 1970 » 608 
555 ” n B41 
828 1371 » 316 
637 « # 65 
655 1970 » 272 
6638 R wn 216 

ILR (4974) 2 

Punj 

TLR AIR 

94 1972 Punj Š 
147 1971 »n 80 
910.1972 » 65 
935 1971 » 416 
992 5 » 42 
804 1972 » L 
400 1970 » 516 
529 » n» 272 
532 ” » 5t 
537 » » 846 
pát ” » 522 
571 ” „n 628 
7:83 " » 558 
768. » » 331 
805 1972 » 36 

4970 Cur LJ 
Cur L J AIR 


433 1971 Punj 4&9 


675 » §C 2365 
779 » n 2337 
877 » Punj 365 
898 n SO 234% 
$08 » Punj 328 

4971 Cur L J 
CurLJ AIR 

1 1971: Punj 378 
10 » 240 
20 " » 177 
34. » » 476 
87 ” yn 471 
p Os n, 482 
108 ss G8 
4 n»n rR 47? 
193 e mN IBR 
129 R R BDL 
488 nrn n 485 
34 o» m 180 
487 » n 469 
442 a vw 810 
289 o mr 643 


Other Journals =-All India Reporter 


1971 Cur L J 
Cur LJ AIR 
182 1971 Punj 461 
212 i" » 458 
219 ” n 443 
230 s » 474 
233 s » 462 
948 " „n 487 
276 1972 » 19 
279 19 » 18 
310 1971 » 348 
326 n » 881 
334 " w 479 
339 9 s 466 
365 " n 297 
391 ” » 434 
477 x» 8O 987 
496 ” » 1153 
532 » Punj 427 
557 ” » 399 
540 ” » 466 
545 » $0 1060 
559 » Punj 394 
588 " » 884 
620 1972 » 23 
6383 1971 » 429 
637 1972 » 21 
652 1971 SC 1041 
728 » Punj 491 
732 1972 +» 60 
752 1971 » 494 
763 ” » £92 
786 1972 » 24 
788 n » 12 
7E0 » 380 
782 1971 SO 2104 
798 ” » 1753 
804 1972 Punj 31 
8C& ” » 229 


838 1671 SC 1254 
922 1972 Punj 28 
1040 1971 SC 186 


ep 


4970 Pun LJ 
Pun LJ AIR 
770 1971 SO 2342 
776 n Puni 328 
815 ” » 493 

4974 Pon LJ 
Pun LJ AIR 

99 1971 Punj 483 

80 1972 +» 80 

49 1971 » 461 

74 it „n 442 

77 9 » 400 

92 ” » 414 
116 1972 » 72 
128 1971 » 447 
142 " n 487 
148 n >n. 899 
166 m n 898 
157 » n BRA 
LB fi n 984 
168 m» p 418 
G24 z n 418 
298 n» B1148 
s08 a Bun] ési 
874 A n 494 


M EL AS 


1971 Pun L J 
Pun L J ATR 
416 1972 Punj 380 
450 ” n 60 
AEB ” n 24 
467 " » 28 
483 4971 » 492 
(39 1972 » 14 
855 1971 » 489 
9081) » » 262 


D ccananaaainananttiaedl 


(69) T4 Pun GR 


Pun LR AIR 
972 1971 Punj 337 


eee 


(10) 72 Pun LR 


Pun L R AIR 
988 1971 Punj 365 


E esaamiitattaeaasadel 
* 


(7i) 73 Pun LR 
Pun L R AIR 

12 1971 BO 128 
.18 » Pao 144 
57 ” 351 
61 ” » 150 
"69 ” » 18l 
82 n » 461 
85 » » 462 
88 ” » 106 
99 ” » 873 
134 ” » 471 
138 ” » 310 
1438 H » 442 
190 » §C 299 
200 » Punj 485 
203 " » 317 
211 ” » 188 
224 w » 4&2 
261 » » 195 
257 » wn 881 
261 ” » 856 
2783 9 » 394 
308 4 » 487 
314 ” SCO 761 
819 » Punj $34 
404 ” » 866 
435 » 8O 987 
445 » Punj 414 
448 T » 238 
452 1972 » 5 
481 4 2 72 
525 a » 400 
529 » 392 
548 1972 Punj 65 
656 1971 +» 898 
689 » §0 1026 
5783  » Punj 429 
fl » 0 1844 
698 1972 Punj 18 
722 1871 80 1824 
768 1873 Pun ae 
708 18721 >» 

900 Rn f At 
810 a m 406 
841 1878 nan i 
gi0 1872 » 418 


Pos 


(71) 73 Pun L R 


Pun L R AIR 

919 1972 Funj 18 
£23 1971 + 399 
1023 » » 476 


ay pA OP 


4969 Ren CR 


Ren CR AIR 
996 1971 S&C 1495 


a 


4970 Ren CR 
Ren CR AIR 
896 1971 SC 2845 
401 ” » 236) 
739 » Bom 285 
765 » §C01781 
1069 » Guj 214 


| mn enatimined 


4974 Ren CR ` 


Ren OR AIR 
7 1971 Punj 351 
16 » £C 1312 
21 n Punj 435 
47 s Bom 203 
75 » Punj 471 
100 » Delhi 1 
163 » BC 659 
169 »J&K 78 
192 n » Bl 
197 » Bom 213 
227 » Delhi 268 
269 » MP 120 
238 » Delhi 300 
310 » Punj 429 
313 » Kaj 115 
318 » SC 987 
320 W » 22 8 
324 » All 358 
831 » Funj 456 
385 » Mys 227 
339 » Delhi 281 
354 ” » 213 
407 » Mad 428 
411 » Guj 208 
418 » Punj 434 
433 n All 440 
426 » Mys 275 
428 » $C 1878 
440 » Mad 310 
442 » All 417 
4$ m Ori 245 
461 » Baj 273 
464 » ç on 282 
466 » BC 189 
472 1972 Delhi 17 
477 1971 BO 1477 
498 n Gal 876 
500 n AP 166 
BIG n 80 1427 
§88 w Mya 371 
GRT n Qal 388° 
646 a MYR RED 
876 n OQal 881 
689 m Rys 308 
685  » Boh 1 
A174 a Mya 350 


1971 Ren CR 
Ren 
682 
700 N 
742 1971 M? 172 
751 s» Cal 435 
779 ~ Mya 365 
861 1972 Delhi 9 
895 1971 » 243 
931 » Raj 260 
935 1972 Punj 46 
968 » All- 12 
1018 1971 AP 34l 
1018 x Raj 973 
1020 » Delhl 272 


—— 


1970 Sery L R 


Serv LR AIR . 
923 1971 $C 1318 
933 ” » 1294 


al ——a, 
Ta * 


"4974 Sery UR 


Sev LR AIB 

9 1972 BC 32 
1i 1971 »x 173 
17 n Assam 78 
22 ” » 67 
42 ‘» Mad 170 
åg » §C 191 
68 n » 359 
88 » Raj 60 
98 » $C 1777 
103 ” a 752 
108 x Mys 26 
130 » Punj 290 
140 » Pat 374 
145 » BO 749 
164 ” » 1580 
168 4 » 1547 
i7é 9 » 766 
184 » Punj 297 
203 » $0 1093 
219 ” » 2242 
228 » . All 104 
259 n Mys 229 
257 1970 Delhi 240 
264 1971 SC 823 
284 » Delhi 227 
294 „n SO 2206 
SIT ” » 1106 
323 » » 2111 
330 » sn 1110 
232 » » 1085 
345 ” » 998 
35C » Raj 190 
B78 » §0 1602 
424 1970 Delhi i 
484 1971 NO 1850 
528 „n All 214 
584 » C1801 
666 1070 Guj 180 
600d 1971 a 288 
BIE å p R 1811 
708 h a BF 
710 n n $301 
786 a All 848 
706 of Ba200å 
638 nf AFB 





1971 
Punjab and Haryana High Court 


beammen: Zam aena i 


AIR 1971 PUNJAB & HARYANA I 
V58 C 1) 
MEHAR SINGH, C. J. AND 
R. S. NARULA, J. 


Mukhtiar Singh and others, Appellants 
v. The State of Punjab and others, Res- 
pondents. 


Letters Patent Appeal No. 548 of 1968, 
D/- 4-3-1970, from judgment of H. R. 
Sodhi. J. in Civil Writ No. 1431 of 1967, 
D/- 19-7-1968. 


Constitution of India, Art. 226 — Certi- 
orari — Order passed in violation of man- 
datory requirements of proviso to Sec- 
tion 42 of East Punjab Holdings (Consoli- 
dation and Prevention of Fragmentation) 
Act (50 of 1948) i.e., without giving op- 
portunity of hearing — Yt must be deem- 
ed to have resulted in injustice and has 
to be quashed — (Tenancy Laws — East 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (50 of 
1948), Section 42 Proviso). Civil Writ 
- No. 1431 of 1967, D/- 19-7-1968 (Punj), 
Reversed. (Para 3 


Cases Referred: Chronological 


(1962) Civil Appeal No. 457 of 1958, 
D/- 26-3-1962 (SC), Joginder Singh 
v. Deputy Custodian General 


Evacuee Property, Mussoorie 3 


S. P. Goyal, for Appellants: A. N. Mit- 
tal (for No. 6) and B. S. Bajwa (for No. 
2), for Respondents. 


O R. S. NARULA, J.: The order of Shri 
Ajit Singh, Additional Director, Consoli- 
dation of Holdings, Punjab, Chandigarh, 
dated March 22, 1967 (Annexure ‘C’ to the 
writ petition) passed at the instance’ of 
Sardara Singh respondent No. 2, whereby 
the earlier order of the Assistant Director, 
Consolidation of Holdings, dated August 
12, 1966 (Annexure ‘B’) in favour of the 
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appellants was set aside, was impugned 
by the appellants in Civil Writ 1431 of 
1967, on the solitary ground that the Ad- 
ditional Director had no jurisdiction to 
pass an order to their prejudice without 
issuing notice to them and affording them 
a reasonable opportunity of being heard. 
The learned Single Judge before whom 
the writ petition came up for final dispo- 
sal, dismissed the same by his order, dated 
July 19, 1968, on the solitary ground that 
no injustice, what to say of manifest in- 
justice, had been caused to the appellants 
by the impugned order though it had no 
doubt been passed by - the Additional 
Director without any notice to them and 
without hearing them. 


2. Inthis Letters Patent Appeal against 
the judgment of the learned Single Judge, 
Mr, S. P. Goyal has submitted on behalf 
of the appellants that the approach of the 
learned Single Judge was not quite cor- 
rect, and that the impugned order having 
been passed in violation of the mandatory 
requirements of the proviso to Sec. 42 
of the East Punjab Holdings (Consolida- 
tion and Prevention of Fragmentation) 
Act (50 of 1948) (hereinafter called the 
Act), the appellants were entitled to have 
the same quashed ex debito justitiae. It 
is not disputed that the order of the Assis- 
tant Director (Annexure ‘B’) was in fa- 
vour of the appellants. It is also beyond 
question that the said order was set aside 
by the Additional Director without notice 
to the appellants, in exercise of his pow- 
ers under Section 42 of the Act, The 
proviso to Section 42 reads:— 


“Provided that no order, scheme or rex 
partition shall be varied or reversed with- 
out giving the parties interested notice to 
appear and opportunity to be heard ex- 
cept in cases where the State Govern- 
ment is satisfied that the proceedings have 
been vitiated by unlawful consideration.” © 
It is nobody’s case that the State Gov-~ 
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ernment, or, for the matter of that, the 
Additional Director, was satisfied in the 
present case that the proceedings before 
the Assistant Director had been vitiated 
by unlawful consideration. Nor is any 
such finding recorded in the order. That 
being so, the Additional Director had no 
authority to sət aside or vary the order 
of the Assistart Director without comply- 
ing with the mandatory requirements of 
the abovequoted proviso. Observations 
have been mače in the ordęr of the Addi- 
tional Director which go to the merits 
and root of tke controversy between the 
parties. Though the Additional Director 
has no doubt left the passing of a final 
order to the Assistant Director on the 
ground that Mukhtiar Singh appellant 
was not present before him, and he would 
not like to decide the case in his absence, 
and that the final order be passed after 
hearing him afresh, very little has been 
left by the Additional Director to be de« 
cided by the Assistant Director on merits. 
The grounds on which the Assistant Di- 
rector had decided in favour of the appel- 
lants have not been fully dealt with by 
the Additional Director. 


3. In any event, the impugned order 
having been pessed in a manner prohibit- 
ed by law, it cannot be said that it has not 
caused any injustice to the appellants. 
In Joginder Singh v. Deputy Custodian 
General, Evacuee Property, Mussoorie, 
Civil Appeal No. 457 of 1958, D/- 26-3- 
1962 (SC), their Lordships of the Supreme 
Court observed that where an inferior 
Tribunal acts beyond its jurisdiction, its 
action necessarily results in injustice to 
the party against whom action has been 
taken, for justice has to be done accord- 
ing to law, and the High Court is entitled 
to exercise jurisdiction under Articles 226 
and 227 of the Constitution where it finds 
that an inferior Tribunal has acted be- 
yond its jurisdiction. As already held 
above, the Act specifically prohibits the 
State Government from exercising its 
jurisdiction under Section 42 with a view 
to vary gr reverse the order of a lower 
authority under the Act without comply- 
ing with the statutory requirements of 
the proviso to that section. The impugn- 
ed order of the Additional Director having 
been passed beyond his jurisdiction in 
the above sense, must necessarily be 
deemed to have resulted in injustice to 
the appellants. We are, therefore, con- 
strained to observe that the observations 
of the learned Single Judge to the effect 
that an order passed without complying 
with the requirements of the proviso to 
Section 42 of the Act did not result in 
injustice, much less manifest injustice to 
the appellants were not in accord with 
the pronouncement of the Supreme Court 
in the case of Joginder Singh, Civil Ap- 
peal No. 457 of 1958, D/- 26-3-1962 (SC) 


(supra). 


Jangir Singh v. Harmel Singh 


ALE. 


4. For the foregoing reasons, we allow 
this appeal with costs, set aside the judg- 
ment of the learned Single Judge’ allow 
the writ petition of the appellants, and 
quash the impugned order of the Addi- 
tional Director, dated March 22, 1967 
(Annexure ‘C’). Nothing stated in this 
judgment will, however, be deemed to 
stand in the way of the State Govern- 
ment rehearing and redeciding the appli- 
cation of respondent No. 2 under Sec- 
tion 42 of the Act in accordance with law 
after due compliance with the proviso to 
Section 42. Counsel’s fee Rs. 100/-. 


MEHAR SINGH, C. J.: 5. I agree. 
Appeal allowed, 





AIR 1971 PUNJAB & HARYANA 2 
(V 58 C 2) 


D. K. MAHAJAN AND 
BHOPINDER SINGH DHILLON, JJ. 


Jangir Singh and another, Petitioners y, 
Harmel Singh, Respondent. 


Civil Revn. No. 949 of 1969, D/-6-5-1970, 
from order of Sub. J., ist Class, Muktsar, 
D/-30-8-1969. 


(A) Punjab Pre-emption Act (1 of 1913), 
S. 22(1) — Composite order demanding 
cash deposit and security — Such order 
cannot be passed. (1967) 69 Pun LR 771, 
Followed; (1967) 69 Pun LR 642, Over- 
ruled, (Para 5) 


(B) Punjab Pre-emption Act (1 of 1913), 
S. 22(1) Discretion under, about 
demanding cash deposit or security =- 
Court having passed order on basis of one 
alternative can alter that order and permit 
other alternative on application of party. 
(1969) 71 Pun LR 61, Followed. 

(Para 6) 


Paras 


Cases Referred: Chronological 


(1969) 71 Pun LR 61 = ILR (1970) 
1 Punj 58, Dalip Singh v. Hardev 


Singh it, 6 
(1968) 70 Pun LR 1055 = 1968 Cur 
LJ 929, Bakhtawar Singh v. 
Yadvinder Singh 
(1967) 69 Pun LR 642, Suraj Parkash 
v. Smt. Nina Rani Aggarwal 4 
1, 5 
(1967) 69 Pun LR 771, Kaka Singh . 
v. Dalip Singh 4,5 


K. L. Sachdev, for Petitioners; Balbir 
Singh Wasu with Amar Singh Sandhu, for 
Respondent. 


ORDER:— This petition for revision 
was admitted to a Division Bench because 


in Dalip Singh v. Hardev Singh, (1969) 71 ° 


PLR 61, a doubt was cast on the decision 
in Suraj Parkash v. Smt. Nina 
Aggarwal, (1967) 69 Pun LR 642. 


2. Hazur Singh sold the land in dis- 
pute to Jangir Singh and others. This sale 
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was pre-empted by Harmel Singh. He 
claimed possession by pre-emption on the 
ground that he was the son of the vendor. 
When the suit was registered. the trial 
Court ordered the plaintiff to deposit one- 
fifth of the probable value of the land, 
namely, Rs. 1352/~ on or before the 11th 
August, 1969. On the 24th of July, 1969, 
the plaintiff applied to the Court that he 
may be permitted to give security instead. 
The Court allowed the application and 
instead of passing an order as prayed, 
directed that a sum of Rs. 700/- in cash be 
deposited and security to the extent of 
Rs. 6060/- be furnished. This order was 
passed on the 25th of July, 1969. It is 
this order which has been called in ques- 
tion in the present petition for revision. 


3. The contention of the learned coun- 
sel for the petitioner is that this order is 
illegal and without jurisdiction. The 
argument is that Section’ 22(1) of the 
Punjab Pre-emption Act (hereinafter re- 
ferred to as the Act) allows two alterna- 
tives. The Court can pass an order en- 
forcing one or the other alternative. It 
cannot enforce both the alternatives either 
wholly or in parts. In other words, a 
composite order demanding cash deposit 
and security cannot be passed. On the 
other hand, the contention of the learned 
counsel for the respondent is that such an 
order is not an invalid order. 
ment is that keeping in view the scheme 
of the provision and its object it is open 
to a Court to pass a composite order. It 
is the validity of these respective conten- 
tions which falls for determination. 


4. In (1967) 69 Pun LR 642, I held that 
a composite order can be passed. On a 
further consideration of the matter I am 
clearly of the view that I made a mistake 
in taking that view. It appears to me that 
the view taken by my Lordthe Chief Jus- 
tice in Kaka Singh v. Dalip Singh, (1967) 
69 Pun LR 771, that a composite order 
cannot be passed, is the correct view. It 
is not necessary for us to go into the fur- 
ther question, namely, if a composite order 
is passed and a part of it is not complied 
with, what is its effect? Suffice it to say 
that once a composite order is passed, if 
it is legal it has to be complied with and 
if it is not legal no question of its com- 
-pliance can arise. 


5. I may now state the reasons that 
have prevailed with me in accepting the 
view of my Lord the Chief Justice in Kaka 
Singh’s case, (1967) 69 Pun LR 771 as cor- 
rect. It is the language of Section 22(1) 
which has led me to this conclusion. The 
first alternative is that the Court can 
demand cash deposit not exceeding one- 
fifth of the probable value of the land or 
the property sought to be pre-empted. The 
second alternative is that the Court can 
demand security of a sum not exceeding 
the probable value of the property or land 
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His argu- 


[Prs. 2-7] P. & H. 3 


sought to be pre-empted. In other words 
security is not limited to the extent of 
one-fifth of the probable value of the land 
or property as is the case whena cash de- 
posit is demanded. It is, therefore, evident 
that there are two separate guidelines 
for the Court for enforcing the two sepa- 
rate alternatives. That being so, it follows 
that one or the other alternative has to be 
resorted to and not both. When a com- 
posite order, as in the present case, Is 
passed it suffers from the vice that it can- 
not be supported by any of the guidelines 
of Section 22(1). It is on the very word- 
ing of the statute that the interpretation 
placed on Section 22(1) by my Lord the 
Chief Justice is the correct interpretation 
and my decision in Suraj Parkash’s case, 
(1967) 69 Pun LR 642 is not correct. 


6. The second contention of the learn- 
ed counsel for the petitioner is that once 
the Court has exercised its discretion to 
enforce one or the other alternative it can- 
not, on the application of the pre-emptor, 
change its earlier order and permit that 
the other alternative may be followed. 
In support of this contention reliance is 
placed on Bakhtawar Singh v. Yadvinder 
Singh, (1968) 70 Pun LR 1055. It may be 
mentioned that the head-note in this case 
does not correctly depict the ratio of the 
decision. That case was decided on its 
own peculiar facts and on the ground that 
in view of persistent defaults, the proper 
course was notto allow the deposit to be 
made. In that case, I simply noticed the 
contention of the learned counsel and did 
not pronounce upon its correctness. After 
noticing the contention I proceeded to 
decide the case on its own facts. The 
decisions to which I referred in that case 
do not deal with the question now to be 
settled. Therefore, the decision in Bakhta- 
war Singh’s case, (1968) 70 Pun LR 1055 
is no authority for the view which its 
headnote adumbrates. This aspect of the 
case is concluded by the Division Bench 
decision in Dalip Singh’s case, (1969) 71 
Fun LR 61 wherein it has been held that 
if in the first instance an order. has been 
passed on the basis of one alternative, it 
is open to the Court, on application of the 
party, to alter that ‘order and permit the 
other alternative to be followed. In view 
of the decision in Dalip Singh’s case, (1969) 
71 Pun LR 61 the second contention has 
no merit and must fail. 


7. The only question that remains to 
be settled is as to what order is to be 
passed in the present proceedings? It is 
obvious that the order of the trial Court 
which is the subject-matter of revision is 
without jurisdiction and has to be vacated. 
The only course open is to direct the trial 
Court to pass a proper order keeping in 
view the observations made above. As 
soon as the Court passes a proper order 
it wu give time to the plaintiff to comply 
with it. 
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8. For the reasons recorded above, 
this petition is allowed and the order of 
the trial Court is set aside. There will be 
- no order as to costs. The parties are 
directed to aptear in the trial Court on 


25th of May, 1970. 
Petition allowed. 





AIR 1971 PUNJAB & HARYANA 4 
(V 58 C 3) 
H. R. SODHI, J. 

Niranjan Singh Sunder Singh and 
others. Petitioners v. Kasturi Lal and 
others, Respondents. 

Criminal Rev. No. 42-R of 1969, D/- 
22-8-1969, from order of 2nd Addl. S. J. 
Ludhiana, D/-27-2-1969. 


{A) Criminal P. C. (1888), Section 145 — 
Dispute as to immovable property — Pro- 
ceedings under Section 145 — Findings of 
Magistrate as to possession—Finality of — 
Civil Court can decide question of posses- 
sion. AIR 1947 Lah 173 held no longer 


good law in view of AIR 1959 SC 960.. 


(Civil P. C. (1808), Ss. 9, i1). 
Act (1872), Ss. 40, 42). 


Law recognises remedies both on the 
basis of title ard also possessory ones. A 
person having a title to the property or 
possession of the same can go to a Civil 
Court and have the question determined 
properly and effectively there irrespective 
of what the findings of the Magistrate 
under Section 145, Criminal P. C., be. 
AIR 1947 Lah 173, held no longer good 
law in view of AIR 1959 SC 960. 

(Para 6) 


The Magistrate under Section 145 is not 
called upon to settle any question of title 
or even of poss2ssion as may affect the 
rights of a party in a civil court. He just 
settles the matter temporarily as to who 
is in actual physical possession on a parti- 
cular date. No doubt he is to give a find- 
ing as to possession and will not recognise 
the possession of a trespasser who has 
forcibly taken the same by ousting another 
in an unlawful manner. At the same time, 
it is just a sort of police action and no 
finality can be piven in a Civil Court to 
the findings of the Magistrate in regard 
to possession. (1963) 65 Pun LR 526, Rel. 
on. (Para 6) 


The judgment of the Magistrate is not 
relevant as a previous judgment barring a 
second suit and trial within the meaning 
of Section 40, Evidence Act, 1872. It is 
not a judgment or order which operates as 
res judicata between the parties. It may 
be relevant under S. 42 of the Evidence 
Act but only to show that between the 
parties a dispute as to possession arose 
which was decided by a Criminal Court 
in a particular manner and not that the 
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decision of the said Court becomes final. 
It is the fact of the judgment only that is 
relevant and the decision contained’ there- 
in and not that the decision operates as a 
bar for deciding the same matter before 
a Civil Court. (Para 7) 


(B) Criminal P. C. (1898), S. 145(4) — 
Inquiry as to possession — Affidavits ad- 
duced in evidence — Evidentiary value — 
Assessment of — Expression “peruse” in 
S. 145 (4) — Meaning. 

The expression “peruse” in Section 145 
(4) means “to read carefully or critically; 
to examine closely as if by reading”. No 
particular manner in which the documents, 
statements or affidavits are to be perused 
is prescribed by law. The Magistrate, 
acting judicially in a summary enquiry, 
has to make an overall assessment of the 
evidentiary value of the material before 
him, bearing in mind that he does not 
ignore the assertions of the parties as made 
before him. It may be that in a particular 
case he does not write as exhaustive a 
judgment as one would expect but from 
this alone it cannot be inferred that he 
has not applied his mind judicially. It is 
the cumulative effect of the entire evidence 
that has to be examined and considered. 

(Para 10) 

There may be cases where no documents 
or any other evidence is produced by the 
parties except the affidavits on each side. 
In such a situation, the Magistrate must 
critically examine each affidavit and he 
cannot reject them simply by saying that 
it is a case of just an oath against an 
oath. There may, however, be cases 
where in addition to affidavits, there are 
documents and other evidence-which have 
a greater probative effect and the Magis- 
trate attaches more weight to them. When 
a case falls in this category, the value of 
affidavits has to be assessed in the light of 
such documentary and other evidence in- 
cluding the circumstances of the case. The 
Magistrate may in a proper case be justi- 
fied in not giving weight to an affidavit 
and be guided int his decision by docu- 
ments and other evidence which he con- 
siders to be of higher evidentiary value. 

(Para 10) 


No hard and fast rule can be laid down 
as to how an affidavit filed by a party is 
to be examined in a particular case. Each 
case will depend on its own facts and cir- 
cumstances. The requirements of law in 
each case is that the order of the Magis- 
trate must show that he has applied his 
judicial mind to the assertions contained 
in the affidavits. (Para 10) 


Where the Magistrate wrote an exhaus- 
tive order, referred to the affidavits of the 
parties but did not give reasons for re- 
jecting each of them because the asser- 
tions therein had been negatived by him 
in the light of other evidence on record, 
there was substantial compliance with pro- 
visions of Section 145(4). ATR 1962 Pat 


1971 


953 & 1962 (2) Cri LJ 577 (Pat) & AIR 
1965 Pat 104 & AIR 1965 Orissa 208 & 
AIR 1964 Ker 308, Dist. (Paras 1], 18) 


Cases Referred: Chronological Paras 

(1965) AIR 1965 Orissa 208 (V 52) 
= 1965 (2) Cri LJ 788, Murali 
Patel v. Purushottam Bhati 

(1965) AIR 1965 Pat 104 (V 52) = 
1965 (1) Cri LJ 328, Naina Sah v. 
Ramrup Sah 

964) AIR 1964 Ker 308 (V 51) = 
1964 (2) Cri LJ 682, A. Narayanan 
Kutty Menon v. Elayat Sekhara 
Menon 12, 17 

(1963) 65 Pun LR 526 = 1963 Cur 
LJ 137, Sadhu Ram v. Charan 
Singh 

(1962) AIR 1962 Pat 253 (V 49) = 
1962 (1) Cri LJ 752, Mt. Sarf v. 
Mt. Sugo 

(1962) 1962 (2) Cri LJ 577 = 1962 
BLJR 105, Chandradip Singh v. 
R. B. B. Verma . 

(1958) ATR 1959 SC 960 (V 46) = 
1959 Cri LJ 1223, Bhinka v. 
Charan Singh 7 

(1947) AIR 1947 Lah 173 (V 34) = 
226 Ind. Cas 292, Sewa Dass v. 

Ram Parkash 7, 8 


M. S. Jain, for Petitioners; J. N. Kaushal 
with M/s. K. S. Thapar, M. R. Agnihotri 
and Ashok Bhan, for Respondents. 


ORDER:— This is a recommendation by 
the Additional Sessions Judge, Ludhiana, 
to the effect that the order of the Execu- 
tive Magistrate, 1st Class. Ludhiana, passed 
on 27th July, 1968, under Section 145(6), 
Criminal P. C., be set aside and the case 
sent back to him or to any other Magis- 
trate for fresh hearing and disposal of the 
issues arising between the parties. 


2. Kasturi Lal and others described as 
parties 3 and 4 (hereinafter called pur- 
chasers) are alleged to have purchased 65 
killas of land from one Bhim Sain son of 
Bodh Raj. situate in village Kaneja, Tahsil 
and District Ludhiana, by a registered 
sale-deed, a mutation in pursuance of 
which is supposed to have been sanction- 
ed in their favour on Ist April, 1968. It 
is a common ground between the parties 
that Naranjan Singh and others described 
as parties 1 and 2 (hereinafter called ten- 
ants) were in cultivating possession of the 
land. It is alleged that the purchasers 
paid a sum of Rs. 20,000/- to Naranjan 
Singh, the main tenant, on 9th April, 1968, 
as compensation for the standing crops. 
in an area of about 53 killas of land in 
order to obtain possession thereof. Naran- 
jan Singh, according to the purchasers, 
executed a receipt, swore an affidavit to 
that effect before the Magistrate 2nd Class 
Phillaur, and voluntarily delivered posses- 
sion to the purchasers. Naranjan Singh 
and his party claimed that they never 
received Rs. 20,000/- as compensation for 
the standing crops, nor was any receipt or 


12, 16 


12, 15 
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affidavit executed by the said Naranjan 
Singh, 

The local police, apprehending that a 
dispute concerning the land between the 
parties was likely to cause a breach of 
peace, submitted a report under S. 145, 
Criminal P. C., to the Magistrate concern- 
ed. The Magistrate issued a preliminary 
order on 18th April, 1968, requiring the 
parties to put in, before 26th April, 1968, 
written statements of their’ respective 
claims as regards the factum. of actual 
physical possession of the subject-matter 
of the dispute and also such documents or 
affidavits on which they intended to 
reply. 

3. Naranjan Singh and his party (ten- 
ants) filed several affidavits, a copy of the 
report of the Kanungo regarding certain 
Nishandehi, a copy of the order passed 
on 30th April, 1968, by a Civil Court, and 
some Khasra Girdawaris from Kharif 1963 
to Rabi 1968. Similarly the purchasers 
produced affidavits and also a photostat 
copy of the receipt dated 9th April, 1968, 
which was said to have been executed by 
Naranjan Singh after having received a 
sum of Rs. 20,000/- as compensation for 
the standing crops and as a consequence 
whereof he delivered possession of the 
land voluntarily. A copy of the order 
passed by the Additional District Judge, 
Ludhiana, on 22nd June, 1968, and a copy 
of the Nishandehi dated 15th April, 1968 
by Tahsildar, Ludhiana, in order to show 
that possession had actually been taken 
by them in pursuance of the agreement 
as contained in the receipt and the aff- 
davit, were also filed by the purchasers. 
There is also a copy of the Roznamcha 
dated 10th April, 1968, and a report of 
the Tahsildar, Ludhiana, dated 22nd May, 
1968, produced by the purchasers in sup- 
port of their claim. 


4. The Magistrate wrote a very elabo- 
rate order mentioning the various con- 
tentions as raised by the counsel for the 
parties. He made a correct approach in 
having before his mind as to what issue 
was to be decided by him. The sole ques- 
tion for determination was aso which 
of the parties was in actual physical pos- 
session of the land in dispute and the 
standing crops on it on 18th April, 1968, 
which was the date of the preliminary 
order. The controversy mainly rested on 
the question as to whether Naranjan 
Singh had really executed the receipt on 
having received a sum of Rs. 20,000/- as 
compensation of the standing crops, and 
surrendered possession of the land velun- 
tarily. If the execution of the receipt on 
the payment of the said amount and 
voluntary surrender of possession were 
proved, the purchasers were obviously in 
possession of the suit land on the date of 
the preliminary order unless they had 
been dispossessed during the period in be- 
tween by Naranjan Singh and his party. 
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There was no éllegation to that effect by 
the tenants who claimed that they hac 
actually been in possession throughout 
and that the story of the purchasers that 
Naranjan Singh had surrendered posses- 
sion was false and a concocted one. Affi- 
davits ‘were filed by the tenants in order 
fo establish their continuous possession. 


They filed ajifidavits of Jiwan Dass 
Lambardar, Kanshi Ram, member pan- 
chayat, Buta Singh sarpanch Harnam 
Singh and Pritam Singh. I have seen 
their affidavits and they are word by 
word to the same effect. It is stated in 
those affidavits that Naranjan Singh and 
his other co-tenants did not compromise 
or sell their rights to the purchasers as 
alleged by them. It is also stated that 
the standing crops of wheat, bajra, sugar- 
cane etc., which were sown by Naranjan 
Singh and others as tenants were in their 
possession and they alone were entitled 
to harvest the same. These are baid alle- 
gations but what is implied therein is 
that the tenants have been holding con- 
tinuous possession. The Magistrate does 
not seem to have put much faith in the 
affidavits on eitner side since he did not 
make any specific reference to them. He 
proceeded to determine the truth of the 
version as to whether the receipt was 
executed by Naranjan Singh and he re- 
ceived Rs. 20,000/- as compensation for 
the standing crops or surrendered pos- 
session of the land to the purchasers. 


The conclusion arrived at by him is 
that the receipt was executed and Naran- 
jan Singh did receive Rs. 20,000/- as a 
result whereof he surrendered possession. 
It was pleaded before him that the re- 
ceipt was a forzery and could not be 
executed by Naranian Singh as the latter 
was not at Goraya on 9th April, 1968, 
when the receipt is said to have been 
executed. He referred to the Khasra 
Girdawaris produced by the tenants 
showing their continuous cultivating pos- 
session of the land in disputé even on the 
date when the preliminary order was 
made. As a matter of fact, it clearly ap- 


pears from the findings of the Magistrate ` 


that if the Khasra Girdawaris stood by 
themselves, continuous possession of the 
tenants was proved but he relied mainly 
on the receipt and the affidavit by Naran- 
jan Singh and also the Nishandehi report 
made subsequently on 15th April, 1968, 
showing that pcssession had been trans- 
ferred in pursuance of the agreement 
evidenced by the receipt of Naranjan Singh 
and has simultaneous affidavit executed 
on the same date and attested before a 
Magistrate 2nd Class. 


Since the Magistrate accepted the ver- 
sion of the purchasers, he declared them 
to be persons in actual physical possession 
of the land in dispute on the date the pre- 
liminary order was passed and directed 
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that they could not be evicted from the 
land except under a due process of law. 
In the course of proceedings before him, 
the Magistrate appointed Tahsildar Ludhi- 
ana, as Official Receiver to have the har- 
vest cut and sold in the market. It is 
admitted before me by the learned coun- 
sel for the parties that the amount of 
money received by the sale of the harvest 
was deposited in the Court of the Magis- 
trate and has now been received by the 
purchasers. 


5. The tenants being aggrieved by the 
order of the Magistrate moved the Addi- 
tional Sessions Judge, Ludhiana, for call- 
ing for the records of the case ‘and mak- 
ing a recommendation to this Court for 
the exercise of its revisional powers in 
order to set aside the order of the Magis~ 
trate. The Additional Sessions Judge has 
made the recommendation on the ground 
that the Magistrate did not comply with 
the requirements of Section 145(4), Crimi- 
nal Procedure Code, which is reproduced 
hereunder for facility of reference:— 


*(4). The Magistrate shall then, with- 
out reference to the merits or the claims 
of any of such parties to a right to pos- 
sess the subject of dispute, peruse the 
Statements, documents and affidavits, if 
any, so put in, hear the parties and con- 
clude the inquiry as far as may be practi- 
cable, within a period of two months from 
the date of the appearance of the parties 
before him, and, if possible, decide the 
question whether any and which of the 
parties was at the date of the order before 
mentioned in such possession of the said 
subject : 

Provided that the Magistrate may, if he 
so thinks fit, summon and examine any 
person whose affidavit has keen put in as 
to the facts contained therein: 


Provided further that, if it appears to 
the Magistrate that any party has within 
two months next before the date of such 
order been forcibly and wrongfully dis- 
possessed, he may treat the party so dis- 
possessed as if he had been in possession 
at such date: 


Provided also that, if the Magistrate 
considers the case one of emergency, he 
may at any time attach the subject of 
dispute, pending his decision under this 
section.” 


6. In the opinion of the Additional 
Sessions Judge, the Magistrate should 
have properly examined and considered 
the evidence of the tenants which they 
had given by way of affidavits in order 
to establish, as already stated, their con- 
tinuous possession of the land in dispute. 
The Additional Sessions Judge took ex- 
ception to the Magistrate not having criti- 
cally dealt with the affidaviis of certain 
persons which deposed to the continuous 
cultivating possession of the’ tenants. 
There can be no manner of doubt that 
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the principal object of the proceedings 
under Section 145, Criminal Procedure 
Code, is to prevent breaches of peace 
which commonly arise when there is a 
dispute relating to immovable property. 
The Magistrate is not called upon to 
settle any question of title or even of pos- 
session as may affect the rights of a party 
in a Civil Court. He just settles the 
matter temporarily as to who is in actual 
physical possession on a particular date 
which according to Section 145, Criminal 
Procedure Code, is the date on which he 
passes the preliminary order calling upon 
the parties to file their respective claims. 


No doubt, in this enquiry, he is to give 
a finding as to possession and will not re- 
cognise the possession of a trespasser who 
has forcibly taken the same by ousting 
another in an unlawful manner. At the 
same time, it is just a sort of police action 
and no finality can be given in a Civil 
Court to the findings of the Magistrate in 
regard to possession. The Magistrate by 
declaring a person to be in possession in- 
tends to give a direction only to the effect 
that the person declared by him as such 
can continue in possession thereof and any 
one interested in it should not take the 
law in his own hands. Law recognises 
remedies both on the basis of title and 
also possessory ones. A person having a 
title to the property or possession of the 
same can go to a Civil Court and have the 
question determined properly and effec- 
tively there, irrespective of what the 
findings of the Magistrate under S. 145, 
Criminal Procedure Code, be. 


7. The learned counsel for the peti- 
tioner has argued relying on Sewa Dass v. 
Ram Parkash, AIR 1947 Lah 173, that the 
Civil Court will not give him any relief 
and treat the decision of the Criminal 
Court relating to actual possession under 
Section 145, Criminal Procedure Code as 
final With greatest respect I cannot per- 
suade myself to agree with the learned 
Judge who decided Sewa Das’s case, AIR 
1947 Lah 173 that a Civil Court cannot 
question the findings under Section 145, 
Criminal Procedure Code, as to possession. 
The learned Judge has not referred to any 
authority on which he is relying in sup- 
port of the view held by him. Summary 
proceedings of the nature of a police ac- 
tion which are intended to prevent breach 
of peace cannot possibly oust the juris- 
diction of a Civil Court to decide both 
questions of title and possession. 


The statement of law in Sewa Dass 
case, AIR 1947 Lah 173 cannot be held to 
be correct in view of the observations of 
their Lordships of the Supreme Court in 
Bhinka v. Charan Singh, AIR 1959 SC 
960, where it is stated that life of the 
order of the Magistrate passed under 
Section 145, Criminal Procedure Code, is 
conterminous with the passage of the de- 
cree in Civil Court and the moment a 
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Civil Court makes an order it displaces 
the order of a criminal Court. Their 
Lordships styled such an order as a police 
order, deciding no question of title. The 
judgment of the Magistrate is not relevant 
as a previous judgment barring a second 
suit and trial within the meaning of Sec- 
tion 40 of the Indian Evidence Act, 1872. 
In other words, it is not a judgment or 
order which operates as res judicata be- 
tween the parties. It may be relevant 
under Section 42 of the same Act, but 
only to show that between the parties a 
dispute as to possession arose which was 
decided by a Criminal Court in a particu- 
lar manner and not that the decision of 
the said Court becomes final. It is the 
fact of the judgment only that is relevant 
and the decision contained therein and 
not that the decision operates as a bar for 
ars the same matter before a Civil 
ourt. 


8 Mr. J. N. Kaushal, learned counsel 
for the respondents, has invited my at- 
tention to Sadhu Ram v. Charan Singh, 
(1963) 65 Pun LR 526, where a similar 
view was taken by Shamsher Bahadur J. 
and the decision of Abdur Rahman J. in 
Sewa Das’s case, AIR 1947 Lah 173 was 
dissented from. I must hold that the ap- 
prehensions of the petitioners that the 
Civil Court will treat the decision of the 
Criminal Court as final and their frame 
of suit will be affected are not well 
founded. 

9. The Additional Sessions Judge is 
Tight to some extent in saying that the 
Magistrate has not pointedly discussed in 
his judgment some of the affidavits of the 
tenants but the latter has not done so 
even in respect of some of the affidavits 
filed by the purchasers. The approach of 
the Magistrate, as already stated, has 
been entirely different. The affidavits of 
the tenants could show, if believed, that 
they were in continuous possession of the 
land and in that context the Magistrate 
critically considered and examined better 
evidence in the form of Khasra Girda- 
waris. He has, however, accepted the 
version of the purchasers and held that 
though the tenants were shown to be in 
continuous possession of the land, there 
came into being an agreement between 
Naranjan Singh and the purchasers 
whereby the tenants on receipt of Rs. 
20,000/- as compensation for the standing 
crops surrendered the land. It will be 
for the Civil Court to determine as to 
whether the finding on this issue which 
is bound to arise there is correct or not. 
For the purposes of the present recom- 
mendation, all that is to be seen is whe- 
ther some error of law has been commit- 
ted by the Magistrate in not stating in 
his judgment in so many words that he 
perused the affidavits of the parties. With 
the approach that the Magistrate had 
made, any reference of this sort would not 
have made any difference. 


[Prs. 6-9] 


8 P.& H.  ([Prs. 10-14] 


10. It cannot be disputed that Section 
N45(4), Criminal Procedure Code, enjoins 
upon a Magistrate who is called upon to 
make an enquiry to peruse the statements, 
documents and affidavits, if any, and to 
come to a conclusion after hearing the 
parties. But what is to be looked at in 
each case is the substantial compliance 
with this provision of law. No particular 
manner in which the documents, state- 
ments or affidavits are to be perused, ig 
prescribed by lew, and I have no doubt 
in my mind that all these matters were 
present to the mind of the Magistrate 
when he passed the order under refer- 
ence. The Magistrate, acting judicially 
in a summary enquiry, has to make an 
overall assessment of the evidentiary 
value of the material before him, bearing 
in mind that he does not ignore the asser- 
tions of the parties as made before him. 
It may be that in a particular case he 
does not write as exhaustive a judgment 
as one would expect but from this alone 
it cannot be inferred that he has not ap- 
plied his mind judicially and considered 
the date before him. It is the cumulative 
effect of the entire evidence that has to 
be examined and considered. The ex- 
pression “peruse” means “to read careful- 
ly or critically; to exemine closely as if 
by reading”. There may be cases where 
no documents or any other evidence is 
produced by the parties except the affi- 
davits on each side. In such a situation, 
the Magistrate must critically examine 
each affidavit and he cannot reject them 
simply by saying that it is a case of just 
an oath against an oath. One of the 
modes of giving eviderce in proceedings 
under Section 145, Criminal Procedure 
Code, is by meens of affidavits, and to 
brush aside the facts stated in such affi- 
davits on the short ground of an oath 
against an oath îs no proper consideration 
of the evidence. There may, however, be 
cases where in addition to affidavits, there 
are documents end other evidence which 
have a greater probative effect and the 
Magistrate attaches more weight to them. 
When a case falls in this category, the 
value of affidavits has to be assessed in 
the light of suck documentary and other 
evidence including the circumstances of 
the case. The Magistrate may in a pro- 
per case be justified in not giving weight 
to an affidavit and be guided in his deci- 
sion by documents and other evidence 
which he considers to be of higher evi- 
dentiary value. 


No hard and fast rule can be laid down 
as to how an aftidavit filed by a party is 
to be examined in a particular case. Fach 
case will depend on its own facts and cir- 
cumstances. The requirement of law 
in each case ts that the order of the Ma- 
gistrate must show that he has applied 
his judicial mind to the assertions con- 
tained in the affidavits. 
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11. In the instant case, as already stat- 
ed, the Magistrate wrote a very exhaus- 
tive order, referred to the affidavits of 
the parties, but did not give reasons for 
rejecting each of the affidavits of the 
tenants. He does not seem to have done 
so purposely because the assertions in 
the affidavits were quite stereotyped giv- 
ing no details and he on the other hand 
had to determine the truth or otherwise 

of the version placed before him by the 
purchasers that on payment of Rs. 20,000/- 
they had actually taken possession of the 
Jand in dispute surrendered voluntarily 
by the tenants. He accepted this version 
on consideration of the receipt, affidavit 
of Naranjan Singh, documentary evidence 
and the circumstances of the case. In such 
a view of the matter, the case of the 
tenants that they were continuously hold- 
ing possession of the land in dispute as 
tenants even on 9th April, 1968, or there- 
after, automatically stood discredited. It 
was, therefore, not necessary for him to 
five reasons for rejecting each of the 
affidavits which gave the same assertions 
that were present to his mind and had 
been negatived by him in the light of 
other evidence on the record. 


12. The Additional Sessions Judge in 
recommending that the order of the 
Magistrate be quashed since he had not 
given reasons for rejecting the affidavits 
of the tenants relied on Mt. Sarfi v. Mt. 
Sugo, AIR 1962 Pat 253, Chandradip Singh 
v. R. B. B. Verma, 1962 (2) Cri LJ 577 
(Pat), Naina Sah v. Ramrup Sah, AIR 
1965 Pat 104, Murali Patel v. Purushottam 
Bhati, AIR 1965 Orissa 208, and A. Nara- 
yanan Kutty Menon v. Elayat Seknara 
Menon, AIR 1964 Ker 308. 


13. In Mt. Sarfi’s case, ATR 1962 Pat 
253 there is nothing to show that there 
was any evidence before the Magistrate 
except the affidavits which he did not 
consider separately and rejected the same 
by dealing with them in what was consi- 
dered to be more or less a mechanical 
way. It was in these circumstances, that 
it was held that the Magistrate did not 
apply his mind to each affidavit as he 
should have done and the order passed by 
him was, therefore, not in conformity 
with law. 


14. In Chandradip Singh's case, 1962 
(2) Cri LJ 577 (Pat) the parties filed vari- 
ous documents and affidavits in support 
of their respective claims but the Magis- 
trate, without considering any of the 
material before him, straightway took 
action under Section 146(1), Criminal lro- 
cedure Code, and referred the decision on 
the question of possession to a Civil Court. 
The Magistrate In drawing up the state- 
ment of facts for forwarding the case to 
the Civil Court stated that the docurnents 
are contradictory and highly confusing 
and that the affidavits of many persons 
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appear to him to be only oath against 
oath which could be of no help in deter- 
mining the question of possession. The 
Civil Court then gave its decision. It was 
in this context that the learned Judges of 
the High Court commented upon the con- 
duct of the Magistrate in not applying 
his mind to the material before him and 
instead having recourse to Section 146 
only to shift his responsibility. The ob- 
servations in this case cannot, 
be of much assistance. 


15. The observations in Naina Sah’s 
case, AIR 1965 Pat 104, do not support the 
proposition as urged by the petitioner that 
the order of the Magistrate stands vitiat- 
ed on account of his not having given 
reasons for rejecting each affidavit when 
we find that the assertions made in those 
affidavits were not only noticed by the 
Magistrate but formed their main case in 
support of which they produced Knhasra 
Girdawaris as well. The revenue records 
showed continuous possession of the peti- 
tioners as tenants and to the same effect 
were the affidavits. The Magistrate was 
called upon to decide if the version of the 
purchasers that there was voluntary sur- 
render of possession was correct or not. 
The learned Judges of the Patna High 
Court while giving the various classes of 
cases observed that no inflexible rule 
could be laid down as to the manner in 
which a Court should peruse the aitida- 
vits. The cases that normally arise were 
categorised into three classes and on the 
facts of that case where there was docu- 


mentary and other evidence relied upon . 


by the Magistrate, the rejection of affi-~ 
davits was held to be justified on the 
ground that the statements of the oppo- 


site party regarding possession were con- 


sistent with documentary evidence and 
circumstances of the case. It may be 
recorded that no reasons for rejecling 
each affidavit has been given. The Addi- 
tional Sessions Judge was led away by 
some of the observations made in that 
case without bearing in mind the context 
in which this had been made. 


16. In Murali Patel’’s case, AIR 1965 
Orissa 208 the facts are clearly distin- 
guishable. There the Magistrate did not 
read the affidavits correctly and reiected 
the same by saying that they did not refer 
to actual cultivation of land. Ii appears 
that the Magistrate just brushed aside 
those affidavits without any jurisdiction 
(justification? Ed.) In the case before us, 
the version as given in the affidavits was 
actually dealt with in the order of the 
Magistrate. ; 


17. In A. Narayanan Kutty Menon’s 
case, AIR 1964 Ker 308 the Magistrate had 
fallen into the error of directing his at- 
tention to the question of title instead of 
caring to decide the factum of actual pos- 
session. He considered documents of title 
and did not make even a reference to any 
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of the affidavits which related to actual 
possession. In such a situation, the order 
of the Magistrate had to be set aside. In 
the case before me, a reference to the 
affidavits has been made and to the con- 
tention based on the version as given 
therein. 


18. In my opinion, there has been sub- 
stantial compliance with the provisions of 
law as contained in Section 145(4) cf the 
Criminal Procedure Code, and no injustice 
has been caused to the petitioners, war- 
ranting the setting aside of the order of 
the Magistrate. There is another reason: 
why I do not propose to interfere with 
the order of the Magistrate. He has not 
decided any question of title or the right 
to possession of the land in dispute, nor 
could he do so under the law. it was 
only to prevent an apprehended breach of 
peace that in a summary enquiry he pass- 
ed a temporary order declaring the res- 
pondents to be in possession of the suit 
land. It is all provisional, subject to the 
decision of a Civil Court. It is a comrnon 
ground between the parties that both of 
them have filed civil suits which are pend- 
ing adjudication and the issue of posses- 
sion, including the genuineness, vatlicity 
or otherwise of the transaction, evidenced 
by the alleged receipt, and the affidavit of 
Naranjan Singh, have to be considered. 
If the recommendation of the Additional 
Sessions Judge is accepted, order of the 
Magistrate set aside and he is asked to 
reconsider the case afresh, it is bound to 
take more time All this is inexpedient 
when the matter to be settled by him is 
before a Civil Court in two suits filed by 
the parties. The parties have been ask- 
ing for a temporary injunction each claim- 
ing to be in possession of the land in dis- 
pute. Instead of having the matter 
decided afresh before a Magistrate, it is 
desirable that the parties render assist- 
ance to the Civil Court and get the deci- 
sion in their suits expedited. The Civil 
Court must also see that in a situation as 
the present one, no unnecessary delay is 
caused and it must decide the issue as to 
on of the parties as early as pos- 
sible. - 


19. For the foregoing reasons, the 
reference made by the Additional Ses- 
sions Judge, Ludhiana, is declined. 

Reference rejected, 
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Evidence Act (1872), Ss. 11(2) and 32 — 
‘Highly probable’ — Mere reasonable pro- 
bability is not contemplated by S. 11(2) — 
Recital by stranger relating to ownership 
of house — Kecital is not admissible in 
evidence. 

The words ‘highly probable’ in cl. (2) 
of S. 11 are of great importance. Only 
such facts are made admissible by this 
clause as would carry great weight with 
the Court in reaching a conclusion either 
way with regard to existence or non- 
existence of a fact in issue or relevant 
fact. It is not mere reasonable probabi- 
lity that is contemplated; on the other 
hand a high Cegree thereof is envisaged. 
A recital by a third party relating to the 
ownership of a house in which he has 
admittedly no interest would not have 
such probative force about such owner- 
ship and does not render such ownership 
highly probable. This clause does not 
cover such a recital nor is such a recital 
admissible under Section 32. (1913) 14 
Cal LJ 467 & ATR 1922 Cal 251 & AIR 
1925 Cal 1034 & AIR 1927 Lah 448 & AIR 
1928 Lah 428 & AIR 1924 Cal 1067, 
Followed. (Para 5) 
Cases Referred: Chronological Paras 
(1928) ATR 1928 Lah 428 (V 15) = 

10 Lah LJ 370, Ghulam Muham- 
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(1927) AIR 1927 Lah 448 (V 14) = 
ILR 8 Lah 651, Lajpat ‘Rai vV. 
Faiz Ahmad Dy 
(1925) AIR 1925 Cal 1034 (V 12) = 
= Cal LJ 374, Chooni Lal Khe- 
mani v. Nilmadhab Barik 
(1924) AIR 1924 Cal 1067 (V 11) = 
28 Cal WN 1092, Pramażha Nath 
Choudhuri v. Krishna Chandra 
Bhattacharjee 
(1922) AIR 1922 Cal 251 (V 9) = 
25 Cal WN 1022, Saroj Kumar 
Acharji Choudhuri v. Umed Ali 
Howaldar 
(1913) 14 Cal LJ 467 = 16 Cal WN 
252, Abdullah v. Kunj Behary Lal 5 


S. P. Goyal, for Appellant; P. C. Jain 
with G. C. Mittal, for Respondent. 


JUDGMENT :— This regular Second 
Appeal is directed against the decree 
dated the 21st of October, 1963, of Shri 
Om Parkash Sharma, Additional Disirict 
sudge, Rohtak, accepting the defendant’s 
appeal challenging the decree of the trial 
Court by virtue of which the plaintiffs 
claim for possession, by partition, of half 
share of a house situated within the 
municipal limits of Ferozepore Jhirka,. 
was accepted. 


2. The following pedigree table is of 





mad v. Kalim Ullah 4.5 assistance in appreciating the facts lead- 
(Continued on Col. 2} ing to this Regular Second Appeals 
KURE 
| 
Goddar 
. | 
| 
amie Mal Jawahar Lal 
| 
Hari Parshad—Ram Kali Bhuria Mal 
(Defendant) (Plaintiff) 


3. The suit of the plaintiff, which was 
instituted on the 28th of August, 1961, 
was based on the allegations that the 
house in dispute originally belonged to 
his grand-father, Goddar, from whom it 
had descended to the parties who owned 
it in equal shares. The correctness of 
these allegations was denied by the defen- 
dant who asserted that she was the sole 
owner of the house as a result of the gift 
from her father-in-law, who had buiit a 
portion thereof in 1931. The patties 
went to trial on the following issues :— 


(1) Is the property in dispute join! of 
the parties? If so, in what shares? 
(2) Relief. 


4. The finding of the learned trial 
Judge on issue No. 1 went in favour of 
the plaintiff and was based mainly on the 
reasons given hereunder: 


(a) Bhondu Mal and Jawahar Lal were 

brothers and it is very natural to 

infer that the house came irom 
their father Goddar. 


{b} Khasra Paimaish (Exhibit P-2} and 
Shajra Paimaish (Exhibit P-3) per- 
taining to the abadi of Ferozepore 
Jhirka were documents about 60 
years old and indicated that at the 
time of their preparation, Kure, 
grand-father of the plaintiff, lived 
in the house, which then belonged 
to Bhikari son of Gokai. Kure 
subsequently became owner of the 
house by lapse of time and by 
acquiescence on the part of the 
said Bhikari whose collateral Gane- 
shi (P .W. 3) stated in the witness- 
box that the house in dispute was 
once owned by Kure and that he 
had seen Godder living therein. 

(c) Sukhdev, son of Paiman, the owner 
of a house adjoining the house in 
dispute on the east, made an appli- 
cation (Exhibit PX) to the Feroze- 
pore Jhirka Municipal Committee 
on the 24th of June, 1930, request- 
ing for permission to build his 
house. In plan Exhibit PY he 
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mentioned that the western boun- 
dary of his house was the wall of 
the residential house belonging to 
Mukandi son of Daula, and Jawa- 
har and Bhondu, sons of Godder. 
This means that Jawahar and 
Bhondu were having a joint house. 
Sukhdev being dead, the document 
is admissible in evidence on the 
authority of Ghulam Muhammad v, 
Kalim Ullah, AIR 1928 Lah 426. 

{d) In the registered gift-deed (Exnibit 
D-3) executed on the 3rd of Sep- 
tember, 1934, by the father-in-law 
of the defendant in her husband’s 
favour, the gifted property is des- 
cribed as a kothri, a sahpa and nalf 

portion of a dalan and a staircase. 
This would not have been the aes- 
cription of the property if the 
gift had been of the whole house. 


Tt was in these premises that the learned 
trial Judge decreed the plaintiffs suit. 
His finding on issue No. 1, however, was 
reversed by the learned Additional Dis- 
trict Judge chiefly for the reason that 
according to Khasra Exhibit P-2 and 
Shajra Exhibit P-3, it was not Kure who 
was in occupation of the house in dispute 
when those documents were prepared but 
one Kote, that the plaintiff was admitted- 
ly in exclusive possession of the house 
since before the institution of the suit 
which indicated that the title thereto lay 
in her, and that there was no other satis- 
factory evidence in proof of the asseriion 
of the plaintiff that the house was the 
joint property of the parties. The appeal 
filed by the defendant, therefore, was 
accepted and the suit of the plaintiff was 
dismissed. 


5. Learned counsel for the appellant 
has vehemently urged that the learned 
Additional District Judge seriously erred 
in ignoring important oral and document- 
ary evidence in respect of the plaintiff's 
claim. He has drawn my attention in 
the first instance to application Extuoit 
PX and plan Exhibit PY in which Sukh- 
dev, a neighbour, showed the western 
boundary of his house to be the wall of 
a haveli belonging to Mukandi, Jawanar 
and Bhondu. These documents are, how- 
ever, of no assistance to the case of the 
plaintiff. It is not known whether the 
wall aforesaid pertained to a single ouild- 
ing owned by three different persons, or 
to three buildings, each one of them being 
owned by one of the three persons just 
abovementioned, or, again whether it 
pertained to two houses one of which 
was owned by Mukandi and the other 
jointly by the sons of Godder. If the 
description of the boundary is taken at 
its face value, it would indicate that by 
it was meant a single house owned by 
Mukandi, Jawahar and Bhondu, which, 
of course, is nobody’s case. In any event, 
it is not possible for me to read the entry 
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as meaning for certain that only two 
houses lay adjoining Sukhdev’s house on 
the west, one of them belonging to 
Mukandi and the other jointly to Jawahar 
and Bhondu. 


Besides, I am clearly of the opinion that 
the recital in plan Exhibit PY about the 
western boundary of Sukhdev’s house is 
wholly inadmissible in evidence and must 
on that account be ruled out of conside- 
ration. Learned counsel for the appel- 
lant has drawn my attention to the pro- 
visions of Section 11 of the Indian Evi- 
dence Act which runs thus— 


‘11. Facts not otherwise relevant are 
relevant— 


(1) if they are inconsistent with 
fact in issue or relevant fact; 

{2) if by themselves or in connection 
with other facts they make the 
existence or non-existence of any 
fact in issue or relevant fact highly 
probable or improbable.” 


I£ is urged that the recital in question 
is covered by clause (2) of Section 11. Tre 
words “highly probable” are of great im- 
portance. Only such facts are made ad- 
missible by this clause as would carry 
great weight with the Court in reaching a 
conclusion either way with regard to 
existence or non-existence of a fact in 
issue or relevant fact. It is not mere 
reasonable probability that is contemplat- 
ed; on the other hand, a high degree 
thereof is envisaged. Now a recital by 
a third party relating to the ownership oz 
a house in which he has admittedly no 
interest would not, in my opinion, have 
much probative force about such owner- 
ship and it is idle to argue that it would 
render such ownership highly probable. 
That this clause does not cover recitals of 
this type has been laid down in a chain 
of authorities to which I may now reter. 
In Abdullah v. Kunj Behary Lal, (1913) 
14 Cal LJ 467, Mookerjee and Carnduff, 
JJ., held that the fact that in describing 
the boundaries of a parcel of land its 
proprietor stated that the adjoining wro- 
perty belonged to one of the contending 
parties in a subsequent litigation was not 
relevant under Section 11 of the Indian 
Evidence Act. This authority was follow- 
ed by Chatterjea and Suhrawardy, JJ.. in 
Saroj Kumar Acharji Chowdhuri v. Umed 
Ali Howaldar, 25 Cal WN 1022.= (AIR 
1922 Cal 251). In Chooni Lall Khemani 
v. Nilmadhab Barik, AIR 1925 Cal 1054, 
it was observed by Suhrawardy and 
Cuming, JJ.— 


“There was at one time a conflict of 
opinion upon the admissibility of docu- 
ments between strangers, where one of 
the parties to the suit was mentioned as 
owner of the boundary land; but recent 
decisions have finally settled the point. 
At one time it was attempted to ineke 
such documents admissible in evidence, 
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under Section 11, clause (2) of the Indian 
Evidence Act. some cases the adinis- 
sibility of such documents was made to 
rest on Section 13 and in some other cases 
on Section 32, clause (3) of the Indian 
Evidence Act. It is not necessary to go 
in detail into all those decisions. We are 
of opinion that a document between 
strangers to the suit in which mention is 
made of one of the parties or their prede- 
cessors as holcing the land lying on the 
boundaries of the lands belonging to the 
executants of the documents is not admis- 
sible in evidence.” 


These observations were quoted with 
approval by Shadi Lal, C. J., and Zafar 
Ali, J., in Lajpat Rai v. Faiz Ahmad, AIR 
1927 Lah 448, which was followed in AIR 
1928 Lah 428 (supra), and which appears 
to have been misapplied to the tacts of 
the present case by the learned trial 
Judge under a misapprehension of its 
Import probably because of the mislead- 
ing head-note : 


“Recitals in documents regarding boun- 
daries executed by third parties in favour 
of the plaintiffs are not admissible in evi- 
dence if the executant is not dead and 
does not come to corroborate them.” 


It was not sa held by Harrison, J.. who 
decided the case in so many words al- 
though it does appear that the executant 
of the deed, in which the recital in ques- 
tion occurred, was alive. All- that Harri- 
son, J., did was to follow AIR 1927 Lah 
448 (supra) and to hold that the recitals 
regarding boundaries and documents exe- 
cuted by third parties were wholly inad- 
missible in evidence. It is true that 
Shadi Lal, C. J., and Jafar Ali, J. while 
deciding AIR 1927 Lah 448, did observe:— 

“As the executants were not produced 
in the present case, nor were stated to be 
dead, the documents were not shown to 
be admissible in evidence.” 


These observations, however, cannot be 
construed to m2an that such documenis 
would be admissible in case their execu- 
tants were deac. In fact, the adoption of 
the observations quoted above from AIR 
1925 Cal 1034 (supra) by Shadi Lal, C. J., 
and Zafar Ali, J., clearly leads me to the 
inference that tney fully concurred there- 
with and a perusal thereof would show 
that not only clause (2) of Section 11 of 
the Indian Evidence Act was held to be 
inapplicable to recitals of the type in 
question whether they were made by per- 
sons living at the time of the controversy 
or by such whc were dead, but also that 
recitals made by the latter category of 
persons were held not to fall under clause 
(3) of Section 32 of the Indian Evidence 
Act either. Those observations are all- 
embracing and make no exception in the 
case of recitals made by persons who are 
found to be dead by the time the recitals 
are sought to be produced as evidence 1n 
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a Court of law in connection with litiga-{ 
tion between third parties. 


The same view of the law was taken in 
Prematha Nath Choudhuri v. Krishana 
Chandra Bhattacharjee, 28 Cal WN 1092 
= (AIR 1924 Cal 1067), where a recital 
of boundaries of his property was made 
by a person who was found to be aead at 
the time of the litigation end on the pasis 
of this fact it was contended that the reci- 
tal was admissible in evidence under the 
provisions of Section 32 of the Indian Evi- 
dence Act. This contention was repelled 
in no uncertain terms. 


Following the above authorities, I hold 
that the recital contained in plan Exhibit 
PY is not admissible in evidence and the 
learned appellate Court did not fali into 
any error of law in excluding it from con- 
sideration. 


6. Reliance has next been placed by 
the learned counsel for the appellant on 
Khasra Exhibit P-2 and Shaira Exhibit 
P-3 which, according to him, relate to 
Kure the common ancestor of the parties. 
I may, however, state at once that the 
documents have been misread by the 
learned trial Judge and were very rightly 
thrown out as irrelevant by the learned 
Additional District Judge. According to 
Khasra Exhibit P-2, Bhikari, son of Gokal, 
was the owner of the house in dispute, 
which then bore Khasra No. 681. ‘The 
person in occupation of it was shown as 
Kote, son of Khube. There is no evi- 
dence at all as to how this Kote was to 
be equated with Kure, the grand-father 
of the plaintiff. These two documents 
must therefore, be held to have been 
rightly interpreted by the learned Addi- 
tional District Judge as irrelevant and 
being of no evidentiary value in so far 
as the present litigation is concerned. 


%. Exhibits P-4 to P-9 ere six extracts 
from the registers of births and deaths 
pertaining to Ferozepore Jhirka. Accord- 
ing to three of them, namely. Exhibits 
P-5, P-6 and P-8, Bhuria, son of Jawahar, 
son of Godder, and Bhondu son of God- 
der were residents of Mohalla Mandir 
Sita Ram from which fact learned counsel 
for the appellants wants me to draw the 
inference that the descendants of Kure 
were joint owners of the house in dispute. 
I fail to see how the inference follows on 
the contents of the documents, which 
merely go to show that the three descen- 
dants of Kure mentioned therein were 
living in the Mohalla aforesaid, there 
being no indication that they were all liv- 
ing in a single house or that such house 
was jointly owned by them. 


8. The only other point raised on þe- 
half of the appellant is that the orai evi- 
dence should not have been ignored by 
the learned Additional District Judge 
according to whom it was not satisfactory. 
However, he has not been able to con- 
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vince me that the view so taken by tne 
‘learned Additional District Judge was in 
any Manner unjustified. On the other 
hand, after being taken through that evi- 
dence by learned counsel, I am myself of 
the same view, as was also the learned 
trial Judge. 

9. No other point has been urged 
before me, and for all the reasons stated 
above, I dismiss the appeal but leave the 
parties to bear their own costs. 

Appeal dismissed, 
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Smt. Shanti Devi, Petitioner v. General 
Manager, Punjab “Roadways, Ambala and 
‘others, Respondents. 

F. A. F. O. No, 14 of 1964, D/- 25-2- 
1970. 


(A) Motor Vehicles Act (1939) as am- 
ended by Act 100 of 1956, Section 110-A 
— Application for compensation — Appli- 
cation by widow of deceased — Omission 
to mention her minor children in applica- 
tion though mention was made of them 
in notice sent before filing claim and m 
her statement before claims Tribunal — 
Application was held to be made by 
widow for herself and her children — 
Amount due to minors should be made 
payable to widow who is their natural 
and de facto guardian. L. P. A. No. 273 
of 1963, D/- 26-4-1967 (Punj); (1966) 68 
Pun LR 538 & (1964) 66 Pun LR 804, 
Rel. on. (Para 4) 


(B) Motor Vehicles Act (1939) as am- 
ended by Act 100 of 1956, Section 110-B 
— Award of claims Tribunal — A lump 
sum amount which, if invested at a rea- 
sonable rate of 6% per annum, would 
yield the dependents an income equiva- 
lent to that which deceased was making 
available to them, was awarded — Method 
of working out compensation was stated. 

(Paras 5 and ô) 
Cases Referred: Chronological Parcs 
(1970) 72 Pun LR 42 = 1970 Cur 

LJ 120, Himachal Govt. Transa 

port, Simla v. Joginder Singh _. 5 
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546, Sukhdev Singh v. Pepsu Road 

Transport Corporation, Patiala 5 
(1969) 1969 ACJ 237 (Punj), Oriental 

Fire & General Insurance Co. Ltd, 

New Delhi v. Chuni Lal- 

(1969) 71 Pun LR 306 = 1969 Cur 

LJ 250, Mrs. Savitri Devi v. Maler- 

kotla Bus Service (P.) Ltd. 
(1969) 71 Pun LR 837 = 1969 Cur 

LJ 972, Punjab State v. Smt. Har- 

Geep Kaur 5 
(1968) AIR 1968 All 186 (V 55) = 

1967 ACJ 321, Shiv Prasad Gupta 

y. S. M. Sabir Zaidi 
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(1967) 1967 ACJ 243 (Delhi), Prem 


* Singh v. Tika Ram 5 
(1967) 1967 ACJ 344 (Delhi), Narain 
Devi v. Dev Raj 5 


(1967) 1967 ACJ 214 = 1967 MPLJ 
963, Madhya Pradesh State Road 
Transport Corporation, Bhopal v. l 
Smt. Munnabai 5 
(1967) 1967 ACJ 15 = 1967-1 Mad 
LJ 114, Gomathi Ammal v., l 
Ramachandran Pillai 5 
(1967) Letters Patent Appeal No. _ 
273 of 1963, D/- 26-4-1967 (Puni), 
_ Mst. Pursini v. Sohan Singh 3 
(1966) 68 Pun LR 538 = ILR (1966) 
2 Punj 543, Northern India Trans- 
porters Insurance Co. v. Amrawati 4 
(1964) 66 Pun LR 804 = (1964) 34 
Com Cas 936. Alwar Motor Ass- 
ciation (P.) Ltd., Alwar v. Hazari 
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(1947) AIR 1947 Cal 195 (V 34) = 
ILR (1946) 2 Cal 433, Jeet Kumar? 
v. Chittagong E. & E. Supply Co. 4 
(1934) AIR 1934 Cal 655 (V 21) =i 
ILR 61 Cal 480, E. V. Penhėrio 
_v. M. Minney 4. 
(1925) ATR 1925 Cal 893 (V 12) = 
ILR 52 Cal 602, Nani Bala Sen v. 
Auckland Jute Co. Ltd. 4 
(1905) ILR 28 Mad 479 = 15 Mad l 
LJ 363, Johnson v. Madras Rly. Co. 4 
(1863) 4 B & S 396 = 32 LJQB 377, 
Pym v. Great Northern Rly. Co. 4 


Manisubrat Jain, for Appellant; Laxmi 
Grover, for Respondents. 


JUDGMENT:— Shri Bhim Sen Sharma, 
a School teacher, aged about 43 years, 
was going on a cycle when he was knock- 
ed down and killed by Punjab Roadways 
Bus No. PNE-8388 at about 3-45 P.M. on 
22nd: of January 1962 on the Grand Trunk 
Road near village Padhana. His widow 
Smt. Shanti Devi filed a claim for com- 
pensation under Section 110-A of the 
Motor Vehicles Act, and the Motor Acci- 
dents Claims Tribunal, Punjab, has 
awarded her a sum of Rs. 3,000/- only as 
compensation. A sum of Rs. 8,520/- 
which was found payable to her four 
minor children from her wedlock with 
the deceased, has been withheld from her 
on the ground that Smt. Shanti Devi had 
not joined her children as applicants. It 
may be mentioned here that the eldest 
of these minors was a girl aged about 10 
years. Smt. Shanti Devi naturally feels 
aggrieved and has come up in appeal. 
According to her, the income of the de- 
ceased and the amount of compensation 
due to the dependents had been meagrely 
assessed and the learned Tribunal has 
added insult to injury by withholding the 
amount due to the minors. I am inclined 
to agree with her on both these points. 


2. The finding of the learned Tribunal 
that the accident was due to the negli- 
gence of the driver of the Punjab Road-~ 
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ways bus has not been seriously challeng- 
ed before me. The deceased was on a 
cycle, but he was going on his left side 
of the road when he was knocked down 
by the bus. He was removed to the hos- 
pital where he died the same day. He had 
injuries all over his body and 7 ribs had 
been broken and the right lung was found 
to be lacerated. His kidney and stomach 
were found ruptured. Dr. Hari Ram, a 
private medical practitioner, and Ram 
Krishen, a landlord, had witnessed the 
accident. According to both these wit- 
nesses, the bus was going at a very fast 
speed. The deceased was thrown off 
from the cycle and fell at a distance of 
10/12 feet and tne bus driver lost control 
over the vehicle. The bus fell into 
kathans and the bus driver Shri Wazir 
Chand was challaned for rash and negli- 
gent driving under Section 304-A, Indian 
Penal Code. He has been convicted and 
sentenced by the Criminal Court though 
his negligence has been proved indepen- 
dently by evidence examined in this 
case. 


3. It is true that the appellant had not 
mentioned in her claim application that 
she had four minor children from her 
wedlock with the deceased. If on that 
ground the learned Tribunal was to 
ignore the existence of the children, then 
the amount due as compensation for the 
death of the deceased on account of loss 
of income to the dependents should have 
been paid in its entirety to the sole sur- 
viving heir and there was hardly any 
justification for withholding the major 
portion of that compensation amount. 
The mother was after all the natural and 
de facto guardian of the minor children 
and was charged with the duty of bring- 
ing them up. The learned Tribunal took 
rather a harsh end unrealistic view in 
making the helpless minors suffer for a 
small lapse on the part of the widow in 
distress or that cf her legal adviser. It 
may be mentioned that in a notice served 
by the widow on the General Manager of 
the Punjab Roadways before the filing 
of the present pétition, it had been men- 
tioned that the deceased had left -four 
minor children who were dependent on 
the deceased. This fact had again been 
mentioned by the widow in her statement 
made before the learned Tribunal in the 
course of the proceedings. The erroneous 
view taken by the learned Tribunal goes 
against a long string of rulings. In an 
unreported case Mst. Parsini v. Sohan 
Singh, (Letters Patent Appeal No. 273 of 
1963,- D/- 26-4-1957 (Punj)), by Mehar 
Singh, C. J., and Harbans Singh. J.) the 
same question had arisen on almost simi- 
lar facts. In the claim application filed 
on the prescribed form, it had not been 
mentioned that the deceased had left 
seven minor children besides the widow. 
The prescribed form has no separate 
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column requiring that the names of all 
the dependents of the deceased may be 
mentioned therein. The column in the 
application with the heading “relationship 
of the applicant with the deceased” may 
seem to lay a trap in which the widow 
had fallen in that case as well as in the 
case now before me. The answer “wife 
of the deceased” cannot be equalled in 
its simplicity and innocence and naturally 
does not mention that there were minor 
children also. In that case also, the 
Motor Accidents Claims Tribunal denied 
the minors the share that would have 
been payable to them out of the compen- 
sation amount because of a venial and 
excusable omission of their mother. It 
was observed that the Tribunal had taken 
rather a narrow view in holding that the 
application could be treated only as ons 
behalf of the wife and not on behalf of 
the children. The view taken was that 
the application had been made by the 
widow not only for herself but also on 
behalf of the children as it had been indi- 
cated in an earlier application that the 
deceased had left some minor children 
and that those minors had been produced 
in Court. It was further observed that 
the minor children could not have them- 
selves filed any claim and that the delay, 
if any, in pressing their claim should be 
condoned. 


4. Besides this unreported case, there 
are reported rulings taking the same view. 
The latest is a Division Bench ruling of 
Dulat and Pandit JJ. in Northern India 
Transporters Insurance Co. v. Smt. Amra~ 
wati, (1966) 68 Pun LR 538, in which it 
was held that where a claim application 
was filed before the Motor Accidents 
Claims Tribunal, arising out of the death 
in a motor accident of a person, then it 
has to be remembered that a claim of this 
kind, which arises out of the Fatal Acci- 
dents Act, 1855, is to be taken to have 
been made on behalf of the heirs like the 
wife, husband, parents and children men- 
tioned in Section 1-A of the said Act. 
In that case, a sum of Rs. 8,000/- out of 
the total compensation amount of Rs. 
18,000/~ payable in respect of the accident 
was allowed by the Tribunal to the widow 
but a sum of Rs. 10,000/- due to the two 
minor daughters was withheld on the 
ground that the application on their þe- 
half was belated. On appeal the delay 
was condoned by the High Court and it 
was held that the claim was essentially 
on. behalf of all the dependents of the 
deceased. A similar view had been taken 
by another Division Bench in an earlier 
decision in Alwar Motor Association (Pri- 
vate) Ltd., Alwar v. Hazari Lal, (1964) 66 
Pun LR 804. The case of Jeet Kumari 
v. Chittagong E. & E. Supply Co. AIR 
1947 Cal 195 = ILR (1946) 2 Cal 433 was 
relied upon and this ruling had in turn 
relied on Johnson v. Madras Riy. Co., 
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(1905) ILR 28 Mad 479, Nani Bala Sen v. 
Auckland Jute Co. Ltd., AIR 1925 Cal 893, 
Mrs. E. V. Penheirio v. M. Minney, AIR 
1934 Cal 655 and Pym v. Great Northern. 
Rly. Co., (1863) 4 B & S 396. The amount 
due to the minors should therefore þe 
made payable to the widow of the deceas- 
ed, Smt. Shanti Devi appellant who is the 
natural and de facto guardian of the 
minor children of the deceased. 


5. The service record of the deceased 
has been produced by an official of his 
Department and gives us a fair idea about 
his age, monthiy income and future pros- 
pects. It gives his date of birth as 9-1- 
1919 which means that on the date of 
accident the deceased was about 48 years 
of age. The learned Tribunal has cal- 
culated the loss of income of the depen-~ 
“dents for a period of 12 years implying 
thereby that the normal life expectancy 
was 55 years. My attention has however 
been drawn to some recent rulings which 
take the view that average life expec~ 
tancy in India should in such cases be 
taken as 70 years. A Division Bench 
ruling of the Allahabad High Court in 
Shiv Prasad Gupta v. S. M. Sabir Zaidi, 
1967 ACJ 321 = (AIR 1968 All 186), has 
been cited in this connection. This ruling 
was followed in two Bench decisions of 
this Court reported as Mrs. Savitri Devi 
v. Malerkotla Bus Service (P) Ltd., (1969) 
71 Punj LR 306 and Sukhdev Singh v. 
Pepsu Road Transport Corporation Patiala, 
1969 ACJ 197 (Puni). The same view 
may appear to have been taken in Gomathi 
Ammal v. Ramachandran Pillai, 1967 ACJ 
15 (Mad), but the deceased in that case 
had already attained the age of 63 years 
at the time of his death in an accident. 
In Madhya Pradesh State Road Transport 
Corporation, Bhopal v. Smt. Munnabai, 
1967 ACJ 214 (Madh Pra), the average life 
expectancy was taken to be 75 years. 
There was however, evidence in all such 
eases that the members of the deceased’s 
family were generally long lived. These 
rulings would justify our calculating the 
compensation amount a little more liberal-~ 
ly. The main idea however, should be to 
reasonably compensate the dependents for 
the loss of that part of the income which 
the deceased might have made available 
to them if he had lived out his normal 
span of life. The dependents would 
naturally be inclined to place before us a 
very optimistic and bright side of the 
deceased’s future prospects but the future 
does not always hold all the good things 
in life that one may wish or hope for. The 
uncertainties of the future introduce an 
element of discount in the formula that 
has to be evolved for working out the 
compensation amount. Ordinarily, the in- 
come would have accrued due to the 
deceased in small driblets spread out over 
a long period but the accident has the 
effect of precipitating all these small 
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amounts suspended over the future years 
into a hard lump sum which if wisely in- 
vested could yield a recurring income in 
the shape of interest at a rate which may 
very nearly come upto the dependents’ 
share of the deceased’s monthly income 
and still leave the corpus intact as a sub= 
stantial provision which the deceased may 
himself have been unable to make for his 
dependents if he had continued living his 
normal uneventful life. The Court should 
not allow a misfortune to be turned into 
a windfall. When the lump sum payment 
worked out over a certain length of years 
yields a recurring income which is very 
near the dependents’ share in the monthly 
income of the deceased, a stage is reached 
where the length of the remaining life 
span ceases to have any meaning. The 
lump sum or the corpus can then be taken 
as adequate compensation for the possible 
brightening up of the future prospects of 
the deceased, eliminating at the same time 
the possibility of the future taking a turn 
for the worse for unknown reasons other 
than the accident.. Normal cuts or deduc- 
tions have also to be made at recognized 
rates. Circumstances of each case have to 
be kept in mind as was observed in Ori- 
ental Fire & General Insurance Co., Ltd., 
New Delhi v. Chuni Lal, 1969 ACJ 237 
(Punj) and the rulings relied upon by the 
learned counsel for the appellant, namely, 
Punjab State v. Smt. Hardeep Kaur, (1969) 
71 Pun LR 837; Prem Singh v. Tika Ram, 
1967 ACJ 243 (Delhi); Narain Devi v. Dev 
Raj, 1967 ACJ 344 (Delhi) and Himachal 
Govt. Transport, Simla v. Joginder Singh, 
(1970) 72 Pun LR 42, proceed on their 
peculiar facts. 


6. According to the service record of 
the deceased, he was drawing a salary of 
Rs. 95.00 with dearness allowance of 
Rs. 40.00/- per month at the time of his 
death. There has been however an im- 
provement in the grades of such teachers 
within a few years of the accident. The 
widow had also stated that the deceased 
used to supplement his income by private 
coaching and tuition but the evidence on 
the point is not very satisfactory. Tuition 
is at best an irregular source of income 
which can be relied upon for only a few 
months before the promotion tests every 
year. At a reasonable estimate it can 
safely be said that the deceased was mak- 
ing available a sum of about Rs. 100/- per 
month to his widow and four children. 
The learned Tribunal had assessed this 
amount at Rs. 80.00/- per month. A sum 
of Rs. 20,000/- as lurnp sum payment to 
the widow and four minor children would 
yield them an income of Rs. 100/- per 
month if the amount is invested at a rea- 
sonable rate of six per cent per annum. 
The income from the interest could be 
higher if the amount is kept in fixed 
deposit for a long term and considering 
the age of the minors the widow may not 
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have to draw upon the capital for many 
years to come. If the normal life span is 
taken as 70-75 vears as laid down by the 
rulings cited above and the compensation 
amount is calculated over the unexpired 
portion of the life span, then it may work 
out to a much higher figure. A sum of 
Rs. 20,000/- however is being taken as a 
reasonably adequate compensation for the 
widow and the four minor children and 
no further cuts or deductions from the 
lump sum are being made. 


7. For reasons given above, I accept 
the appeal and allow the widow and the 
minor children a sum of Rs. 20,000/- as 
compensation. The widow’s share is fixed 
at Rs. 8,000/- while the share of each 
minor child is ñxed at Rs. 3,000/-. No 


order as to costs, 
Appeal allowed. 
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ORDER: In this petition under Arti- 
cle 226 of the Constitution read with Sec-~ 
tion 491 of the Criminal Procedure Code, 
the prayer is for issuing a writ in the 
nature of habeas corpus directing the 
respondents, the State of Punjab and the 
Police Officials in-charge of Police Station 
Beas to set at liberty S. Gian Singh 
Rarewala and S. Basant Singh from their 
alleged illegal detention at the Police 
Station Beas in the District of Amritsar. 
The petitioner S. Baldev Singh, who was 
Deputy Speaker of the Punjab Vidhan 
Sabha prior to the last mid-term elec- 
tion, claims to be a friend of the detenus 
S. Gian Singh Rarewala and S. Basant 
Singh. S. Gian Singh Rarewala was at 
one time a Chief Minister in the erstwhile 
State of Pepsu. S.. Basant Singh is a 


Member of the Legislative Assembly and. 


Secretary of the Punjab Unit of the 
Swantantra Party. 


2. S. Darshan Singh Pheruman, who 
undertook afastto press the claim ofthe 
Punjab for the inclusion af the Union 
Territory of Chandigarh in that State, died 
on 27th October, 1969, at Amritsar. The 
next day his dead body was taken to his 
village Pheruman, about 25 miles away, 
and cremated there. In accordance with 
the religious custom his ashes were to be 
collected on 30th October, 1369. Accord- 
ing to the petitioner’s allegations, that 
morning, while he was proceeding to 
Pheruman to participate in that function 
accompanied by S. Gian Singh Rarewala 
in a car and reached Rayya at 8.30 A. M., 
the Deputy. Superintendent of Police, in- 
charge Beas Police Station (S. S. Bains) 
respondent No. 4, stopped them and told 
S. Gian Singh Rarewala that he could not 
proceed to village Pheruman. On being 
asked to produce written orders banning 
his movements or entry in village Pheru- 
man, the Deputy Superintendent of Police 
is stated to have told S. Gian Singh Rare- 
wala that he was under arrest and asked 
him to come out of the car. 


In the meanwhile, Basant Singh M. L. A, 
the other detenu named in the petition, 
came there similarly bound for Pheruman. 
He was also stopped and not permitted to 
go to that village. The Deputy Superin- 
tendent of Police asked S. Gian Singh 
Rarewala to get into a police jeep, which 
was parked nearby, and directed S. Basant 
Singh to go to police station Beas and from 
there to contact the Superintendent of 
Police on telephone before hə could pro- 
ceed to Pheruman. A police constable 
was, however, made to sit with him. While 
leaving, S. Basant Singh asked the peti- 
tioner to follow him. Baldev Singh there- 
upon got into the car in which he had 
travelled with S. Gian Singh Farewala and 
followed the police jeep and the car of 
S. Basant Singh. On reaching the Police 
Station, when S. Basant Singh wanted to 
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use the telephone, the Station House Of- 
ficer, Beas Police Station respondent No. 5, 
(S. L Bachan Singh) promptly told him 
that he was under arrest but refused to 
disclose any reason or grounds for his 
arrest. Throughout the day all three of 
them remained at the Police Station. 


About 6.30 P. M., he learnt from the 
two detenus that the reasons for their 
detention had not been disclosed to them 
despite their persistent enquiries but on 
the other hand they were informed that 
“instructions were awaited from above.” 
The petitioner claims that the arrest and 
the detention of S. Gian Singh Rarewala 
and S. Basant Singh, in these circum- 
stances, being in violation of Art. 22(1) of 
the Constitution, was illegal, mala fide 
and violative of the fundamental rights. 
It is further pleaded that the detention is 
mala fide and had been made to restrain 
the detenus, who are prominent public- 
men, from exercising their fundamental 
right of free speech to criticise the Gov- 
ernment of the day. It is alleged that the 
Chief Minister of Punjab, who is their 
political opponent, is annoyed with them 
and it was for ulterior purposes that they 
have been illegally arrested and detained. 


3. On the 31st of October, 1969, when 
this petition came up before the Motion 
Bench, rule nisi returnable by 1.45 p. m. 
on that very day was issued to the Advo- 
cate General, Punjab. Subsequently scon 
after lunch when the case was placed þe- 
fore me, the Deputy Advocate General, 
Punjab, stoutly opposing the prayer for a 
writ of habeas corpus stated before me 
that S. Gian Singh Rarewala along with 
12 others had been arrested by the police 
in connection with first information report 
No. 315 dated the 29th of October, 1969, 
registered at Police Station, Beas, under 
Section 9 of the Punjab Security of State 
Act, 1953, because of certain speeches 
alleged to have been made by them at 
village Pheruman on the 29th of October, 
1969. At that time he disclosed that ac- 
cording to the information which he re- 
ceived on the telephone, the detenus had 
been taken to a Magistrate at Amritsar for 
obtaining their remand but the Magistrate 
adjourned the case till 2.00 p. m. on that 
day as he was busy in some other case at 
the time the detenus were taken to his 
Court. Neither the copy of the first in- 
formation report nor other papers were 
then in possession of the Deputy Advocate 
General. Obviously he was under a 
handicap as the rule nisi had been issued 
to the Advocate General alone and that 
too only that morning. 


Accordingly, by my order dated the 31st 
of October, 1969, I directed the rule nisi 
to issue to the police officers concerned, 
the Deputy Superintendent of Police and 
the Station House Officer in charge of the 
Police Station, Beas, with the direction 
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that the detenu be produced in this Court 
on the 3rd of November, 1969 (the 1st and 
2nd of November being Saturday and 
Sunday) alongwith the relevant papers. 


4. When the matter came up before 
me yesterday. S. Gian Singh Rarewala, 
one of the detenus named in the petition, 
was produced in police custody and the 
other detenu S. Basant Singh was also in 
attendance, but was not in any one’s 
custody. S. Basant Singh put in an af- 
fidavit which, broadly speaking, supports 
the allegations made by the petitioner. He, 
however, disclosed that after having been 
detained at Police Station Beas till 9.30 
p. m. on the 30th of October. 1969, he as 
well as S. Gian Singh Rarewala and S. 
Teja Singh Akarpuri, Ex-M. P., were told 
that they could go as there was no case 
against them. As it was quite late at that 
time, S. Gian Singh Rarewala expressed 
his inability to go away, whereupon he 
was separated from S. Basant Singh, who 
was taken by the police to the Rest House. 
S. Basant Singh spent the night there and 
in the morning, when he found that the 
police was not to be seen anywhere 
in the Rest House, he went to the Police 
Station and was told that he was free to 
go away as there was no case against him. 
Basant Singh in his affidavit alleges that 
the whereabouts of S. Gian Singh Rare- 
wala were, however, not divulged to him 
despite enquiry. 


5. From what has been said above it is 
evident that on the 3rd of November, 1969, 
when the detenus had to be produced in 
this Court in obedience to its order, S. 
Basant Singh was no longer in custody. 
In these circumstances, the petitioner’s 
learned counsel Mr. A. S. Sarhadi, has not 
sought any relief regarding him and con- 
ceded that the prayer for issuing a writ 
of habeas corpus, so far as S. Basant Singh 
was concerned, had become infructuous. 
Accordingly, it is not necessary to con- 
sider whether the original arrest and 
detention of Basant Singh was illegal. 


6. So far as S. Gian Singh Rarewala 
is concerned he is admittedly in police 
custody. In defending his detention the 
respondents produced an order of remand 
passed by Mr. G. L. Chopra, Judicial 
Magistrate, Amritsar, dated the 31st of 
October, 1969. This order of remand has 
been made when this detenu was produced 
before the Magistrate in connection with 
first information report No. 315 dated the 
29th of October, 1969, of Beas Police Sta- 
tion. The Magistrate had remanded the 
detenu to the police lock-up till 5th of 
November, 1969. Both the respondent- 
police officers have put in affidavits by way 
of return stating on oath that S. Gian 
Singh Rarewala was arrested as he was 
named as one of the accused in respect of 
whom the first information report No. 315 
was recorded at Beas Police Station on the 
29th of October, 1969 and they asserted 
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that his detention at present is in pur- 
suance of the remand order passed by the 
Judicial Magistrate on the 31st of Octo- 
ber, 1969. 


7. Mr. Mela Ram Sharma, Deputy 
Advocate General for the State of Punjab, 
has strenuously argued that in view of 
this remand order passed by a Magistrate 
of competent jurisdiction, the detention 
of Gian Singh Rarewala is perfectly legal 
and there is thus no occasion for issuing 
a writ of habeas corpus in respect of him. 


8. The petitioner’s learned counsel Mr. 
A. S5. Sarhadi does not dispute the fact 
that at present the petitioner is being 
detained in pursuance of the remand order 
made by the Magistrate on the police 
report that S. Gian Singh Rarewala had 
been arrested and was being detained in 
connection with the first information re- 
port No. 315 dated the 29th of October, 
1969, registered at Police Station, Beas. 
He, however, contends that this remand 
order cannot operate to turn the illegal 
detention and arrest of S. Gian Singh 
Rarewala into legal one or cure the legal 
infirmity pertaining to his arrest. He sub- 
mits that in these circumstances the sub- 
sequent remand order will not operate as 
a bar to S. Gian Singh Rarewala being 
set at liberty if this Court finds that his 
arrest and detention was not in accordance 
with law. 


The precise contentions raised by him, 

which need consideration, are these:— 

(1) That S. Gian Singh Rarewala, hav- 
ing been arrested without disclos- 
ing to him tke reason for his arrest 
or serving upon him any warrant, 
had been deprived of the protection 
enshrined in Art. 22(1) of the Con- 
stitution, and because of this viola- 
tion of his fundamental rights, his 
arrest and detention were illegal ab 
initio. 

(2) That as he was not produced before 
the Magistrate within 24 hours of 
his arrest, his arrest, at the time t 
was effected, had become illegal 
being in violation of Art. 22(2) of 
the Constitution. 

(3) That assuming that the remand order 
is valid, it cannot cure the initial 
defect in the arrest of S. Gian 
Singh Rarewala as the material 
point for determining the validity 
of the arrest of a citizen, is the 
time when he is arrested and detain- 
ed and not any subsequent occasion. 


9. From whatever has been said above, 
it is abundantly clear that the whole 
matter revolves on the assertion of the 
petitioner and of the detenu that at the 
time he was arrested, the reasons for his 
arrest were not disclosed to him. This 
averment of fact is, however, vehemently 
disputed by the respondent Police Offi- 
cials concerned with the arrest and 
detention of the detenu supported by the 
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affidavit of A.S.I. Sucha Singh. Thus on a 
question of fact, there is a keen contest 
between the parties. The affidavits have 
been filed by the parties in support of 
their respective assertions and in this sum- 
Mary enquiry it is somewhat difficult to 
arrive at a definite findings as to which 
of the parties is speaking the truth. On 
the basis of the material that is avail- 
able. I am, however inclined to the 
view that the complaint of the detenu 
that at the time he was arrested, the 
reasons for his arrest were not disclosed 
to him appears to be correct. 


Though the petitioner and Sardar Gian 
Singh Rarewala maintain that they were 
intercepted by the Police at 8.30 a.m. on 
30th of October, 1969, the respondents 
admit that, in any case, about 10 or 10.30 
a.m. that day he was in their custody. 
They also admit that S. Basant Singh 
M. L. A. who, though originally named as 
a detenu is no longer before this Court was 
with them. It is further admitted by the 
respondents in their affidavits that S. 
Basant Singh remained with them at least 
till the evening of that day. Had the reason 
for his arrest and detention been disclos- 
ed to S. Gian Singh Rarewala or to S. 
Basant Singh, I cannot imagine that Basant 
Singh who. according to the respondents, 
was never arrested and was free to go 
about, would not take any steps either to 
approach this Court with a petition for 
habeas corpus like the present one or run 
to Amritsar, hardly 22 miles from Rayya, 
to move an application for bail on behalf 
of Gian Singh Rarewala. 


10. In this view of the matter, it is 
obvious that there has been a violation of 
the guarantee contained in Art. 22(1) of 
the Constitution. The question that, how- 
ever, arises for consideration at this stage 
is whether the subsequent order of re- 
mand passed by the Magistrate on the 
police report that Gian Singh Rarewala 
had been. arrested in a criminal case under 
Section 9 of the Punjab Security of State 
Act, has to be ignored and whether in 
face of that order a writ of habeas corpus 
can be issued. 


Mr. Ajit Singh Sarhadi, as has been ob- 
served earlier, has contended that in deal- 
ing with the validity of the detention of a 
citizen, the Court has to look to the state 
of things at the time he was taken into 
custody or arrested and, not to any sub- 
sequent event or occasion. He urges that 
once it is found that the arrest was in 
breach of the fundamental rights or some 
legal provisions, no subsequent order pas- 
sed by any authority can cure the defect 
and the detenu is entitled to be set at 
liberty in exercise of the powers of this 
Court by issuing a writ in the nature of 
habeas corpus. 

In support of this contention he has 
placed reliance on Madhu Limaye v. State, 
AIR 1959 Punj 506, where while disposing 
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of a similar matter R. P. Khosla, J. ob- 
served as follows:— 

“The learned Assistant Advocate-Gene- 
ral for the State had no real answer to 
the contentions raised but suggested that 
in any event today {at the time of the 
hearing of the petition) the detenu was in 
proper legal custody, for the challan for 
those offences had meanwhile been put in 
Court. The submission is wholly unten- 
able. In point of time, the question has to 
be setiled whether at the time of arrest 
of the detenu, the detention was legal or 
not.” 

11. In this decision no authorities are, 
however, referred- to in support of the 
dictum that the question regaraing the 
validity of detention has to be settled 
with reference to the time of the arrest 


_ of the detenu, and speaking with respect, 


various decisions on 
the subject do not bear out this 
dictum. In my- opinion, the weight 
of the authority is in favour of the view 
that the validity or otherwise of the deten- 
tion while dealing with a petition for 
writ of habeas corpus or an application 
under Sec. 491 of the Code of Criminal 
Procedure, has to be settled with reference 
to the time when the return is made in 
pursuance of the rule issued by the Court. 
In view of the discordant note struck by 
Khosla, J., I would have liked to refer this 
matter to a larger Bench but I do not 
consider it necessary as, in my opinion, 
the matter is concluded by the pronounce- 
ments of their Lordships of the Supreme 
Court in various cases which do not appear 
to have been brought to the notice of 
R. P. Khosla, J. in Madhu Limaye’s case, 
AIR 1859 Punj 506. 

Even earlier the Federal Court had 
dealt with this matter in Basanta Chandra 
Ghose v. Emperor, AIR 1945 FC 18, Spens, 
C. J. delivering the judgment of the Court 
in that case observed thus:— 


‘Tt was finally contended that as the 
previous order of this Court directed an 
enquiry into the validity of the detention 
under the order of 19th March, 1942, the 
decision of the High Court must be limit- 
ed to that question and that it was not 
open to the High Court to base its deci- 
gion on the subsequent order of 3rd July, 
4944. This contention proceeds on a mis- 
apprehension of the nature of habeas 
corpus proceedings. The analogy of civil 
proceedings in which the rights of parties 
have ordinarily to be ascertaithed as on 
the date of the institution of the proceed- 
ings cannot be invoked here. If at any 
time before the Court directs the release 
of the detenu, a valid order directing his 
detention is produced, the Court cannot 
direct his release merely. on the ground 
that at some prior stage there was no valid 
cause for detention. The question is not 
whether the later order validates the ear- 
lier detention but whether in the face of 


I find that the 
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the later valid order the Court can direct 
the release of the petitioner.” 


12. These observations were relied 
upon by a Division Bench of this Court 
(Harnam Singh and Falshaw, JJ.) in 
Virendra Kumar Tripathi v. Crown, AIR 
1951 Simla 216. - After concluding them, 
Falshaw, J. (as he then was) speaking for 
the Court observed as follows:— 


“After giving the matter my careful 
thought, I am of the opinion that the fact 
that the Chief Commissioner invoked the 
provisions of sub-section (4) of Section 3 
of the Act of 1947 in extending the periods 
of detention of the present detenus instead 
of invoking sub-section (4) of Section 3 
of the Act of 1949 under which he was 
empowered to extend the periods of deten- 
tion in exactly the same way does not in- 
validate the orders in question, and that 
in any case the detenus are now being 
validly detained under the subsequent 
orders further extending their detention 
in which correct provision of law was 
invoked.” 


13. In Ram Narayan Singh v. The 
State of Delhi, AIR 1953 SC 277 their 
Lordships ruled that in habeas corpus pro- 
ceedings, the Court is to have regard to 
the legality or otherwise of the detention 
at the time of the return and not with re- 
ference to the institution of the proceed- 
ings. Mr. Ajit Singh Sarhadi has, how- 
ever, contended that this authority. far 
from supporting the contentions raised by 
the Deputy Advocate General, goes in the 
petitioner’s favour as in that case it was 
found that though initially the arrest and 
detention of the detenu was valid, gub- 
sequently it became invalid because no 
order remanding him to custody was made. 
He argued that since at the time the re- 
turn was filed their Lordships found that 
the custody of the detenu was not valid 
being in violation of the legal provisions, 
they granted the writ of habeas corpus, 
but in the case before us, which is just 
the reverse, the custody of S. Gian Singh 
Rarewala was ab initio void and in breach 
of the constitutional provisions and thus 
could not be validated nor the infirmity 
cured by any subsequent order of remand. 

According to the learned counsel, though 
the Magistrate had the power to remand 
S. Gian Singh Rarewala on being satisfied 
that he was arrested in connection with a 
case registered against him, he could not, 
by granting such remand, validate his 
earlier illegal detention or arrest. Reli- 
ance in this connection is placed upon The 
Reverend Thomas Pelham Dale’s case, 
(1880-81) 6 QBD 376 wherein at p. 461 
Brett, L. J., observed as follows: 


“Then comes the question upon the 
habeas corpus. It is a general rule which 
has always been acted upon by the Courts 
of England, that if any person procures 
the imprisonment of another, he must take 
care to do so by steps, all of which are 
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entirely regular and that if he fails to 
follow every step in the process with ex- 
treme regularity the Court will not allow 
the imprisonmen: to continue.” 


14. L. J. Cottcn, at p. 469, dealing with 
the same matter, said:-— 


“I quite agree with Brett, L. J., that 
when persons taxe upon themselves to 
2ause another to 2e imprisoned, they must 
strictly follow the powers under which 
they are assuming to act, and if they do 
not, the person imprisoned may be dis- 
charged, although the particulars in which 
they have failed to follow those powers 
may be matters of mere form.” 


15. The facts of the case with which 
the Court of Appeal was dealing were, 
however, different from those before us. 
There cannot be any serious quarrel with 
the proposition that if a citizen is sought 
to be deprived of his liberty. then the 
authorities concerned must act in accor- 
lance with law. Though the learned 
Deputy Advocate General has contended 
that the provisions of Art. 22 of the Con- 
stitution should rot be strictly construed 
or applied, I agree wih Mr. Sarhadi that 
there is no warrant for such a contention. 


i6. In Makhan Singh Tarsikka v. State 
of Punjab, AIR 1952 SC 27 Patanjali 
Sastri, C. J., while accepting a petition for 
release from unlawful custody under Arti- 
cle 32 of the Constitution, said:— 


“It cannot be tco often emphasized that 
before a person is deprived of his personal 
liberty the procedure established by law 
must be strictly followed and must not be 


departed from to the disadvantage of the , 


person affected.” 


17. Again, in AIR 1953 SC 277 (supra), 
the learned -Chief Justice, while laying 
stress on the observance of legal require- 
ments for a valic detention, observed:— 


“This Court has often reiterated before 
that those who feel called upon to deprive 
other persons of their personal liberty in 
the discharge of what they conceive to be 
their duty, must strictly and scrupulously 
observe the forms and rules of the law.” 


18. Where the question involved is one 
of fundamental rights, persons who seek 
to interfere with them must justify their 
conduct, and if they rely upon some legal 
provisions, it is for them to show that 
those provisions kad been duly complied 
with. The fundamental rights guarante- 
ed to a citizen of India are valuable as is 
apparent from the fact that they have 
been guaranteed and protected by the 
Constitution and made enforceable by re- 
course to constitutional remedies. Their 
breach thus cannot be lightly ignored or 
countenanced. That however, does not lead 
us to the conclusion that where in breach 
of the guarantee enshrined in Art. 22 of 
the Constitution a citizen has been dealt 
with, then all legal process dealing with 
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him subsequently is ipso facto rendered} 
nugatory or cannot be enforced. 


19. In the instant case, the position is, 
as disclosed by the respondents, that a 
case under Section 9 of the Punjab Secu- 
rity of State Act has been registered 
against several persons, including -the 
detenu, S. Gian Singh Rarewala.’ The 
first information report in that case was 
recorded on 29th October, 1969, as appears 
from the papers produced by the respon= 
dents. Admittedly, S. Gian Singh Rare- 
wala was arrested on the following day. 
The first information report shows that he 
was specifically named in the first infor-~ 
mation report recorded a day earlier. Even 
if it be conceded for a moment, as urged 
on behalf of the detenu, that at the time 
of his arrest on 30th October he was not 
informed in what connection he was being 
taken into custody, the fact remains that 
a case under Section 9 of the Punjab Se- 
curity of State Act had been registered 
against him and he was wanted in that 
case. There is no dispute that it is a 
cognizable offence, and the respondents- 
police officials could arrest him even with- 
out a warrant. In these circumstances, 
when the respondents claimed to have 
arrested him in connection with that case, 
they had to produce him before a Magis- 
ate of competent jurisdiction within 24 

ours. 


Though in this case he was not produc- 
ed before the Magistrate within that time 
and there was some delay in taking him 
to the Court of the Magistrate, we find 
that the Magistrate, before whom the 
detenu was produced, remanded him to 
the judicial lock-up after considering the 
prayer made on his behalf for admitting 
him to bail. That order of remand ex- 
pires tomorrow. Admittedly, it has not 
been challenged in a superior Court. 
though in the course of arguments before 
me it has been, in passing, characterised 
as illegal on the ground that the original 
arrest was illegal and could not be vali- 
dated. In these circumstances, I am con- 
strained to hold that S. Gian Singh Rare- 
wala is not in illegal detention. Accord- 
ingly, the writ or direction sought for in 
the nature of habeas corpus cannot be 
issued for his release. He can seek his 
remedy according to law in the case in 
connection with which he is stated to have 
been arrested. Nothing said herein shouid 
be taken as expression of opinion on the 
merits of that case. The petition is, ac- 
cordingly dismissed, and the detenu is 
directed to be taken to the custody from 
which he has been produced. 


Petition dismissed, 


aaa 
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A. D. KOSHAL, J. 


_ Phul Chand Bishan Dass and others, 
Appellants v, Kalu Ram Lachhman Dass 
and others, Respondents. 


Second Appeal No. 505 of 1960, D/- 23- 
14-1970, from decree of Sr. Sub. J., ist 
Class, Gurdaspur, D/- 18-3-1959. 


Civil P. C. (1908), O. 7, R. 7 — Relief 
to be specifically stated — Plaintiff entitl- 
ed to relief though not asked for — Relief 
can be given. (1900) ILR 27 Cal 239 & 
AIR 1936 Lah 26, Dissented from. 


Where a suit for recovery of arrears of 
rent was based on relationship of landlord 
and tenant but no prayer for award of 
damages on account of use and occupa- 
tion was made and during the course of 
evidence it was disclosed that the plain- 
tiff had actually been delivered symbolical 
possession in execution of ejectment 
order, the relationship of landlord and 
tenant terminated on the date when order 
of ejectment was passed. That being so 
the tenant became liable to pay damages 
for use and occupation thereafter and it 
became the duty of the Court to grant the 
relief to which it found the plaintiff en- 
titled on the principle contained in O. 7, 
R. 7, (1900) ILR 27 Cal 239 & ATR 1936 
Lah 26, Dissented from; AIR 1924 Oudh 
97 & AIR 1926 Mad 1071 & AIR 1930 Lah 
915 & AIR 1933 Lah 15 & AIR 1942 Pat 
247 & ATR 1963 Punj 538, Foll. 

(Para 6) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 Punj 538 (V 50) = 

ILR (1963) 2 Punj 463, Shiv 

Dayal Kapoor v. Union of India 7 
(1942) AIR 1942 Pat 247 (V 29) = 

197 Ind Cas 498, Dhani Sahu v, 

Bishun Prasad Singh 7 
(1936) AIR 1936 Lah 26 (V 23) = 

38 Pun LR 770, Amir Chand v, 

Secy. of State 7 
(1933) AIR 1933 Lah 15 (V 20) = 

ILR 13 Lah 561, Municipal Com- 

mittee v. Miran Bakhsh 7 
(1930) AIR 1930 Lah 915 (V 17) = 

31 Pun LR 911, Jawahari Mal v. 

Jagan Nath 7 
(1926) AIR 1926 Mad 1071 (V 13) = 

24 Mad LW 564, Venkatachalam- 

ayya Pantulu v. Simhadri Naidu 7 
(1924) AIR 1924 Oudh 97 (V 11) = 

74 Ind Cas 582, Ajodhya Singh v, 

Khusro Begum 7 
(1900) ILR 27 Cal 239, Rachhea 

Singh v. Upendra Chandra Singh 7 


_ D. A. Manchanda, for Appellants; D. N. 
Aggarwal, for Respondents. 


JUDGMENT :— The suit out of which 
this appeal has arisen was brought by the 
appellants for the recovery of Rs. 576/- 
on account of arrears of “rent and com- 
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pensation for use” of 3/4th share in a 
house situated in Mohalla Bhandari of 
Batala town for a period of three years 
ending with the 16th of February, 41958, 
against Kalu Ram respondent No. 1. It 
was alleged in the plaint that on the 17th 
of December, 1938, the said share was 
taken by respondent No. 1 on a rent of 
Rs. 16/- per mensem from its mortgagees; 
namely, Phul Chand appellant No. 1 and 
Roshan Lal, the predecessor-in-interest of 
appellants Nos. 2 to 8 and respondents 
Nos. 2 to 5, under a registered rent note, 
that respondent No. 1 had continued to 
hold the property in dispute as a tenant 
under the appellants and respondents Nos. 
2 to 5 up to the date of the suit, that he 
had not paid any rent for the said period 
of three years and that the amount in 
suit was, therefore, due from respondent 
No. 1 on account of arrears of “rent and 
compensation for use.” 


2. In his written statement, respon- 
dent No. 1 pleaded that ‘the mortgage and 
the tenancy relied upon by the plaintiffs 
were fictitious transactions which had 
been entered into without considera- 
tion, that he owas in possession 
of the property in dispute as 
owner and not as a tenant under Phul 
Chand and Roshan Lal and that in any 
case the mortgage and the tenancy had 
been extinguished by lapse of time. It 
was denied that the plaintiffs were entitl- 
ed to the recovery of any amount either 
on account of rent or of compensation for 
use. These pleas were controverted by 
the appellants in their replication which 
reiterated the position taken up by them 
in the plaint and further stated that the 
mortgage and the tenancy came into exist- 
ence against good consideration and that 
the rent note mentioned in the plaint had 
been held to be valid and binding be- 
tween the parties in the “ejectment liti- 
gation.” 

3. On the 18th of October, 1958, Phul 
Chand appellant stated that respondent 
No. 1 had never paid any rent and on the 
same date the following issues were fram- 
ed by the trial Court: 

i. Whether the mortgage and rent note 

do not subsist? If so, to what effect? 

2. Whether the suit is barred by time? 

3. Relief. 


4. The trial Court found that the renf 
note in question (a copy of which is Exhi- 
bit P-2) embodied not a fictitious but a 
genuine transaction which created a ten- 
ancy for a term of 11 months in favour 
of respondent No. 1 under Phul Chand 
and Roshan Lal. It was argued before 
it that on the expiry of the said period of 
11 months the tenancy came to an end, 
that respondent No. 1 became a trespasser 
by operation of clause (a) of Section 111 
of the Transfer of Property Act and that 
the right of the plaintiffs to the property 
in question was extinguished 12 years 
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later by virtue of the provisions of Sec- 
tion 23 of the Indian Limitation Act. The 
argument was turned down on the ground 
that before the expiry of the said period 
of 12 years, the East Punjab Urban Rent 
Restriction Act, 1949, came into operation 
since when the relations between land- 
lords‘ and tenants in Batala, a municipal 
area, began to be governed by its provi- 
sions to the exclusion of those of the 
Transfer of Property Act, ete. It was 
further held, however, that on the 11th of 
July, 1952, the plaintiffs obtained symbo- 
lical possession of the property in suit in 
execution of an order passed by a Con- 
troller on the 3rd of June, 1952, under 
the East Punjab Urban Rent Restriction 
Act in pursuarce of an application made 
under Section 13 thereof against respon- 
dent No. 1 and that, therefore, the tenancy 
stood determined on the 3rd of June, 1952, 
although the mortgage continued to sub- 
sist even thereafter. This is how the 
first part of issue No. 1 was decided. 
With regard to the second part thereof, 
the trial Court held that the claim of the 
appellants was not only for rent but was 
also based on damages for use and occu- 
pation which were assessed at Rs. 16/- 
per mensem. Issue No. 2 was decided in 
the negative ar:d, in the result, the decree 
prayed for was passed in favour of the 
appellants with costs. 


5. Respondent No. 1 filed an appeal 
against the decree passed by the trial 
Court and the same was accepted by Shri 
G. K. Bhatnagar, Senior Subordinate 
Judge, Gurdaspur, who dismissed the suit 
with costs throughout on the grounds 
that no prayer for recovery of damages 
on account of use and occupation of the 
premises in dispute had been made by 
the appellants, that the basis of the suit 
was the relationship of landlord and ten- 
ant between the parties, that only a 
decree for rent could be passed if the 
appellants were found entitled to the 
same and that they not being so entitled, 
damages for use and occupation could not 
be awarded in the alternative. 


6. In my viəw, this appeal must suc- 
ceed. It is no doubt true that the suit as 
framed was based only on the relation- 
ship of Iandlord and tenant between the 
parties and that neither any prayer for 
the award of damages on account of use 
and occupation of the premises in dispute 
by respondent No. 1 was made in the 
plaint nor wer2 any facts which would 
entitle the plaintiffs to such damages 
stated therein. However, during the 
course of evidence it was disclosed that 
on the 3rd of June, 1952, the plaintiffs had 
obtained an. order of ejectment from a 
Controller under the East Punjab Urban 
Rent Restriction Act and that in execu-~ 
tion of the same they had actually been 
delivered symbclical possession of the pre- 
mises in dispute, so that the relationship 
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of landlord and tenant between the par- 
ties terminated on the 3rd of June, 1953, 
whereafter respondent No. 1 became 
liable to pay to the mortgagees damages 
for use and occupation thereof. In this 
state of evidence it became the duty of 
the Court to grant the relief to which it 
found the plaintiffs entitled on the prin- 
ciple contained in Rule 7 of Order VII c 
the Code of Civil Procedure. That rule 
is to the following effect: 


“Every plaint shall state specifically the 
relief which the plaintiff claims either 
simply or in the alternative, and it shall 
not be necessary to ask for general or 
other relief which may always be given 
as the Court may think just to the sar 
extent as if it had been asked for. And 
the same rule shall apply to any relief 
claimed by the defendant in his written 
statement.” 


7. It has been contended on behalf of 
respondent No. 1 that the suit was ex- 
pressly founded on the relationship of 
landlord and tenant between the parties 
and that no relief could be granted to the 
plaintiffs-appellants if the existence of 
that relationship for the relevant period 
was negatived. This contention is no 
doubt supported by the dicta in Rachhea 
Singh v. Upendra Chandra Singh, (1900) 
ILR 27 Cal 239, which lays down that in 
a suit for rent when no alternative claim 
is made for use and occupation, no dam- 
ages therefor can be decreed, and Amir 
Chand v. Secy. of State, ATR 1936 Lah 26, 
which follows (1900) ILR 27 Cal 239 
(supra) and holds that in the case of a 
suit for rent its nature cannot be allowed 
to be changed by treating it as one for 
damages for use and occupation in the 
absence of an alternative claim in that 
behalf. But these dicta run counter to a 
number of other authorities which, in my 
opinion, lay down the law on the point 
correctly and which I shall presently 
mention. In Ajodhya Singh v. Khusro 
Begum, 74 Ind Cas 582 = (ATR 1924 Oudh 
97), Ashworth, J. C., of the Oudh Judicial 
Commissioner’s Court held that there was 
abundant authority for allowing a plain- 
tiff who failed to prove a lease, a decree 
on the basis of use and occupation where 
the defendants were proved to have held 
the land. 


This was also the view taken by Waller 
and Madhavan Nair, JJ., in Venkata- 
chalamayya Pantulu v. Simhadri : Naidu, 
AIR 1926 Mad 1071, by Addison, J., in 
Jawahri Mal v. Jagan Nath, AIR 1930 
Lah 915, and by Tek Chand and Cold- 
stream, JJ., in Municipal Committee v. 
Miran Bakhsh, ILR 13 Lah 561 = (AIR 
19383 Lah 15). These authorities appa- 
rently proceed on the principle enunciat- 
ed in Rule 7 above mentioned according 
to which, as held in Dhani Sahu v. Bishun 
Prasad Singh, AIR 1942 Pat 247, by Fazl 
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Ali, J., sitting in Division Bench, a plain- 
tiff ought to be given such relief as he is 
entitled to get on the facts established on 
the evidence in the case even if the plaint 
does not contain a specific prayer for that 
relief The authority last cited was fol- 
lowed by D. Falshaw, C. J. and Tek 
Chand, J., in L. Shiv Dayal Kapoor v. 
Union of India, AIR 1963 Punj 538. 

8.- For the reasons stated, I would 
accept this appeal and restore the decree 
passed by the trial Court in favour of the 
plaintiffs with the modification that the 
parties shall bear their own costs of the 
proceedings in all the three courts. 

- Appeal allowed. 
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D. K. MAHAJAN AND 
S. S. SANDHAWALITA, JJ. 


Dayal Chand, Petitioner v. The Union 
of India and others, Respondents. 


Civil Revn. No. 845 of ase D/- 7-1- 
1970, from order of Dist. J. Chandigarh, 
D/- 2-8-1969. 


Transfer of Property Act (1882), S. 116 
— Holding over — Effect — Original con- 
tract of tenancy comes to an end and a 
new contract of tenancy comes into being 
-~—Arbitration clause in old contract does 
not ipso facto become such clause in new 
contract though by implication terms of 
lease in old contract would be deemed to 
be terms of lease m new contract. 


Arbitration clauses in lease deeds are 
independent contracts. They are put in 
order to settle the disputes that may arise 
concerning the terms and conditions of a 
lease. That being so the arbitration 
clause can in no sense be said to be a 
term of the lease within the meaning of 
Section 116. (Paras 4, 5) 


Cases Referred: Chronological Paras 
(1967) ATR 1967 Cal 390 (V 54), 

Binani Properties Private Lid. v. 
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(1949) AIR 1949 FC 124 (V 36) = 
1949 FCR 262, Kaikhushroo 
Bezonjee Capadia v. Bai Jerba 
Mirjibhoy Warden 4,5 
(1941) ATR 1941 Cal 534 {V 28) = 
ILR (1941) 1 Cal 451, Bahadur 
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Madangopal 
(1938) ATR 1938 All 649 (V 25) = 
1938 All LJ 933, Badal v. Ram 
Bharosa 
(1932) AIR 1932 All 248 (V 19) == 
ILR 54 All 455, Sheo Narain v. 
Bala Rao 
(1914) ATR 1914 Cal 294 (V 1) = 
ILR 41 Cal 35, Lachminarain 
Bhareodan v. Hoare Miller & Co. 4 


Nand Lal Dhingra with M. S. Dhillon, 
for Petitioner; Chetan Dass Dewan with 
S. K. Jain, for Respondents. 


MAHAJAN, J.:— This order will dis- 
pose of Civil Revision Nos. 845, 846 and 
847 of 1969. The facts in all these peti- 
tions are similar and it is for that reason 
that they will be disposed of by a single 
judgment. These petitions are directed 
against the order of the learned District 
Judge affirming on appeal the decision of 
the trial Court in an application under 
Sections 11, 12 and 30 of the Indian Arbi- 
tration Act. The applicants are lessees 
from the Estate Officer, Chandigarh. The 
lease deeds were executed on the 22nd 
of January, 1957, and were for a period 
of 11 months. In all these lease deeds, 
clause 13 is the arbitration clause on the 
basis of which the entire controversy had 
arisen in the Courts below as well 
before us. It is common ground - that 
there was no fresh agreement of lease 
executed after the expiry of the period 
of lease, that is, 11 months, but the lessees 
continued to hold over. The Estate Offi- 
cer decided in the year 1965 to eject the 
lessees under the provisions of the Public 
Premises (Eviction of Unauthorised Occu- 
pants) Act after terminating the tenancy. 

When these notices were issued to the 
lessees they invoked clause 13 of the 
original leases and asked that the disputes 
relating to the termination of their ten- 
ancy, should be referred to arbitration. 
Their case was that at the time of auction 
of these leases in the year 1957, there was 
those who 
were the successful bidders would be 
given priority when similar leases were 
to be auctioned wnen the new bus stand 
was erected in Sector 17. This bus stand 
was erected in the year 1962 and as they 
had not been given that option, they were 
entitled to an alternative accommodation 
before they were evicted. The Estate 
Officer agreed that the dispute be refer- 
red to arbitration and it was referred to 
the arbitration of the Chief Administra- 
tor, Capital Project. The Chief Adminis- 
trator, however, obtained legal opinion 
and the Law Department gave the opinion 
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that under the terms of the lease, such a 
reference was not competent. Therefore, 
he declined to enter upon the reference. 
This led to the present application 
under Sections 11, 12 and 30 of the Arbi- 
tration Act. This application ‘was oppos- 
ed by the Estate Officer. It is of interest 
to note that the stand taken up by the 
Estate Officer in the first instance was 
that as the award had been given, no re- 
ference was competent, but in view of 
the fact that the other party was not 
given notice of the arbitration proceed- 
ings, the stand was shifted and now the 
stand is that there was no arbitration 
agreement at all and, therefore, there was 
no question of any reference being made 
to the Chief Administrator. The contro- 
versy that was before the trial Court is 
well indicated by the issués that were 
framed. The issues are as follows: 


1, Whether the agreement between the 
parties to refer the dispute to the 
Arbitrator was not valid? 


2, What is tne effect of the reference 
of the disputes to the Arbitrator? 


3. Whether the reference was made 
under mistake of law? 


4. Whether the reference was beyond 
the terms of the agreement? If so, 
what is its effect? 


5. Whether the Arbitrator misconduct- 
ed himsel? or refused to act and 
should be removed? 

6. Whether a new Arbitrator should 
be appoinzed? 

7. Relief. 


2. The trial Court came to the conclu- 
sion that there was no subsisting agree-~ 
ment of reference with regard to the dis- 
putes that were sought to be settled by 
the Arbitration, that the reference to 
arbitration was of no consequence, that 
the reference to the arbitration had been 
made in a mistaken view of law but that 


was no ground to avoid the reference, . 


that the reference was beyond the terms 
of the agreement, that the Arbitrator had 
not misconducted himself but in fact 
refused to act and that no case had been 
made out for the appointment of the new 
Arbitrator. Azainst this decision, an 
appeal was pre-erred to the learned Dis- 


trict Judge and the learned District Judge. 


took the view that no appeal was compe- 
tent. However, the learned District 
Judge proceeded to decide the entire con- 
troversy on the merits as well and affirm- 
ed the decision of the trial Court. Against 
this decision, the present petitions for 
revision have been preferred. 


3. It is not necessary to go into the 
question whether the order of the trial 
Court was appealable or not because we 
` ean examine th2 validity of the order of 
the trial Court in the exercise of our revi- 
sional jurisdiction. Therefore, we have 
not proceeded to determine this question, 


A. I. R. 


4. In our opinion, the decision of the 
trial Court as well as of the learned Dis- 
trict Judge must stay on a very short 
ground which will now be stated. It is 
common ground that the tenants did hold 
over. What is the effect of a tenant 
holding over, is now beyond the pale of 
controversy in view of the decision of the 
Federal Court in Kai Khushroo Bezonjee 
Capadia v. Bai Jerbai Hirjibhoy Warden, 
AIR 1949 FC 124. Mukherjea, J. (as he 
then was) who spoke for the majority of 
the Court, while dealing with the posi- 
tion of a tenant holding over, observed as 
follows:— 


“This argument, though plausible at 
first sight, does not appear to me to be 
sound. It is perfectly right that the ten- 
ancy which is created by the ‘holding 
over’ of a lessee or under-lessee is new 
tenancy in law even though many of the 
terms of the old lease might be continued 
in it, by implication; and it cannot be 
disputed that to bring new tenancy into 
existence, there must be a bilateral act. 
What Section 116, T. P. Act, conternplates 
is that on one side there should be an 
offer of taking a renewed or fresh demise 
evidenced by the lessee’s or sub-lessee’s 
continuing in occupation of the property 
after his interest has ceased and on the 
other side there must be a definite assent 
to this continuance of possession by the 
landlord expressed by acceptance of rent 
or otherwise. It can scarcely be disputed 
that the assent of the landlord which is 
founded on acceptance of rent must be 
acceptance of rent as sucha and in. clear 
recognition of the tenancy rignt asserted 
by the person who pays 1t.” 


It is, therefore, clear that efter the expiry 
of the period fixed in the original leases, 
the original contract of tenancy came to 
an end and a new contract of tenancy 
came into being. Of course, by implica- 
tion, the terms of lease embodied in the 
original contract would be deermed to be 
the terms of lease in the new contract. 
It has been held by two learned Judges 
of the Calcutta High Cotrt in Lachmi- 
narain Bhareodan v. Hoara Miller & Co., 
ILR 41 Cal 35=(AIR 1914 Cal 294) and 
Bahadur Mull Chaudhuri v. Nagar Mull 
Madan Gopal, ILR (1941) 1 Cal 451 = 
(AIR 1941 Cal 534), that an arbitration 
clause in an old contract does not ipso 
facto become an arbitration clause in the 
new contract. Therefore, on the parity 
of reasoning it must be held that the arbi- 
tration clause, that is, clause 13 in the 
lease deed, does not become ipso facto 
a clause of the new contract of lease 
under Section 116 of the Transfer of Pro- 
perty Act. 


5. The matter can be looked at from 
another point of view. Can it be said 
that an arbitration clause is a clause 
relating to a lease? Lease is defined in 
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Section 105 of the Transfer of Property 
Act, as follows:— 


tA lease of immoveable property is a 
transfer of a right to enjoy such property, 
made for a certain time, express or 1m- 
plied, or in perpetuity. in consideration 
of a price paid or promised, or of money, 
a share of crops, service or any other 
thing of value, to be rendered periodi- 
cally or on specified occasions to the 
transferor by the transferee who accepts 
the transfer on such terms.” 


Section 108 deals with the rights and 
liabilities of a lessor. In other words 
they broadly indicate the basic terms and 
conditions which are usually to be found 
in lease deeds. Arbitration clauses in 
lease deeds are really independent con- 
tracts. They are put in order to settle 
the disputes that may arise concerning 
the terms and conditions of a lease. This, 
in the very nature of things, clearly de- 
notes that the arbitration clause can, in 
no sense, be said to be a term of the lease 
within the meaning of Section 116 of the 
Transfer of Property Act. It is for this 
reason that it cannot be hela, as contend- 
ed by Mr. Dhingra, learned counsel for 
the petitioner, that clause 13, by reason 
of Section 116 of the Transfer of Property 
Act, becomes a clause of the new contract 
of lease by reason of the lessees holding 
over. The learned counsel, for his con- 
tention, that when a tenant holds over, 
the old terms of the icase, by implication, 
can become the terms of the new contract 
of lease, placed reliance upon Ittipennu 

a Devaki Amma v. Krishna Kam- 
mathi Ramachandra Kammathi, AIR 1955 
Trav-Co 146, Alphanso Pinto v. Thukru 
Hengsu, AIR 1955 Mad 206, Badal v. Ram 
Bharosa, AIR 1938 All 649, Binani Pro- 
perties Private Ltd. v. M. Gulamali Abdul 
Hossain and Co., AIR 1967 Cal 390, 
Nandalal Das v. Monmatha Nath Ghose, 
AIR 1962 Cal 597. 


These cases, however, do not deal with 
an arbitration clause. So far as the 
terms of leases are concerned, the deci- 
sion of the Federal Court in Kai Khush- 
roo’s case, AIR 1949 FC 124 is exactly 
in line with the decisions referred to by 
the learned counsel. In fact no exception 
was taken to these decisions hy the learn- 
ed counsel for the respondent. Unless 
arbitration clause is treated as a term of 
the lease, as conicinplated by Section 116 
of the Transfer of Property Act, it cannot 
be said that it will be available to a 
tenant holding over. In fact the cbserva- 
tions of the learned Judges of the Calcutta 
High Court in Damodar Shah v. Union of 
India, AIR 1959 Cal 526, clearly point out 
that arbitration agreement is an indepen- 
dent contract just as a lease is an inde- 
pendent contract and, therefore, in our 
opinion, an independent contract cannot 
= treated as a term of the contract of 
lease. 


Dayal Chand v. Union of India (Mahajan J.) 


perspective admits of no 
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examined in either 
two opinions. 
Even to bring the case of a tenant hold- 
ing over under Section 116 of the Trans- 
fer of Property Act, it was observed by 
the learned Judges of the Federal Court 
in Kai Khushroo’s case, AIR 1949 FC 124 
that the parties had to be ad idem and 
they were treated to be ad idem because 
the tenant continued in possession and 
the landlord accepted the stipulated rent. 
Similarly, in order to bring in the con- 
tract of arbitration for the settlement of 
a dispute between the parties, the parties 
have to be ad idem and there is no evi- 
dence that the parties were ad idem, that 
the disputes arising in the new contract 
of lease were to be settied by arbitration. 
Clause (13) in the lease deed relating 1o 
arbitration had come to an end with the 
contract of lease after the stipulated 
period had expired. In this view of the 
matter, we entirely agree with the deci- 
sion of the Courts below. 


[Prs. 5-8] 
The matter when 


6. The last contention of the learned 
counsel is based on the decision of this 
Court in Shori Lal v. Sardari Lal, ILR 
(1962) 2 Punj 468 = (AIR 1963 Puni 165), 
Sheo Narain v. Bala Rao, AIR 1932 All 
248, and Smt. Dulari Devi v. Rajendra 
Prakash, AIR 1959 All 711. These cases 
have no relevance whatsoever, so far as 
the present controversy is concerned. It 
is not a case where anew contract of 
arbitration was agreed to between the 
parties. The mere fact that a reference 
is made, will not clothe the Arbitrator 
with jurisdiction unless there is a contract 
to refer a dispute arising under it to arbi- 
tration. It was on a mistaken notion 
that the Estate Officer thought that the 
old clause 13 held the field and it was 
on that -basis that he referred the dispute 
to the Chief Administrator, Capital Pro- 
ject. Mr. Dhingra fairly and frankly 


-conceded that there:was no fresh agree- 


ment of reference after the earlier con- 
tract of lease, in which Cl. 13 figured, 
had come to an end. But he stressed the 
fact that when he made recourse to clause 
13 and the respondent agreed to refer 
the disputes to arbitration, it amounted 
to a new contract. We are unable to 
asree with this contention. As already 
observed, parties have to be ad idem with 
regard to a contract to refer their disputes 
for settlement through arbitration. The 
circumstances of these cases clearly show 
that this is not the case. No other con- 
tention has been advanced. 


7. For the reasons recorded above, 
these petitions fail and are dismissed but 
there will be no order as to costs. 


SANDHAWALTIA, J.:— 8. I agree 
Revisions dismissed, 
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(V 58 C 9) 
BAL RAJ TULI, J. 


M/s. Ganesh Trading Co., Karnal, Peti- 
tioner v. The State of Haryana through 
Secy. to Govt. of Haryana, Taxation Dept., 
Chandigarh and another, Respondents. 

Civil Writ No. 3688 of 1968, D/- 9-1- 
1970. 

(A) Sales Tax — Punjab General Sales 
Tax Act (46 of 1948), S. 5 (2) (a) (vi) — 
Paddy and Rice are different commodities 
— Sale of rice to registered dealer or in 
the course of inter-State trade — Ne de- 
duction can be allowed. 

Paddy and rics are two different com- 
modities in commerce and no deduction 
-can be allowed to a dealer under Section 
5(2) (a) (vi) of the Punjab Act or the 
Haryana Act if paddy is not sold as paddy 
but rice extracted out of it is sold to a 
registered dealer or in the course of inter- 
State trade or ccmmerce or in the course 
of export out of the country. This is be- 
cause the rice extracted from paddy 
when sold is not the same ‘goods’ as paddy 
on which purchase tax has been paid. 

(Paras 17 & 12) 

Inasmuch as it cannot be said that rice 
and paddy can b2 put to the same use or 
that paddy can be put to the use for 
which rice can be used or that rice can 
be put to the use for which paddy can be 
used, the two cannot be called one com- 
modity. AIR 1€61 SC 412 Explained; 
AIR 1953 SC 335 & AIR 1967 SC 1454, 
Rel. on; (1955) 351 US 49 & 144 Fed Supp 
814, Dist. (Para 10) 

(B) Interpretation of Statutes — Sales- 
tax laws — Dictionary meaning of word 
or substantial identity principle — Appli- 
cability — Principle of substantial iden- 
tity can be applied only if intention of 
Legislature cannet be gathered from sta- 


tute. AIR 1961 SC 1325 & 1951 CLR (Ex.) . 


122, Rel. on. (Para 8) 

(C) Interpretation of Statutes — Sales- 
tax laws — Construction of words — 
Words must be construed as understood 
in common parlance. 

The words in sales tax statute must be 
construed not in any technical sense nor 
from the botanical point of view but as 
understood in common parlance. If a 
word is not defined in the Act, butis a 
word of every day use, it must be con- 
strued in its popular sense which the sub- 
ject-matter, with which the Statute is 
dealing would atiribute to it. AIR 1961 
SC 1325 & 1951 CLR (Ex) 122 & AIR 1967 
SC 1454, Ref. (Para 9) 

(D) Civil P. C. (1908) Pre — Interpre- 
tation of Statutes — Taxing statute — 
Sales tax laws — Ambiguity — Ambiguity 
must be seen on tke terms of taxing sta- 
tute itself — Kt cannot be determined by 
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resorting to other statute much less to 
those which are not in pari materja. 
, Determination of whether or not there 
is ambiguity in a taxing statute must be 
made by reference to the terms of the 
provisions of the statute itself and not by 
reference to any other statute much less 
a statute not in pari materia. In orcer to 
determine whether rice and paddy as used 
in Punjab General Sales Tax Act are the 
Same commodity, reference to definition 
of rice in Punjab Rice Dealers’ Licensing 
Order 1964, is not relevant. So also con- 
sideration that if tax is levied on both 
rice and paddy, resultant higher price 
would be against objects of Essential 
Commodities Act is not permissible. 

(Para 13) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 SC 1073 (V 56) = 

Civil Appeals Nos. 2516 to 2519 

of 1966, D/- 27-2-1969, State of 

Punjab v. M/s. Chandu Lal 

Kishori Lal FI 
(1969) Civil Writ No. 286 of 1989 

(Puni), Ashoka Industries Tohana 

v. State of Haryana aS 
(1968) AIR 1968 SC 478 (V 55) = 

1968-1 SCR 479, Indian Steel and 

Wire Products Ltd. v. State of 

Madras 18 
(1968) ATR 1968 SC 599 (V 55) = 

21 STC 212, Andhra Sugars Ltd. 

v. State of A. P. 48 


(1967) AIR 1967 SC 1454 (V 54) = 
1967-19 STC 469, Commr. of Sales 
Tax M. P. v. Jaswant Singh Saran 
Singh 8 
(1967) 1967-20 STC 409 = ILR (1969) 
Andh Pra 389, State of A. P. v. 
Satyanarayana Kaithan (P.) Ltd. 16 


(1964) AIR 1964 SC 1729 (V 5D = 
15 STC 719, A. Hajee Abdul Sha- 
koor and Co. v. State of Madras 17 
(1963) AIR 1963 SC 1207 (V 50) = 
14 STC 316, M/s. New India Sugar 
Mills Lid. v. Commr. of Sales 


Tax, Bihar 
(1963) 1963-14 STC 1067 (Cal), 
Bachha Tewari v. Divisional Forest 
Officer , W. Midnapore Division 15 
(1963) AIR 1963 Punj 28 (V 50) = 
1963-14 STC 252, Puran Chand 
Gopal Chand Bazar Saraf v. State 
of Punjab 5 
(1961) ATR 1961 SC 412 (V 48) = 
1961-2 SCR 14, M/s. Tungabhadra 
Industries Ltd.. Kurnool v. 
Commercial Tax Officer, Kurnool EO 
(1961) ATR 1961 SC 1325 (V 48) = 
1961-12 STC 286, Ramavatar 
Budhaiprasad v. Asst. Sales Tax 
Officer, Akola 8 


(1961) 1961-12 STC 590 (Puni), 
Devhun Iron and Steel Rolling 
Mills, Gobindgarh v. State of 
Punjab 14 
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(1955) 351 US 49 = 100 L Ed 917, 

East Texas Motor Freight Lines 

Ince. v. Frozen Food Express 7 
(1953) ATR 1953 SC 333 (V 40) = 

1954 SCR 53, State of Travancore- 

Cochin v. Shanmugha Vilas 

Cashevnut Factory, Quilon 12 
(1951) 1951 CLR (Ex) 122, King v, 

Planters Nut and Chocolate Co., 

Ltd. 8 
i44 Fed Supp 814, Consolidated 

Truck Service Inc. v. United 

States of America and Inter- 

State Commerce Commission 7 


Anand Swaroop with R. S. Mittal, for 
Petitioner; D. S. Tewatia, Advocate-Gene- 
ral (Haryana), with C. B. Kaushik, for 
Respondents. 


JUDGMENT :— This judgment will 
dispose of 12 writ petitions relating to the 
dealers in the State of Haryana and 4 
writ petitions relating to the dealers of 
the State of Punjab. The writ petitions 
relating to the dealers of Haryana are 
C. W. Nos. 3688 of 1968, 3701 of 1968, 3785 
of 1968, 16 of 1969, 94 of 1969, 107 of 1969, 
137 of 1969, 286 of 1969, 438 of 1969, 442 
of 1969, 533 of 1969 and 726 of 1969. The 
writ petitions concerning the dealers of 
Punjab are C. W. Nos. 641 of 1969, 643 of 
1969, 644 of 1969 and 1682 of 1969. These 
writ petitions have been heard together 
because common questions of law have 
arisen in all of them. On behalf of the 
dealers of Haryana, Shri Anand Swaroop 
has addressed the arguments and on be- 
half of the dealers of Punjab, the argu- 
ments have been addressed by Shri H. L. 
Sibal On behalf of the respondents, 
Shri D. S. Tewatia, learned Advocate- 
General for the State of Haryana, has 
addressed the arguments which have been 
adopted by the learned Advocate-General 
of the State of Punjab. 


2. The petitioners in all these petitions 
carry on the business of buying paddy and 
after getting it husked, either in their own 
mills or in the mills of others, sell the 
rice to the Government and other regis- 
tered dealers. On the purchase of paddy 
they pay purchase tax and they claim 
that while determining their taxable 
turn-over, they should be ailowed de- 
duction to the extent of the purchase 
price of paddy under Section 5(2) (a) (vi) 
of the Punjab General Sales Tax Act as 
applicable to both the States. The said 
Act as applicable to the State of Haryana 
will hereinafter be called as Haryana Act 
and as applicable to the State of Punjab. 
it will be called as Punjab Act. The pro- 
visions of the Haryana Act, which are 
relevant for the decision of the writ peti- 
tions, are as under:— 


“Section 2 (ff).—Definition of purchase. 
“Purchase” with all its grammatical varja- 
tions or cognate expressions, means the 
acquisition of goods for cash or deferred 
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payment or other valuable consideration 
otherwise than under a mortgage, hypo- 
thecation, charge or pledge. 

Section 2(i). Definition of ‘turnover’.— 
‘Turnover’ includes the aggregate of 
the amounts of sales and purchases and 
parts of sales and purchases actuaily made 
by any dealer during the given period 
less any sum allowed as cash discount 
according to ordinary trade practice, but 
including any sum charged for anything 
done by the d@aler in respect of the goods 
at the time of, or before, delivery thereof. 

Explanation. (1) The proceeds of any 
sale made outside Haryana by a dealer, 
who carries on business both inside and 
outside Haryana shall not be included in 
the turnover. 

Explanation. (2) The turnover of any 
dealer in respect of transactions of for- 
ward-contracts in which goods are actual- 
ly not delivered, shall not be included in 
the turnover. 

Explanation. (3) The proceeds of sale of 
any goods on the purchase of which tax 
is leviable under this Act, or the pur- 
chase value of any goods on the sale of 
which tax is leviable under this Act, shall 
not be included in the turnover. 

section 4(2-A). Notwithstanding any- 
thing contained in sub-sections (1) and (2), 
no tax on the sale of any goods shall be 
levied if a tax on their purchase is pay- 
able under this Act. 

Section 5(2). In this Act the expression 
‘taxable turnover’ means that part of a 
dealer’s gross turnover during any period 
which remains after deducting therefrom. 

(a) his turnover during that period on— 
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(vi) the purchase of goods— 

(A) in any year during the period com- 
mencing on the ist of April, 1960, and 
ending with the commencement of the 
Punjab General Sales Tax (Haryana Am- 
endment and Validation) Act, 1967, which 
were or are sold not later than six months 
after the close of that year, to a registered 
dealer, or in the course of inter-State 
trade or commerce or in the course of ex- 
port out of the territory of India; 

(B) at any time after the commence- 
ment of the Punjab General Sales Tax 
(Haryana Amendment and Validation) 
Act, 1967,— 

(i) which are specified in Schedule ‘C’ 
and are soid during the year to a register- 
ed dealer, or in the course of inter-State 
trade or commerce or in the course of ex- 
port out of the territory of India: 

(ii) which are referred to in Schedule 
W and are sold during the year in the 
course of inter-State irade or commerce 
or in the course of export out of the terri- 
tory of India: 

Provided that in the case of a sale re- 
ferred to in paragraph (A) or in sub-para- 
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graph (1) of paragraph (B) to a registered 
dealer, a declaration in the prescribed 
form and duly Alled and signed ty the 
registered dealer to whom the goods are 
Sold is furnished by the dealer claiming 
deduction: 

Provided further that purchase of goods 
referred to in pargraph (A) or in sub-para- 
graph (ii) of paragraph (B) remaining un- 
sold within the veriod specified in those 
paragraphs shall be deemed to be the 
purchase of the dealer claiming deduction 
during the year following.” 


Schedule ‘C’, as substituted by the Punjab 
General Sales Tax (Haryana Amendment 
& Validation) Act, 1987, enumerates the 
following goods:— 

1. Resin (crude pine-gum). 

2. Paddy. 

3. Groundnut. 


Schedule ‘B’ to the Act enumerates tax- 
free~goods, i.e., goods on the sale of which 
no tax is payable. The State Government 
can amend this Schedule by adding or 
deleting therefrom entries relating to 
goods after giving, by notification, not 
less than 30 days’ notice of its intention 
so to do. In this Schedule ‘rice when 
husked from paddy in respect of which 
a certificate to the effect that purchase tax 
has been paid is furnished in the prescrib- 
ed form by the Assessing Authority’ was 
added by Haryara Government notifica- 
tion No. SO. 111/P.A.46/48/S.6/67, dated 
the 2Ist November, 1967 and later on 
substituted by notification No. S.O. 31/P. 
aes dated the 26th December, 
1967. 


3. It may be noted here that under the 
Punjab Government notification No. 
SO. 175/P.A./46/48/S/66, dated the 30th 
June, 1966, the rate of tax on rice and 
paddy was 14 Paise in a rupee. This noti- 
fication was superseded by the Govern- 
ment of Haryana notification No. S. O. 32/ 
P.A.46/48/S.5/68, dated the 1st April, 1968 
wherein paddy was deleted but rice was 
retained on which the rate of tax prescrib- 
ed was 2 Paise in a rupee. 


4. From the provisions of the Haryana 
Act, as set out above, it is clear that on 
the purchase of vaddy the purchase tax 
is payable, while the sale of rice, husked 
from paddy on which the purchase tax 
has been paid, is exempt from the pay- 
ment of sales-tax but rice not husked 
from paddy on which purchase tax has 
been paid is subject to sales-tax at the 
rate of 2 Paisa in a rupee. The dealer is 
entitled to deduct the purchase price of 
paddy from his gross turnover if paddy 
is sold during tne year to a registered 
dealer or in the course of inter-State 
trade or commerce or in the course of 
export out of the territory of India. 

5. The corresponding provisions of the 
Punjab Act are as under:— 

“S. 2(ff). ‘Purchase’ with all its gram- 
matical variations or cognate expressions, 
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means the acquisition of goods specified 
in Schedule ‘C’ for cash or deferred pay- 
ment or other valuable consideration 
otherwise than under a mortgage, hypo- 
thecation, charge or pledge: 


S. 2(i) ‘turnover’ includes the aggregate 
of the amounts of sales and purchases and 
parts of sales and purchases actually made 
by any dealer during the given reriod 


- less any sum allowed as cash discount ac- 


cording to ordinary trade practice, but 
including any sum charged for anything 
done by the dealer in respect of the 
goods at the time of, or before, delivery. 
thereof, 


Explanation (1) The proceeds of any 
sale made outside the Punjab by a 
dealer, who carries on business both in- 
side and outside Punjab, shall not be in- 
cluded in the turnover. 


Explanation (2) The turnover of any 
dealer in respect of transactions of for- 
ward contracts, in which goods are 
actually not delivered, shall not be in- 
cluded in the turnover. 

S.  4(2-A) Notwithstanding any hing 
contained in sub-ss. (1) and (2), no tax 
on the sale of any goods shall be levied 
if a tax on their purchase is payable 
under this Act. 


S5. 5(2) In this Act the expression ‘tax- 
able turnover’ means that part of a 
dealer’s gross turnover during any period 
which remains after deducting there- 
from— 

(a) his turnover during that „period on 
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(vi) the purchase of goods which are 
sold not later than six months after the 
close of the year, to a registered dealer, 
or in the course of inter-State trade or 
commerce or in the course of export out 
of the territory of India: 


Provided that in the case of such a sale 
to a registered dealer, a declaration, in the 
prescribed form and duly filled and sign- 
ed by the registered dealer to whom the 
goods are sold, is furnished by the dealer 
claiming deduction. 


Schedule ‘C’ to the Act enumerates the 
goods on which purchase-tax is payable. 
This schedule can be amended by adding 
or deleting therefrom any goods by noti- 
fication issued by the State Govern- 
ment after giving not less than two 
months’ notice of its intention sə to 
do, as is provided in Sec. 31 of the Act. 
The Punjab Government by notification 
No. S. O. 7/P.A.46/48/S.31/68, dated the 
15th January 1968, amended Schedule 'C’ 
by adding paddy and rice as Items 8 and 
8 to it. Previous thereto, tax was payable 
on paddy and rice at the rate of 14 Faisa 
in a rupee under Punjab Government noti- 
fication No. S. O./175.P.A.46/48/S.5/66, 
dated June 30, 1966. With effect from 
January 15, 1968, the words ‘rice and 
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paddy’ were omitted from the said noti- 
fication. 


6. The effect of the above provisions 
of the Punjab Act is that purchase tax is 


- payable on both paddy and rice and the 


deduction from the gross turnover of a 
dealer like the petitioners during any 
period is allowable to the extent of his 
turnover during that period on the pur- 
chase of paddy which is sold not later than 
six months after the close of the year to 
a registered dealer or in the course of 
inter-State trade or commerce or in the 
course of export out of the country, in 
order to determine his "taxable turnover”. 
As regards the sale of the rice extracted 
from the paddy purchased, the petitioners 
are not to pay any sales tax but a regis- 
tered dealer purchasing the rice from 
them shall be liable to pay the purchase 
tax. 


7. The first point that has been 
canvassed in all these petitions is whe- 
ther paddy and rice are one and the same 
‘goods’ or two different ‘goods’ so that 
deduction from the gross turnover for 
any period is allowable to the extent of 
turnover on the purchase of paddy even 
when paddy as such is not sold but rice, 
which is extracted after husking it is sold 
within the time prescribed in S. 5(2) (a) 
(vi) of the Punjab & Haryana Acts. Shri 
Anand Swaroop, the learned counsel for 
the dealers of the State of Haryana, has 
argued that rice and paddy have not been 
defined by the Haryana Act and, there- 
fore, their dictionary meaning should be 
adopted. In Websters’ New International 
Dictionary, the meaning of ‘paddy’ is 
given as under:— 

“In commerce, any unmilled or rough 
rice, whether growing or cut; also, rice 
in general: often attributive; as a paddy 
crop or field.” 

In the same dictionary, the meaning of 
‘rice’ is given as under:—~ 

“An annual cereal grass (Oryza Sativa) 
widely cultivated in warm climates for 
its seed, used for human food. The hulls 
and other by-products are fed to live- 
stock; the straw is used in making paper 
etc. Rice grows chiefly on low, moist 
land, which can be overflowed.” 


_According to the Oxford English Dic- 
tionary, ‘paddy’ means ‘rice in the straw, 
or (in commerce) in the husk’, while ‘rice 
is ‘the seed of the plant Oryza Sativa 
forming one of the important foodgrains 
of the world’. According to Chambers’ 
Twentieth Century Dictionary, ‘paddy’ is 
‘growing rice: rice in the husk’ while 
‘rice’ is ‘a grass (Oryza Sativa) much 
grown in the tropics: its grain, a valu- 
able food’. In Encyclopaedia Britannica 
under the heading ‘preparation of rice’, 
the following sentences occur:— 


“The kernel of rice as it leaves the 
thresher is enclosed by the hull or husk, 
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and is known as paddy or rought rice. 
Rough rice is used for seed and feed for 
livestock, but most if it is milled for 
human consumption. Rice is a good energy 
food and is consumed in vast quantities in 
the orient.” 


On the basis of these meanings in the 


‘dictionaries the learned counsel submits 


that rice in genéral is known as paddy 
and, therefore, paddy means rice whether 
in husk or without husk. He goes on to 
submit that paddy had been included in 
Schedule ‘C’ by the Legislature, while 
enacting the Punjab General Sales Tax 
(Haryana Amendment and Validation) 
Act, 1967, and the Haryana Government 
could not give a different meaning to it by 
inserting rice as Item 76 in Schedule ‘B’ 
to the Act so as to indicate that rice was 
a different ‘goods’ from paddy. His second 
argument is that this Court should adopt 
the principle of substantial identity 
in this case as has been propounded by 
the Supreme Court of the United States 
in East Texas Motor Freight Lines, Inc., 
v. Frozen Food Express, (1955) 351 US 
49 and followed by the United States Dis- 
trict Court, D. New Jersey in Consolidat- 
ed Truck Service, Inc. v. United States 
of America and Inter-State Commerce 
Commission, 144 Fed Supp 814. 


8. In my opinion both the arguments 
advanced by the learned counsel are 
without substance. The dictionary mean- 
ing or the substantial identity principle 
can be resorted to only if the intention 
of the Legislature cannot be. gathered 
from the provisions of the Act or the 
rules or notifications made or issued there- 
under. It has been ruled by their Lord- 
ships of the Supreme Court in Ramavatar 
Budhaiprasad v. Assistant Sales Tax Of- 
ficer, Akola, (1961) 12 STC 286 = (AIR 
1961 SC 1325) that the words must be 
construed not in any technical sense nor 
from the botanical point of view but as 
understood in commor parlance. if a 
word is not defined in the Act, but is a 
word of every day use, it must be con- 
strued in its popular sense which the sub- 
ject-matter, with which the Statute is 
dealing, would attribute to it. This prin- 
ciple was laid down by Cameron, J., i 
King v. Planters Nut and Chocolate Co., 
shee 1951 CLR (Ex) 122 at pp. 127-8 as 
under:— 


"A perusal of the consumption or sales 
tax sections of the Act and of the list of 
exemptions set out in Schedule III is suf- 
ficient to indicate that Parliament, in 
enacting the sections and the schedules, 
was not using words which were applied 
to any particular science or art, and that, 
therefore, the words used are to be con- 
strued as they are undersiood in common 
language. To the words ‘fruits’ and ‘vege- 
tables’, therefore, there must be given the 
meaning which they would have when 
used in the popular sense — that sense 
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which people conversant with the subject- 
matter with which the statute is dealing 
would attribuze to it. Now the statute 
affects nearly everyone, the producer or 
manufacturer, the importer. wholesaler 
and retailer, and finally, the consumer 
who, in the last analysis, pays the tax. 


Parliament wculd not suppose in an Act. 


of this character that manufacturers, pro- 
ducers, importers, consumers, and others 
who would be affected by the Act, would 
be botanists. The object of the Excise 
Act is to raise revenue, and for this pur- 
pose, to class substances according to the 
general usage and known denominations 
of trade. In my view, therefore, it is not 
the botanist’s conception as to what con- 
stitutes a ‘fruit’ or ‘vegetable’, which must 
govern the interpretation to be placed on 
the words, but rather what would ordin- 
arily in matters of commerce in Canada 
be included therein. Botanically, oranges 
and lemons ar2 berries, but otherwise no 
one would consider them as SUCh....ssresses 
Counsel for the plaintiff suggested a test 
which I think apposite. °- Would a house- 
holder when asked to bring home fruits 
or vegetables zor the evening meal bring 
home salted peanuts, cashew-nuts or nuts 
= any sort? The answer is obviously 


o.” 


an principle set out above in the judg- 
ment of Cameron, J. was approved and 
followed by their Lordships of the 
Supreme Court again in Commr. of Sales 
Tax, Madhya Pradesh v. Jaswant Singh 
Charan Singh, (1967) 19 STC 469 = (AIR 
1967 SC .1454). In that case the High 
Court had held that while construing en- 
tries in statutes like the Sales Tax Acts, 
the Court should prefer the popular 
meaning of the terms used in such entries 
and not their dictionary meanings and 
that so construing charcoal would be in- 
cluded in the word coal. After noticing 
some decisions. their Lordships observed 
as under:— 


“The result emerging from these deci- 
sions is that while construing the word 
‘coal’ in Entry 1 of Part III of Schedule 
TI, the test that would be applied is what 
- would be the meaning which persons 
dealing with cecal and consumers purchas- 
ing it as fuel would give to that word. 
A sales tax statute, being one levying a 
tax on goods, must, in the absence of a 
technical term or a term of science or 
art, be presumed to have used an ordi- 
nary term as coal according to the mean- 
ing ascribed to it in common parlance. 
Viewed from that angle both a merchant 
dealing in coal and a consumer wanting 
to purchase it would regard coal not in 
its geological sense but in the sense as 
ordinarily understood and would include 
‘charcoal’ in the term ‘coal’. It is only 
when the question of the kind or variety 
of coal would: arise that a distinction 
would be made between coal and char- 
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coal; otherwise, both of them would in 
ordinary parlance as also in their com- 
mercial sense be spoken as coal. 


9. In the light of these judgments, I 
have no doubt in my mind that pacdy and 
rice in commerce and in popular parlance 
are two different commodities and are not 
considered to be one by any person deal- 
ing with them. Neither producer nor the 
merchant nor the consumer considers 
them as one and the same goods. Their 
use is also different. Paddy is used as 
seed for growing the crop for which pur- 
pose rice cannot be used. Rice is a staple 
energy-giving food used all over the 
world by human beings, more frequently 
in the orient, whereas paddy in its origi- 
nal raw form cannot be used as such. It 
is only the rice extracted from the paddy 
that is used as a human food. I£ any- 
body goes to the market to buy paddy, he 
will not accept rice for it and vice versa. 
It is, therefore, not possible to hold that 
paddy and rice are the same goods and 
the turnover with regard to the paddy 
should be deducted from the gross turn- 
over of a dealer in order to determine his 
taxable turnover as provided in Section 5 
(2) (a) (vi) of the Punjab and Haryana 
Acts. 

19. The learned counsel has greatly 
relied upon the judgment of their Lord- 
ships of the Supreme Court in M/s. 
Tungabhadra Industries Ltd., Kurnool v. 
Commercial Tax Officer, Kurnool, AIR 
1961 SC 412, in which it was held that 
raw groundnut oil when converted into 
refined oil or hydrogenated oil remains 
groundnut oil and does not become a dif- 
ferent ‘goods’ so that the deduction pro- 
vided in Cl. (k) of sub-rule ‘(1) of R. 5 
and R. 18 of the Madras General Sales 
Tax (Turnover and Assessment) Rules 
(1939) is allowable to a dealer who manu- 
factures groundnut oil from the ground- 
nut and/or kernel purchased by him. The 
facts of that case are clearly distirguish- 
able and the learned counsel, in my 
opinion, cannot derive any help from 
that judgment. 

According to Rules 5(1) (Kk) anc 18(2) 
of the Madras Rules, the deduction was 
allowable if groundnut oil was manu- 
factured from groundnut or groundnut 
kernel purchased by the manufacturer. 
The further refinement cid not convert 
groundnut oil into any other oil. Only 
the form of the oil was changed by some 
process in order to make it more suitable 
for marketing. The observations of their 
Lordships, as stated in headnote (a), 
clearly bring out the distinction, between 
that case and the present cases with re- 
gard to paddy and rice. Head-note (a) 
is as under:— 

“When raw groundnut oii is converted 
into refined oil, there is, no doubt, pro- 
cessing, but this consists merely In re- 
moving from raw groundnut oil that con- 


1971 


stituent part of the raw oil which is not 
really oil. The matter removed from the 
‘raw groundnut oil not being oil cannot 
be used, after separation, as oil or for 
any purpose for which oil could be used. 
In other words, the processing consists in 
the non-oily content of the raw oil being 
separated and removed rendering the only 
content of the oil 100 per cent. For this 
reason refined oil continues to be ground- 
nut oil within the meaning of Rr. 5(1) (k) 
and 18(2) notwithstanding that such oil 
does not possess the characteristic colour, 
or taste, odour, ete., of the raw ground- 
nut oil. A liquid state is not an essential 
characteristic of a vegetable oil and even 
if the oil is not liquid, it does not cease 
to be oil. If beyond the process of re- 
finement.of the oil, the oil is hardened, 
again by the use of chemical processes, it 
is not rendered any the less ‘groundnut 
oil’. The fact that in the course of 
hydrogenation the oil absorbed two atoms 
of hydrogen and that there was an inter- 
molecular change in the content of the 
substance is also not decisive of the 
matter. There is no use to which the 
groundnut oil can be put for which the 
hydrogenated oil could not be used, nor 
is there any use to which the hydrogenat- 
ed oil could be put for which the raw oil 
could not be used. Hydrogenated oil still 
continues to be ‘groundnut oil’ notwith- 
standing the processing which is merely 
for the purpose of rendering the oil more 
usable thus improving its keeping quali- 
ties for those who desire to consume 
groundnut oil. Hence the assessee is en- 
titled to the benefit of the deduction of 
the purchase price of the kernel — or 
groundnut, under Rule 18(2), which went 
into the manufacture of the hydrogenated 
groundnut oil from the sale turnover of 
such oil.” 


The pertinent observation of their Lord- 
ships is “there is no use to which the 
groundnut oil can be put for which the 
hydrogenated oil could be used, nor is 
there any use to which the hydrogenated 
oil could be put for which the raw oil 
could not be used.” On this principle, it 
cannot be held that rice and paddy can 
be put to the same use or that paddy can 
be put to the use for which rice can be 
used or that rice can be put to the use for 
which paddy can be used. This judgment, 
therefore, does not help the learned 
counsel for petitioners. 


1k. It is not of much importance 
whether the process by which paddy is 
husked for the extraction of rice is a 
manufacturing process or not. Whatever 
the process, it results in producing a com- 
modity different from paddy as is general- 
ly and popularly known to the trade and 
the consumers. The process is certainly 
a manufacturing process as has been 
variously defined and interpreted by their 
Lordships of the Supreme Court and by 
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the learned Judges of the High Courts. 
In the State of Punjab v, M/s. Chandu 
Lal Kishori Lal, Civil Appeals Nos. 2516 
to 2519 of 1966, decided by their Lord- 
ships of the Supreme Court on February 
27 1969 (reported in ATR 1969 SC 1073) 
it was held that the ginning process is a 
manufacturing process and that the dealer 
is not entitled to deduction in regard to 
the turnover of cotton seeds out of the 
turnover with regard-to raw cotton. It 
was also held that ginned cotton and 
cotton seeds are “two distinct commer- 
cial goods though before the manufactur- 
ing process the seeds might have been a 
part of the cotton itself.” 


12. A judgment of their Lordships of 
the Supreme Court in State of Travan- 
core-Cochin v. Shanmugha Vials Cashew- 
nut Factory, Quilon, AIR 1953 SC 333, is, 
in my opinion, more to the point. The 
respondents in that case were dealers in 
cashew-nuts in the State and their busi- 
ness consisted in importing raw cashew- 
nuts from abroad and the neighbouring 
districts in the State of Madras in addi- 
tion to purchases made in the local 
market, and, after converting them by 
means of certain processes into edible 
kernels, exporting the kernels to other 
countries, mainly America. The oii 
pressed from the shells removed from the 
cashew-nuts was also exported. It was 
found by the High Court that raw cashew- 
nuts and the kernels manufactured out of 
them by various processes, partly mecha- 
nically and partly manually, were not 
commercially the same commodity. This 
finding was not seriously disputed before 
their Lordships of the Supreme Court 
which led to the observation “this finding, 
which is not seriously disputed before us 
would be an additional ground for reject- 
ing the claim to exemption in respect of 
these purchases, as the language of 
Cl. (1) (b) clearly requires as a condition 
of the exemption that the export must be 
of the goods whose sale or purchase took 
place in the course of export.” 


On the same parity of reasoning I hold 
that the petitioners are not entitled to the 
deduction claimed by them under Sec- 
tion 5(2) (a) (vi) of the Punjab and 
Haryana Acts as the rice extracted from 
paddy when sold is not the same ‘goods’ 
as paddy on which purchase tax has been 
paid. It is to be noted that in the State 
of Haryana, sales-tax would have been 
payable even on the sale of rice husked 
from paddy on which purchase tax has 
been paid if Item 76 had not been insert- 
ed in Schedule ‘B’ to the Act, on the 
basis of the Haryana Government notifica- 
tion dated April 1, 1968. It was, there- 
fore, necessary to include rice as item 
No. 76 in Schedule ‘B’ to the Haryana Act 
so as to give exemption from sales-tax to 
the rice extracted from paddy on which 
purchase-tax had been paid. This item 
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also indicates that the State Government 
considers paddy and rice extracted there- 
from as two commercially distinct com- 
modities. This item was added to the 
schedule after notifying the intention of 
the Government so to do which shows 
that the traders and others concerned also 
thought likewise as no objection was taken 
thereto. It has not been alleged in any 
of the petitions that any objection was 
taken to the said notification by the 
dealers, merchants or consumers. This 
fact also leacs to the conclusion that 
everbody who is concerned with rice and 
paddy considers them to be two different 
commodities. 


13. Shri H. L, Sibal, the learned 
counsel for the Punjab dealers, has sub- 
mitted that in case of ambiguity in a 
taxing Statute, the benefit must go to the 
subject and not to the Revenue. There 
is no quarrel with this proposition. In 
order to bring out the ambiguity in the 
Punjab Act, he has referred to the Pun- 
jab Rice Dealers’ Licensing Order, 1964. 
In he Order, Section 2(f) defines rice as 
under:— 


* *Rice’ includes paddy and products of 
Ta and paddy other than husk and rice- 
ran.” 


From this definition, he infers that rice 
and paddy are one and the same com- 
modity and, therefore, the petitioners who 
carry on their business in paddy and rice 
understand both these commodities to be 
one and the same commodity and, there- 
fore, when they cut paddy and sell rice 
after extracting it from the paddy by 
husking it, tney deal in one and the same 
commodity and, therefore the turnover 
with regard to the purchase of paddy has 
to be deducted under Section 5(2) (a) (vi) 
of the Punjab Act if the rice is sold to a 
registered dealer or iri the course of inter- 
State trade cr commerce or in 
course of export out of the country. 
He further submits that if purchase-tax 
is to be levied on paddy as well as rice, 
as is contemplated under the Punjab Act, 
the price of rice will becoine higher which 
is contrary to the object of the Essential 
Commodities Act, 1955. I am afraid the 
learned counsel is not correct in his sub- 
mission. The ambiguity has to be seen 
on the terms of the provisions of the 
taxing statute itself and not by reference 
to any other statute much less a statute 
which is not peri materia. 


The purpose of Essential Commodities 
Act, 1955, is only to regulate the control 
of the production, supply and distribution 
of, trade and commerce in, certain essen- 
tial commodities as defined in Section 2 
{a} of the saic Act. According to this 
definition, foodstuffs are ‘essential com- 
modities’, This Act nowhere lays down 
that no tax shall be imposed on the pur- 
case or sale of any such essential com- 
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modities. Merely because the price will 
become a bit higher by the imposition of 
tax is no ground to hold that two dif- 
ferent commodities are one and tke same 
when in fact they are two different com- 
modities commercially. The definition. of 
rice in the Punjab Rice Dealers’ Licens- 
ing Order clearly shows that rice and 
paddy are two different commodities al- 
though for the purpose of that Order rice 
will be deemed to include paddy. If rice 
and paddy are in fact one commercial 
commodity, as has been submitted by the 
learned counsel for the petitioners, there 
was no necessity for the framers of the 
said Order to define rice as including 
paddy. The definition itself suggests ` 
without any ambiguity that rice and 
paddy are two different commodities, The 
learned counsel for the petitioners, there- 
fore, cannot derive any help from the 
preamble of the Essential Commodities 
Act, 1955 or the definition of rice in the 
aaa ab Rice Dealers’ Licensing Order, 
964. 


14. The learned Advocate General for 
the State of Harvana has emphasised that 
the husking process is a process of manu 
facture and by the application of that pro- 
cess a different commercial commodity, 
viz. rice, is produced from paddy which 
is another well-known commercial com- 
modity and for this reason as paddw in its 
original form as purchased is not sold by 
the petitioners, they are not entitled to 
the deduction under Section 5(2) (a) (vi) 
of the Punjab Act or the Haryana Act. 
By way of illustration, he has placed re- 
liance on various judgments whicna sup- 
port his argument. In Devhun Iron and 
Steel Rolling Mills, Gobindgarh v. State 
of Punjab, (1961) 12 STC 590 (Punj) a 
Division Bench of this Court held that 
“when steel is rolled into rolled steel sec- 
tions, the outcome is a different and a new 
commodity and when it is sold, there is a 
sale of different commodity and not a sale 
of steel over again. Therefore when sales 
tax is levied on the sale of rolled steel 
sections it is not levied a second time or 
at the second stage on the same com- 
modity in the same condition.” 


15. In Puran Chand Gopal Chand Bazar 
Saraf v. State of Punjab, (1963) 14 STC 
252 = (AIR 1963 Punj 28) a Dévision 
Bench of this Court held that “the word 
‘manufacture’ has various shades of mean- 
ing, but as used in S. 2 (ff) of the East 
Punjab General Sales Tax Act, 1948, it 
involves a process of manual labcur by 
which one object is changed into another 
for selling it. Even removal of alloy from 
old gold ornaments so as to convert them 
into bullion might well involve a process 
of manufacture and therefore, purchase of 
old gold ornaments for ccnverting them 
into bullion for sale may come within the 
definition of the word ‘purchase’ in Sec- 
tion 2(ff), A learned Single Judge of the 
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Calcutta High Court held in Bachha 
Tewari v Divisional Forest Officer, West 
Midnapore Division, (1963) 14 STC 1067 
(Cal) that “chopping of timber into fire- 
wood is a manufacturing process, and 
therefore, firewood is a manufactured arti- 
cle. The imposition of a tax on timber 
and a tax on firewood manufactured from 
that timber does not amount to double 
taxation.” The learned Judge observed— 


“Manufacturing process means to bring 
into being a commercial article for sale 
in the business in which the dealer is 
engaged, ie, article which by itself has 
a commercial value and which can be sub- 
ject-matter of sale for a price Im course 
of the business of selling or supplying in 
which the dealer is engaged.” 


16. A Division Bench of Andhra 
Pradesh High Court in State of Andhra 
Pradesh v. Satyanarayana Kaithan (P) 
Ltd., (1967) 20 STC 409 (AP) held that 
Y“ ‘Manganese’ does not include ‘manga- 
nese ore’ in the popular sense of the term, 
though from the scientist’s point of view 
‘manganese ore’ may contain ‘manganese’. 
Therefore, ‘manganese’ and ‘manganese 
ore’ are two distinct and different com- 
modities.” 


17. Their Lordships of the Supreme 
Court ruled in A. Hajee Abdul Shukoor 
and Co. v. State of Madras, (1964) 15 STC 
719 at p. 728 = (AIR 1964 SC 1729 at 
p. 1734) that the fact that certain articles 
are mentioned under the same heading ina 
statute or the Constitution does not mean 
that they all constitute one commodity. 
The inclusion of several articles under the 
same heading may be for a reason other 
than that the articles constitute one and 
the same thing.” In the two Acts under 
consideration, that is, the Haryana Act and 
the Punjab Act, the commodities paddy 
and rice have everywhere been used as 
different commodities and nowhere is 
there any indication in the provisions of 
these Acts or the rules or the notifications 
issued thereunder prescribing the rates of 
tax and the goods on which tax is pay- 
able that rice and paddy are one and the 
same commodity. I have pointed out 
above, that in the Punjab Government 
notification dated the 30th June, 1966, 
rice and paddy were used in the same 
notification as two different commodities 
on which tax was leviable at the 
rate of one and a half paisa in a rupee. 
Subsequently, this notification was amend- 
ed on January 15, 1968, by the Punjab 
Government whereby rice and paddy were 
deleted from the said notification and 
were added to Schedule ‘C’ (Punjab 
Act) on which purchase tax was levi- 
able. The Government of Haryana, 
issued another notification dated April 1, 
1968 in supersession of the Punjab Gov- 
ernment notification dated June 30, 1966, 
wherein rice was retained on which tax 
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was leviable at two paise in a rupee and 
paddy was omitted. The omission of 
paddy was probably for the reason that it 
had been included in Schedule ‘C’ to the 
Haryana Act on which purchase tax was 
leviable. 


The Haryana Government inserted 
Item 76 in Schedule B so as to provide 
that no sales-tax was to be levied on the 
rice when husked from paddy in respect 
of which a certificate to the effect that 
purchase tax has been paid is furnished 
in the prescribed form by the assessing 
authority. If paddy and rice are con- 
sidered as one and the same commodity, 
there was no necessity of including Item 
76 in the second Schedule by the Haryana 
Government because by virtue of Sec- 
tion 4(2-A) of the Haryana Act, no sales- 
tax would have been leviable on the rice 
extracted from the paddy on which pur- 
chase-tax had been paid. Because rice 
extracted from paddy was considered to 
be a different commodity from the paddy 
on which purchase tax had been paid, the 
Government felt the necessity of includ- 
ing Item 76 in Schedule ‘B’ to the Act for 
exempting the rice extracted from that 
paddy from the payment of sales-tax. For 
all these reasons, I hold that paddy andi. 
rice are two different commodities in com- 
merce and no deduction can be allowed 
to a dealer under Section 5(2) (a) (vi) of 
the Punjab Act or the Haryana Act if 
paddy is not sold as paddy but rice ex- 
tracted out of it is sold to a registered 
dealer or in the course of inter-State trade 
or commerce or in the course of export 
out of the country. It is to be noted that 
the sale turnover of rice extracted from 
paddy on which purchase tax has been 
paid is not to be included in the taxable 
turnover of a dealer, whether of Punjab 
or of Haryana. 


18. The second point which has been 
argued in these petitions is that the 
delivery of rice, extracted from paddy on 
which purchase tax has been paid, to the 
Government on account of compulsory 
levy, is a sale and the Assessing autho- 
rities are in error in holding that such 
transactions are not sales. The argument 
advanced by the Assessing authorities is 
that 82 per cent of the rice is purchased 
by the Government not as a commercial 
transaction willingly entered into by the 
dealers with the Government but under a 
compulsory levy scheme according to 
which the petitioners and other dealers 
like them are obliged to sell 82 per cent 
of their production to the Government. 
In my opinion, the stand taken by the 
Assessing authorities is erroneous in law. 
It has been held by their Lordships of 
the Supreme Court in Indian Steel and 
Wire Products Ltd. v. State of Madras, 
AIR 1968 SC 478, as under:-— 


“In order to constitute a valid sale, 
there must be concurrence of the follow- 
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ing elements viz., (1) parties competent to 
contract, (2) mutual assent, (3) a thing 
the absolute or general property in which 
is transferred from the seller to the 
buyer, and (4) a price in money paid or 
promised.” 


In that case, their Lordships were con- 
sidering the provisions of the Iron and 
Steel (Control of Production and Distri- 
bution) Order, 1941. under which the Con- 
troller issued certain orders directing a 
company to deliver to certain parties the 
goods viz., the iron and steel products 
ordered by the respective parties subject 
to any general or special directions of the 
Controller. There were, however, no such 
directions issued except the fixing of the 
base price by the Controller. The com- 
pany would supply the goods in question 
at its convenience and it was open to the 
company to agree with its customers as 
to the date on which the goods were to be 
supplied. From the works order sent by 
the company to its customers, it was clear 
that all orders booked were subject to the 
company’s terms of business and general 
understanding in force at the time of 
booking the orders and despatch of goods. 
It was also open to the company to fix 
the time and mode of payment of the 
price of the goods supplied. 


On these facts, it was held that “it 
could be contended that the transactions 
were completely regulated and controlled 
by the Controller leaving no room for 
mutual assent. In view of the orders of 
the Controller tne area within which there 
could be bargaining between the prospec- 
tive buyer and intending seller of steel 
products was greatly reduced and both of 
them had to conform to the requirements 
of the order and to comply with the terms 
and conditions contained therein. They 
could negotiate only in respect of matters 
not controlled by the order or prescribed 
by the Controller.. But although the doc- 
trine of laissez faire could have only a 
limited application it would be incorrect 
to contend that because law imposed cer- 
tain restrictions on freedom to contract, 
there was no contract at all. Due to 
change in political outlook and as a result 
of economic compulsion, the freedom fo 
contract was being confined gradually to 
narrower and narrower limits. So long as 
mutual assent has not been completely 
excluded in any dealing, in law it is a 
contract. The transactions amounted to 
sales. The State could, therefore, impose 
Sales Tax under Entry 54 List H, 
Schedule VII of the Constitution.” 


In Andhra Sugar Ltd. v. State of Andhra 
Pradesh, AIR 1968 SC 599, the same Bench 
of the Supreme Court considered Andhra 
Pradesh Sugareane (Regulation of Supply 
and Purchase) Act No. 45 of 1961 and the 
rules framed thereunder and held as per 
the head-note— 


A. I. R. 


“Under Andhra Pradesh Sugarcane (Re- 
gulation of Supply. and Purchase) Act 
No. 45 of 1961 and the rules framed under 
it, the canegrower in the factory zone fs 
free to make or not to make an offer of 
sale of cane to the occupier of the factory. 
But if he makes an offer, the occupier of 
the factory is bound to accept it. The 
resulting agreement is recorded in writing 
and is signed by the parties. The consent 
of the occupier of the factory to the agree- 
ment is not caused by coercion, undue fn- 
fluence, fraud, misrepresentation or mis- 
take. His consent is free as defined in 
Section 14 of the Contract Act though he 
is obliged by law to enter into the agree- 
ment. The compulsion of law is not 
coercion as defined in Section 15 of the 
Act. In spite of the compulsion, the agree- 
ment is neither void nor vcidable. In the 
eye of law, the agreement is freely 
made. The parties are competent to con- 
tract. The agreement is made for a law- 
ful consideration and with a lawful ob- 
ject and is not void under any prcvision 
of law. The agreements ere enforceable 
by law and are contracts of sale of sugar- 
cane as defined in Section 4 of the Sale 
of Goods Act. The purchases of sugar- 
cane under the agreement can be taxed 
by he „State legislature under Entry 54, 

ist II. 


Their Lordships noticed the decision of 
their own Court in M/s. New India Sugar 
Mills Ltd., v. Commr. of Sales Tax, Bihar, 
AIR 1963 SC 1207, and distinguished it on 
facts. In my opinion, the sale of rice to 
the Government by the petitioners in 
these cases is covered by the judg- 
ments of their Lordships of the Supreme 
Court in AIR 1968 SC 478 (supra) 
and AIR 1968 SC 599 (supra) and 
not by the judgment in AIR 19€3 SC 
1207 (supra). It has nowhere been alleg- 
ed by the petitioners that they were not 
willing parties to the sales of their rice 
to the Government or that their consent 
was obtained by coercion, fraud, undue 
influence or mistake. The fact that they 
are bound to sell 82 per cert of their pro-- 
duction to the Government can only be 
termed as the compulsion of law which, 
according to their Lordships, does not 
vitiate the contract nor takes away the 
element of consent and does not make 
such a transaction void or not amounting 
to sale. I hold, therefore, that the As- 
sessing authorities committed an error of 
law in holding that the transactions with 
regard to the sale of rice to the Govern- 
ment by the petitioners wére not transac- 
tions of sale. But in order to claim deduc- 
tion under Section 5(2) (a) (vi) of the 
Punjab Act and the Haryana Act, it has 
to be shown that the buver is a registered 
dealer. It has been alleged in some of 
the petitions that the Government is a 
registered dealer. This fact is neither ad- 
mitted nor denied in the returns. V/hen- 
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ever such a question arises before an As- 
sessing authority, it will have to be deter- 
mined whether the Government which 
purchases the rice is a registered dealer 
or not. If it is a registered dealer, deduc- 
tion is allowable. If not, the deduction 
cannot be allowed. 


19. In Civil Writ No. 286 of 1969 (Puni) 

M/s. Ashoka Industries, Tohana v. State 
of Haryana the imposition of tax on gram- 
chhilka at the rate of 6 per cent by the 
Assessing Authority has been challenged 
in addition to the two points relating to 
paddy and rice which have been dealt 
with above. It is submitted that the gram- 
chhilka is covered by the Entry at No. 15 
in Schedule ‘B’ to the Haryana Act read- 
ing as “husk of all foodgrains”. Entry 
No. 54 “fodder of every type, dry or 
green” in Schedule ‘B’ also leads to the 
conclusion that gram-chhilka is exempt 
from the payment of sales-tax as gram- 
chhilka is used as dry fodder for the 
cattle. I, therefore, hold that the Assess- 
ing Authority committed an error of law 
in imposing sales-tax on the sale of gram- 
chhilka at the rate of 6 per cent when it 
is a tax-free goods. This writ petition is 
accordingly accepted in part and the 
order of the Assessing Authority imposing 
sales-tax at the rate of 6 per cent on 
gram-chhilka is quashed. The order of 
the Assessing Authority in all other res- 
pects is maintained. There is no order 
as to costs. 


20. For the reasons given above, all 
the writ petitions except Civil Writ No. 
286 of 1969 are dismissed but without any 
order as to costs as the points canvassed 
therein were not free from difficulty. 
Civil Writ No. 286 of 1969 is decided as 
stated above, 


Order accordingly. 
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Om Pati, Appellant v. Kartar Singh, 
Respondent. 

First Appeal Order No. 78-M of 1967, 
D/- 18-9-1969 against Order of Addl. Dist. 
J.. Rohtak, D/- 15-7-1967. 


Hindu Marriage Act (1955), Ss. 9 and 
10 — Wife applying for restitution of 
conjugal rights — Husband applying for 
judicial separation — Grounds given by 
wife dishelieved — Question will depend 
on onus of proof — Evidence given by 
husband unreliable — Wife is entitled to 
restitution of conjugal rights — (Evidence 
Act (1872), Sections 101-164). a 


In a case of restitution of conjugal 
rights, the petitioner has only to prove the 
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existence of a marriage and as soon as 
that marriage has been proved by posi- 
tive evidence or by the admission of the 
respondent, it would be for the latter to 
prove by positive evidence that there was 
justification for his or her withdrawing 
from the society of the petitioner. To 
say that the explanation of the petitioner 
having been disbelieved, the reason given 
by the respondent for the parties living 
separate should be accepted as correct is 
too broad a proposition to be accepted. 
The party pleading the existence of a 
certain fact has to prove it by positive 
evidence. (Para 5) 


Thus in an application for restitution 
of conjugal rights filed under Section 9 
by the wife, her case was (i) that her 
husband and his parents were dissatisfied 
over the insufficient dowry that her 
parents had given her at the time of the 
marriage and (ii) that her husband after 
leaving her at her parents’ house, had 
arranged another marriage. Soon after 
that petition the husband filed a cross 
petition under Section 10 for judicial 
separation, on the ground that his wife, 
the petitioner, had developed illicit inti- 
macy with certain other people. The 
husband denied fixing of second merriage 
and stated that he would not marry any 
other woman in the lifetime of the peti- 
tioner. Held that although that put an 
end to one of the two grounds pleaded by 
wife the evidence of both the parties on 
remaining grounds having been found to 
be unsatisfactory and unreliable, the 
question of onus of proof assumed im- 
portance. Unchastity or adultery of the 
wife having not been proved by any reli- 
able evidence, she was entitled to a decree 
for restitution of conjugal rights. 

(Para 5) 


R. N. Mittal, for Appellant; Pitam 
ae Jain with V. M. Jain, for Respon- 
ent. 


ORDER :— This order shall dispose of 
two connected appeals filed by Smt. Om 
Pati, against the judgments dated 15-7- 
1967 of Shri O. P. Sharma, Additional 
District Judge, Rohtak in two cross matri- 
monial petitions under the Hindu Marri- 
age Act, 1955, between the appellant and 
her husband, Shri Kartar Singh, respon- 
dent. Proceedings had been consolidated 
with the consent of the parties and the 
two cases had been disposed of by one 
detailed judgment of the trial Court. 


2. A marriage between the parties had 
been solemnized “according to Hindu rites 
at the house of the bride’s parents in vil- 
lage Kultana, Tehsil Jhajjar of Rohtak 
district on 15-6-1964. The bride’s dot 
had been taken to the groom’s house in 
village Daboda and the two had started 
living together as husband and wife soon 
after the marriage. It is the common 
ground that they could not live together 
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happily for very long and the parties had 
finally separated within about two years 
of the marriage. According to the peti- 
tioner, she had gone to her husband’s 
house 3 times Curing this period and had 
lived there in all for a total duration of a 
month and a half in short spells. 


It was the petitioner’s case that her 
husband and his parents were dissatisfied 
over the insufficient dowry that her 
parents had given her at the time of the 
marriage and taat Kartar Singh respon- 
dent had last left her at her parents’ 
house in village Kultana somewhere in 
the year 1966, saving that if she wanted 
to live with him, she and her parents 
should satisfy the requirements of his 
parents and that she should bring more 
money to meet their demands. 


Om Pati was the first to file a petition 
under Section 9 of the Hindu Marriage 
Act, 1955, for restitution of conjugal 
rights against her husband in May, 1967, 
alleging that the respondent’s parents had 
arranged another marriage for him and 
that the respondent had withdrawn from 
the society of the petitioner without rea- 
sonable cause with effect from August, 
1966. Within a month of the filing of 
this petition, the respondent filed a cross- 
petition under Section 10 of the Act for 
judicial separation, on the ground that 
his wife, Om Pati, petitioner, had deve- 
loped illicit intimacy with Sarvshri Ram 
Phal and Chander of village Daboda and 
had been seen kaving sexual intercourse 
with them a number of times by Kartar 
Singh himself and some other persons 
who have been named by him in his peti- 
tion under Section 10 of the Act. It had 
been denied by Kartar Singh respondent 
in his written statement filed in reply to 
his wife’s petition under Section 9 of the 
Act that he had ever proposed or intend- 
ed a marriage with any other woman. 


3. One Kamla Devi aged 16 years and 
her father Dharam Singh appeared on 
16-6-1967, in answer to the notices issued 
by the trial Court and stated that a marri- 
age had been fixed between Kamla Devi 
and Kartar Singh but as they had come 
to know for the first time that Kartar 
Singh was already married, they had 
dropped the idea of going through with 
that marriage. Kartar Singh’s. counsel 
made a statement that his client was not 
going to marry Kamla Devi and Kartar 
Singh appeared personally the next day 
and denied that any marriage between 
him and Kamla Devi had been fixed as 
alleged. He stated that He had no inten- 
tion of marrying any other woman in the 
lifetime of Om Pati or as long as this 
marriage was legally subsisting. This 
had put an end to one of the two grounds 
pleaded by Om Pati in her petition for 
restitution of conjugal rights, 

As regards the other ground that Kar- 
tar Singh respondent had withdrawn 
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A. I. R. 
from Om Patis society without r2ason~ 
able cause, jt was found that the evidence 
examined by Om Pati about the demands 
made by her husband or his parents for 
more money or dowry went beyond the 
pleadings. It-was also found that there 
was no reliable proof that Om Pati or her 
parents had made any bona fide efforts, 
by taking Panchayats or otherwise, to get 
the petitioner rehabilitated in her hus- 
band’s house. On the other hand the 
learned trial Judge held on the besis of 
oral testimony of some witnesses belong- 
ing to the respondent’s village, that Om 
Pati was leading an unchaste life in adul- 
tery with Sarvshri Ram Phal and Chander 
and that she had actually been seen 
having sexual intercourse with them a 
number of times by about half a dozen 
persons. Ram Phal is a cousin of the 
respondent and. was described as Om 
Pati’s Dewar by Munshi Ram R. W. 4. 
The relationship could have led to some 
informality between the two but I find it 
difficult to believe that they had started 
cohabiting with doors open for people en 
masse to surprise them in the act. It was 
unfortunate that oral and interested evl- 
dence has carried 
learned trial Judge for holding that a 
lady had been guilty of acts of adultery. 
If inherently weak and unnatural evi- 
dence of this type was to be relied upon 
by courts, no fair name, reputation, free- 
dom or property etc., would have any 
sanctity. The trial Court may have had 
the advantage of seeing the demeanour of 
these witnesses, all hailing from the res- 
pondent’s village, but the evidence is 30 
unnatural that I have no hesitation in dis- 
believing it. 

4. As the findings of fact of the learn- 
ed trial Judge are being disturbed by me, 
I would analyse in detail the evidence 
relied upon by him. According to this 
evidence the petitioner was seen in com- 
promising positions or having adulterous 
sexual intercourse on no less than 4 occa- 
sions. The dates and places havs not 
been given in the petition filed by Kartar 
Singh respondent or in his written state- 
ment filed in reply to the wife’s petition. 
It would be better if these four incidents 
are dealt with in their chronological 
order. Kartar Singh respondent js the 
only witness about the frst incident 
which is said to have taken place about 11 
months after the marriage. Kartar Singh 
claims to have seen his wife with his own 
eyes having sexual intercourse with 
Chander Singh in a field. His reaction to 
this incident may appear to have been 
too docile and peaceful and it cannot be 
argued that he had so got used to his 
wife’s unchaste way of living that he 
quietly withdrew leaving the two para- 
mours free to enjoy. 


The other three acts of adultery are 
said to have taken place later on. ‘The 
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second incident is said to have taken 
place in a sugarcane field. Jamuna Ram 
Lambardar, R. W. 2 and Lakhi Ram R. W. 
5 are the two witnesses about this inci- 
dent and according to the former it had 
taken place about two years before these 
two witnesses appeared in court. Here 
again Chander was said to be having 
sexual intercourse with Om Pati in a field 
and it was possible for two passers-by to 
see the very act being performed. It is 
rather hard to believe that two sane per~ 
sons would get down to this type of 
enjoyment without any attempt at secrecy 
or seclusion. 


Evidence about the third incident which 
fs said to have taken place inside a 
Baithak on the Holi Day in the Spring cf 
11966, is all the more incredible. There 
are three witnesses namely, Hari Singh, 
R. W. 1. Munshi Ram, R. W. 4 and Phullu, 
R. W. 6, who claims to have seen Ram 
Phal committing sexual intercourse with 
Om Pati behind the seclusion of the four 
walls of a room. Holi celebrations would 
generally be over by afternoon but I can 
accept the argument of the learned coun- 
sel for the respondent that this was a 
different type of madness which knew no 
time or place. I cannot, however, believe 
that two persons out to have such an 
enjoyment, would leave the doors open 
for any one to surprise them in the act. 


The fourth incident is said to have 
taken place in the same Baithak in or 
about May, 1966, and Mange R. W. 3 is 
the only witness of this incident. He is, 
however, more sparing to the paramours 
and was less of a peeping Tom. I have 
no hesitation in rejecting this unnatural 
evidence of the respondent or the argu- 
ment of his counsel that the explanation 
of the wife having been disbelieved, the 
reason given by the husband for the pa.- 
ties living separate should be accepted as 
correct. This is too broad a proposition 
to be accepted and if the learned trial 
Judge had looked at the evidence of both 
the parties with the same benevolence he 
might have found much more natural and 
reliable evidence in support of the peti- 
tioner’s version. If the proposed second 
marriage of the respondent which has 
been mentioned in the pleadings of the 
wife had fallen through and the greedy 
demands of the husband and his parents 
had not been mentioned in the wife’s peti- 
tion for restitution of conjugal rights, we 
cannot ignore her averment that her hus- 
band had withdrawn from her society 
without any reasonable cause. 


5. As the evidence of both the parties 
has been found to be unsatisfactory and 
unreliable, the question of onus of proof 
in a case of restitution of conjugal rights 
may seem to assume importance. The 
petitioner had adopted the language of 
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the statute for stating her cause of action 
for restitution of conjugal ‘rights. The 
absence of a reasonable cause is something 
negative which cannot be proved by the 
examination of any number of witnesses. 
The existence of a thing would be known 
only to a limited number of persons and 
there can be hundreds of persons who 
could come forward to state truthfully 
that the thing did not exist as far as their 
personal knowledge was concerned. The 
party pleading the existence of a certain 
fact has, therefore, to prove it by posi- 
tive evidence. In a case of restitution of 
conjugal rights, the petitioner has only to 
prove the existence of a marriage and as 
soon as that marriage has been proved 
by positive evidence or by the admission 
of the respondent, it would be for the 
latter to prove by positive evidence that 
there was justification for his or her with- 
drawing from’ the society of the peti- 
tioner. Marriage is a contract which im- 
poses certain mutual and reciprocal obli- 
gations on both the parties. It is an insti- 
tution for the carrying on of the society 
and the race and can succeed only if the 
parties live together to discharge their 
marital obligations. Once the marriage 
has been proved the party who has with- 
drawn from the society of the other 
spouse has to prove the justification for 
his failure to discharge the marital obli- 
gations. In the present case nothing 
more was required of Om Pati than her 
averment that her husband had with- 
drawn from her society without sufficient 
cause. The marriage was admitted by 
Kartar Singh respondent and it was for 
him to prove that he was justified in 
withdrawing from his wife’s society. In 
view of the unsatisfactory evidence exa- 
mined by both the parties, the matter 
would be determined by the onus of proof 
which has not been discharged by the res- 
pondent. Unchastity or adultery of the 
wife having not been proved by any re- 
liable evidence, she may appear entitled 
to a decree for restitution of conjugal 
rights. 


6. For reasons given above, I accept 
both the appeals filed by Smt. Om Pati 
with the result that her petition for resti- 
tution of conjugal rights is decreed while 
Kartar Singh respondent’s petition for 
judicial separation is dismissed. The res- 
pondent shall pay appellants costs in 
both the cases throughout. 


- 
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- Khushinder Singh and another, Appel- 
lants v. Goodyear India Ltd., and others, 
Respondents. 


Letters Patent Appeal No. 284 of 1968, 
D/- 21-5-1969 against judgment of Tek 
Chand J. reported in 1968 Lab I. C. 1599 
(Punj.). 

Industrial Disputes Act (1947), S. 15 — 
Power of Tribunal — Domestic enquiry 
— Procedure different from the one in 
Standing Orders cannot be insisted upon. 


The certified Standing Orders of a 
Company provided that a workman who 
was guilty of misconduct could be sus- 
pended and thereafter a charge-sheet 
should be served on him fixing the time 
and date of the enquiry to be conducted 
in that behalf and that such notice in 
writing of the enquiry was to be served 
on him in the presence of a witness. If 
he should refuse to receive the notice then 
he should be orally informed about the 
date, time and place of enquiry in the 
presence of at least one witness. If he 
still failed to present himself, then the 
enquiry should proceed ex parte. The 
above procedure was followed and when 
the employee did not turn up the enquiry 
was conducted and he was discharged 
from service by way of punishment. 


Held, that the Tribunal could not insist 
upon a procedure different from the one 
prescribed under the Standing Orders. 
The Tribunal could not insist that the 
delinquent ought to have been served 
with the notice, by registered post A. D. 
and that such notice should have been 
given by the Enquiry Officer and not by 
the Management. However, once an em- 
ployee appeared for the first time before 
the Enquiry Offizer, subsequent proceed- 
ings would be ertirely within the control 
of the Enquiry Officer. 1968 Lab IC 1599 
(Puni), Affirmed. (Paras 9 & 10) 


Cases Referred: Chronological Paras 


(1961) AIR 1961 SC 860 (V 48) = 
1961-1 Lab LJ 211, Lord Krishna 
Textile Mills v. Its Workmen 6 


. Anand Swaroop with R. S. Mittal, for 
Appellants; B. Kishore with SBirinder 
Singh, for Respondents. 


HARBANS SINGH, J.:— This Letters 
Patent Appeal is directed against the 
judgment of learned Single Judge accept- 
ing a writ petition filed by Goodyear India 
Limited, Ballabgarh, against the order of 
the Industrial Tribunal, Haryana, Chandi- 
garh, refusing to grant permission for ter- 
mination of services of Khushinder Singh 
under the provisions of sub-section (3) of 
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the Section 33 of the Industrial Disputes 
Act (hereinafter referred to as the Act), 


2 The facts briefly stated are: 


On 31st of March, 1967, the Goodyear 
India Limited (hereinafter referred to as 
the Company) declared four per cent 
bonus, which is the minimum required to 
be declared under the Bonus Act, 1965. 
The appellant Khushinder Singh as the 
President of the Goodyear Employees’ 
Union called a meeting on 31st of March, 
1967 at 8-30 P.M. Another meeting was 
called for the next date, that is, Ist of 
April 1967, at 10 A.M. At the latter 
meeting, it is alleged that Khushinder 
Singh appellant is alleged to have exhort- 
ed the workmen to slow down their nor- 
mal production. It is further alleged 
that with effect from April 2, 1967, that 
is, the day following the meeting, the 
production fell from 335 per shift in Feb- 
ruary, 1967, and 328.5 per shift in March, 
1967, to a bare 242.6 per shift. Accord- 
ing to the Company, this wilful slow- 
down was calculated to paralyse the nor- 
mal efficiency and smooth functioning of 
the plant and as such constituted the of- 
fence of wilful misconduct within clause 
(xvi) (3) of the Certified Standing Orders. 


The Management issued a charge-sheet 
to Khushinder Singh for exhorting the 
workmen to slow down the production. 
This charge-sheet is dated 6th of April, 
1967. He was asked to give his explana- 
tion within 48 hours and in the mean- 
while he was suspended from service. 
The reply was sent nearly 72 hours there- 
after, that is, on 9th of April, 1967. After 
taking into consideration the reply sub- 
mitted, the Management decided to hold 
a regular enquiry and a communication 


, in this respect was addressed to the appel- 


lant informing him that Mr. K. P. Aggar- 
wal has been appointed as the Encuiry 
Officer and that the enquiry will be held 
on 12th of April, 1967, at 2 pm. in the 
office of the Manager, Labour Department 
and that he would be given full oppor- 
tunity to defend himself and to produce 
his witnesses and cross-examine the wit- 
nesses of the Company. He was further 
warned that if he failed to attend the 
proceedings, the same shall be proceeded 
ex parte. This communication was sent 
through a special messenger Mr. Kohli, a 
typist working in the Company, in a staff 
car. Mr. Kohli went to his house, but 
did not find him there. On getting infor- 
mation that Mr. Khushinder Singh was 
at the gate of the factory, Mr. Kohli came 
there and asked Subedar Ram Sarup to 
call Khushinder Singh inside and when 
he came inside the gate, Mr. Kohli coffer- 
ed him the letter of enquiry and also 
orally informed him that the enquiry has 
been fixed for 12th of April, 1967, at 2 
P.M. He, however, refused to take the 
letter and walked out, 


1971 


A note to this effect under the signa- 
ture of Mr. Kohli and attested by Sube- 
dar Ram Sarup was put on the communi- 
cation. The following day, that is, 11th 
of April, 1967, in connection with an in- 
dustrial dispute pending before the In- 
dustrial Tribunal, Labour Manager Mr. 
K. P. Aggarwal, Personnel Manager Mr. 
Hollinger and one Mr. V. K. Narang had 
to go to the Canal Rest House. Khushin- 
der Singh was present there as the Presi- 
dent of the Union. Mr. Hollinger, Per- 
sonnel Manager, personally informed him 
in the presence of other. persons that he 
had refused to accept the notice for the 
enquiry and that the enquiry will be held 
on 12th of April, 1967, at 2 P.M. by Mr. 
K. P. Aggarwal, Labour Manager, Mr. 
Hollinger, Personnel Manager, addressed 
a letter to the Enquiry Officer the same 
day confirming the fact that Khushinder 
Singh had refused to accept service and 
that he was orally informed earlier on 
that day about the date, time and place 
of the enquiry and the name of the En- 
quiry Officer. The Enquiry Officer pro- 
ceeded with the enquiry ex parte because 
the appellant Khushinder Singh had 
failed to appear. 


3. Mr. P. S. Chhabra, Foreman of the 
Company, appeared on behalf of the 
Management, and made a statement giv- 
ing details of the fall in the production 
with effect from 2nd of April, 1967. Mr. 
Kohli made a statement regarding the 
attempted service of the summons and 
the refusal by Khushinder Singh. Ram 
Sarup was examined for the same pur- 
pose. Mr. Hollinger appeared as manage- 
ment witness No. 5 and inter alia stated 
that at 10 A.M. on lith of April, 1967, at 
the Canal Rest House, he had reminded 
Khushinder Singh in the presence of Mr. 
Brijbans Kishore, Advocate, and Mr. V. K. 
Narang of his refusal to accept the en- 
quiry notice and that he was verbally 
notified that the enquiry was scheduled 
to be held on 12th of April, 1967, at 2 P.M. 
The remaining witnesses were with re- 
gard to the exhortation that was made 
by Khushinder Singh at the meeting for 
slowing down the production. The En- 
quiry Officer submitted a report holding 
that charges had been established and he 
recommended that Khushinder Singh be 
discharged. 


4, As Khushinder Singh was a pro- 
tected workman, being the President of 
the Union and an industrial dispute was 
also pending before the Industrial Tribu- 
nal, the Management moved an applica- 
tion under sub-section (3) of Section 33 
of the Act to the Industrial Tribunal 
seeking its express permission for dis- 
charging him. The Tribunal refused to 
grant the permission as prayed and 
against that order, the Management filed 
Civil Writ No. 2260 of 1967 (reported in 
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1968 Lab IC 1599 (Punj)), which was 
granted by the learned Single Judge, who 
quashed the order of the Industrial Tri- 
bunal refusing permission under sub- 
section (3) of Section 33 of the Act and 
remanded the case to the Industrial Tri- 
bunal for redetermining the question in 
accordance with law and the observations 
made in the judgment. Being  dissatis~ 
fied, Khushinder Singh has filed this 
Letters Patent Appeal. 


5. Sub-section (3) of Section 33 of the 
Act- provided inter alia that when any 
proceedings are pending before an Indus- 
trial Tribunal, no employer shall take 
action against any protected workman by 
discharging or punishing whether by dis- 
missal or otherwise such protected work- . 
man except with the express permission 
in writing of the authority before which 
the proceeding is pending. Inter alia, 
the protected workman includes the Pre- 
sident of the registered trade union, 
which office was occupied by Khushinder 
Singh. Before the Industrial Tribunal, 
the position taken by the Management 
was that Khushinder Singh was charged 
under sub-clause (3) of clause 16 of the 
Certified Standing Orders for instigating 
a slow down in the plant and that since 
the charge was grave, he was suspended 
from duty pending disposal of the matter; 
that he was duly informed about the 
holding of the enquiry in accordance 
with the Standing Orders; that he deli- 
berately absented himself; and that a 
domestic enquiry was held and he was 
found guilty of the charge. 


On the other hand, Khushinder Singh 
took the position that in fact no enquiry 
was held against him and that in any 
case he was never given a notice. In the 
Writ Petition, it was stated by the 
Management on oath that the Industrial 
Tribunal asked the Management to con- 
fine the evidence to be produced before 
it only to the question of service of notice 
and not to lead any evidence with regard 
to the merits of the case. The Industrial 
Tribunal, after discussing the evidence 
led and after going through the proceed- 
ings before the Enquiry Officer, observed 
as follows:-— 


“Evidence of Mr. Kohli and that of Mr. 
Ram Sarup, Security Guard, has not im- 
pressed me at all and I feel it difficult to 
rely on the said evidence. It is admitted 
by both of them that there were some 
other workmen standing with Khushin- 
der Singh at the gate and that workers 
of the second shift were actually entering 
the gate at that time. It is not explained 
why no one of those workmen has been 
produced to corroborate the statements of 
Mr. Kohli and Mr. Ram Sarup. More- 
over, I fail to understand why a typist 
was entrusted with the job of serving a 
notice of enquiry and why the manage- 
ment acted in that curious way that the 
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notice of enquiry which was signed at 
2 P.M. should be sent to Khushinder 
Singh through a typist who should imme- 
diately take a cer to his house for this 
purpose. Khushinder Singh denies that 
Mr. Kohli preserted him any such letter 
and that he refused to accept it. This is 
not an afterthought of Khushinder Singh 
because it is admitted by Mr. Hollinger 
that when he mentioned to Mr. Khushin- 
der Singh on the lith April. that he had 
refused to accept the notice the previous 
day from Mr. Kohli, he at once denied 
this fact.” 


The Tribunal then went on to say that 
Mr. K. P. Aggarwal was appointed as 
the Enquiry Officer and: 


“Obviously it was the duty of the 
Enquiry Officer to comply with the rules 
of natural justice and it was incumbent 
on him to see that the delinquent against 
whom he was to hold the- enquiry had a 
proper notice of the proposed enquiry. 
In my opinion once an enquiry has been 
ordered by the management, the manage~ 
ment has no more control over the en- 
quiry proceedings. Neither is it the duty 
of the management to fix the date and 
time of the enquiry nor is this the func- 
tion of the management to issue notices to 
the delinquent as to when the enquiry 
would be held against him. AS soon as 
the enquiry is ordered the Enquiry Officer 
assumes the functions of a Judge and it is 
for him to fix a date and time for the 
enquiry and to inform both the parties 
about the Same....csccs.. . It.is rather curi- 
ous that the management in this case 
allege to have retained the control of the 
enquiry with themselves and the Person- 
nel Manager is <lleged to have informed 
the delinquent that if he did not appear 
at the enquiry, ex parte proceedings 
would be taken against him ...... ENIRE 
The Enquiry Officer has the discretion to 
take such proceedings outright or to give 
him another opportunity and issue ano- 
ther notice to the delinquent. The 
management cannot dictate to him as to 
how he would exercise his discretion in 
such a matter. Even if I had held that 
Mr. Khushinder Singh had refused to 
accept the notice of the management and 
that he had also been orally informed by 
Mr. Hollinger about the date and time of 
the enquiry I would not be inclined to 
hold that a proper notice of enquiry was 
served on Khushinder Singh. Khushin- 
der Singh must have no doubt expected 
that he would receive a notice of enquiry 
from the Enquiry Officer and if he did not 
appear before the Enquiry Officer on the 
12th April, 1967, at 2 P.M. the Enquiry 
Officer was not justified in taking ex 
parte proceedings against him. It would 
have been just and proper for the Enquiry 
Officer to issue a notice to Mr. Khushin- 
der Singh by post and preferably by 


A. I. R. 
registered post A.D. ciccccsssssscceseeeee HO 
should not have relied on the so-called 


verbal information conveyed to Khushin-~ 
der Singh about the date and time of the 
enquiry nor should he have relied upon 
Mr. Kohli’s word of mouth that Mr. 
Khushinder Singh had refused to accept 
the notice, The enquiry was in my 
opinion held rather in indecent haste and 
rules of natural justice were flouted in 
the matter of the said enquiry. Under 
the circumstances, I hold that the enquiry 
is altogether vitiated.” 


The Tribunal consequently refused the 
permission prayed for. 


6. The contention of the learned coun- 
sel for Khushinder Singh -before the 
learned Single Judge as well as before us 
was that inasmuch as the Tribunal has 
come to a finding that in fact no notice 
of enquiry was given and that the action 
of the Management was hasty, these find- 
ings being findings of fact could not be 
interfered with by this Court. He fur- 
ther contended before us that reliance 
was placed by the learned Single Judge 
on a number of decided cases which were 
under sub-section (2) of Section 33 of the 
Act and not under sub-section (3) of Sec- 
tion 33 of the Act. He referred to Lord 
Krishna Textile Mils v. Its Workmen, 
(1961) 1 Lab LJ 211 = (AIR 1961 SC 360}, 
wherein a distinction was drawn between 
the provisions of sub-section (1) of Sec- 
tion 33 of the Act under which an ex- 
press permission of the appropriate autho- 
rity is necessary for taking action against 
an employee in respect of misconduct 
arising out of the dispute actually pənd- 
ing before the Court and sub-section (2) 
of Section 33 of the Act wherein only an 
approval of the authority is required in 
respect of action taken against a work- 
man for misconduct relating to the dis- 
pute which is pending. He urged that 
both under sub-section (1) and sub-sec- 
tion (2) of Section 33 of the Act, express 
permission is required and consequently 
the powers of the Tribunal under sub- 
section (3) of Section 33 of the Act are 
as wide as under sub-section (1) of Sec- 
tion 33 of the Act. 


7. On the other hand, it was urged on 
behalf of the Management that the learg- 
ed Industrial Tribunal was, in the first 
instance, required to see whether the 
requirements of the Standing Orders had 
been complied with or not, that in the 
whole of its order, there is no mention 
made of the Standing Orders, and that 
the Industrial Tribunal had exceeded its 
jurisdiction in imposing other safeguards 
and drawing adverse inferences against 
the Management for not complying with 
the rules of procedure which were not 
provided for in the Standing Orders. 
From the extract from the order of the 
Industrial Tribunal reproduced above, it 
appears that the matters which weighed 
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with the Tribunal in coming to the con- 
clusion that the enquiry was vitiated 
were:— 

(1) A typist should not have been en- 
trusted with the job of serving a notice 
of enquiry and that he should not have 
been sent in a car to do so. 

(2) No workman was produced to cor~ 
roborate the statement of Mr. Kohli and 
Subedar Ram Sarup that Khushinder 
Singh was present at the gate and that 
ee notice was offered to be served on 


(3) That the notice should have been 
sent by a registered post. 

(4) That the Enquiry Officer and not 
the management should have given inti- 
mation about the date and the time of 
the enquiry and that an intimation given 
by the management calling upon the 
worker to appear before the Enquiry 
Officer at the time and place intimated 
was not proper and the workman need 
not have presented himself before the 
Enquiry Officer, and 

(5) That the whole thing was done in 
an indecent haste. 


8. The learned Single J udge came to 
the conclusion that in taking into consi- 
deration rules of procedure which were 
foreign to and beyond those prescribed in 
the Standing Orders and also in taking 


into consideration extraneous matters, 
the ‘Tribunal exceeded its juris- 


diction and consequently quashed the 
order of the Tribunal and directed that 
the matter may be reconsidered in the 
light of the observations made by him. 


9. It is a common case between the 
parties that there are Certifed Standing 
Orders of this Company which govern, 
inter alia, the procedure that is to be 
followed in case of domestic enquiries. It 
was urged on behalf of the Management 
that the Tribunal did not make even a 
reference to the aforesaid Standing Orders 
and their requirements. It failed to 
notice that the procedure actually follow~ 
ed by the Management was strictly in 
accordance with that laid down in the 
Standing Orders and that if the proce- 
dure so prescribed is followed by the 
Management in the course of the domestic 
enquiry, the Tribunal was not authorised 
to say that some other procedure should 
have been followed. 


Order No. XVII of the Standing Orders 
relates to the punishment for misconduct. 
Sub-clause l(c) runs as follows:-— 

Any employee guilty of misconduct 
shall be— 


(c) suspended by an order in writing 
signed by the Manager for a period not 
extending seven days, demoted, reverted 
or dismissed without notice. No order in 
this respect shall be made save after 
holding an enquiry against the workman 
concerned: in respect of the alleged mis- 
conduct in the following manner:— 


A workman against whom an enquiry is 
to be held, shall be given a charge-sheet 
clearly setting forth the circumstances 
appearing against him and requiring a 
satisfactory explanation. He shall be 
given an opportunity to answer the charge 
and permitted to defend himself and/or 
be represented by another employee. 
Except for reasons to be recorded in 
writing by the person holding the enquiry 
the employee shall be permitted ta pro- 
duce witnesses in his defence 
The employee shall present himself be~ 
fore the Management to explain the cir- 
cumstances alleged against him. If any 
employee refuses to accept a charge-sheet 
he shall be deemed to have been informed 
in writing as laid down in the Standing 
Orders, provided he has been asked to 
accept the charge-sheet in the presence 
of at least one witness. He shall, how- 
ever, be informed verbally in the pre- 
sence of a witness the time and date af 
which the enquiry into his alleged mis- 
conduct is to be held. If he still refuses 
or fails to present himself enquiry shall 
be concluded ex parte and the punish- 
ment awarded shall take account of mis- 
conduct committed under the Standing 
Orders.” 


From the above, it is clear that a work- 
man who is guilty of misconduct can be 
suspended and thereafter the workman 
“shall be given a charge-sheet’”’. Obvi- 
ously, both these things have to be done 
by the Management. 


After the charge-sheet has been deli- 
vered and explanation given, he is to be 
given an opportunity to defend himself 
and the Enquiry Officer is required to 
permit him to produce witnesses. This 
would clearly go to show that the charge- 
sheet etc., and the time for appearing 
before the Enquiry Officer have to be 
piven by the Management. Furthermore, 
this order also provides how the charge- 
sheet is to be served. The charge-sheet 
has to be in writing and if the employee 
refuses to accept the charge-sheet, it is 
deemed to have been served if he is asked 
to accept the charge-sheet in the presence 
of at least one witness. Another safe- 
guard that is provided is that if the em- 
ployee refuses to accept the charge-sheet, 
he should be informed orally in the pre- 
sence of one witness about the time and 
date at which the enquiry into his alleged 
misconduct is to be held. This order 
specifically provides that if he still fails 
to present himself, the enquiry shall he 
concluded ex parte. There is conse- 
quently no scope for incorporating into 
these Standing Orders the requirement 
for the notice to be sent per registered 
post as stated by the Industrial Tribunal, 
nor is it provided that some workman 
himself necessarily be produced to corro- 
borate the statement of Mr. Kohli and 
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Subedar Ram Sarup because the only re- 
quirement is that the charge-sheet should 
be presented for being accepted in the 
presence of ore witness. The learned 
Tribunal also failed to notice that there 
was a dispute between the Management 
on the one side and the President of their 
Association on the other and it has shut 
its eyes to the reality that no workman 
would come forward to depose against 
Khushinder Singh. In any case, the 
only requirement of the Standing Orders 
being that it should be done before one 
witness, there is no justification in impos- 
ing a further rider. Incidentally. it does 
not Jay-down as to the person who should 
deliver the charge-sheet to the emplovee 
and the mere fact that typist has been 
- employed to deliver the charge-sheet 
rather than the Chaprasi or other class IV 
servant is hardly any ground for holding 
that the charge-sheet cannot be deemed 
to have been properly delivered. 


10. This very order requires that an 
employee can be suspended for a period 
not exceeding seven days. It is highly 
desirable, both in the interest of the em- 
ployer as well as the employee, that the 
charge of misconduct should be enquired 
into without any loss of time and one 
cannot understand how the proceedings 
can be dubbed as mala fide or being taken 
under undue haste if two days notice is 
given to the employee to appear before 
the Enquiry Officer for answering a sim- 
ple charge that on Ist of April, 1967, he 
had exhorted the workmen to slow down 
the production. In any case, there was 
no justification for the employee not to 
appear before the Enquiry Officer. If he 
felt that he required more time for pre- 
paring his deferce, he could have made a 
prayer in that respect before the Enquiry 
Officer. The whole approach of the 
learned Tribunal, therefore, was vitiated 
by its failure to take into consideration 
the provisions cf the relevant Standing 
Order and there was no justification for 
the Tribunal to say that the workman was 
jentitled not to eppear before the Enquiry 
Officer till he was informed by the En- 
‘quiry Officer himself. There is specific 
‘provision regarding this and the trend of 
Order 17(1) (c) read as a whole does leave 
the impression that the charge-sheet and 
ithe information about the appointment of 
ithe Enquiry Officer and the start of the 
enquiry has to >e given by the Manage- 
ment. However. once an employee ap- 
pears for the first-time before the Enquiry 
Officer, subsequent proceedings would be 
entirely within the control of the Enquiry 
Officer. 

il. In view cf the above, therefore, I 
have no doubt in my mind that the learn- 
ed Single Judge was justified in quashing 
the order of the Tribunal. 


12. Another point urged by the learn- 
ed counsel for the appellant was that if 
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the order of the Tribunal ïs found to be 
defective, the matter has to go back to 
the Tribunal and it is the Tribunal which 
has to come to the conclusion whether, 
taking all the things into consideration, 
it is a fit case for granting the permission, 
A number of rulings were cited as to the 
scope of the jurisdiction of the Tribunal. 
It is, however, not necessary to go into 
this question at this stage. It was not 
disputed on behalf of the Management 
that the case has to go back, as directed 
by the learned Single Judge, to the In- 
dustrial Tribunal and it would be for the 
Industrial Tribunal to decide that appli- 
cation in the light of the law and the ob- 
servations made above. 

13. For the reasons given above, I find 
no force in this appeal and dismiss tke 
same with costs. 

SANDHAWALIA, J.—14. I agree. 

Appeal dismissed, 
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Nazar (Nazir) Singh, Appellant v. 
Munshi Singh, Respondent. 

Execution Second Appeal No. 518 of 
1968, D/- 1-12-1969 against Order of Addl, 
Dist. J., Ferozepur, D/- 8-11-1967. 

(A) Civil P. C. (1998), O. 20, R. 14 — 
Decree in pre-emption suit — Tender of 
money in Court within time — Tender in 
wrong Court due to bona fide error does 
not nullify decree. 


The essence of R. 14(1) is that the pre- 
emptor is entitled to reap the fruits of 
the decree obtained by him if he substan- 
tially complies with the terms of the pre- 
emption decree imposed therein, under 
R. 14. If the pre-emption money is not 
paid in full, even though it is short by 
an insignificant amount, or if the pre- 
emption money is not paid within the 
time allowed by the decree, the pre- 
emptor must fail. The mere fact that 
the amount under pre-emption decree 
has been paid directly to the vendees or 
due to some bona fide error it has been 
deposited in a wrong Court in the same 
station or in the appellate Court cannot 
by itself nullify the decree. Whether in- 
advertent non-compliance with some 
other minor direction contained in the 
decree would or would not disentitle the 
pre-emptor to obtain possession of the 
property would depend on the facts and 
circumstances of each case. (Case law 
discussed}. (Para 12) 


(B) Civil P. C. (1908), O. 20, R. 14 {1)— 
Expression “Court” in R. 14 (1) — Mean- 
ing — Appellate Court raising pre-2mp= 
tion amount or prescribing pre-emption 
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amount — Pre-emptor can deposit amount 
in appellate Court in absence of contrary 
direction. 

The “Court” referred to in O. 20, 
R. 14 (1) is prima facie intended to refer 
to the Court which passed the decree in 
pursuance of which it has become neces- 
sary to make the requisite deposit. When 
an additional amount is directed to be 
deposited by an appellate Court by way 
of pre-emption money, or when In an 
appeal against the dismissal of a pre-emp- 
tion suit an order is made for depositing 
the pre-emption money for the first time 
by the appellate Court, the Court which 
passes the decree for such deposit is the 
appellate Court, and in the absence of a 
definite direction to the contrary in the 
appellate decree, the deposit made in the 
appellate Court would comply with the 
requirements of O. 20, Ñ. 14(1). 

(Para 6) 
Cases Referred: Chronological Faras 
(1968) AIR 1968 Puni 137 (V 55) = 

69 Pun LR 325, Surjan Singh V. 

Harcharan Singh 
(1968) 70 Pun LR 81 = 1968 Cur 

LJ 6, Des Raj v. Des Raj 
(1966) AIR 1966 SC 1631 (V 53) = 

1964-2 SCR 145, Jang Singh v. 

Brij Lal 15 
(1963) AIR 1963 Punj 133 (V 50) = 

ILR (1962) 1 Punj 512, Bholu 

Ram v. Kanhya 8, 12 
(1961) AIR 1961 SC 832 (V 48) = 

1961-2 SCR 918, Jagat Dhish 

Bhargawa v. Jawaharlal Bhargawa 15 
(1958) ATR 1958 Raj 311 (V 45) = 

ILR (1958) 8 Raj 666, Surajmal 

v. Bheroolal 12 
(1957) 59 Pun LR 204 = ILR (1957) 

Punj 1286, Kali Charen v. 

Ravi Datt 11 
(1923) AIR 1923 All 250 (V 10) = 

71 Ind Cas 1034, Ajudhia Prasad 

v. Gobind Prasad 
(1921) AIR 1921 All 159 (V 8) = 

19 All LJ 493, Sukhpal Singh v. 

Abdul Rahman 11 
(1916) AIR 1916 Lah 249 (V 3) = 

1916 Pun Re 73, Abdul Fateh v. 

Fatteh Ali l 8 
(1913) 18 Ind Cas 600 = 1913 Fun 

LR 141, Kanhayalal v. Mohd. 

Shafi Khan 3, 9 
(1910) 1910 Pun Re 56 = 1910 Pun 

LR 138, Bhagwan v. Goru 
(1897) ILR 19 All 256 = 1897 All 

WN 31, Abdus Salam v. Wilayat 

Ali Khan 13 
(1888) ILR 10 All 400 = 1888 All 

WN 74. Balmukand v. Pancham 

Balraj Bahl, for Appellants; K. L. Sach- 
deva, for Respondents. 

JUDGMENT :— Two questions call for 
decision in this Execution Second Appeal, 
namely:— 

(i) Whether strictly literal compliance 

with the order of the Court passed 
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under Order 20, Rule 14 of the 
Code of Civil Procedure is neces- 
sary to entitle a decree-holder to 
reap the benefits of a pre-emption 
decree passed in his favour or whe- 
ther substantial compliance with 
the requirements of such an order 
is enough; and 
(iii Whether on the facts found by the 
lower appellate Court in this case, 
the decree-holder-~appellant can or 
cannot be held to have substantial- 
ly complied with the order of the 
first appellate Court, dated October 
29, 1965, requiring him to deposit 
the additional sum of Rs. 1,050/-. 


2. The brief facts of the case are that 
on September 30, 1964, a pre-emption 
decree was passed in favour of the appel- 
lant by the trial Court conditional on the 
appellant depositing in that Court Rupees 
2,950/- on or before December 30, 1964, 
that the requisite deposit was made with- 
in time, that in defendant’s appeal against 
the decree of the trial Court, the pre- 
emption money to be deposited by the 
decree-holder was raised by the order of 
the first appellate Court, dated October 
29, 1965, by an additional sum of Rupees 
1,050/- which was required to be deposit- 
ed in the trial Court on or before January 
15, 1966, failing which the suit of the ap- 
pellant was to stand dismissed, that the 
decree-holder made an application for 
depositing the requisite additional sum of 
Rs. 1,050/- to the appellate Court and 
deposited the full required amount in that 
Court within the time allowed under the 
appellate decree, but did not deposit the 
same in the trial Court, that on an ap- 
plication of the vendee-defendant-judg- 
ment-debtor to withdraw the additional 
amount, the trial Court held on June 24, 
1967, that the suit for pre-emption stood 
dismissed as the additional amount had 
not been deposited in the trial Court, and 
the same finding has been affirmed in the 
decree-holder’s first appeal by the Court 
of Shri Shanti Swarupa, Additional Dis- 
trict Judge, Ferozepore, on November §8, 
1967. 


3. The executing Court wrote a detail- 
ed order wherein the operative portion of 
the pre-emption decree passed by the first 
appellate Court was quoted verbatim. It 
Te to be necessary to quote the same 

ere:— 


(1) “That Nazar Singh is now to fur- 
ther deposit Rs. 1,050/- for pay- 
ment to Munshi Singh in the Court 
of the Subordinate Judge II Class, 
Ferozepore (i.e., the trial Court) on 
or before January 15, 1966; 


(2) That if he (Nazar Singh) fails to 
deposit the said amount of Rupees 
1,050/- in the said Court on or be- 
fore the said date as directed under 
(1) above, or that he had failed to 
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deposit Rs. 2,950/- in the Court on 
or before December 30, 1964, as al- 
ready directed by the decree of the 
trial Court, the suit shall stand dis- 
missed,” 


The executing Court had relied ona 
Single Bench judgment of Chevis, J. in 
Kanhaya Lal v. Mohd. Shafi Khan, (1913) 
13 Ind Cas 600 (Lah) and on the judg- 
ment of the Allahabad High Court in 
Ajudhia Prasad v. Gobind Prasad, (1923) 
71 Ind Cas 1034 (corresponding to AIR 
1923 All 250) in support of its decision, 
and had further held that in view of the 
fact that the law of pre-emption is a 
piratical law as held in Surjan Singh v. 
Harcharan Singh, 69 Pun LR 325 = (AIR 
1968 Punj 137) an interpretation which 
restricts the operation of the law of pre- 
emption should be preferred in a case 
where two interpretations are possible. 
Inasmuch as the decree-holder had neither 
deposited the decretal amount in the trial 
Court as directed in the appellate decree, 
nor informed the trial Court or the judg- 
ment-debtor about the deposit having been 
made in the frst appellate Court, the 
decree-holder had, according to the deci- 
sion of the executing Court, failed to 
comply with the specific requirements of 
the decree, and so his suit stood dismissed 
in terms of the appellate decrees. 


4. The decree-holder’s execution first 
appeal against the abovesaid order of the 
trial Court has been dismissed by an ex- 
tremely sketchy order of the learned Addi- 
tional District Judge, Ferozepore. In ul- 
timate analysis the first appellate Court 
has merely held that the appellant having 
failed to deposit the amount in question in 
accordance with the decree of the appel- 
late Court, the suit had been rightly treat- 
ed as dismissed by the trial Court. 


5. Mr. Balraj Bahl, the learned coun- 
sel for the decree-holder-appellant has 
vehemently submitted:— 


(i) that his cliant has substantially com- 
plied with the appellate pre-emp- 
tion decree, that he has deposited 
the entire amount in question with~ 
in the time allowed by the decree, 
that the amount has been deposited 
in the very Court which directed 
the deposit, that the appellate Court 
and the executing Court are at a 
stone’s throw from each other “in 
the same town; 

Gi) that if the appellate Court had on 
the application of the decree-holder 
directed that the deposit could not 
be made there, but was to be made 
fin the trial Court, the appellant 
would have complied with the 
direction to that effect, and that the 
appellant should not now be pen- 
alised for what was at least partial- 
ly a mistake of the office of the Ad- 
ditional District Judge in allowing 
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and accepting the deposit of the 
enhanced pre-emption money. 

6. Sub-rule (1) of R. 14 of O. 20 of 
the Code of Civil Procedure provides, inter 
alia, that where the purchase-money has 
not already been paid into the Court be- 
fore the passing of a pre-emption decree, 
the Court shall specify in the decree a 
day on or before which the purchase~ 
money shall be paid into Court and 
that if the purchase money and the 
costs, if any, awarded under the decree 
are not so paid, the suit shall be 
dismissed with costs. The contention 
of Mr. K. L. Sachdeva, the learn- 
ed counsel for the respondent, was that 
even if no specific direction had been given 
in the appellate decree about the Court in 
which the balance of the pre-emption 


‘money had to be deposited, the decree- 


holder could enjoy the fruits of the decree 
only if he had made the requisite deposit 
in the trial Court, and his suit would have 
been liable to be dismissed if he had made 
the deposit in the appellate Court. He 
seeks to derive strength for this proposi- 
tion from the language of the opening part 
of sub-rule (1) of Rule 14 wherein it is 
stated that “the purchase-money has not 
been paid into Court” and from the lan- 
guage employed in Cl. (b) of sub-rule (1) 
of Rule 14 which requires that if the pur- 
chase-money and the costs (if any) “are 
not so paid ” the suit shall be dismissed 
with costs. 


Counsel submits that “Court” in R. 14(1) 
means the trial Court, and “not so paid” 
implies that it is the non-payment of the 
amount in the trial Court that results in 
the dismissal of the suit. It is really not 
necessary to decide this point as the ap- 
pellate Court had given a specific direc- 
tion in its decree in the present case. I 
may, however, state that as at present ad- 
vised, I am unable to agree with the con- 
tention of Mr. K. L. Sachdeva. The 
“Court” referred to in Order 20, Rule 14(1) 
is prima facie intended to refer to the 
Court which passed the decree in pur- 
suance of which it has become necessary 
to make the requisite deposit. When an 
additional amount is directed to be depo- 
sited by an appellate Court by way of 
pre-emption money, or when in an epveal 
against the dismissal of a pre-emption suit 
an order is made for depositing the pre- 
emption money for the first time by the 
appellate Court, the Court which passes 
the decree for such deposit is the appel- 
late Court, and in the absence of a 
definite direction to the contrary in the 
appellate decree, the deposit made in the 
appellate Court would, in my opinion, 
comply with the requirements of O. 20, 
R. 14(1). 

7. Before deciding the direct questions 
which arise in this case, it appears to be 
appropriate to notice certain previous deci- 
sions to most of which reference has been 
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made by the learned counsel for the par- 
ties at the Bar. In Balmukand v. 
Pancham, (1888) ILR 10 All 400, the 
decree-holder withdrew the amount of 
costs awarded to him against the judg- 
ment-debtor out of the pre-emption money 
deposited by him in Court within time. 
In an appeal against the decree of the 
trial Court, the pre-emption money was 
raised and the order for payment of costs 
was reversed. Within the time allowed 
by the appellate Court, the pre-emptor 
paid the net balance of the amount which 
was necessary to make up the total amount 
payable under the appellate decree. The 
contention of the vendee to the effect that 
the pre-emptor had failed to pay the full 
enhanced pre-emption money within the 
prescribed period was repelled and it was 
held that the requirements of the appel- 
late decree had been satisfied. The facts 
of the case of Bhagwana v. Goru, 56 Pun 
Re 1910, were almost similar to those of 
Balmukand’s case (supra). ‘The Division 
Bench of the Chief Court of Lahore 
followed the judgment of the Allahabad 
High Court in Balmukand’s case, (1888) 
ILR 10 All 400 and held that the payment 
of the difference between the amount 
deposited under the decree of the lower 
Court and the amount due under the ap- 
pellate decree within the time allowed 
without paying the costs which had al- 
ready been realised by the decree-holder 
was a sufficient compliance with the de- 
cree of the appellate Court and the vendee 
could separately recover his costs. 


8. The solitary reason why Johnstone, 
C. J.. held payment of the pre-emption 
money to the decree-holders outside Court 
as being not sufficient to comply with the 
pre-emption decree in spite of the factum 
of the payment having been made within 
time having been admitted in Abul Fatteh 
v, Fatteh Ali, AIR 1916 Lah 249, was that 
the payment to the judgment-debtors had 
not been certified to the Court by the 
fixed date. The observations of Johnstone, 
C. J.. in Abul Fatteh’s case, AIR 1916 Lah 
249 are no longer good law in view of the 
subsequent judgment of Harbans Singh, 
J., in Bholu Ram v. Kanhya, AIR 1963 
Puni 133. In Bholu Ram’s case, AIR 1963 
Puni 133 it has been held that if payment 
of pre-emption money is made out of 
Court, and such payment has been proved 
to have been made before the stipulated 
date, it should be treated as sufficient com- 
pliance with the pre-emption decree in 
which the direction given under O. 20, 
R. 14(1) is to make the deposit in the 
Court. It was further held in that case 
that sub-rule (3) of R. 2 of O. 21 having 
been repealed in Punjab, the non-certi- 
fication of the payment to the Court makes 
no difference. 


9. The first case on which the trial 
Court placed reliance for deciding against 
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the pre-emptor is the judgment of Chevis, 
J. in (1913) 18 Ind Cas 600. The question 
involved in that case was entirely different 
from the one which arises in the present 
litigation. The amount actually deposited 
by the decree-holder in that case was 
fuund to be one anna less than the amount 
required to be paid under the pre-emption 
decree. The plaintiff-decree-holder had 
aamittedly not complied in full with the 
requirements of O. 20, R. 14. In terms 
of the decree the suit had to be regarded 
to have been dismissed. The Divisional 
Judge had invoked Section 151 of the Code 
of Civil Procedure in favour of the plain- 
tiff The High Court held that Sec. 151 
did not authorise the Court in execution 
proceedings to alter the terms of the 
decree under execution. In the present 
Case there is no such dispute. Tre full 
amount has admittedly been deposited by 
the decree-holder within time. The judg~ 
ment of the Punjab Chief Court in 
Kanhaya Lal’s case, (1913) 18 Ind. Cas. 
600 is, therefore, not relevant for deciding 
the instant dispute, 


10. Nor does the judgment of the Divi- 

sion Bench of the Allahabad High Court 
in AIR 1923 All 250 (corresponding to 71 
Ind. Cas 1034) help in the decision of the 
issue before me. The compromise pre- 
emption decree in that case directed that 
the money had to be paid or tendered to 
the vendee, and it was only on the refusal 
of the vendee to accept it that it was to 
be deposited in Court within thirty davs, 
¢ was found on facts that the decree~ 
holder had never tendered the money to 
the vendee out of Court, but that he 
deposited it straightway in Court within 
tne period of thirty days. The trial Court, 
the first appellate Court, as well as the 
High Court held that the deposit in the 
Court, in the abovesaid circumstances, was 
not a sufficient compliance with the terms 
of the decree. The High Court further 
found that the vendee made an. applica- 
tion to the Court that the decree-holder 
was present with the money and should 
be required to pay it: that the Court Of- 
ficer called for the decree-holder, but he 
was not to be found and on the same day 
the decree-holder, instead of paying the 
money to the vendee, deposited it in 
Court. That appears to be a case in which 
the pre-emptor showed deliberate dis- 
regard to the terms of the decree. No 
right to reap the fruits of the decree by 
depositing the money in Court could 
accrue to the pre-emptor in that case 
without the amount being first tendered 
to the vendee. No such thing has happen-~ 
ed in this case. 


11. The next case on which Mr. K. L, 
Sachdeva relied was the judgment of Tek 
Chand, J. in Kali Charan v. Ravi Datt, 
1957-59 Pun LR 204. On the facts of that 
case it was held that the pre-emptor did 
not have or tender the money in Court 
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tl the last day allowed by the decree 
and the mere fact that he presented an 
application to the Court for depositing the 
amount on the last day did not constitute 
a valid tender. It was observed that the 
law required the tenderer to have the 
money present end ready and to produce 
and actually offar it to the other party. 
To the same effect is the judgment of 
P. C. Pandit, J. in Des Raj v. Des Rai, 
1968-70 Punj LR 81, on which the learned 
counsel for the respondent relied. Neither 
of these two casas is relevant for settling 
the present controversy as it is nobody’s 
case that the appellant did not have the 
full money with him or did not tender the 
same. On the contrary it is the admitted 
case of both sides that the full requisite 
amount was actually deposited by the ap- 
pellant in Court within time. In each of 
the above cases on which the respondent 
has relied either the full amount was not 
tendered within zime at all or the amount 
deposited was deficient. A case which is 
comparatively nearer to the facts involved 
in the present litigation was decided by a 
Division Bench of the Allahabad High 
Court in Sukhpal Singh v. Abdul Rahman, 
AIR 1921 All 159. In that case, the pre- 
emption decree directed the plaintiff to 
deposit the amount to the credit of the 
vendees within thirty days. Instead of 
paying the amount in Court, the decree- 
holder paid it to the vendees outside the 
Court and applied to the Court within 
time for certifving the payment. The 
Allahabad High Court held that the plain- 
tiff having paid the full amount due to 
the vendees into the hands of the vendees 
out of Court, he had fully complied with 
the spirit as well as the letter of the 
decree. The learned Judges observed that 
it would be absurd to hold otherwise. 


12. A somewhat similar question arose 
before the Rajasthan High Court in Suraj- 
mal v. Bheroolal, AIR 1958 Raj 311. In 
that case the decree specifically provided 
that the payment should be made in 
Court; but the decree-holder did not pay 
the amount in Court but paid it directly 
to the vendees. Certification of the pay- 
ment was applied for but could not be 
done within time allowed for payment by 
the decree for payment. I. N. Modi, dJ. 
held that certification was not the sub- 
stance of the matter, but it was the factum 
of payment within the stipulated time 
which was the real consideration. The 
learned Judge further observed that when 
it had been established that the payment 
had been made, although out of Court, 
within time, there was no reason for hold- 
ing that it was nct a sufficient compliance 
with the requirements of law. The Rajas- 
than High Court differed from the view 
adopted by Johnstone, C. J. in ATR 1916 Lah 
249, The view adopted by the Rajasthan 
High Court appears to have been approv- 
ed by Harbans Singh, J. in Bholu Ram’s 
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case, AIR 1963 Puni 133. 
respectful agreement with the observa- 
tions of Modi, J. in Surajmal’s case, AIR 
1958 Raj 311. ' In any case certification is 
not relevant for our purposes as laid Jown 
by Harbans Singh, J. in Bholu Bam’s 
case, AIR 1963 Punj 133. 


The only material consideration in such 
cases is whether the full amount required 
by the decree has or has not been paid 
by the pre-emptor within the time allow- 
ed by the decree. The mere fact that the 
amount has been paid directly ta the 
vendees instead of being deposited in 
Court, or due to some bona fide error it 
has been deposited in a wrong Court in 
the same station or in the appellate Court 
instead of the original Court cannot by 
itself be held to nullify the decree. In 
my opinion, the pre-emptor is entitled to 
reap the fruits of the decree obtained | 
him if he substantially complies witk the 
terms of the pre-emption decree imposed 
therein, under Rule 14 of Order 20 oZ the 
Code of Civil Procedure. It cannot be laid 
down as a matter of law that it is abso- 
lutely literal compliance with every pos- 
sible hypertechnical detail of the require- 
ments of the decree that alone would en- 
title a pre-emptor to obtain possession 
of the pre-empted property. If the pre- 
emption money is not paid in full, =ven 
though it is short by an insignificant 
amount, or if the pre-emption money is 
not paid within the time allowed by the 
decree, the pre-emptor must fail. These 
are the two matters which are of the 
essence of Order 20, Rule 14(1) of the 
Code. Whether inadvertent non-compli- 
ance with some other minor direction con- 
tained in the decree would or would not 
disentitle a plaintiff to obtain possession 
of the property would depend on the facts 
and circumstances of each case, 


13. For the second question posed by 
me in the opening sentence of this judg- 
ment I have no manner of doubt that the 
appellant did, on the facts found by the 
Courts below, substantially comply with 
the requirements of the appellate decree. 
As soon as the pre-emption money was 
deposited in the appellate Court, it stood 
to the credit of the vendee and became 
vendee’s money. (This has been laid down 
in several cases including the judgment of 
the Allahabad High Court in Akdus 
Salam v. Wilayat Ali Khan, ILR 19 All 
256). Full amount was deposited. The 
deposit was within time. The deposit was 
made in the very Court which had re- 
quired the additional money to be paid. 
There is no evidence on the record of this 
case to show that the appellant had ob- 
tained a copy of the appellate decree 
before making the deposit. Normally the 
lower Courts merely pronounce the opera~ 
tive part of their orders to the parties and 
such details as are said to have been 
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ignored by the appellant are left to be 
read by the parties or their counsel. I 
am unable to aceept the argument of Mr. 
Sachdeva that the appellant deliberately 
deposited the money in the wrong Court. 
Such a course could not have been adopt- 
ed by any ordinary prudent man much 
less a litigant who had fought right up to 
the appellate stage. 


14. I also find force in the second argu- 
ment of Mr. Balraj Bahl. When the ap- 
pellant made an application to the appel- 
late Court for receiving the enhanced 
amount directed to be paid by the appel- 
late decree, it was the duty of the Court 
to obtain a report from its office, and if 
@ correct report had been made by the 
office, it would have immediately transpir- 
ed that the money was not required to be 
deposited there but in the trial Court. 
The original application in Gurmukhi 
dated January 10, 1966, was called for 
from the first appellate Court. It is 
thumb-marked by Nazar Singh and bears 
the signature of his advocate. It was filed 
in the Court of Shri Muni Lal Verma, 
Additional District Judge, Ferozepore, on 
January 10, 1966. The Reader or other 
official of the Court, to whom the applica- 
tion went in the first instance, did not care 
to look up the register of appeals or the 
record -of the case to find out as to whe- 
ther the amount was liable to be deposit- 
ed in that Court or not. He made an 
endorsement on the application for the 
signature of the learned Additional Dis- 
trict Judge in the following words— 


“Rs. 1,050/- be deposited on the respon- 
sibility of the applicant. 
II A. D. J.” 


When that endorsement was put up to the 
Presiding Officer of the Court, he merely 
signed at the point:where his designation 
had been written. Neither the office of 
the Court nor the learned Additional 
District Judge put any date on the order. 
The words “on the responsibility of the 
applicant” appear to have been added by 
the office of the Court, as only four days 
had been left and an argument might 
have been advanced in case of delay in 
actual payment in the treasury, about the 
order of the Court having been passed 
within time. Though it is impossible to 
conjecture as to what the Reader or the 
Ahlmad of the Court of the Second Ad- 
ditional District Judge meant by using that 
expression, the only other possible inten- 
tion of the person who made that note 
that suggests itself to me is that the office 
of the Court was taking no responsibility 
for allowing the payment to be made. 
Judicial orders have to be passed with 
full sense of responsibility and it is not 
open to a judicial officer to say that, while 
passing the order, he leaves the responsi- 
bility for the correctness of the order to 
the litigant. It is on this account that I 
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have presumed that when the Additional 
District Judge signed the abovesaid order, 
he could not have meant to shift the res- 
ponsibility for the correctness of the order 
on the appellant. If the office of the 
lower appellate Court had done its duty 
properly, the record of the case would 
have been seen and the application had 
either to be rejected as no deposit was 
to be made in that Court or had to be re- 
turned with the endorsement that it may. 
be presented to the trial Court. It is, 
therefore, patent from the abovementioned 
facts that the office of the lower arpellate 
Court acted rather negligently in this 
matter and by such negligence substantial- 
ly contributed to the mistake in the re- 
quisite deposit being made in the appel- 
late Court in place of the trial Court. 


15. Detailed procedure is laid down in 
the Code for facilitating a fair and just 
trial of suits. It is not intended to create 
traps for the litigants into which they 
may be invited to fall by contributory acts 
of negligence or defaults of the Courts or 
their officials, In Jagat Dhish Bhargava 
v. Jawahar Lal Bhargava, AIR 1961 SC 
832, it was held that a litigant d2serves 
to be protected against’ the default com- 
mitted or negligence shown by the Court 
or its officers in the discharge of their 
duties. Again in Jang Singh v. Brij Lal, 
AIR 1966 SC 1631, the maxim actus curiae 
neminem gravabit was approved and 4% 
was held that the acts of a Court should 
do no harm to a litigant. Jang Singh’s 
ease, AIR 1966 SC 1631 related to a suit 
for possession in exercise of right of pre 
emption. The decree directed the pre- 
emptor to make the deposit by certain 
date. Though the deposit was made 
within time, it turned out to be less by 
one rupee. This deficiency was due to an 
error on the part of the officers of the 
Court in filling the chalan on the basis of 
which the deposit had to be made. 


Hidayatullah, J. (now the learned Chief 
Justice of India), who prepared the judg- 
ment of the Court, held reversing the 
judgment of the Punjab High Court, 
that it was no doubt true that a litigant 
must be vigilant and take care but where 
a litigant goes to Court and asks for 
the assistance of the Court so that his 
obligation under a decree might be ful- 
filled by him strictly, it is incumbent on 
the Court, if it does not leave the litigant 
to his own devices, to ensure that the cor- 
rect information is furnished to him. The 
learned Judge further observed that if 
the Court in supplying the information 
asked for by a litigant makes a mistake, 
the responsibility of the litigant though it 
does not altogether cease, is at least shared 
by the Court. If the litigant acts on the 
faith of that information, the Court can- 
not hold him responsible for a mistake 
which it itself caused. Hidayatullah, J. 
held that there is no higher principle for 
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the guidance of the Court than the one 
that no act of Court should harm a liti- 
gant and it is the bounden duty of Courts 
to see that if a person is harmed by a 
mistake of the Court, he should be restor- 
ed to the position he would have occupied 
but for that mistake. I think the obser- 
vations of the Supreme Court in Jang 
Singh’s case, AIR 1966 SC 1631 have a 
direct and full impact on the present liti- 
gation. Only if the lower appellate Court 
had followed the normal procedure and 
had after obtaining office report, reject 
ed the application of the pre-emptor for 
making the deposit in that Court, and told 
him that the deposit was required to be 
made in the trial Court, the appellant, 
who had still four more days at his dis- 
posal, would not have fallen in the pit in 
which he finds himself. His fall being due 
to a mistake of the Court, it is the duty 
of the Court itself to bring the appellant 
out of the pit. This duty the lower ap- 
pellate Court has not performed in the 
present case. 


16. From whatever angle the matter is 
looked at, it appears to me that this is 
not a case where the appellant should have 
been penalised for mere technical non- 
compliance with a direction of compara- 
tively unimportant detail particularly 
when the negligence of the lower appel- 
late Court substantially contributed to the 
non-compliance. I, therefore, allow this 
appeal with costs throughout, set aside 
the judgments and orders of the Courts 
below and hold that the appellant has 
substantially complied with the terms 
of the decree. The application of the 
vendee for withdrawing the pre-emption 
money is allowed. The vendee will 
be entitled to withdraw the enhanced 
amount from th2 lower appellate Court 
and the original amount (if not already 
withdrawn) from the trial Court. 

Appeal allowed. 
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Dr. B. K. Talwar, Petitioner v. State of 
Haryana ‘througa the Secretary Health 
Department Haryana Govt. and others, 
Respondents. 


Civil Writ No. 3739 of 1968, D/-26-2- 
1970. 


(A) Constitution of India, Art. 226 — 
Power to issue writs — Quasi-judicial 
orders — Order under R. 8, Punjab Civil 
Services (Punishment and Appeal) Rules, 
1952, stopping increment — No reasons 
given for decision — Order is illegal and 
liable to be quashed. 1968 Ser LE 792 
(Punj), Followed — (Punjab Civil Ser- 
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A.I. R. 
vices (Punishment and Appeal) Rules 
(1952), R. 8). (Pera 3) 


(B) States Reorganization Act (1956), 
S. 116(2) —- Persons continuing in service 
of new State — Power of new State to 
enforce punishment ordered by Old State 
- Order stopping increment passed by 
Punjab State Government, but not com- 
municated to public servant before reor- 
ganization, remains ineffective and still- 
born — State of Haryana cannot give 
effect to that order without reconsidering 
the matter and applying its mind. L.P. A. 
No. 198 of 1968, D/-5-9-1968 (Punj), 
Followed. (Para 5) 


Cases Referred: Chronological Paras 
(1969) L. P. A. No. 289 of 1968, 
D/-21-5-1969 (Puni). 4 
(1968) 1968 Ser LR 792 (Puni), 
Ram Dass Choudhry v. State of 
Punjab 
(1968) C. W. No. 28 of 1967, D/-~ 
10-9-1968 (Puni) 
(1968) L. P. A. No. 198 of 1968, D/- 
5-9-1968 (Punj), State of Punjab 
v. Resham Singh 4 
(1967) AIR 1967 ie 1606 (V 54) =! 
(1967) 3 SCR 302, Bhagat Raia v, 
Union of India 2 
(1966) ATR 1966 SC 1313 (V 53) = 
(1966) 2 SCJ 777, State of Pun- 
jab v. Amar Singh Harika A 
(1963) AIR 1963 SC 395 (V 50) = 
(1962) Supp 3 SCR 713, Bachittar 
Singh v. State of Punjab 4 


B. S. Khoji, for Petitioner; B. S. Gupta, 
for Advocate General (Haryana), for Res- 
pondents, 


ORDER:— The petitioner joined service 
of the Punjab Government as Assistant 
Surgeon (Gazetted) on April 22, 1942. 
After partition of the country, he came to 
India and was posted in Punjab (India). 

He was Assistant Surgeon, Incharge 
Civil Hospital, Bhiwani, from May 16, 
1960, to May 4, 1963. During that period, 
the petitioner charged fees from 265 
indoor patients amounting to Rs. 6652-00. 
An enquiry was held by an Inspectcr of 
the Vigilance Department into the matter 
as it was alleged that he had charged 
Rs. 2-00 per visit whereas he was entitled 
to charge only Re. 1-00 per visit. Asa 
result of the enquiry, a show-cause notice 
was issued to him under Rule 9 of the 
Punjab Civil Services (Punishment and 
Appeal) Rules, 1952, intimating that it was 
proposed to impose on him the penalty 
of stoppage of one increment with cumu- 
lative effect and the amount of Rupees 
3326-00 was proposed to be recovered 
from him, which he had charged on ac- 
count of excess fees. 


To this notice, the petitioner sent his 
explanation which was considered by the 
Secretary to Government, Punjab, Vigi- 
lance Department, and was found unsatis- 
factory. An order was passed by the 
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President of India (as the State of Pun- 
jab was under President’s rule then), in 
consultation with the Punjab Public Ser- 
vice Commission, imposing the penalty of 
stoppage of one increment with cumula- 
tive effect on the petitioner. This order 
is contained in a letter addressed by the 
Secretary to Government, Punjab, Vigi- 


lance Department, to the petitioner, dated: 


October 20, 1966, but it was not communi- 
cated to the petitioner before the re- 
organisation of the State of Punjab with 
effect from November 1, 1966. 


This letter was sent to the petitioner 
by the Director, Health Services, Haryana, 
to which State the petitioner had been 
allocated after re-organisation of the State 
of Punjab, along with his letter dated 
April 10, 1967, and action was taken on 
this letter by the Haryana State Govern- 
ment. 


The petitioner sent a memorial to the 
Governor on April 24, 1967, which was re- 
jected and the rejection was conveyed to 
the petitioner by letter dated September 
5, 1968. On April 18, 1967, the petitioner 
made a request for staying the imple- 
mentation of the order but it was not ac- 
ceded to. The petitioner then filed the 
present writ petition in this Court 
challenging the order passed by the Presi- 
dent of India, contained in the letter dated 
October 20, 1966, referred to above. 


2. The return to the writ petition has 
been filed by the Deputy Secretary to 
Government, Haryana, (Vigilance Depart- 
ment), on behalf of respondents 1 to 3. 
The other respondents are the State of 
Punjab, the Secretary, Vigilance Depart- 
ment, Punjab, and the Director of Health 
Services, Punjab, who have not cared to 
appear and oppose the petition. 


3. The first point urged by the learned 
counsel for the petitioner is that the order 
imposing the penalty of stoppage of one 
Increment with cumulative effect on the 
petitioner is not a speaking order and is, 
therefore, liable to be quashed. Reliance 
is placed on the judgment of P. C. Jain, J. 
in C. W. No. 28 of 1967, D/-10-9-1968 
(Punj) a short note of which appears in 
Ram Dass Chaudhry v. State of Punjab, 
1968 Ser LR 792. That was also a case 
under Rule 8 of the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952, 
imposing the penalty of stoppage of one 
increment with cumulative effect, and, 
therefore, the facts of both these cases 
a identical. The learned Judge held 

at— 


“there is substance in the contention of 
the learned counsel for the petitioner and 
this petition must succeed. From the 
plain reading of the orders of the Direc- 
tor and respondent No. 1, it is clear that 
no reasons whatsoever have been given 


B. K. Talwar v. State of Haryana (Tuli J.) [Prs. 1-4] P. & H. 49 


for arriving at a decision against the peti- 
tioner and the impugned orders are 
scrappy and nebulous. In the present 
case, it was incumbent on the respondents 
to give reasons while arriving at a deci- 
sion against the petitioner as they were 
exercising quasi-judicial functions and in 
not doing so they have acted illegally. 
The decision of the Supreme Court in 
Bhagat Raja v. Union of India, AIR 1967 
SC 1606, is fully applicable to the facts of 
the present case, 


In view of the clear dictum of their 
Lordships in Bhagat Raja’s case, AIR 


` 1967 SC 1606 there is no shadow of doubt 


left that the impugned orders are illegal 
and must be quashed. I am unable to 
persuade myself to accept the contention 
of the learned counsel for the State that ` 
any action taken under Rule 8 does not 
require the authority to pass a speaking 
order. The learned counsel had ignored 
the provisions of Rule 4; under this rule, 
a penalty can be imposed upon members 
of the services only if good and sufficient 
reasons are shown. The existence of 
good and sufficient reasons can only be 
found out from the reading of the orders 
which admittedly do not exist in the 
present case. Hence, I find that there is 
no force in the contention of the learned 
counsel for the respondents.” 


I am in respectful agreement with the 
dictum of the learned Judge and for simi- 
lar reasons I hold that the order passed 
by the President of India and contained 
in the letter of the Secretary to Govern- 
ment, Punjab, Vigilance Department, 
dated October 20, 1966, is liable to be 
quashed on that ground I may point out 
that no record has been produced where- 
in any detailed order was passed giving 
reasons why the explanation of the peti- 
tioner was not found to be Satisfactory. 
It has, therefore, to be presumed that no 
speaking order was passed. 


4. The only other argument advanced 
by the learned counsel for the petitioner 
is that the State of Haryana could not 
take action on the order passed by the 
President of India before the reorganiza~ 
tion of the State of Punjab, which had 
not been communicated to the petitioner 
before the reorganization was effected. 
It is submitted that thereafter the State 
of Haryana had to apply its mind to the 
facts of the case, if that State wanted to 
take any action against the petitioner. 
It is quite evident that the State of 
Haryana never applied its mind and 
merely brought into effect the order pass- 
ed by the President of India before the 
reorganization of the State by sending 
the letter of the Secretary to Govern- 
ment, Punjab, Vigilance Department, 
dated October 20, 1966, to the petitioner 
along with the letter of the Director of 
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erate Services, Haryana, dated April 10, 
7. 


This matter was considered by a Divi- 
sion Bench of this Court (Mehar Singh, 
C. J. and R. Sarkaria, J.) in L. P. A. 
No. 289 of tae D/- 21-5-1969 (Punj). In 
that case, orders of reversion of officiat- 
ing Sub-Divisional Officers in the Punjab 
Public Works Department (Buildings and 
Roads Branch) were passed on October 
28, 1966, but were communicated to them 
after November 1, 1966, that is, the ap- 
pointed day on which the former State of 
Punjab ceased to exist and four successor 
States of Punjab, Haryana, Union Terri- 
tory of Chandigarh and the Transferred 
Territory came into being. The question 
that was considered in that case was: 
Whether the impugned orders remained 
ineffective and still-born by reason of 
their not having been communicated to 
the concerned officers before November 

6. 


Reliance was placed on a Division 
Bench judgmert of this Court in State of 
Punjab v. Resham Singh, L. P. A. No. 198 
of 1968, D/- 5-9-1968 (Punj), which had 
followed the cCecisions of the Supreme 
Court in Bachiztar Singh v. State of Pun- 
jab, AIR 1963 SC 395 and State of Pun- 
jab v. Amar Singh Harika, AIR 1966 SC 
1313. Various other judgments were also 
considered and it was finally ruled by the 
Bench that the impugned orders remained 
ineffective and inoperative because they 
were not communicated to the concerned 
officers or publicised in the appropriate 
manner before November 1, 1966. The 
learned Judges thus agreed with the Divi- 
sion Bench of this Court in Resham 
Singh’s case, L. P. A. No. 198 of 1968, D/- 
5-9-1968 (Puni) (supra). 


5. Sitting singly, I am bound by that 
Judgment and in fact it has not been 
argued that the judgments in the two 
eases referred to above, delivered by the 
Division Benckes of this Court, were not 
correct in law. For similar reasons, the 
order passed by the President of India, 
imposing the penalty on the petitioner, 
remained ineffective and inoperative þe- 
cause it was not communicated to the 
petitioner befcre November 1, 1966, and 
‘it was, therefore, still-born. The State of 
Haryana could not give effect to this order 
without reconsidering the matter and ap- 
{plying its own mind. 





6. For the reasons given above, this 
petition is accepted with costs and the 
impugned order is quashed. Counsel's 
fee Rs. 100/-. 


Petition allowed. 


intr crarnco 


Prem Chand v. State of Punjab 


A. I Re 


AIR 1971 NCA & HARYANA 50 
V 58 C 14) 
BAL RAJ TULI, J. 


M/s. Prem Chand Ram Lal, Sangrur, 
Petitioners v The State of Punjab and 
others, Respondents. 


Civil Writ No. 3324 of 1963, Dj/- 
11-2-1969. 


(A) Punjab Agricultural Produce 
Markets Act (5 of 1939), Preamble, Sec- 
tions 23, 28, 6(3) — Punjab Agricultural 
Produce Markets (General) Rules (1962), 
Rr. 24, 29 — Market fee is leviable in 
respect of transactions'in which delivery 
of agricultural produce is actually made 
in notified market area — Source of 
supply of agricultural produce i.e. whe- 
ther it was brought by producers or not 
is of no consequence. 


The Act envisages the establishment 
of markets for the purchase or sale of 
agricultural produce and for thas pur- 
pose the dealers who run their shops in 
the market area become a very impor- 
tant part of the market. Their transac- 
tions relating to the purchase or sale in 
agricultural produce as specified in the 
Schedule to the Act are to be regulated. 
The source of supply of the agricultural 
produce is immaterial. AIR 1959 SC 300, 
Disting. 

Under Section 23 market fee is 
leviable in respect of transactions in 
which delivery of the agricultural pro~ 
duce is actually made in the notified 
market area. The State Governrnent has 
framed the rules known as the Puntab 
Agricultural Produce Markets (G=2neral) 
Rules, 1962, in exercise of its >vowers 
under Section 43 of the Act and Fule 24 
prescribes the mode of sale of agricul- 
tural produce brought into the market 
for sale. It is not stated in this rule 
that it relates only to the agricultural 
produce brought into the market ky pro- 
ducers. It is not permissible to add the 
words ‘by the producers’ in this rule, 
as the rule is perfectly intelligible in the 
form in which it is couched. 


The various purposes mentioned in 
Section 28 of the Act do not lead to the 
conclusion that the markets are esta~ 
blished only for transactions of agricul- 
tural produce in which one of the parties 
is the producer. These purposes are of 
all the dealers in the notified markst area 
whether they transact their sales or pur- 
chases with the producers of agricultural 
produce or with others, like consumers. 
AIR 1962 SC 97, Rel. on. (Para 2) 


The licensee in view of the provi- 
sions of Section 6(3) obtains the exclu- 
sive privilege of transacting business in 
respect of purchase and sale of agricul- 
tural produce in the notified market 
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area and he is expected to pay for this 
privilege and the facilities that he is pro- 
vided with by the market committee as 
enjoined by the Act and the rules. The 
responsibility of paying the market fee 
is -of the buyer and if he is not a 
licensee, then of the seller who is per- 
mitted to realise the same from -the 
buyer according. to Rule 29(2). Such 
fees are leviable as soon as an agri- 
cultural produce is bought or sold by 
a licensee. The words “bought or sold” 
in Section 23 of the Act and in Rule 29 
of the rules significantly point out that 
the market fee is leviable when a 
licensee for the first time purchases or 
sells the agricultural produce. In sub- 
rule (1) of R. 29 it has been provided 
that no market fee shall be levied on the 
same agricultural produce more than 
once in the same notified market area. 
It is thus clear that on the first transac- 
tion with regard to the agricultural pro- 
duce’ made within the notified market 
area, the market fee will be leviable. 
(Para 7) 
(B) Punjab Agricultural Produce 
Markets Act (5 of 1939), S. 23 — Fee 
under — It cannot be said that it is a 
tax in the garb of fee. AIR 1962 SC 97 
& AIR 1968 SC 1408 & ILR (1969) 1 
Punj 756, Foll. (Para 9) 


(C) Punjab Agricultural Produce 
Markets Act (5 of 1939), S. 43 — Punjab 
Agricultural Produce Markets (General) 
Rules (1962), R. 18(1) and (2) — Deletion 
of Cl. (f) from R. 18(1) and (2) not arbi- 
trary or outside purview of the Act. 

(Para 19) 


(D) Punjab Agricultural Produce 
Markets (General) Rules (1962), R. 31{8) 
—~ Best judgment assessment — How 
made — Assessee not producing account 
books as it thought that it was not liable 
to pay market fee — Assessment based 
on presumption that entire balance of 
Gur, Shakkar and Khandsari which fell 
short of annual average was imported 
and sold by assessee alone — No enquiry 
with other dealers or with Railway, 
transport companies, Octroi Department 
etc. Held manner of assessment was 
most arbitrary and not in accordance 
with rules of natural justice — It was 
duty of Administrator to make honest 
enquiries from other sources and to give 
opportunity to assessee to show that in- 
formation collected was faulty after 
communicating it to him. Case law ref. 

{Paras 12, 19) 


(E) Constitution of India, Art. 226 
— Alternative remedy — It is not an 
absolute bar to maintainability of writ 
petition — Provision of appeal in R. 31 
(13) of Punjab Agricultural Produce 
Markets (General) Rules (1962) is not 
adequate or suitable alternative remedy 
as it requires petitioner to deposit as- 
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sessed fee before appeal can be heard, 
a condition not found in the Act itself. 
AIR 1966 Punj 490, Rel. on. 

(Paras 20, 21) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 1408 (V 55)= 
Writ Petns. Nos. 103 and 199 of 
1967, D/- 26-3-1968, Lakhan Lal 
v. State of Bihar. Commr. Hindu 
Religious Endowments, Madras 
v. Sri Lakshmindra Thirtha 
Swamiar of Sri Shirur Mutt 3 
(1968) 69 ITR 738 (Mad), Polisetti 
Ssubbaraidu and Co. v. Com- 
missioner of Income-tax, A. P. 18 
(1968) Civil Writ No. 1578 of 1966, 
D/- 31-7-1968 = ILR (1969) 1 
Punj 756, Ram Sarup and 
Brothers v. Punjab State i 4 
(1967) AIR 1967 SC 973 (V 54)= 
(1967) 1 SCR 974, Krishna 
Coconut Co. v. East Godavari 
Coconut and Tobacco Market 
Committee 6 
(1967) 1967 Cur LJ 512 = 69 Pun 
LR 701, M/s. J. N. Sharma and 
Sons v. Assessing Authority 20 


(1966) 17 STC 465 = (1966) 60 

ITR 239 (SC), State of Kerala 

v. C. Velukutty 17 
(1966) 17 STC 130 = 70 Cal WN 


79, Jhagru Shaw v. Commr. of 

Commercial Taxes 15 
(1966) AIR 1966 Ker 55 (V 53)= 

(1966) 17 STC 380, M. Appukuitty 

v. Sales Tax Officer, Kozhikode 16 
(1966) AIR 1966 Punj 490 (V 53)= 

68 Pun LR 673, Daya Krishan v. 

Assessing Authority Cum Excise 

and Taxation Officer (Enforce- 


ment) 
(1963) 14 STC 159 = 1962 Ker LJ 
458. Namadeva Shenoy v. Sales 
Tax Officer Special Circle, Can- 
nanore 14 
(1962) AIR 1962 SC 97 (V 49)= 
(1962) 2 SCR 659, Mohammad 
Hussain Gulam Mohammad v. 
State of Bombay 2 
(1961) 12 STC 972. = 1961 Ker LJ 
230, Balakrishna and Sons v. 
Sales Tax Officer 13 


(1959) AIR 1959 SC 300 (V 46)= 
1959 Supp (1) SCR 92, M. C. 
V. S. Arunachala Nadar v. State 
of Madras 2 
(1959) AIR 1959 Orissa 79 (V 46) 
= (1958) 9 STC 648, Jamini 
Narasaya Prusty and Bros. v. 
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State of Orissa 13 
D. S. Nehra with K. S. Nehra. for 
Petitioners; S. K. Jain, for Advocate 


General (Punjab), G. P. Jain. with G. C. 
Garg and S. P. Jain also with him, for 
Respondents Nos. 2 and 3. 


JUDGMENT:— Messrs. Prem Chand 
Ram Lal is a firm dealing in Gur, 


% 
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Shakkar, Khandsari, Banaspati Oil ete. 
at Sangrur, and holds the license under 
the Punjab Agricultural Produce Markets 
Act (hereinafter called the Act). from 
the Market Committee, Sangrur. The 
firm is also licensed under the Punjab 
General Sales Tax Act. the Central Sales 
Tax Act and the Punjab Licensing Order 
for the sale of Gur, Shakkar and Khand- 
sari ete. The firm started business with 
effect from lst April, 1967 and during 
the year 1967-68. in the course of its 
business, it imported Gur, Shakkar and 
Khandsari etc. from outside Mandis of 
Haryana and U. P. for purposes of trade. 
These goods were purchased from the 
commission agents (Pacca Arhtias) in 
packed condition against regular bills and 
were transported through the railways 
or by road under railway receipts and 
goods receipts and octroi was duly 
deposited at the time of the import. 
These goods were sold by the petitioner- 
firm at its shop to the customers in the 
same packed conditions in which they 
were imported. The emphasis of the 
petitioner is on the fact that the transac- 
tions of importing goods from outside 
Mandis had nothing to do with the pro- 
ducers or the Kacha Arhtias. The peti- 
tioner-firm did not file any returns with 
regard to the imported goods in form 
‘M’ and only filed returns in respect of 
the transactions made with the ` produ- 
cers, the value of which was shown as 
Rs. 2781/~ for the year. In November, 
1967, the Secretary of the Market Com- 
mittee, Sangrur, called upon the peti- 
tioner-firm to produce its accounts to 
enable him to levy the market fee on the 
goods brought by it from outside Mandis 
of Haryana and U. P. ete. In reply the 
petitioner submitted that the entries re- 
lating to goods bought and sold in the 
market yard were maintained in the re- 
turns filed by it in form ‘M’ and the 
necessary fee thereon had already been 
deposited. The petitioner-firm maintain- 
ed that it was not liable to pay any 
market fee on the transactions with 
regard to the imported goods and was 
only liable to pay market fee on the 
transactions had with the producers of 
the agricultural produce. After some 
correspondence, the Administrator of the 
Market Committee levied Rs. 5014/- as 
market fee on the basis of best judg- 
ment assessment and imposed an equal 
amount by way of penalty by order dated 
30th September, 1968. A demand of Rs. 
10,028/- was raised against the petitioner- 
firm and a demand notice was issued for 
the payment thereof which was received 
by the petitioner on 14th October, 1968. 
The petitioner-firm filed the present writ 
petition on 28th October, 1968, praying 
for the quashing of the assessment order 
and the notice of demand, copies of 
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which are Annexures ‘L’ and ‘K’ to the 
writ petition. The returns have been 
filed by the respondents. 


2. The first point argued before 
me is that no market fee can be levied 
under the Act in respect of the transac- 
tions of purchase or sale which are not 
made with the producers of the agricul- 
tural produce. I find myself unable to 
agree with that submission. The argu- 
ment ofthe learned counsel is that the ob- 
ject of the Act is to regulate the tuying 
and selling of commercial crops, by pro- 
viding suitable and regulated markat, by 
eliminating middlemen and bringing face 
to face the producer and the buyer and 
to ensure a fair price to the producer. 
The following passage from the judg- 
ment of their Lordships of the Suvreme 
Court in M. C. V. S. Arunachala Nadar 
v. State of Madras, AIR 1959 SC 300, is 
relied upon:-— 


“With a view to provide satisfactory 
conditions for the growers of commercial 
crops to sell their produce on equal 
terms and at reasonable prices, tke Act 
was passed on 25th July, 1933. The pre- 
amble introduces the Act with the reci- 
tal that it is expedient to provide for 
the better regulation of the buying and 
selling of commercial crops in the Presi- 
dency of Madras and for that purrose to 
establish markets and make rules for 
their proper administration. The Act, 
therefore, was the result of a long ex- 
ploratory investigation by experts in the 
field, conceived and enacted to regulate 
the buying and selling of commercial 
crops by providing suitable and regulat- 
ed market by eliminating middlemen and 
bringing face to face the producer and 
the buyer so that they may meet on 
equal terms, thereby eradicating or at 
any rate reducing the scope for exploita- 
tion in dealings.” 


These observations were made by their 
Lordships with regard to the Madras 
Commercial Crops Markets Act, 20 of 
1933, but this alone cannot be said to be 
the object of every Marketing Act, like 
the Punjab Act. The preamble of the 
Punjab Act is as under:— 


“An Act to consolidate and -amend 
the law relating to the better regulation 
of the purchase, sale, storage and pro- 
cessing of agricultural produce and the 
establishment of markets for agricultural 
produce in the State of Punjab.” 


This Act, therefore, envisages the esta- 
blishment of markets for the purchase 
or sale of agricultural produce and for 
that purpose the dealers who run their 
shops in the market area become a very 
important part of the market. Their 
transactions relating to the purchase or 
sale in agricultural produce as specified 
in the Schedule to the Act are to be 
regulated. The source of supply of the 
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agricultural produce seems to me to be 
immaterial. The market fee is leviable 
under Section 23 of the Act which is in 
these terms:— 


“A committee may, subject to such 
rules as may be made by the State Gov- 
ernment in this behalf, levy on ad 
valorem basis fees on the agricultural 
produce bought or sold by licensees in 
the notified market area at a rate not 
exceeding fifty naye Paise for every one 
hundred rupees: 


Provided that— 

(a) no fee shall be leviable in res- 
pect of any transaction in which deli- 
very of the agricultural produce bought 
or sold is not actually made; and 


(b) a fee shall be leviable only on 
the parties to a transaction in - which 
delivery is actually made.” 


It is thus clear that the market fee is 
leviable in respect of transactions in 
which delivery of the agricultural pro- 
duce is actually made in the notified 
market area. The State Government has 
framed the rules known as the Punjab 
Agricultural Produce Markets (General) 
Rules, 1962, (hereinafter called the 
Rules), in exercise of its powers under 
Section 43 of the Act and Rule 24 pre- 
scribes the mode of sale of agricultural 
produce brought into the market for 
sale. It is not stated in this rule that 
it relates only to the agricultural pro- 
duce brought into the market by pro- 
ducers. It is not permissible to add the 
words ‘by the producers’ in this rule, 
as the rule is perfectly intelligible in the 
form in which it is couched. According 
to this rule, the agricultural produce 
brought into the market is to be sold by 
public auction, the manner of which has 
been set out in detail. This rule, how- 
ever, does not apply to retail sales as 
may be specified in the bye-laws of the 
committee. Rule 29 relates to the levy 
of the fee on the sale and purchase of 
agricultural produce for which provi- 
sion is made in Section 23 of the Act. 
Rule 31 provides for the maintenance of 
accounts with regard to the transactions 
and the fee to be paid to the market 
committee and the manner of its assess- 
ment. The learned counsel for the peti- 
tioner states that the goods imported by 
the petitioner-firm are not sold by public 
auction in the market but by private con- 
tracts and that no provision with re- 
gard to the retail sales has been made 
in the bye-laws. If that be so, under 
Rule 24 the petitioner-firm cannot sell 
the agricultural produce brought by it 
into the notified market area except by 
public auction and it may be infringing 
the provisions of that rule if the sale is 
not made by public auction in the ab- 
sence of any provision with regard to 
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the retail sales. The learned counsel has 
relied upon forms ‘PF and ‘J’ which are 
issued by the auctioneer to the purchaser 
and the seller of agricultural produce 
which are sold in the market and sub- 
mits that forms ‘M’ and ‘N’ also relate 
to the same transactions. Forms T an 
‘J’ relate to only those transactions which 
take place by public auction through 
Kacha Arhtias Form ‘T is issued by 
the Kacha Arhtia to the buyer and form 
‘J’ is issued by him to the seller but sale 
by auction is by no means confined to 
the agricultural produce brought into 
the market area by the producers them- 
selves and, therefore, the said rules and 
the forms do not indicate conclusively 
that the market fee can be levied only 
on those transactions of purchase or sale 
in which one of the parties is a pro- 
ducer. The market fee is one of the 
three principal sources of revenue to the 
market committee. the other two being 
license fee and the fines levied by the 
Courts in respect of the defaults or of- 
fences committed under the Act. The 
receipts from all the sources including 
these three sources constitute the Market 
Committee Funds as is described in Sec- 
tion 27 of the Act. Section 28 of the 
Act enumerates the various purposes for 
which the Market Committee Funds can 
be expended as under:— 


“28. Subject to the provisions of Sec- 
tion 27, the Market Committee Funds 
shall be expended for the following pur- 
poses:— 


(i) acquisition of 
market; 


(ii) maintenance and improvement 
of the market; 


(iii) construction and repair of build- 
ings which are necessary for the pur- 
poses of the market and for the health, 
convenience and safety of the persons 
using it; 


(iv) provision and maintenance of 
standard weights and measures; 


(v) pay, leave allowances, gratui- 
ties, compassionate allowances and con- 
tributions towards leave allowances, 
compensation for injuries and death re- 
sulting from accidents while on duty, 
medical aid, pension or provident fund 
of the persons employed by the Com- 
mittee; 


(vi) payment of interest on loans 
that may be raised for purposes of the 
market and the provisions of a sinking 
fund in respect of such loans; 


sites for the 


: (vii) collection and dissemination of 
information regarding all matters relat- 
ing to crop statistics and marketing in 
respect of the agricultural produce con- 
cerned; 
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(vili) providing comforts and facili- 
ties, such as shelter, shade, parking ac- 
commodation and water for the persons, 
draught cattle, vehicles and pack ani- 
mals coming or being brought to the 
market or on construction and repair of 
approach roads, culverts, bridges and 
other such purposes; 


(ix) expenses incurred in the main- 
tenance of the offices and in auditing the 
accounts of the Committees; 

(x) propaganda in favour of agricul- 
tural improvements and thrift; 

(xi) production and betterment of 
agricultural produce; 

(xii) meeting any legal expenses in- 
curred by the Committee; 

(xiii) imparting education in market- 
ing or agriculture; 


(xiv) payments of travelling and 
other allowances to the members and 
employees of the Committee, as presc- 
ribed; 

(xv) loans and advances to the em- 
ployees; 

(xvi) expenses of and incidental to 
elections; and 


(xvii) with the previous sanction of 
the Board, any other purpose which is 
calculated to promote the general in- 
terests of the Committee or the notified 
market area.” 


The various purposes mentioned in Sec- 
tion 28 of the Act do not lead to the 
conclusion that the markets are esta- 
blished only for transactions of agricul- 
tural produce in which one of the par- 
ties is the producer. These purposes are 
of all the dealers in the notified market 
area whether they transact their sales 
or purchases with the producers of agri- 
cultural produce or with others, like 
consumers. I am of the opinion that the 
market fee is levied for providing facili- 
ties to the licensees working in the noti- 
fied market area and is equitably levied 
on the quantum of business done by 
them. These licensees get the privilege 
of dealing in all kinds of agricultural 
produce mentioned in the schedule to 
the Act on a regulated basis with the 
result that cut-throat competition is 
eliminated and reasonable profit is as- 
sured to them. They are provided with 
numerous facilities on a collective basis 
and the market committee requires funds 
for maintaining the market in a proper 
shape and to perform the duties imposed 
on it by the Act, the rules and the bye- 
laws. The levy of the market fee has 
been held to be valid and constitutional 
by their Lordships of the Supreme Court 
in Mohammad Hussain Gulam Moham- 
mad v. State of Bombay, AIR 1962 SC 
97. In that case Section 11 of the Bom- 
bay Agricultural Produce Markets Act, 
1939 was under consideration. The said 
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section gives power to the market com- 
mittee subject to the provisions of the 
rules and subject to such maxima as may 
be prescribed, to levy fees on the agri- 
cultural produce bought and sald by 
licensees in the market area. It is to 
be noted that this section is in idéntical 
terms as Section 23 of the Act except 
that in the Act words “bought or sold” 
are used while in Section 11 of the 
Bombay Act. the words “bought and 
sold” are used. It was contended in that 
case that the fee provided for by Sec- 
tion 11 was in the nature of sales tax. 
Repelling this contention, their Lordships 
observed as under:—— 


“Now there is no doubt that the 
market committee which is authorised to 
levy this fee renders services to the 
licensees, particularly when the. market 
is established. Under the circumstances 
it cannot be held that the fee charged 
for services rendered by the market 
committee in connection with the en- 
forcement of the various provisicns of 
the Act and the provisions for various 
facilities in the various markets esta- 
blished by it. is in the nature of sales 
tax. It is true that the fee is calculated 
on the amount of produce bought and 
sold but that in our opinion is anly a 
method of realising fees for the facili- 
ties provided by the committee. The 
attack on Section 11 must, therefore, 
fail.” 


3. The validity of the market fee 
was again considered by their Lordships 
of the Supreme Court in Lakhan Lal v. 
State of Bihar, Writ Petns. Nos. 1€3 and 
199 of 1967, D/- 26-3-1968 = (Reported 
in AIR 1968 SC 1408). The Act under 
consideration was the Bihar Agricultural 
Produce Markets Act, 1960 and this is 
what their Lordships observed: 


“The next contention is that the fees 
levied by the market committee are in 
the nature of taxes as the committee does 
not render any services to the users of. 
the market and the levy of fees is 
therefore, illegal. This contention is not 
tenable. The market committee has 
taken steps for the establishment of a 
market where buyers and sellers meet 
and sales and purchases of agricultural 
produce take place at fair prices. Un- 
healthy market practices are elimimated, 
market charges are defined and improper 
ones are prohibited. Correct weighment 
is ensured by employment of licensed 
weighmen and by inspection of scales, 
weights and measures and weighing and 
measuring instruments. The market 
committee has appointed a dispute sub- 
committee for quick settlement of dis- 
putes. It has set up a market mtelli- 
gence unit for collecting and publishing 
the daily prices and information regard- 
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ing the stock, arrivals and despatches of 
agricultural produce. It has provided a 
grading unit where the technique of 
grading agricultural produce is taught. 
The contract form for purchase and sale 
is standardised. The provisions of the 
Act and the Rules are enforced through 
inspectors and other staff appointed by 
the market committee. The fees charg- 
ed by the market committee are co- 
related to the expenses incurred by it for 
rendering these services. The market 
fee of 25 naye paise per Rs. 100/- worth 
of agricultural produce and the licence 
fees prescribed by Rules 71 and 73 are 
not excessive. The fees collected by the 
market committee form part of the 
market committee fund which is set 
apart and ear-marked for the purposes 
of the Act. -There is sufficient quid pro 
quo for the levies and they satisfy the 
test of ‘fees’ as laid down in Commr. 
Hindu Religious Endowments. Madras v. 
Sri Lakshmindra Thirtha Swamiar of Sri 


Shirur Mutt, 1954 SCR 1005 = (AIR 
1954 SC 282).” i 
4, A Division Bench of this 


Court (Narula and Sandhawalia, JJ.) in 
Civil Writ No. 1578 of 1966 (Punj), M/s. 
Ram Sarup and Brothers v. Punjab 
State, upheld the validity of the market 
fee levied under the Act. The learned 
Judges followed the two Supreme Court 
judgments, cited above, and observed as 
follows:— 


“On the material available before 

us, it is obvious that the amount of 
market-fee which can possibly be re- 
covered by a Committee does not in any 
manner appear to be disproportionate to 
the services which it is expected to 
render to the assessees of such fee, by 
performing the duties referred to in Sec- 
tion 28. In our opinion no proper 
foundation has in fact been laid in this 
case by the petitioner on which it could 
build the argument sought to be made 
out on its behalf.” 
In that case a point was raised to the 
effect that in computing the amount of 
fee the sales and purchases effected by 
the petitioner in other market areas in 
respect of which the market fee had 
already been paid and which did not 
involve any transaction with a producer, 
should have been excluded by the 
market committee while fixing the liabi- 
lity of the petitioner but it was not 
decided by the learned Judges. 


5. The learned counsel for the 
petitioner is not correct when he says 
that no provision for retail sales has 
been made in the Act or the Rules. 
Rule 18 of the Rules grants exemption 
from taking licenses for the purchase and 
sale of agricultural produce by hawkers 
and petty retail shopkeepers who do not 
engage in any dealing in agricultural 
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produce other than such hawking or 
retail purchases. For the purposes of 
this exemption a person whose turnover 
of sales and purchases of agricultural 
produce does not exceed twenty thousand 
rupees during a year is to be treated as 
a petty retail shopkeeper. It is thus 
clear that if the turnover of sales and 
purchases made by the petitioner in the 
instant case exceed rupees twenty 
thousand during the year, it has to take 
out the license and comply with all the 
provisions of the Act, the rules and the 
bye-laws. The exemption from taking 
out licenses for the purchase of agri- 
cultural produce granted to the dealers 
under Clause (f) of Rule 18 (1) and (2) 
was withdrawn with effect from Sep- 
tember, 3, 1964 and since that date the 
dealers who indulge in transaction relat- 
ing to the purchase or sale of agri- 
cultural produce with persons other than 
the producers directly, are also required 
to take out licenses and the moment they 
become licensees with regard to those 
transactions also, they become liable to 
pay the market fee in respect thereof 
under Section 23 of the Act. I have not 
been able to find any reason for ex- 
empting such like transactions from the 
levy of market fee as has been contend- 
ed for by the learned counsel for the 
petitioner. 


6. The learned counsel for the 
petitioner has also drawn my attention 
to a judgment of their Lordships of the 
Supreme Court in Krishna Coconut Co. 
v. East Godavari Coconut and Tobacco 
Market Committee, (1967) 1 SCR 974 = 
(AIR 1967 SC 973) in which the inter- 
pretation of the words “bought and 
sold” used in Section 11(1) of the Madras 
Commercial Crops Market Act, 1933, 
was under dispute. Section 11{1) of that 
Act is in these words:— 


“The Market Committee shall, sub- 

ject to such rules as may be made in this 
behalf, levy fees on the notified com- 
mercial crop or crops bought and sold 
in the notified area at such rates as it 
may determine.” 
The facts were that coconut and copra 
had been declared as a commercial crop 
to which the provisions of the said Act 
applied. The licensed dealers in that 
notified area purchased the coconut and 
copra from the producers and petty 
dealers and sold them to customers out- 
side the notified area and in some cases 
outside the State. The contention of the 
dealers was that they had not “bought 
and sold’ coconut and copra in the noti- 
fied area. Dealing with this submission, 
their Lordships observed as under:— 

“That being the position, the nexf 
question is whether the Committee could 
levy fee under Section 11(1) on the tran- 
sactions effected by the appellants be~ 
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fore they sold those goods to their 
customers. Mr. Agarwal’s contention was 
that the fee levied under Section 11(1) 
could only be in respect of goods 
‘bought and sold’ and not in respect of 
transactions where goods were only 
‘bought’ or only ‘sold’. According to 
him it is only when a person bought 
goods and sold those identical goods 
within the notified area that the fee 
under Section 11(1) could be levied. Ac- 
cording to him, the transactions effected 
by the appellants consisted in their pur- 
chasing the said goods; they stopped at 
the stage of goods ‘bought’. Therefore, 
the other ingredient for a valid levy of 
the fee not being present, the fee levied 
in the present case was not in accor- 
dance with the requirements of Sec- 
tion 11(1) and was unwarranted. This 
contention raises the question as to the 
meaning of the words ‘bought and sold’ 
in Section 11(1). At first sight they 
would appear to be susceptible of three 
meanings; viz. (1) that they mean duality 
of transactions where the same person 
buys goods and sells those identical 
goods in the notified area; (2) that they 
mean, ‘bought’ or ‘sold’ the conjunctive 
‘and’ meaning in the context of the sub- 
section the disjunctive ‘or’ and (3) that 
they apply to a transaction of purchase 
as the concept of purchase includes a 
corresponding sale. When a person buys 
an article from another person, that 
other person at the same time sells him 
that article and it is in that sense that 
Section 11(1) uses the words ‘bought and 
sold’. The incidence of the fee under 
Section 11(1) is on the goods thus ‘bought 
and sold’.” 


The analysis of this judgment shows that 
their Lordships held that the market fee 
was leviable on coconut and copra 
bought from petty dealers as well. To 
that extent, this judgment goes contrary 
to the submission of the learned 
counsel. Since the words used in Sec- 
tion 23 of the Act are “bought or sold” 
and not “bought and sold’, the judg- 
ment does not help the learned counsel. 
Another fact that is clear is that the 
first transaction with regard to the agri- 
cultural produce wherein that produce 
is “bought or sold” and delivery thereof 
is given within the notified area, attracts 
the levy of the market fee. This judg- 
ment, therefore, far from helping the 
petitioner helps the respondents. 


T. In view of the provisions of 
Section 6(3) of the Act, no person, un- 
less exempted by rules made under this 
Act, can, either for himself or on behalf 
of another person, or of the State Gov- 
ernment, within the notified market area, 
set up, establish or continue or allow to 
be continued any place for the purchase, 
sale, storage and processing of the agri- 
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cultural produce so notified by the State 
Government or purchase, sell, store or 
process such agricultural produce except 
under a licence granted in accordance 
with the provisions of the Act, the rules 
and the by-laws made thereunder and 
the conditions specified in the licence. 
The licensee thus obtains the exclusive 
privilege of transacting business in res- 
pect of purchase and sale of agricultural 
produce in the notified market area and 
he is expected to pay for this privilege 
and the facilities that he is provided by 
the market committee as enjoined by the 
Act and the rules. It has also to be 
kept in mind that the responsibility of 
paying the market fee is of the buyer 
and if he is not a licensee, then of the 
seller who is permitted to realise the 
same from the buyer according to R. 29 
(2). Such fees are leviable as soon as an 
agricultural produce is bought or sold 
by a licensee. The words “bought or 
sold” in Section 23 of the Act and in 
Rule 29 of the Rules significantly point 
out that the market fee is leviable when 
a licensee for the first time purchases or 
sells the agricultural produce. In sub- 
rule (1) of R. 29 it has been provided 
that no market fee shall be levied on 
the same agricultural produce more than 
once in the same notified market urea. 
It is thus clear that on the first transac- 
tion with regard to the agricultural pro- 
duce made within the notified market 
area, the market fee will be leviable. I 
cannot understand why the petitioner is 
objecting to the levy of the market fee 
when it has to be paid by the purchaser 
of the agricultural produce. The peti- 
tioner is admittedly the seller of Gur, 
Shakkar and Khandsari which have been 
classified as agricultural produce in the 
schedule to the Act. It is not his liabi- 
lity to pay the market fee because he 
can pass it on to the purchaser and can 
realise it from him along with the price 
of the produce. 


8. In view of the above Ciscus- 
sion, I am of the opinion that the peti- 
tioner is liable to pay the market fee on 
the sale of Gur, Shakkar and Khand- 
sari made in the notified area of Sengrur 
Market Committee, provided the deli- 
very in pursuance of the sale was made 
within the area of the notified market 
committee. It is immaterial that the said 
agricultural produce was imported from 
other Mandis in Haryana or U. P. and 
was imported into the notified market 
area in packed condition and was sold 
out by the petitioner in the same zondi- 
tion. 

9. The second point raised by the 
learned counsel for the petitioner is that 
the market fee levied by the market 
committee is a tax in the garb cf fee. 
There is no merit in this submiss:on in 


1971 


view of the judgments of their Lordships 
of the Supreme Court and the Division 
Bench of this Court cited above. The 
learned counsel has not been abie to 
advance any other argument in support 


of his plea. This submission is, there- 
fore, repelled. 
10. The learned counsel then 


argued that it was not open to the State 
Government to delete Cl. (f) of Rule 18 
(1) and (2) and that the deletion of the 
clause is arbitrary and outside the pur- 
view of the Act. I regret my inability 
to agree to this submission. In view of 
my decision above that the market fee 
can be levied on all transactions of sale 
or purchase made in the notified market 
area in which delivery is given, it can- 
not be held that the deletion of Cl. ($) 
from Rule 18{1) and (2) was arbitrary 
or outside the purview of the Act. 
Formerly the State Government had 
allowed an exemption to the dealers who 
did not purchase the agricultural pro- 
duce from the producers directly or sold 
the agricultural produce not purchased 
from the producers directly from the 
provisions of the Act but later withdrew 
this exemption, vide Notification No. GSR 
206/P.A.23/61/S.43/Amd(8)/64, dated 3rd 
September, 1964. The State Govern- 
ment could withdraw this exemption by 
the same power by which it had granted 
it. I, therefore, repel this submission 
of the learned counsel as well. 


11. I, however, find force in the 
last argument of the learned counsel that 
the assessment order made by the Ad- 
ministrator of the Market Committee is 
arbitrary and not in accordance with the 
Rules. The petitioner-firm had been 
maintaining that it was not liable to pay 
the market fee on the transactions of 
sale of Gur, Shakkar and Khandsari, 
which they had imported from outside 
Mandis of Haryana, U. P. ete. and that 
they were liable to pay market fee only 
in respect of those transactions in wnich 
the agricultural produce had been pur- 
chased from the producers directly and 
that agricultural produce was sold. The 
petitioner-firm was never informed by 
the Market Committee that this conten- 
tion of theirs owas not correct. The 
notice to the  petitioner-firm was given 
on 27th September, 1968 for appearance 
before the Administrator, Market Com- 
mittee, on 30th September, 1968 and to 
produce its books of account for the as- 
sessment of market fee from it. It was 
further stated that in the absence of 
compliance of the notice, the committee 
would make the assessment under R. 31 
(8) of the Rules. Reply to this notice 
was sent on 2nd October, 1968 but the 
Administrator passed his order on 30th 
September, 1968. He passed his order on 


Prem Chand v. State of Punjab (B. R. Tuli J.) [Prs. 9-15] 


P. & H. 57 


the report of the Mandi Supervisor and 
the Secretary of the market committee 
under R. 31(8) of the Rules. The report of 
the Supervisor is dated 30th September, 
1968 and is addressed to the Secretary 
of the Market Committee, Sangrur, in 
which it is stated that in the Mandi from 
1961-62 to 1966-67 the average annual 
income of the committee was derived 
from 7858 quintals of Gur and Shakkar 
but in 1967-68, the fee had been received 
only with regard to 3380 quintals. There- 
fore, for the remaining 4450 quintals the 
petitioner-firm was liable to the market 
fee. The price of 4450 quintals was as- 
sessed at Rs. 10,00,000/-. On similar 
grounds the import of Khandsari by the 
petitioner-firm was ass2ssed at 780 
quintals of the value of Rs. 2,53,500/. 
Thus the market fee was assessed on an 
out-turn of Rs. 12,53,500/-. The Secre- 
tary endorsed this report of the Mandi 
Supervisor on the same date and on the 
basis thereof, the Administrator passed 
the order of assessment. 


12. To say the least, this manner 
of assessment is most arbitrary. It is 
true that the committee is entitled to 
make best assessment judgment but it 
must be based on some reasonable data 
and not merely on imagination. It was 
open to the Administrator, Market Com- 
mittee, or its Secretary to find out from 
the records of the Railway, the Trans- 
port Companies and the Octori Depart- 
ment of the Municipality as to the 
quantity of Gur, Shakkar and Khand- 


sari imported by the petitioner-firm 
into the Mandi. On the basis  therecf 
some assessment by .exercising judicial 


discretion could be made but to presume 
that the entire balance of Gur, Shakkar 
and Khandsari which fell short of the 
annual average was imported and sold 
by the petitioner-firm alone is wholly 
unwarranted. There are admittedly 
some other dealers in the notified market 
area and it was in the fitness of things 
to make an inquiry from those dealers 
also. It is evident that no mind was ap- 
plied to the problem as the Mandi Super- 
visor made the report sitiing in.the office 
and the Secretary endorsed it without 
there being any objective data before 
either of them. The Administrator mere- 


ly accepted their estimate and passed 
the impugned order. 
13. A Division Bench of the 


Orissa High Court considered the making 
of the best judgment assessment in Jami 
Narasaya Prusty and Bros. v. State of 
Orissa, (1958) 9 STC 648 = (AIR 1959 
Orissa 79). In that case the assessees 
submitted a return of their sales for 
three quarters but did not include in 
the return of the first quarter the sum 
of Rs. 125 being the sale amount of five 
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watches and the officer for that reason 
added Rs. 15,000 not only to the return 
made for the period during which the 
watches were sold but to the returns 
of all the three periods. The assessees 
thereupon filed an application under 
Article 226 of the Constitution for quash- 
ing the assessments. It was held that 
the assessments for the three periods 
should be quashed inasmuch as they 
were based upon mere guess-work and 
there was no proper basis for making 
the best judgment assessment. As the 
error was apparent onthe face of the 
order, it was not necessary for the as- 
sessees to go in appeal under the Sales 
Tax Act before invoking the jurisdiction 
of the High Court under Art. 226. A 
Division Bench of the Kerala High Court 
in Balakrishna and Sons v. Sales Tax 
eer (1961) 12 STC 272 (Ker), held 
that— 


“in making a best judgment assess- 
ment, the assessing authority discharges 
quasi~judicial functions and the order he 
passes must not be capricious, arbitrary 
or punitive. The order must also dis- 
close the basis for the best judgment 
assessment, so that the higher autho- 
rities may know the grounds on which 
the assessment has been based.” 


14. A learned Single Judge of the 
Kerala High Court (Vaidialingam, J., 
now a Judge of the Supreme Court), in 
Namadeva Shenoy v. Sales Tax Officer, 
Special Circle, Cannanore, (1963) 14 STC 
159 (Ker), observed as under:— 


“It is needless to state that when the 
officer proceeds to make a best judg- 
ment assessment, there is a duty on his 
part to make available to the petitioner 
every point or aspect that he proposes 
to take into account in making the best 
judgment assessment, and give the as- 
sessee opportunity to place all the objec- 
tions that may be available to him both 
under law and on facts, regarding the 
proposal. After completing all these 
formalities, it is open to the assessing 
authority to make the final assessment.” 
In that case the pre-assessment notice 
issued to the assessee stated that the 
books of account produced by the as- 
sessee had been rejected on account of 
certain defects and that the officer was 
estimating the turnover to the best of 
his judgment, but it did not, as such, 
indicate the basis the officer had pro- 
posed to adopt for making the best judg- 
ment assessment. It was held that it 
could not be said that the assessee had 
been given a fair and full opportunity 
to place all his points of view regarding 
the return that he had filed and, there- 
fore, the order making the best judg- 
ment assessment must be set aside. 
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15. A learned Single Judge of the 
Calcutta High Court in Jhagru Shaw v. 
Commr. of Commercial Taxes, (1966) 17 
STC 130 (Cal), held as under:— 


“It is now a well-known proposition 
of law that if a Revenue Officer is to 
make an assessment to the best of his 
judgment, against an assessee who is in 
default as regards supplying information, 
he must not act dishonestly, or vindic- 
tively or capriciously, because he must 
exercise his judgment in the matter. He 
must make what he honestly believes to 
be a fair estimate of the proper figure 
of assessment and for this purpcse he 
may take into consideration local know- 
ledge and repute in regard to the as- 
sessee’s circumstances and his own know- 
ledge of the previous returns by and the 
assessments of, the assessee and all other 
matters which he thinks would assist 
him in arriving at a fair and proper 
estimate. Though there must be neces- 
sarily some guess work in the matter, it 
must be honest guess work.” 


16. In M. Appukutty v. Sales Tax 
Officer, Kozhikode, (1966) 17 STC 380 = 
(AIR 1966 Ker 55), a Single Judge of the 
Kerala High Court (P. Govindan Nair J.) 
held as under:— 


“Principles of natural justice de- 
mand that there should be a fair deter- 
mination of a question by quasi-jvtdicial 
authorities. Arbitrariness will certainly 
not ensure fairness. If giving a mere op- 
portunity to show cause and to explain 
would satisfy the principles of natural 
justice, the notice to show cause becomes 
an empty formality signifying nothing, 
for, after issuing the notice to show 
eause,. the authority can decide accord- 
ing to his whim and fancy. The judi- 
clal process does not end by making 
known to a person the proposal against 
him and giving him a chance to ex- 
plain. It extends further to a judicial 
consideration of his representations and 
the materials and a fair determination 
of the question involved. 


If the quasi-judicial authority dis- 
regards the materials available or if it 
refuses to apply its mind to the ques- 
tion and if it reaches a conclusion 
which bears no relation to the facts be- 
fore it, to allow those decisions to stand 
would be violative of the principles of 
natural justice. Arbitrary decisions can 
also, therefore, result in violation oZ the 
principles of natural justice which is a 
fundamental concept of Indian jurispru- 
dence. In certain cases, where an autho- 
rity refuses to apply its mind to the 
question and makes a decision as it likes, 
it may amount to even a mala fide deci- 
sion. 


The existence of an alternative 
remedy is not an absolute bar to the 
issue of a writ of certiorari when there 
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has been violation of the principles of 
natural justice and infringement of 
fundamenial rights. The remedy avail- 
able by way of appeal to the Appellate 
Authority and then by way of second 
‘appeal to the Tribunal and then by a 
revision to the High Court is not 
adequate where an assessee is compelled 
in the meantime to pay the tax imposed 
on him by an arbitrary assessment which 
has been solely guided by the whim and 
fancy of the assessing authority. 


When sales tax is imposed illegally 
in an arbitrary and capricious manner 
there is an infringement of the funda- 
mental right of an assessee to carry on 
his trade or business. Although quasi- 
judicial authorities have jurisdiction to 
decide rightly as well as wrongly, no 
judicial or quasi-judicial authority has 
the right to decide in an arbitrary 
manner and if it so decides, the High 
Court should safeguard the interest of 
the victim of such decision by interfer- 
ing under Art. 226 of the Constitution. 
Further, in such cases, Art. 265 of the 
Constitution is also violated, inasmuch as 
there is no collection of tax by the 
authority of law when assessments are 
made in an arbitrary fashion.” 


17. Their Lordships of the 
Supreme Court in the State of Kerala v. 
C. Velukutty, (1966) 17 STC 465 (SC), 
observed as under:— 


“Under Section 12(2) (b) of the Act, 
power is conferred on the assessing 
authority in the circumstances mention- 
ed thereunder to assess the dealer to 
the best of his judgment. The limits of 
the power are implicit in the expression 
‘best of his judgment’. Judgment is a 
faculty to decide matters with wisdom 
truly and legally. Judgment does not 
depend upon the arbitrary caprice of a 
judge, but on settled and invariable 
principles of justice. Though there is an 
element of guess-work in a ‘best judg- 
ment assessment’, it shall not be a wild 
one, but shall have a reasonable nexus 
to the available material and the cir- 
cumstances of each case. Though sub- 
= section (2) of Section 12 of the Act pro- 
vides for a summary method because of 
the default of the assessee, it does not 
enable the assessing authority to func- 
tion capriciously without regard for the 
available material. 


Can it be said that in the instant 
case the impugned assessment satisfied 
the said tests? From the discovery of 
secret accounts in the head office, it does 
not necessarily follow that correspond- 
ing set of secret accounts were maintain- 
ed in the branch office, though it is pro- 
bable that such accounts were maintain- 
ed. But, as the accounts were secret, it 
is also not improbable that the branch 
office might not have kept parallel ac- 
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counts, as duplication of false accounts 
would facilitate discovery of fraud and 
it would have been thcught advisable 
to maintain only one set of false ac- 
counts in the head office. Be that as it 
may, the maintenance of secret accounts 
in the branch office cannot be assumed 
in the circumstances of the case. - That 
apart, the maintenance of secret ac- 
counts in the branch office might lead 
to an inference that the accounts disclos- 
ed did not comprehend all the transac- 
tions of the branch office. But that does 
not establish or even  probabilise the 
finding that 135 per cent or 200 per cent 
or 500 per cent of the disclosed turnover 
was suppressed. That could have been 
ascertained from other materials. The 
branch office had dealings with other 
customers. Their names were disclosed 
in the accounts. The accounts of those 
customers or their statements could have 
afforded a basis for the best judgment 
assessment. There must also have been 
other surrounding circumstances, such as 
those mentioned in the Privy Council’s 
decision cited supra. But in this case 
there was no material before the asses- 
sing authority relevant to the assessment 
and the impugned assessments were arbi- 
trarily made by applying a ratio between 
disclosed and concealed turnover in one 
shop to another shop of the assessee. It 
was only a capricious surmise unsupport- 
ed by any relevant material. The High 
Court, therefore, rightly set aside the 
orders of the Tribunal.” 


18. In Polisetti Subbaraidu and 
Co. v. Commissioner of Income-tax, A. P., 
(1968) 69 ITR 738 (Andh Pra) a Division 
Bench of the Andhra Pradesh High 
Court held that “as the estimate was 
made by the department without disclos- 
ing to the assessee the details of material 
relied upon and the details of compar- 
able eases, it was arbitrary and capri- 
cious” 


19. In view of these judgments, 
I am of the opinion that the order of 
assessment passed by the Administrator, 
Market Committee, Sangrur, on 30th 
September, 1968 was arbitrary and not 
in accordance with the Rules and the 
principles of natural justice. After the 
petitioner-firm had failed to produce the 
account books, it was the duty of the 
Administrator or the Secretary to make 
honest enquiries from other sources as 
indicated above and then to estimate the 
quantity of Gur, Shakkar and Khandsari 
sold by the petitioner-firm on which it 
was liable to pay the market fee. After 
collecting the information, the assessing 
authority should communicate that in- 
formation to the petitioner-firm and give 
it an opportunity to show that the 
material collected was faulty and could 
not be made the basis of the assessment. 
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It is true that an element of guess-work 
enters the estimate of best judgment but 
it must be an honest estimate as has 
been emphasised by the learned Judges 
in the cases cited above. I have, there- 
fore, no option but to set aside the order 
of assessment and the notice of demand 
issued in pursuance thereof, Annexures 
‘L’ and ‘K’, respectively, to the writ 
petition. 


20. The learned counsel for res- 
pondents 2 and 3 raised a preliminary 
objection to the maintainability of the 
writ petition which is based on sub- 
rule (13) of Rule 31 of the Rules. This 
sub-rule provides for an appeal against 
the assessment order made under sub- 
‘rules (8) and (9) to the Chairman of the 
Board but no such appeal is to be en- 
tertained unless the applicant deposits 
the amount of fee assessed as due from 
him in full with the Committee con- 
cerned. In the first place, the provision 
of an alternative remedy is not an ab- 
solute bar to the maintainability of a 
writ petition under Art. 226 of the Con- 
stitution. In the second place, the pro- 
vision of appeal has been made in the 
Rules and not in the Act but it is fetter- 
ed with a condition that the amount of 
fee assessed has to be paid before the 
appeal can be heard. There is no provi- 
sion in the Act enabling the State Gov- 
ernment to impose such a fetter on the 
right of appeal. In M/s. J. N. Sharma and 
Sons v. Assessing Authority, 1967 Cur LJ 
512 (Punj and Haryana) Rule 61-A of 
the Punjab General Sales Tax Rules was 
held to to be ultra vires sub-section (3A) 
of Section 21 of the Punjab General 
Sales Tax Act on the ground that the 
restriction imposed by the rule was far 
greater than the permitted restriction 
referred to in Section 21 (3A) of the 
Act. The fetter imposed by that rule was 
that the revising authority shall not hear 
the revision unless the petitioner had 
deposited the assessed sales-tax. 


21. A Division Bench of this 
Court in Daya Krishan v. Assessing 
Authority cum Excise and Taxation Off- 
cer (Enforcement), (1966) 68 Pun LR 673, 
held as under:— 


“Rules 61-A and 62 of the Punjab 
General Sales Tax Rules are not an 
aid to the revisional jurisdiction of the 
Excise and Taxation Commissioner, but 
cut at the roots of that jurisdiction con- 
ferred by the Legislature. These Rules 
substantially nullify the  revisional 
powers conferred by Section 21 of the 
Punjab General Sales Tax Act, and are 
inconsistent therewith. The requirement 
of payment of disputed demand as a 
condition precedent for being heard 
against the ‘creation of that demand is 
not inherent in the jurisdiction to hear 
either an appeal or a revision. Such a 
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hurdle can be created only by the com- 
petent Legislature and not by framing 
a rule which is inconsistent with the sec- 
tion conferring the powers of appeal or 
revision. The impugned rules substan- 
tially take away the right conferred by 
Section 21 of the Act except in certain 
rare cases where the Commissioner may 
find that it is impossible for the aggriev- 
ed party to deposit the amount in ques- 


tion. Both the Rules are repugnant to 
aaa 21 of the Act and are of no 
effect.” 


I, therefore, hold that the provision of 
appeal in R. 31(13) of the Rules is not 
an adequate or suitable alternative 
remedy as it requires the petitioner to 
deposit the assessed fee before his ap- 
peal can be heard. The writ petition is, 
therefore, competent. 


22. For the reasons given above, 
the writ petition is accepted and the as- 
sessment order dated 30th September, 
1968, Annexure ‘L’ to the writ petition 
and the notice of demand dated 3rd 
October, 1968, Annexure ‘K’ to the writ 
petition, are hereby quashed. The res- 
pondents will be at liberty to make fresh 
assessment in accordance with law and 
keeping in view the observations made 
above. In the circumstances of the case, 
I make no order as to costs. 


Petition allowed. 
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(V 58 C 15) 


BAL RAJ TULI, J. 

Atlas Cycle Industries Ltd., Sonepat, 
Petitioner v. P. N. Thukral and cthers, 
Respondents. 

Civil Writ Nos. 3244 to 3246 of 1968, 
D/-2-9-1969. 

(A) Industrial Disputes Act (1947), 
S. 2-A — Provision constitutionally valid 
—- Dispute between an individual work- 
man and the management referable for 
adjudication to Labour Court. 1969 Ser 
LR 863 (Punj & Har), Foll. (Para 5) 


(B) Industrial Disputes Act (1947), 
Ss. 10, 11 & 33 — Dismissal of workman 
after domestic enquiry by employer — 
Labour court to first decide the question 
of propriety and fairness of the enquiry 
—- Only when it finds them lacking, can 
the court require production of evidence 
to justify the action. 


In a case where the employer had 
dismissed his workman from service 
after holding a domestic enquiry and the 
dispute was referred for adjudication to 
the Labour Court, the Labour Court had 
to first decide the ‘matter with regard to 
the propriety and fairness of the domes- 
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tic enquiry before requiring the manage- 
ment and the workman to produce evi- 
dence to justify the termination of the 
- services of the workman. The Labour 
Court could not refuse to decide the 
question on the ground that it would 
amount to piece-meal decision of the re- 
ference. In case the Labour Court should 
come to the conclusion that the enquiry 
was fair and proper and no defect 
could be found therewith, the Labour 
Court would have no jurisdiction to pro- 
ceed with the reference and the only 
award that it has to make would be to 
dismiss the reference, so that the par- 
ties would be relieved of the necessity 
to lead evidence on the merits of the 
dismissal. In case it should conclude 
that the enquiry was in any way defec~ 
tive, it could then require the parties to 
lead evidence in that regard. 

(Paras 6 and 8) 


Though under Section 11, the Labour 
Court could follow such procedure as it 
might think fit, the procedure it could 
follow must be in consonance with the 
accepted principles of procedure which 
were followed by such courts, and Tri- 
bunals. This could not be said to allow 
the Labour Court to refuse to decide the 
above preliminary question. (Para 7) 


The above holds good as much to 
references made under Section 10 as to 
the applications under Section 33 of the 
Industrial Disputes Act. AIR 1960 SC 
160 & (1961) 2 Lab LJ 644 at p. 648 (SC) 
& AIR 1965 SC 1803 at p. 1808 & AIR 
1958 SC 130, Foll (Para 8) 


Cases Referred: Chronological Paras 


(1969) Civil Writ No. 1129 of 1969, 
D/-2-9-1969 = 1969 Ser LR 863 
(Punj & Har), M/s. Gedore Tools({I} 
Pvt. Ltd. v. The State of 
Haryana 

(1965) ATR 1965 SC 1803 (V 52)= 
1965-2 Lab LJ 162, Workmen of 
Motipur Sugar Factory Pvt. Ltd. 
v. Motipur Sugar Factory Pvt. 


Ltd. 

(1961) 1961-2 Lab LJ 644 = 1962- 
3 SCR 684, Bharat Sugar Mills . 
Ltd. v. Jai Singh `. 8 

(1960) AIR 1960 SC 160 (V 47)= : 
(1959) 2 Lab LJ 666, Punjab 
National Bank Ltd. v. Their 
Workmen 

(1959) AIR 1959 SC 1111 (V 46)= 
1959-2 Lab LJ 663, Phulbari Tea 
Estate v. Its Workmen 8 

(1959) AIR 1959 SC 923 (V 46)= 
1959-2 Lab LJ 388, Sasa Musa 
ee Works (P) Ltd. v. Shobrati 


7, 8 


Khan 8 
(1958) AIR 1958 SC 130 (V 45)= 

1958-1 Lab LJ 260, Indian Iron 

and Steel Co. Ltd. v. Their . 

Workmen 8 
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Dr. Anand Parkash with R. K. 
Chhibbar and 5. P. Jain, for Petitioner; 
D. S. Tewatia, Advocate General (Har~ 
yana) with C. B. Kaushik (for Nos. 1 & 
3) and B. S. Bindra (for No. 2), for Res- 
pondents. 

ORDER:— This judgment will dis- 
pose of Civil Writ Nos. 3244 of 1968, 3245 
of 1968 and 3246 of 1968, filed by the 
Atlas Cycle Industries Ltd. Sonepat, 
against Shri P. N. Thukral, as also Civil 
Writ No. 1441 of 1969, M/s. Krishna 
Embfastners Pvt. Ltd. v. Presiding Offi- 
cer, Labour Court, Faridabad, which has. 
been directed to be heard with Civil 
Writ No. 3244 of 1968, as common ques- 
tions of law arise in all these petitions. 


2. The facts in the first three 
writ petitions are identical and I only 
state the facts of Civil Writ No. 3244 of 
1968. The Governor of Haryana, by an 
order dated October 9, 1967, referred the 
industrial dispute regarding the termina- 
tion of services of respondent 2 for adju- 
dication to the Labour Court, Rohtak. 
The parties filed their -respective state- 
ments before the Labour Court. The 
management raised objections to the con- 
stitution of the Labour Court and the ap- 
pointment of its Presiding Officer, on the 
following grounds:— 


(i) After the formation of the State 
of Haryana, no notification has been 
issued constituting the Labour Court for 
the State of Haryana and, therefore, the 
present reference and proceedings are 
without jurisdiction. 

(ii) The Labour Court has come to 
an automatic end because the appoint- 
ment of Shri Hans Raj Gupta, the pre- 
decessor of the present Presiding Officer 
has been held to be invalid. 

(iii) There was no Presiding Officer 
in this Court on the date of reference 
because the appointment of the Presid- 
ing Officer as required by Rule 5 of the 
Industrial Disputes (Punjab) Rules, 1958, 
had not been notified in the official 
gazette. 

(iv) The notification dated July 2, 
1968, notifying the appointment of the 
present Presiding Officer does not vest 
any jurisdiction in this Court because 
Section 8 of the Industrial Disputes Act 
is not attracted, there being no vacancy 
which could be filed up and it could 
no be filled up with retrospective 
effect. 


Another objection that was taken 
was that Section 2-A of the Industrial 
Disputes Act, 1947 (Act 14 of 1947) 
(hereinafter called the Act) was ultra 
vires and no reference could be made of 
the individual dispute between the peti- 
tioner and respondent 2. Section 2-A 
was added to the Act by the Industrial 
Disputes (Amendment) Act, 1965 (Act 
35 of 1965). On the pleadings of the par- 
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ties, the following issues were framed 
by the learned Labour Court on Febru- 
ary 27, 1968:— 


(1) Whether the objections regard- 
ing constitutional validity of S. 2-A of 
the Industrial Disputes Act can be raised 
in this Court? 

(2) Whether the reference is invalid 
for the reasons mentioned in Cis. (b) and 
(c) of the preliminary objections? 

(3) Whether the termination of ser- 
vices of Shri Prem Pal Bedi is justified 
and in order? If not to what relief he 
is entitled? 

3. An application was made by 
the management on August 29, 1968 
raising the objections to the constitution 
of the Labour Court and the appoint- 
ment of its Presiding Officer, as set out 
above. Another application was made 
on September 17, 1968, in which a re- 
quest was made to decide the preli- 
minary objections in the first instance as 
they related to the jurisdiction of the 
Court to decide the reference. It was 
also pleaded in this application that res- 
pondent 2 had been dismissed after a 
proper enquiry and respondent 2 had 
raised a number of objections to the en- 
quiry to which a reply had been filed by 
the management. It was submitted that 
the management had a right to lead evi- 
dence on merits if it was held that the 
enquiry was not proper and the ques- 
tion whether evidence on merits should 
be led or not would arise only after the 
Court gave a finding whether a domestic 
enquiry was proper or not. It was, 
therefore, submitted that a decision 
should be given by the Labour Court 
as to whether domestic enquiry was 
proper or not before calling upon 
the management to lead evidence to 
prove that the termination of the ser- 
vices of respondent 2 was in order. The 
learned Labour Court, by order dated 
September 28, 1968, decided that his ap- 
pointment as the Presiding Officer of the 
Labour Court, Rohtak, was in order and 
the reference to that Court had been 
validly made. 


With regard to the vires of Sec. 2-A 
of the Act, it was held that the Court 
had no jurisdiction to go into the matter 
and that the petitioner-company could 
seek this remedy in the High Court. 
With regard to the request of the 
management to decide about the domes- 
tic enquiry being fair and proper before 
calling upon it to lead evidence on the 
point whether the termination of the 
services of respondent 2 was justified or 
not. it was held that the management 
had made this request after the lapse of 
seven months from the date on which 
the issues were framed and that the 
decision of the reference could not be 
made piece-meal. A further reason was 
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stated that the decision of a reference 
made to the Labour Court is not an- 
nounced. to the parties but is sent to the 
Government for publication in the Gov- 
ernment Gazette and, therefore, the 
giving of piece-meal award will not be 
correct. It was further observed that 
the management knew whether the 
domestic enquiry held by it was proper 
or not and it was for the management to 
lead or not to lead evidence on the merits 
of the termination of the services of the 
respondent. The Labour Court thts re- 
fused to decide the point with regard to 
the propriety and fairness of the domes- 
tic enquiry as a preliminary issue. The 
present writ petition has been filed ques- 
tioning the correctness of the decisions 
on the preliminary points canvassed be- 
fore the learned Labour Court. This 
writ petition owas filed on October 16, 
1968 and was admitted on the following 
day. Further proceedings before the 
Labour Court were stayed. 


4. The return to the writ peti- 
tion has been filed only by -respondent 3, 
the State of Haryana, in which the order 
of the Labour Court has been justified. 


5. I have decided today Civil 
Writ No. 1129 of 1969 (Punj & Har) M/s. 
Gedore Tools (I) Pvt. Ltd. v. The State 
of Haryana in which I have held that 
the appointment of Shri P. N. Thukral 
as the Presiding Officer of the Labour 
Court, Rohtak, was valid and in order 
but his appointment as the Presiding 
Officer of the Labour Court, Faridabad, 
which was established by notification 
dated June 20, 1968, was not in crder. 
On that basis, the reference of the in- 
dustrial dispute made to the Lebour 
Court. Rohtak, in all the four writ peti- 
tions which are being. decided by this 
judgment, was in order but these re- 
ferences were not transferred to the 
Labour Court, Faridabad, and Shri P. N. 
Thukral had no jurisdiction to pass any 
orders in these cases after June 20, 1968. 
I have also held in that writ petition that| 
Section 2-A of the Act, as inserted by 
the Industrial Disputes (Amendment) Act 
(35 of 1965), is a constitutionally valid 
piece of legislation and that a dispute be- 
tween © an individual workman and the 
management can be referred for adtudi- 
cation to the Labour Court. I have dealt 
with all the arguments advanced by the 
learned counsel for the parties in the 
writ petitions which have been disposed 
of by that order and the counsel aptear- 
ing in these cases in that judgment and 
I need not repeat the same in this judg- 
ment. 


6. Although the impugned order 
dated September 28, 1968 is liable to be 
quashed on the ground that the appoint- 
ment of Shri P. N. Thukral as the Presid- 
ing Officer of the Labour Court, Farida- 
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bad, in which capacity he has passed this 
order, was not legal, I have considered 
it proper to decidé the point whether 
the learned Labour Court should have 
decided the matter with regard to the 
propriety and fairness of the domestic 
-enquiry before requiring the manage- 
ment to adduce evidence to justify the 
termination of the services of respondent 
2, as this is the only point canvassed in 
C. W. 3244 of 1968. 


It has been submitted by the learned 
counsel for the petitioner that in case 
the Labour Court comes to the conclu- 
sion that the domestic enquiry was fair 
and proper and no defect could be found 
therewith, the Labour Court has no 
jurisdiction to proceed with the reference 
and the only award that it has to make 
is to dismiss the reference, so. that the 
parties are relieved of the necessity to 
lead evidence on the merits of the ter- 
mination of services. In case the Labour 
Court comes to the conclusion that the 
domestic enquiry was in any way defec- 
tive, an interim order to that effect can 
be passed and the parties can be direct- 
ed to lead evidence on the merits of the 
termination of the service. The reason 
stated by the learned Labour Court that 
it will mean piece-meal decision of the 
reference is not correct. In case the 
Labour Court comes to the conclusion 
that the enquiry was defective, the order 
passed will be an interlocutory order and 
not an award. An interlocutory order 
can be announced to the parties and has 
not to be published in the Government 
Gazette. It is the award finally deciding 
the reference that has to be published in 
the Government Gazette and cannot be 
announced to the parties. This reason- 
ing of the learned Labour Court is, 
therefore, not sound and, in my opinion, 
the rejection of the request on this 
ground was not legal or proper. The 
learned Presiding Officer has himself ob- 
served that in case the domestic enquiry 
is held to be proper and fair, he will 
have no jurisdiction to decide whether 
the termination of services of respon- 
dent 2 was justified and in order, from 
which it follows that if the decision on 
the preliminary point goes in favour of 
the petitioner, the reference can be 
decided finally and the award so made 
can be sent to the Government for 
publication. I, therefore, consider that 
the proper course for the learned Presid- 
ing Officer of the Labour Court was to 
decide the matter with regard to the 
propriety and fairness of the domestic 
enquiry before requiring the manage- 
‘iment and the workman to produce evi- 
dence to justify the termination of the 
services of the respondent. 


1: It is submitted by the learned 
counsel for the respondents that under 
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Section 11 of the Act, the Labour Court 
can follow such procedure as it may 
think fit and the Labour Court did not 
act illegally in the exercise of its juris- 
diction while deciding that it shall not 
decide the preliminary point before 
deciding issue No. 3 on merits and no 
case for interference with that order by 
this Court has been made out. It is no 
doubt true that the Labour Court can 
follow such procedure as it may think 
fit but that procedure must be in con- 
sonance with the accepted principles of 
procedure which are followed by such 
Courts and Tribunals. The learned 
counsel for the petitioner has referred 
to a judgment of their Lordships of the 
Supreme Court, in Punjab National Bank 
Ltd. v. Their Workmen, (1959) 2 Lab LJ 
666 = (AIR 1960 SC 160) in which the 
following observations occur:— 


“Where an application is made by 
the employer for the requisite permis- 
sion under Section 33, the jurisdiction of 
the tribunal in dealing with such an ap- 
plication is limited. It has to consider 
whether a prima facie case has been 
made out by the employer for the dis- 
missal of the employee in question. If 
the employer has held a proper enquiry 
into the alleged misconduct of the em- 
ployee and if it does not appear that the 
proposed dismissal of the employee 
amounts to victimization or an unfair 
labour practice, the tribunal has to limit 
its enquiry only to the question as to 
whether a prima facie case has been 
made out or not. In these proceedings 
it is not open to the tribunal to consider 
whether the order proposed to be passed 
by the employer is proper or adequate 
or whether it errs on the side of exces- 
sive severity; nor can the tribunal grant 
permission, subject to certain conditions, 
which it may deem to be fair. It has 
merely to consider the prima facie aspect 
of the matter and either grant the per- 
mission or refuse it according as it holds 
that a prima facie case is or is not made 
out by the employer.” 


8. Their Lordships of the 
Supreme Court, in Bharat Sugar Mills, 
Ltd. v. Jai Singh, 1961-2 Lab LJ 644 
at p. 648 (SC) reiterated the same pro- 
position in the following words:— 


“Evidence was, however, adduced by 
the appellant before the industrial tri- 
bunal to make out its case that the work- 
men concerned were in fact guilty of 
the alleged misconduct. On behalf of 
the respondents it has been urged before 
us that once it is found that the en- 
quiry by the domestic tribunal has been 
defective, it was not open to the indus- 
trial tribunal before which the applica- 
tion under Section 33 is made to allow 
any evidence to be adduced before it. 
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We see no force in this contention. When 
an application for permission for dis- 
missal is made on the allegation that the 
workman has been guilty of some mis- 
conduct for which the management con- 
siders dismissal the appropriate punish- 
ment, the tribunal has to satisfy itself 
that there is a prima facie case for such 
dismissal. Where there has been a pro- 
per enquiry by the management itself, 
the tribunal, it has been settled by a 
number of decisions of this Court, has 
to accept the findings arrived at in that 
enquiry unless it is perverse and should 
give the permission asked for unless it 
has reason to believe that the manage- 
ment is guilty of victimization or has 
been guilty of unfair labour practice or 
is acting mala fide.” 


The learned counsel for respondent 2 
has pointed out that this principle holds 
good in the case of -applications under 
Section 33 of the Act and not in the ad- 
judication of references made under Sec- 
tion 10 of the Act. This submission is 
not correct in view of the following ob- 
servations of their Lordships of the 
Supreme Court, in Workmen of Motipur 
Sugar Factory (Pvt.) Ltd. v. Motipur 
Sugar Factory (Pvt.) Ltd. (1965) 2 Lab 
LJ 162, at p. 170 = (AIR 1965 SC 1803 
at p. 1808):— 


“It is true that three of these cases, 
Sasa Musa Sugar Works (Pvt.) Ltd. v. 
Shobrati Khan, (1959) 2 Lab LJ 388 = 
(AIR 1959 SC 923); (1959) 2 Lab LJ 666 
= (ATR 1960 SC 160) and (1961) 2 Lab 
LJ 644 (SC), except Phulbari Tea Estate 
ease, (1959) 2 Lab LJ 663 = (AIR 1959 
SC 1111), were on applications under 
Section 33 of the Industrial Disputes Act, 
1947. But in principle we see no dif- 
ference whether the matter comes be- 
fore the tribunal for approval under 
Section 33 or on a reference under Sec- 
tion 10 of the Industrial Disputes Act, 
1947. In either case, if the enquiry is 
defective or if no enquiry has been held 
as required by standing orders, the entire 
ease would be open before the tribunal 
and the employer would have to justify 
on fact as well that its order of dis- 
missal or discharge was proper. Phul- 
bari Tea Estate case, 1959-2 Lab LJ 
663 = (AIR 1959 SC 1111) (vide supra) 
was on a reference under Section 10 and 
the same principle was applied there 
also, the only difference being that in 
that case there was an inquiry though 
it was defective. A defective enquiry, 
in our opinion, stands on the same foot- 
ing as no enquiry and in either case the 
tribunal would have jurisdiction to go 
into the facts and the employer would 
have to satisfy the tribunal that on facts 
the order of dismissal or discharge was 
proper.” 
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In view of these judgments of their 
Lordships of the Supreme Court, it is 
to be held that the learned Labour Court 
should have decided in the first in- 
stance whether the domestic enquiry held 
by the management was proper and fair 
and free from any defect before calling 
upon the parties to adduce evidence with 
regard to the justification of the termi- 
nation of the services of respondent 2. 
Respondent 2 can lead evidence to show 
that the enquiry was defective on the 
grounds available to him, e.g., the prin- 
ciples of natural justice were violated or 
not observed, he was not given proper 
opportunity to defend himself, the ter- 
mination of services owas by way of 
victimisation or there were mala fides 
on the part of the management or any 
other reason which would vitiate the 
enquiry, according to the well-known 
principles laid down by their Lordships 
of the Supreme Court in Indian Iron and 
Steel Co. Ltd. v. Their Workmen, 1958-1 
Lab LJ 260 = (AIR 1958 SC 130). 


9. The learned counsel for res- 
pondent 2 has further argued that piece- 
meal decision on such matters leads to 
delay in the disposal of the reference as 
any order passed by the Labour Court 
holding that the enquiry was not fair, 
could be attacked by the management in 
a writ petition. This ground again is of 
no substance, as in the present case the 
order refusing to decide the poing has 
led to this writ petition being filed and 
has caused delay in the disposal of the 
reference. Since the matter goes to the 
jurisdiction of the Labour Court in case 
it is decided in a particular manner, I 
am of the opinion, that the Labour Court 
should have decided the matter with 
regard to the propriety of the domestic 
enquiry before calling upon the parties 
to adduce evidence with regard to the 
justification of the termination of ser- 
vices. The order of the Labour Court on 
this point is also liable to be quashed. No 
direction is necessary to be given as the 
order is without jurisdiction on the 
ground that the learned Presiding Offi- 
cer, who passed it, had not been validly 
appointed. 


10. In Civil Writ No. 1441 of 
1969, M/s. Krishna Embfastners Private 
Ltd. v. Presiding Officer, Labour Court, 
Faridabad, the only point that has been 
canvassed is the last point decided in the 
ease of Atlas Cycle Industries Limited, 
that is, the learned Labour Court was 
not justified in refusing to decide the 
matter with regard to the propriety and 
fairness of the domestic enquiry before 
requiring the petitioner to adduce evi- 
dence justifying the termination of ser- 
vices of the workmen whose dispute had 
been referred for adjudication ta the 
Labour Court. The impugned orde2r is 
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liable to be quashed for the reasons 
stated above as also on the ground that 
it was passed by Shri P. N. Thukral as 
Presiding Officer, Labour Court, Farida- 


bad, on April 16, 1969, whose appoint- 


ment as such Presiding Officer was illegal 
and the order passed by him is without 
jurisdiction. 

11. For the reasons piven above 
these petitions are allowed to the extent 
indicated above and the impugned orders 
of the Presiding Officer of the Labour 
Court, Faridabad, in all the four cases, 
are hereby quashed. Since the points 
involved were not free from difficulty, 
I leave the parties to bear their own 
costs. The Labour Court that will decide 
these references hereafter shall bear in 
mind the observations made above. 

Petitions partly allowed. 
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Bhagwan Dass Singla, Petitioner v. 
oo Singh and another, Respon- 
ents. 


Election Petn. No. 1 of 1969, D/- 
8-9-1969. 


(A) Representation of the People Act 
(1951), S. 36(7) — Scrutiny and proof 
~— Entry in Electoral Roll is conclusive 
proof that age of person whose name is 
entered is 21 years at least — Elec- 
toral Roll showing age as twenty — 
Nomination paper rejected ignoring Sec- 
tion 36(7) — Rejection improper. 


Age is merely a qualification for 
being entered as an elector in the elec- 
toral roll and it is only the name of that 
person who is 21 years of age that can 
be entered in the electoral roll. There 
is a clear presumption that the person 
whose name is entered in the electoral 
roll is 21 years of age. Therefore an 
entry in the electoral roll that the age 
of an elector is 20 years is pointless and 
no value can be attached to it. It 
follows that when the nomination paper 
is rejected merely on the basis of that 
entry Section 36(7) is ignored and there- 
fore such rejection is improper. AIR 
1960 SC 1049 & AIR 1954 SC 520 & AIR 
1968 Punj 1 (FB), Foll. l 

(Paras 11, 12 and 15) 

(E) Representation of the People Act 
(1951), S. 36(2) (a) — Scrutiny — Rejec- 
tion of nomination paper — Nomination 
rejected for lack of age qualification 
under Art. 173 of the Constitution—Re- 
jection is open to examination by Elec- 
tion Tribunal — (Constitution of India, 
Art. 173). 

To reject a nomination paper for 
want of the age qualification under Arti- 
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cle 173 of the Constitution there must be 
prima facie evidence. The decision in this 
matter of the Returning Officer and the 
resulting rejection of the nomination is 
not final but open to examination by the 
Election Tribunal in an election petition. 
AIR 1954 SC 520 & AIR 1959 SC 422, 
Foll; AIR 1960 SC 368, Ref. 

(Paras 16 and 18) 


(C) Evidence Act (1872), S. 32(5) — 
Age entry relating to — Entry as to age 
in school register is relevant piece of evi- 
dence — Slight evidence to contrary may 
displace it. (Point conceded — (Repre- 
sentation of the People Act (1950), S. 19 
— Conditions for registration in electoral 
roll — Age) — (Constitution of India, 
Art. 173 — Qualifications for Assembly 
membership — Age). 

(Para 21) 


(D) Constitution of India, Art. 173 

— Qualifications for Assembly member- 
ship) — Age of candidate — Docu- 
mentary evidence clearly proving claim 
of petitioner-candidate —— Non-produc- 
tion of his parents in evidence does not 
materially affect the case —- Theirs will 
be merely oral testimony — In any case, 
the only source for the date mentioned 
in the document would have been the 
parents — Their non-production may be 
serious if even slight evidence to the 
contrary is led by respondent — (Repre- 
sentation of the People Act (1950), S. 19 
— Conditions for registration in electoral 
roll — Age) — (Evidence Act (1872), Sec- 
tion 32(5) —- Age — Evidence of parents). 
(Para 21) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Punj 1 (V 55)= 
(1967) 69 Pun LR 618 (FB), 
Roop Lal Mehta v. Dhan aa 
2, 15 
(1960) AIR 1960 SC 368 (V 47)= 
22 Ele LR 64, S. M. Banerji v. 
Sri Krishna Agarwal 16, 17 
(1960) AIR 1960 SC 1049 (V 47)= 
22 Ele LR 366, Brijendralal 
Gupta v. Jwalaprasad 11, 12, 15 
(1959) AIR 1959 SC 422 (V 46)= 
- (1959) Supp (1) SCR 623, N. T. 
Veluswami Thevar v. G. Raja B 


Ele LR 494, Durga Shankar 
Mehta v, Thakur Raghuraj | 
Singh . 11, 16, 17 


Ajit Singh Bains, for Petitioner: 
Joginder Singh Rekhi (for No. 1), J. N. 
Kaushal, Sr. Advocate with C. L. 
Lakhanpal and I. S. Vimal (for-No. 2), 
for Respondents. 


ORDER:— The only ground, on 
which the election of the returned candi- 
date is sought to be declared void, is — 
that the petitioner’s nomination paper 
was improperly rejected. 
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2. The. petitioner is an Advocate. 
The State of Punjab was under the 
President’s rule, when a Mid-Term Poll 
was ordered. In this petition, the dis- 
pute relates to Lehragaga Constituency. 
This Constituency was called to elect its 
representative to the Vidhan Sabha on 
the Ist of January, 1969. The nomina- 
tion papers were to be filed with effect 
from the 4th of January, 1969, to the 
8th of January, 1969. On the Tth of 
January, 1969, the petitioner personally 
filed his nomination paper and he was 
told that the nomination papers would be 
scrutinized on the 9th of January, 1969, 
the date fixed for that purpose. At the 
time, when the nomination papers were 
scrutinized, the petitioner did not appear. 
No objection was taken to his nomina- 
tion paper by any other candidate. The 
Returning Officer, suo motu, rejected his 
nomination paper and recorded his deci- 
sion thus:— 


“PRESENT:— None. 
Rejected, as the age qualification 
is not clearly fulfilled. S 


9-1-1969 
11-30 A. M. 
Returning Officer.” 


Thereafter, the polling took place on 
the 9th of February, 1969. The ballots 
were counted on the llth of February, 
1969: and on that date, the result was 
declared. Shri Harchand Singh, respon- 
dent, was declared as a returned candi- 
date, his nearest rival being Shri Brish 
Bhan. The present petition has been filed 
by the petitioner under Ss. 80 and 81 
of the Representation of the People Act, 
1951 (hereinafter called the Act). The 
only ground, on which the electian of 
the returned candidate is sought to be 
declared void, is one under Section 100 
(1) (c) of the Act, namely, that the 
nomination paper of the petitioner was 
improperly rejected. 


. 3 The respondent, Shri Har- 
chand Singh, filed his written statement 
on the 23rd of April, 1969. He raised 
a number of pleas; but the only plea, 
that was put in issue and on which the 
trial proceeded, relates to the improper 
rejection of the nomination paper of the 
petitioner. The only disputed question 
is, whether the petitioner was below the 
age of 25 years on the date when ne 
filed his nomination paper? ` 


4, An application was made on 
the 6th of May, 1969, by Shri Brish 
Bhan. the defeated Congress candidate, 
praying that he may be impleaded as a 
respondent inasmuch as the petitioner 
was colluding with the returned candi- 
date and would thereby defeat the fair 
trial of the petition by withholding pro- 
per evidence. This petition was allowed 
by my order dated the 7th of May, 1969. 
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An amount of Rs. 1,000/- as security was 
also deposited by the applicant. 


5. Shri Brish Bhan filed his 
written statement on the 9th of May, 
1969, along with an application that he 
may be permitted to lead evidence to 
support the allegations made in the peti- 
tion. Notice of this application was 
issued to the petitioner and Shr? Har- 
chand Singh, respondent. Both of them 
filed their replies to the same on the 
16th of May, 1969. It was denied that 
they had colluded with the petitioner. 
It was also prayed that Shri Brish Bhan 
should not be allowed to lead evidence 
in support of the allegations made in the 
petition. After hearing the learned 
counsel for the parties, by my order 
dated the 16th of May, 1969, I permit- 
ted respondent No. 2, Shri Brish Bhan, 
to lead evidence. 


6. The only issue, which was 
framed and on which the trial proceed- 
ed, is set out below:— 

“Whether the nomination paver of 
the petitioner has been improperly or 
illegally rejected; and what is its 
effect?” 


T The contention of Mr. 
Bains and Mr. Jagan 
learned counsel for the petitioner and 
respondent No. 2, respectively, is that 
the nomination paper has been impro- 
perly rejected inasmuch as:— 


(a) On the face of the nomination 
paper, the petitioner had stated his age 
as 26 years. The electoral roll, which 
was prepared on the Ist of January, 
1965, in which his age is recorded as 20 
years, could not be taken to be conclu- 
sive. In fact, no presumption is attach- 
ed to the electoral roll in the matter of 
age. Only that person could be an 
elector who is 21 years of age when he 
is entered in the electoral roll. Under 
Section 36(7) of the 1951 Act, if a per- 
son is entered as an elector, there is a 
conclusive presumption that he is not 
less than twenty-one years of age. 
Therefore, the Returning Officer should 
have proceeded on the basis that on the 
lst of January, 1965, the petitioner was 
21 years of age and necessarily on the 
date of the filing of the nomination 
paper, that is, 7th of January, 1969, the 
petitioner was more than 25 years of 
age: 

and (b) That, in any case, it is 
proved on the record that the age of the 
petitioner was more than 25 years on the 
7th of January, 1969; and, therefore, his 
nomination paper could not be rejected 
because he was not 25 years of age on 
the dav, he filed his nomination paper. 

8. On the other hand, the con- 
tention of Mr. J. S. Rekhi, learned coun-~ 
sel for respondent No. 1, Shri Harchand 
Singh is that no attempt was made by 


A. S. 
Nath Keushal, 


1971 


the petitioner to show that his age re- 
corded in the electoral roll was wrong 
and, therefore, the Returning Officer was 
justified in proceeding on the basis that 
the age of the petitioner was 20 years. 
In view of the fact, that no other mate- 
rial was placed before the Returning 
Officer, when he rejected the petitioner’s 
nomination paper, his order is final and 
is not open to scrutiny in an election 
petition because on the material avail- 
able to the Returning Officer, the order 
of rejection cannot be held to be, in any 
manner, improper. 


9, These respective contentions 
have to be determined to arrive at the 
conclusion, whether the rejection of the 
nomination paper was proper or not. 
Before examining these contentions, it 
will be proper to refer to the relevant 
provisions of the Representation of the 
People Act, 1950 (Act No. 43 of 1950) 
(hereinafter called the 1950 Act); and the 
Representation of the People Act, 1951 
(Act No. 43 of 1951) (hereinafter called 
the 1951 Act). Section 14 of the 1950 
Act defines the ‘qualifying date’ in rela- 
tion to the preparation or revision of 
every electoral roll as the Ist day of 
January, in which it is so prepared or 
revised. Section 16 enumerates the dis- 
qualifications for registration in an elec- 
toral roll. It is common case that the 
petitioner suffered from no disqualifica- 
tion under this section. Section 19 pro- 
vides the conditions of registration and 
is in these terms:— 


“19-—— Conditions of Registration:— 
Subject to the foregoing provisions of 
this Part, every person who— 

(a) is not less than twenty-one years 
of age on the qualifying date, and 

(b) is ordinarily resident in a con- 
stituency, shall be entitled to be regis- 
tered in the electoral roll for that con- 
stituency.” 

Therefore, a person, who is below 
twenty-one years of age, cannot be re- 
gistered as an elector. Sections 21 and 
22 provide for the preparation and revi- 
sion of the electoral rolls and the cor- 
rection of entries in the electoral roll. 


10. So far as the 1951 Act is con- 
cerned, the relevant provisions, that 
need be noticed for the purposes of this 
petition, are Sections 2(e) and 36. Sec- 
tion 2(e) defines an ‘elector’ and is in 
the following terms:— 

“2. Interpretation:— (1) In this Act, 
unless the context otherwise requires 


( a) * * * 
( b) * * + 
( c) * * * 
(d) x * * 


(e) ‘elector’, in relation to a consti- 
fuency means a person whose name is 
enforced in the electoral roll of that con- 
stituency for the time being in force and 
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who is not subject to any of the dis- 
qualifications mentioned in Section 16 of 
the Representation of the People Act, 
1950 (43 of 1950). 


(g) * : : 
(h} t * * 

G) *x * + 

(2) ¥ * * bd 
(3) * x * « 
(4) * * $ * 
(5) % * * #9) 


Section 36 is in the following terms: 

“36.— Scrutiny of Nominations:— 
(1) On the date fixed for the scrutiny of 
nominations under Section 30, the candi- 
dates, their election agents, one proposer 
of each candidate, and one other per- 
son duly authorized in writing by each 
candidate, but no other person, may 
attend at such time and place as the re- 
turning officer may appoint: and the re- 
turning officer shall give them all rea- 
sonable facilities for examining the 
nomination papers of all candidates which 
have been delivered within the time and 
in the manner laid down in Section 33. 


(2) The returning officer shall then 
examine the nomination papers and shall 
decide all objections which may be made 
to any nomination and may, either on 
such objection or on his own motion, 
after such summary inguiry, if any, as 
he thinks necessary, reject any nomina- 
tion on any of the following grounds:— 

(a) that on the date fixed for the 
scrutiny of nominations the candidate 
either is not qualified or is disqualified 
for being chosen to fill the seat under 
any of the following provisions that may 
be applicable, namely:— 


Articles 84, 102, 173 and 191 (Part 
II of this Act, and Sections 4 and 14 of 
the Government of Union Territories 
Act, 1963) 

(b) that there has been a failure to 
comply with any of the provisions of 
S. 33 or S. 34: or 

(c) that the signature of the candi- 
date or the proposer on the nomination 
paper is not genuine. 

(3) Nothing contained in Cl. (b) or 
Cl. (c) of sub-section (2) shall be deemed 
to authorize the rejection of the nomina- 
tion of any candidate on the ground of 
any irregularity in respect of a nomina- 
tion paper, if the candidate has been 
duly nominated by means of another 
nomination paper in respect of which no 
irregularity has been committed. 


(4) The returning officer shall not 
reject any nomination paper on the 
ground of any defect which is not of a 
substantial character. 

(5) The returning officer shall hold 
the scrutiny on the date appointed in this 
behalf under Cl. (b) of Section 30 and 
shall not allow any adjournment of the 
proceedings except when such proceed- 
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ings are interrupted or obstructed by riot 
or open violence or by causes beyond 
his control: 


Provided that in case an objection is 
raised by the returning officer or is 
made by any other person, the candidate 
concerned may be allowed time to rebut 
it not later than the next day but one 
following the date fixed for scrutiny, 
and the returning officer shail record his 
decision on the date to which the pro- 
ceedings have been adjourned. 


(6) The returning officer shall en~ 
dorse on each nomination paper his deci- 
sion accepting or rejecting the same and, 
if the nomination paper is rejected, shall 
record in writing a brief statement of 
his reasons for such rejection. 


(7) For the purposes of this section, 
a certified copy of an entry in the elec- 
toral roll for the time being in force of 
a constituency shall be conclusive evi- 
dence of the fact that the person refer- 
red to in that entry is an elector for that 
constituency, unless it is proved that he 
is subject to a disqualification mentioned 
in Section 16 of the Representation of 
the People Act, 1950 (43 of 1950). 


(8) Immediately after all the nomi- 
nation papers have been scrutinized and 
decisions accepting or rejecting the same 
have been recorded, the returning offi- 
cer shall prepare a list of validly nomi- 
nated candidates, that is to say, candi- 


dates whose nominations have been 
Puin valid, and affix it to his notice 
oard.” 


The only other provision, to which 
a reference necessarily has to be made, 
is Art. 173 of the Constitution of India; 
and the same is reproduced below:— 

“173.— A person shall not be quali- 
fied to be chosen to fill a seat in the 
Legislature of a State unless he— 

(a) is a citizen of India, and makes 
and subscribes before some person autho- 
rised in that behalf by the Election Com- 
mission an oath or affirmation according 
to the form set out for the purpose in 
the Third Schedule: 


(b) is, in the case of a seat in the 
Legislative Assembly, not less than 
twenty-five years of age and, in the case 
of a seat in the Legislative Council, not 
less than thirty years of age; and 

(c) possesses such other qualifica- 
tions as may be prescribed in that 
behalf by or under any law made by 
Parliament.” 

11. It is clear from the combined 
reading of these provisions that once a 
person’s name is entered in the electoral 
roll, there is a conclusive presumption 
that he is an elector unless it is proved 
that he. is subject to a disqualification 
mentioned in Section 16 of the 1950 Act. 
There is no disqualification as to age in 
Section 16 of the Act. Age is merely a 
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matter of qualification for being entered 
as an elector. It may from this ke spelt 
out that in a way, it is a disqualification 
to be below twenty-one years if one is 
to be entered as an elector in the elec- 
toral roll. But under Section 16 of the 
1950 Act, this is not one of the disquali- 
fications mentioned therein. An elector 
means a person whose name has been 
entered in the electoral roll and the 
name of only that person can be entered 
in the electoral roll who is twerty-one 
years of age and jin any case, there is a 
clear presumption that the person, whose 
name is entered in the electoral roll, is 
twenty-one years of age. It has come 
in the evidence of P. W. 1, Kuldip 
Singh, the Returning Officer that:— 


“* * * * The electoral roll, Exhibit 
P. W. 1/2 was prepared for the year 
1965. I had the copy of the amended 
electoral roll. The electoral roll is 
amended every year. The electoral roll, 
Exhibit P. W. 1/2, was finally published 
on the 24th December, 1968. The elec- 
toral roll no doubt was printed in 1965 
but it was authenticated on the 24th 
December, 1968, and any changes that 
occurred up to the date of authentication 
are shown in red ink in the electoral 
roll. There are additional names in the 
electoral roll after objections had been 
filed and determined. The entire elec- 
toral roll is not printed. At the mid- 
term poll, the electoral roll is not re- 
printed; it is only amended. The origi- 
nal part 15 of the electoral roll, Exhibit 
P. W. 1/2, was printed in 1965 but the 
amended part was printed sometime in 
1968. The name of the petitioner is in 
the original part of the electoral roll. 
The electoral roll printed in 1965 will 
show the state of affairs as existing on 
1-1-1965.” 


It is clear from his testimony that 
the name of the petitioner existed on 
the electoral roll prepared in the year 
1965 which electoral roll is effective 
from the ist of January, 1965. There- 
fore, a clear conclusive presumption 
arose that on the lst of January, 1965, 
the petitioner was not less than twenty- 
one years of age. The Returning Officer, 
while rejecting the nomination parer of 
the petitioner, ignored the provisions of 
Section 36(7) of the 1951 Act and thus 
the rejection of the nomination paper 
was improper. The view, I have taken 
of the matter, finds further support from 
the various pronouncements of their 
Lordships of the Supreme Court. In 
Brijendralal Gupta v. Jwalaprasad, AIR 
1960 SC 1049, while considering the pro- 
visions of Section 36(7), their Lordships 
of the Supreme Court observed that:— 


“x * * Thus when a presumption is 
raised under Section 36(7} it may mean 
prima facie that the person concerred is 
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not less than 21 years of age. * * * * * * 
It is obvious that the presumption raised 
under Section 36(7) would not be enough 
to justify the plea about the validity of 
the nomination paper because the said 
presumption only tends to show that the 
persons concerned has completed 21 
years of age, ** * * +n 


In Durga Shankar Mehta v. Thakur 
Raghuraj Singh, 9 Ele LR 494 = (AIR 
1954 SC 520), Mukherjea, J. (as he then 
was), after noticing the provisions of 
S. 36(7), observed:— 


‘“* * * * * Tn other words, the elec- 
toral roll is conclusive as to the qualifi- 
cation of the elector except where a dis- 
qualification is expressly alleged or 
proved. * * * * + 2 

For the purposes of disqualification, 
one has to refer to Section 16 of the 1950 
Act. As already stated, the want of 
qualification under Art. 173 is not a dis- 
qualification under Section 16 of the 1950 
Act. In 22 Ele LR 366 = AIR 1960 SC 
1049, Gajendragadkar, J. (as he then 
was), while dealing with Section 36(7) 
of the 1951 Act, at page 378 of the 
Report (Ele LR) = (at p. 1055 of ATR) 
observed as follows:-— 


“x * * * Tn this connection, it is re- 
levant to consider the effect of the pre- 
sumption which is raised under Sec. 36 
(7) of the Act and its effect. As we have 
already noticed, under Section 36(7) a 
certified copy of the entry in the elec- 
toral roll shall be conclusive evidence of 
the fact that the person referred to in 
that entry is an elector for that con- 
stituency; but it must be remembered 
that this presumption is raised for the 
purposes of this section and it is made 
expressly subject to the last clause of 
this sub-section, that is to say the pre- 
sumption can arise unless it is proved 
that the person in question is subject to 
any of the disqualifications mentioned in 
Section 16 of the Act of 1950. The use 
of the adjective ‘conclusive’ which quali- 
fies ‘evidence’ is technically inappro- 
priate, because the presumption arising 
from the production of the certified copy 
is by no means conclusive, 


It is also significant that in regard 
to the conclusive character of the rele- 
vant evidence the material provision as 
it stood originally has been subsequently 
amended by Act 27 of 1956. Originally, 
the provision was that the relevant entry 
shall be conclusive evidence of the right 
of any elector named in that entry to 
stand for election, or to subscribe the 
nomination paper as the case may be. 
The Legislature apparently thought that 
the presumption authorised by these 
words was unduly wide, and so, by the 
amendment, the prima facie and rebut- 
table presumption is now limited to the 
capacity of the person concerned to be 
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treated as an elector and nothing more, 
and that too unless it is proved that he 
suffers from any disqualification men- 
tioned in Section 16. Section 16 to 
which reference has thus been made 
prescribes disqualifications for registra- 
tion in an electoral roll under three 
heads,— (a) that the person is not a citi- 
zen of India, (b) that he is of unsound 
mind and stands so declared by a com- 
petent court, or (c) is for the time being 
disqualified from voting under the pro- 
visions of any law relating to corrupt 
and illegal practices and other offences 
in connection with elections. Thus, the 
position is that the certified copy of the 
relevant entry would~prima facie show 
that the person concerned is not subject 
to any of the said disqualifications, but 
this prima facie presumption can be re- 
butted by evidence to the contrary. 


There is yet another aspect of this 
matter to which reference may be made. 
The rebuttable presumption which arises 
under Section 36(7) merely refers to the 
status of the person concerned as an 
elector. Let us consider what this pre- 
sumption means. An elector, under Sec- 
tion 2, sub-section ife) of the Act, in 
relation to a constituency, means ‘a per- 
son whose name is entered in the elec- 
toral roll of that constituency for the 
time being in force and who is not sub- 
ject to any of the disqualifications men- 
tioned in Section 16 of the Act of 1950’. 


That takes us to the conditions pre- 
scribed by Section 19 of the Act of 1950 
for registration in the electoral roil. 
Section 19 provides that subject to the 
foregoing provisions of Part III of the 
said Act every person who, on the quali- 
fying date (a) is not less than 21 years 
of age, and (b) is ordinarily resident in 
a constituency, shall be entitled to be 
registered in the electoral roll for that 
constituency. Thus when a presumption 
is raised under Section 36(7) it may 
mean prima facie that the person con- 
cerned is not less than 21 years of age 
and is ordinarily resident in that con- 
stituency; but for the validity of the 
nomination paper it has to be proved 
that the candidate has completed 25 
years of age. Article 173 of the Consti- 
tution which prescribes the qualification 
for membership of State Legislature 
provides that a person shall not be quali- 
fied in that behalf unless he (a) is a citi- 
zen of India, (b) is, in the case of a seat 
in the Legislative Assembly, not less 
than 25 years of age, and (c) possesses 
such other qualifications as may be pre- 
scribed in that behalf by or under any 
law made by Parliament. Confining 
ourselves to the requirement about age, 
it is obvious that the presumption raised 
under Section 36(7) would not be enough 
to justify the plea about the validity of 


70 P. & H. [Prs. 11-16] Bhagwan Dass v. Harchand Singh (Mahajan J.) 


the nomination paper, because the said 
presumption only tends to show that the 
person concerned has completed 21 years 


of age. It is clear that in regard to per- 


sons between 21 or 25 years of age, their 
names would be registered in the elec- 
toral roll and so they would be elec- 
tors if otherwise qualified and yet they 
would not be entitled to stand for elec- 
tion to the State Legislature. Thus, it 
would not be correct to assume that a 
reference to the certified copy of the 
electoral roll would in every case deci- 
sively show that the age of the candidate 
Satisfied the test prescribed by Art. 173 
of the Constitutior; in other words, the 
requirement about the completion of 25 
years of age is outside the presumption 
under Section 36(7), and that must be 
the reason why the prescribed nomina- 
tion form requires that the candidate in 
signing the said form must make a 
declaration about his age. This consi- 
deration supports our conclusion that 
the declaration about the age is a matter 
of importance and failure to comply 
with the ` said requirement cannot be 
treated as a defect of an unsubstantial 
character. * * * * *? 


12-15. Thus it would appear from 
the above authorities that moment the 
name of a person appears in an electoral 
roll, a conclusive presumption arises that 
he is an elector and is necessarily above 
the age of twenty-one years. Therefore, 
the entry in the electoral roll, that the 
age of the elector is twenty years, is 
really pointless. In fact, no value can 
be attached to such an entry. See in 
this connection the Full Bench decision 
of this Court in Roop Lal Mehta v. Dhan 
Singh, (1967) 69 Pun LR 618 = (AIR 
1968 Punj 1 (FB)) wherein it was held 
as follows:—— 


“x t * * * * After the electoral rolls 
have been finalised the vote of a person, 
whose name is on the electoral roll, can- 
not be challenged as being void on the 
ground that he was under 21 years of 
age on the qualifying date.” 


In Brijendralal Gupta’s case, 22 Ele 
LR 366 = AIR 1960 SC 1049 though the 
age of the elector was mentioned as 48 
years, that entry was not taken to be 
conclusive as to his age and the omis- 
sion to declare the age in the nomina- 
tion paper owas held to be fatal. In 
view of the conclusive nature of the pre- 
sumption under Section 36(7), a person 
has to be presumed to be of 21 years of 
age on the day on which his name finds 
mention in the electoral roll, that is on 
the day, he is deemed to be an elector 
or is enrolled an elector. In the instant 
ease, that date is Ist of January, 1965; 
and on this, there is no dispute. There- 
fore, on the day, when the nomination 
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paper was filed, by pure arithmetical 
calculation, the petitioner was more than 
29 years of age and, therefore, his nomi- 
nation paper could not be rejected. 


16. Before proceeding to show 
that on the present record it has been 
proved beyond any shadow of doubt 
that, in fact, the age of the petitioner at 
the relevant time was above 25 years, it 
will be proper to dispose of the conten- 
tion of the learned counsel for respon- 
dent No. “1, namely, that the order of 
the Returning Officer rejecting the nomi- 
nation paper is conclusive and a Tri- 
bunal, in an election petition, cannot go 
behind that order. In other words, no 
evidence can be led to prove that the 
age of the petitioner was above 25 years 
at the relevant time. As already indi- 
cated, the nomination paper, on the face 
of it, was perfectly in order. The dec- 
laration as to age showed that the peti- 
tioner was above 25 years of age. The 
nomination paper was complete and in 
accordance with law in all other res- 
pects. It was rejected merely on a re- 
ference to the electoral roll. In the 
electoral roll, the age of the petitioner 
was entered as 20 years. It is also signi- 
ficant that no objection was taken by 
any one to the nomination paper of the 
petitioner. On the other hand, respon- 
dent No. 1, Shri Harchand Singh, has 
clearly stated, that:— 


“+ * * I said that his papers should 
not be rejected and he should be permit- 
ted to contest the election. * * +”? 


The question then arises, what is 
the scope of the enquiry that has to be 
held by the Returning Officer at the date 
of the scrutiny. This matter is not res 
integra. In Durga Shankar Mehta’s case, 
9 Ele LR 494 = (AIR 1954 SC 520) 
Mukherjea, J. (as he then was) observ- 
ed: 


“t * * Tt would have been an im- 
proper acceptance, if the want of quali- 
fication was apparent on the electoral 
roll itself or on the face of the nomina- 
tion paper and the Returning Orficer 
overlooked that defect or if any objec- 
tion was raised and enguiry made as to 
the absence of qualification in the candi- 
date and the Returning Officer came to 
a wrong conclusion on the materials 
placed before him. When neither of 
these things happened, the acceptance of 
the nomination by the Returning Officer 
must be deemed to be a proper accept- 
tance. It is certainly not final and the 
Election Tribunal may, on evidence 
placed before it, come to a finding that 
the candidate was not qualified at all. 
But the election should be held to be 
void on the ground of the constitutional 
disqualification of the candidate and not 
on the ground that his nomination was 
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improperly 
Officer. * 


These observations clearly show that 
the Returning Officer had to accept the 
nomination paper unless the want of 
qualification was apparent on the elec- 
toral roll itself or on the face of 
the nomination paper and that defect 
was overlooked by him or an ob- 
jection was raised and in an en- 
quiry made on that objections, the Re- 
turning Officer had come to a wrong con- 
clusion on the materials placed before 
him. But if none of these things happens, 
the acceptance would be deemed to be 
a proper acceptance. The learned Judge 
made it clear that even such an accept- 
ance would not be final and the Tri- 
bunal could come to a finding that the 
candidate was not qualified at all. But 
the election of the candidate would be 
void on the ground of constitutional dis- 
qualification and not on ground of im- 
proper acceptance of the. nomination 
paper. 


These observations, in my opinion, 
would equally apply to the case of an 
improper rejection. In the present case, 
the rejection was on the basis of lack of 
constitutional qualification. and in order 
to hold, that there was such a lack of 
qualification, the Returning Officer had 
suo motu made recourse to the electoral 
roll. But he completely gave a go-by 
to the provisions of Section 36(7). Irres- 
pective of the entry in the electoral roll, 
that the age of the petitioner was 20 
years, the Returning Officer had to pro- 
ceed on the basis that on the Ist of Janu- 
ary, 1965, the age of the petitioner was 
not less than 21 years. I£ this position 
of the law had been kept in view, the 
Returning Officer would not have com- 
mitted the error in which he fell. While 
dealing with Durga Shankar Mehta's 
case, 9 Ele LR 494 = (AIR 1954 SC 520) 
in S. M. Banerji v. Sri Krishna Agarwal, 
92 Ele LR 64 = (AIR 1960 SC 368) 
Subba Rao, J. observed as follows:— 
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accepted by the Returning 
* x! 


* This judgment, therefore, is 
a clear authority for the proposition that 
if the want of qualification does not ap- 
pear on the face of the nomination paper 
and if no objection is raised on that 
ground before the returning officer, the 
acceptance of the nomination must be 


deemed to be a proper acceptance. 
* + * * #7) 


However, in view of the clear pro- 
nouncement of Venkatarama Aiyar, J. in 
N. T. Veluswami Thevar v. G. Raia 
Nainar, AIR 1959 SC 422, the contention 
of the learned counsel for respondent 
No. 1, that the order of rejection of the 
nomination paper passed by the Return- 
ing Officer is final, cannot be accepted. 
These observations are as follows:— 
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“+ * * Jt was contended for the 
respondent that the proceedings before 
the Tribunal are really by way of ap- 
peal against the decision of the returning 
officer, and that, therefore, the scope of 
the enquiry in the election petition must 
be co-extensive with that before the re- 
turning officer, and must be limited to 
the ground taken before him. It was 
argued that a decision could be said to 
be improper only with reference to a 
ground which was put forward and 
decided in a particular manner by the 
returning officer, and that, therefore, the 
expression ‘improperly rejected’ would, in 
its true connotation, restrict the scope of 
the enquiry before the Tribunal to the 
ground taken before the returning offi- 
‘cer. We are unable to agree with this 
contention. The jurisdiction which a 
Tribunal exercises in hearing an election 
petition even when it raises a question 
under Section 100(1) (c) is not in the 
nature of an appeal against the decision 
of the returning officer. An election 
petition is an original proceeding insti- 
tuted by the presentation of a petition 
under Section 81 of the Act. The res- 
pondents have a right to file written 
statements by way-of reply to it; issues 
have to be framed, and subject to the 
provisions of the Act, the provisions of 
the Civil P. C. regulate the trial of the 
petition. All the parties have right to 
adduce evidence, and that is of the es- 
sence of an original proceeding as con- 
trasted with a proceeding by way of 
appeal. That being the character of the 
proceedings, the rule applicable is that 
which governs the trial of all original 
proceedings; that is, it is open to a party 
to put forward all grounds in support of 
or negation of the claim, subject only to 
such limitations as may be found in the 
Act. * * * * >? 


17. In S. M. Banerji’s case, 22 
Ele LR 64 = (ATR 1960 SC 368) a con- 
troversy was raised that there was a 
conflict between the decisions in Durga 
Shankar Mehta’s case, 9 Ele LR 494 = 
(AIR 1954 SC 520) and Veluswami 
Thevar’s case, AIR 1959 SC 422 and 
Subba Rao, J. {as he then was), in 
S. M. Banerji’s case, 22 Ele LR 64 = 
(AIR 1960 SC 368) drew the pointed at- 
tention to the observations of Venkata- 
rama, J. in Veluswami Thevar’s case, 
ATR 1959 SC 422 namely, that— 


‘This is not a direct pronouncement 
on the point mow in controversy and 
that is conceded.” 


The learned Judge then proceeded 
to make the following observations:— 

“t * * The two decisions can stand 
together and they deal with two dif- 
ferent situations: in the former, no ob- 
jection was raised at all to the nomina~ 
tion, while in the latter, an objection 
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was raised on the ground of disqualifica- 
tion; but in the election petition, addi- 
tional grounds of disqualification were 
alleged and sought to be proved: one is 
concerned with a case of improper ac- 
ceptance and the other with a case of 
improper rejection. Though some of the 
observations in the later decision may 
well have been advanced to come to a 
contrary conclusion in the earlier deci- 
sion, Venkatarama Ayyar, J, who was 
party to both the decisions, distinguish- 
ed the earlier one on the ground that it 
was not a direct pronouncement on the 
question raised in the later. The earlier 
decision is that of five Judges but the 
later is of three Judges. The learned 
Judges, who decided the later case, did 
not see any conflict between their deci- 
sion and that of the earlier one. Though 
there is some force in the argument ad- 
vanced by Mr. A. V. Viswanatha Sastri, 
and, if it were res integra, some of us 
might be inclined not to agree with the 
reasoning and the conclusion of the 
earlier judgment, this court is bound by 
its earlier decision and we do not see 
any justification to refer the question to 
a larger Bench, particularly as we have 
come to the conclusion that the High 
Court was not justified in interfering 
with the order passed by the Tribunal 
in its discretion disallowing the material 
amendment. * * * n 


18. It would thus appear that the 
true legal position is that the entry of 
a person in the electoral roll on the 
qualifying date is a conclusive proof of 
the fact that he is more than 21 years 
of age. But a candidate has to possess 
the constitutional qualification that he is 
25 years of age. In order that the nomi- 
nation paper of such a candidate is re- 
jected for want of the constitutional 
qualification, there must be prima facie 
evidence that he does not possess the 
qualification as to age; and even if a 
decision is rendered on this matter by 
the Returning Officer, that decision is not 
final and it is open to examination by 
the Election Tribunal when an election 
petition is filed. 


19. In the present case, there was 
no material before the Returning Officer 
on the basis of which he could hold that 
the age of the petitioner was below 25. 
No objection was taken to the declared 
age of the petitioner by any one. It 
was only on the basis of the erroneous 
entry in the electoral roll that the nomi- 
nation paper was rejected. I say ‘erro- 
neous’ because the evidence led in the 
case proves it to be so. In any case, 
the Returning Officer had to proceed on 
the basis of the presumption under Sec- 
tion 36(7) that on the qualifying date the 
candidate was above 21 years of age. 
Therefore, it must be held that the re- 
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jection of the nomination paper of the 
petitioner was improper and on that 
ground, the election of the rezurneđd 
candidate has to be declared void. 


20. The only other question, that 
remains to be examined, is, whether the 
petitioner has been able to prove that 
he was, in fact, 25 years of age on the 
date when he filed his nomination paper. 
The petitioner has led evidence in this 
behalf; and I will now refer to it. Ex- 
hibit P. W. 2/2 is the entry from the 
Admission and Withdrawal Register of 
Government Higher Secondary School, 
Lehragaga. In this entry, the date 
of birth of the petitioner is enter- 
ed as 5-3-1999 BK. The correspond-~ 
ing date, according to the Gregorian 
calendar comes to 17th of June, 1942. 
Exhibit P. W. 4/1 is the copy of the 
Matriculation Certificate and therein, the 
age of the petitioner is recorded as 17th 
of June, 1942. In the Extract of the 
Result Gazette, Exhibit R2W1/2, the 
date of birth of the etitioner is the 
same. Exhibit P. W. 4/2 is an applica- 
tion made to the Public Service Com- ' 
mission by the petitioner for the post 
of Prosecuting Sub-Inspector of Police; 
and therein also, his date of birth is 
recorded as 17th of June, 1942. 


P.W. 3, Piarey Lal, Executive Officer, 
Municipal Committee, Lehragaga, was 
examined as a witness. He was asked 
to produce the Birth Registers and he 
stated that the Birth Registers with the 
Municipal Committee started from 
Sambat 2001. Therefore, the Birth Re- 
gisters for the year 1999 BK. are not 
available. The petitioner is an Advocate 
and he passed the LL.B. examination in 
1965. He did his Matric in 1959. He 
failed in the 9th Class. On this state 
of the evidence, one can legitimately con~ 
clude that the petitioner’s date of birth 
is 17th of June, 1942. 


21, Lot of argument was addres- 
sed as to the evidentiary value of the 
entry of age of a person in the School 
Register. But the learned counsel for 
both the parties were agreed that these 
entries are relevant pieces of evidence 
and slight evidence to the contrary may 
displace them. In the present case, 
there is not an iota of evidence which 
would cast doubt on the entries in the 
School Register as well as on the Matri- 
culation Certificate. As a matter of fact, 
the date of birth of the petitioner even 
finds mention in Exhibit R2W/1/2. In 
this state of the record, it would not be 
unreasonable to hold that the petitioner 
was born oon the 17th of June, 1942. 
These entries existed long before the 
present controversy had arisen. Much 
was sought to be made out by the learn- 
ed counsel for the respondent, Shri Har- 
chand Singh, that the father and mother 
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of the petitioner have not appeared in 
the witness-box. In my opinion, their 
non-production does not materially affect 
the case. All that they could have said 
was that the petitioner was born on such 
and such a date and nothing more. 
Theirs would be merely an oral testi- 
mony. And, in any case, the only source, 
from which the date mentioned in the 
documents could have been obtained, 
would be the parents. Their non-pro- 
duction might have been serious if even 
slight evidence had been led by the res- 
pondent to the contrary. In this situa- 
tion, a finding must be returned that 
the petitioner was more than 25 years 
of age at the date when he filed his 
nomination paper. 

22. It is, therefore, clear that the 
rejection of the petitioner’s nomination 
paper on the basis that he was below the 
qualifying age was improper. I accord- 
ingly find the only Issue for the peti- 
tioner. 

23. The result, therefore is that 
this petition is allowed and the election 
of the returned 
void. There will be no order as to costs. 

Petition allowed. 
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Pal Singh, Petitioner v. Union of 
India and others, Respondents. 


Civil Writ No. 309 of 1968, D/-9-5« 
1969. 


(A) Constitution of India, Art. 311 — 
Compulsory retirement of employee after 
three months’ notice in terms of service 

ules — Does not amount to removal 
from service. 


Article 311 of the Constitution ap- 
plies only in case of dismissal, removal 
from service or reduction in rank made 
by way of punishment. (Para 8) 

‘Where a Railway employee is com- 
pulsorily retired from service after giving 
him three months’ notice in terms of 
R. 2046(b)-R II of the Indian Railway 
Establishment Code, Vol. II, it cannot be 
said that the employee is removed from 
service by way of punishment. Con- 
sequently, Art. "311 of the Constitution is 
not attracted. (Para 8) 


(B) Constitution of India, Art. 226— 
New plea — No averment in petition — 
Other party not getting opportunity to 
rebut it — Plea cannot be allowed. 

(Para 8). 

(C) Constitution of India, Arts. 226, 
14, 16 — Compulsory retirement of em- 
ployee by Government after giving due 
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candidate is declared 
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notice — Plea that other persons having 
similar or even worse record than him- 
self allowed to continue in service — 
Claim by Government that confidential 
record did not justify further extension 
— Court cannot substitute its own view 
for Government. 1969 Ser LR 231 
(Punj) & AIR 1969 Orissa 45, Dist; AIR 
1968 Mys 116, Rel. on. (Paras 11, 12) 


(D) Indian Railway Establishment 
Code Vol. DØ, R. 2046(b)-R. U — Rule 
does not prescribe that notice of retire- 
ment must terminate with attainment of 
the age of 55 years. 


Rule 2046(b)-R. II of Indian Railway 
Establishment Code Vol. II does not pre- 
scribe that a notice of retirement must 
terminate with the attainment of the 
age of 55 years. All that it provides is 
that the railway servant must be given 
at least three months’ notice before he 
is asked to retire after attaining the age 
of 55 years and before he attains the 
age of 58 years. Such a notice can be 
given at any time but it should not ter- 
minate before the date of attaining the - 
age of 55 years. It can be issued before 
an employee attains the age of 55 years 
or after attaining that age but the period 
of notice must terminate after the date 
of attaining the age of 55 years and be- 
fore attaining the age of 58 years. 

(Para 13) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Orissa 45 (V 56) 

= 1969 Ser LR 141, Dr. S. N. 

Ghosal v. State of Orissa 10 
(1969) 1969 Ser LR 231 = 1969. 

Cur LJ 328 (Punj), Rattan Chand 

v. State of Punjab 
(1968) ATR 1968 Mys 116 (V 55)= 

1967 Ser LR 786, M. N. Seshadri 

Setty v. State of Mysore 11 
(1968) AIR 1968 Punj 189 (V 55)= 

ILR (1967) 2 Punj & Har 448 

(FB), Pritam Singh Brar v. State 

of Punjab 
(1967) AIR 1967 SC 1264 (V 54)= 

1967 Ser LR 204, I. N. Saksena 

v. State of Madhya Pradesh 9 
(1964) AIR 1964 SC 600 (V 51)= 

(1964) 5 SCR 683, Moti Ram 

Deka v. General Manager, North 

East Frontier Rly. 


Rajinder Sachar, for Petitioner; H. S. 
Gujral, for Respondents. 


JUDGMENT:— The petitioner, Pal 
Singh, was born on January 13, 1913 and 
joined service in the Ordnance Factory, 
Amritsar, as Chargeman on October 23, 
1944. On April 1, 1947, the said work- 
shop was transferred to the Punjab Gov- 
ernment and at that time the petitioner 
was working as Assistant Foreman. On 
June 1, 1956, the workshop was trans= 
ferred to the Railway Department and 
came to be known as Northern Railway 
Locomotive Workshop. The petitioner 
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was working as Foreman at that time. 
The transfer from Punjab Government 
to the Railway Department did not mean 
a break in the service of the petitioner 
or any other employee of the said esta- 
blishment in any manner. The employees 
of that factory only became the em- 
ployees of the Railway Department. 


2. On April 1, 1963, the petitioner 
was promoted as Assistant Works 
Manager and was transferred to Amritsar 
Locomotive Workshop on June 22, 1963. 
On June 29, 1965, he was transferred to 
Jagadhri Railway Workshop where he 
worked as Assistant Works Manager 
{Wagon Manufacturing and Develop- 
ment) upto March, 1967. Thereafter the 
petitioner worked as Assistant Works 
Manager (Wagon Repairs) from March, 
1967 to November, 1967. Thereafter the 
petitioner worked as Assistant Works 
Manager (Production). 


3. The petitioner was confirmed 
as a Foreman in 1958 and worked as 
officiating Assistant Works Manager since 
19638. During the period of his service 
no adverse remark was conveyed to him 
nor was he given any punishment. No 
misdemeanour or any other misconduct 
had been alleged against him. i 


4. The age of superannuation of 
an employee in the Railway Department 
was 55 years till December, 1962. Letter 
No. 831-E/9-IV(E iv) dated December 6, 
1962, was issued by the General Manager 
(P). Headquarters Office, New Delhi, to 
all Divisional Superintendents and Extra 
Divisional Offices and others, in which 
it had been stated that “it has now been 
decided by the Government of India, 
with the sanction of the President, that 
the age of compulsory retirement of rail- 
way servants should be 58 years.” This 
decision was to have effect from Decem- 
ber 1, 1962, and para 9 of the letter 
which is relevant for the decision of 
this case, is as under:— 


“The staff will continue in service 
as if their retirement age is 58 years 
instead of 55 years, except that any per- 
son who attains the age of 55 years, and 
is held to be unsuitable (by the compe- 
tent authority viz: in the case of posts 
controlled by Divisions, the Divisional 
Superintendent: in the case of posts con- 
trolled by Extra Divisions, the Dy: Head 
of the Department concerned and in the 
ease of posts controlled by the Head- 
quarters office, the head of the Depart- 
ment concerned) at that stage or at any 
later stage of service between 55 vears 
to 58 years of age, may be dealt with in 
accordance with the instructions given in 
para 3(iv) above.” 

A copy of the letter is Annexure ‘A-T 
to the writ petition. 

A clarification of para 9 set out 
above was made by letter No. E-370 
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dated February 25, 1963. Two questions 
were dealt with in this letter, namely:— 

“(i) What should be the criteria to 
declare an employee as unsuitable for 
being continued in service after the age 
of 55 years? 


(ii) Whether the cases of these staff 
should be reviewed annually as in the 
case of ministerial staff governed by 
Rule 2046(2) (a)-RII?” 

The decision of the Railway Board 
with regard to these points was stated 
to be as under:—~ 


“The appointing authority may re- 
quire a railway servant to retire after 
he attains the age of 55 years with a 
notice period as provided for in that 
letter without assigning any reason but 
this provision is normally to be exercis- 
ed to weed out unsuitable employees 
after they have attained the age of 55 
years. As such, the appointing autho- 
rity has to declare an employee as un- 
Suitable for being continued at any time 
from the date he attains the age of 55 
years upto the date of his attaining the 
age of 58 years. The suitability or un- 
suitability of an employee for being con- 
tinued in service, in these cases should 
be adjudged on the same principles as are 
applied to staff governed by Rule 2046(2) 
(a)-RII, as detailed in the Board’s letter 
No. E-52.RTI/4/2: dated March 22, 1956, 
circulated, vide this office letter No. 
E-370/G-IlI, dated 29th March/17th 
April, 1956. 

In regard to Item (ii) above, it is 
not necessary that the cases should be 
reviewed annually for the reasons al- 
ready explained. The competent autho- 
rity can declare an employee as unsuit- 
able at any time within the range of 
said age-limits according to the criteria 
given above.” 

A copy of the letter is Annexure A-2 
to the writ petition. 


These instructions were further 
modified by the decision of the Railway 
Board dated July 9, 1964, which was 
conveyed by the General Manager to 
Works Manager, Jagadhri, and others 
by means of letter No. 831-E/9-V(Eiv) | 
dated July 27, 1964, a copy of which is 
Annexure ‘A~-3’ to the writ petition. 
Para 3(iv) of the letter (Annexure A-1) 
was substituted by the following:— 


“Notwithstanding anything contain- 
ed in the foregoing paragraphs, the ap- 
pointing authority may require a rail- 
way servant to retire on attainment of 
the age of 55 years or thereafter, on 3 
months’ notice. This will be in addi- 
tion to the provisions already contained 
in the lLiberalised Railway Pension 
Rules, 1950 to retire a railway servant 
who has completed 30 years qualifying 
service: the railway servant also may on 
attainment of the age of 55 years or 
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thereafter voluntarily retire after giving 
3 months’ notice to the appointing autho- 
rity.” 

In a confidential letter No. FA/Con/ 
Dy:G. dated October 22, 1965, the Finan- 
cial Advisor and C. A. O. gave the 
opinion that the cases of all members ci 
the staff who have attained the age of 
55 are to be reviewed for retention in 
service upto the age of 58 years and that 
normally cases so reviewed need not be 
examined further until the employee 
reaches the age of 58 years. The review 
has to be made on the basis of the re- 
cord of service of the employees. An 
employee whose service is considered as 
average according to his service record 
cannot be refused such retention. Their 
cases can be reviewed after the expiry of 
another year. A copy of this letter is 
Annexure ‘A-4 to the writ petition. By 
letter dated July 7, 1965, issued by the 
General Manager(P) it Was made clear 
that the review of the cases for reten- 
tion of employees who are due to attain 
the age of 55 years should be examined 
within six months prior thereto. The 
review should be conducted by the 
authority competent to make substantive 
appointment to the post held by the rail- 
way servant concerned. There will be 
only one such review at the age of 55 
years but it does not fetter the discre- 
tion of the competent authority to retire 
at any time, any railway servant be- 
tween the age of 55 and 58, by giving 
three months’ notice prescribed for this 
purpose. 


5. The petitioner attained the age 
of 55 years on January 12, 1968. On 
October 31, 1967, the petitioner received 
a notice from the Secretary. Railway 
Board, No. E(O)167SR-10/23, dated Octo- 
ber 20, 1967, which was by order and in 
the name of the Railway Board, in- 
forming him that— 


“In exercise of the powers confer- 
‘red by Rule 2046(b)-RIL of the Indian 
Railway Establishment Code, Vol. II, it 
has been decided, in the public interest, 
to retire Shri Pal Singh, officiating As- 
sistant Works Manager, Northern Rail- 
way. Accordingly, a notice of three 
months is hereby served on him and, on 
the expiry of this period, commencing 
from the date of receipt of this notice, 
he shall retire from service, unless he is 
granted, at his request, leave as may be 
due and admissible to him under the 
rules, which will not take him beyond 
the date on which he would have attain- 
ed the age of 58 years. In that case, he 
shall retire on the expiry of such leave.” 
A copy of this notice is Annexure ‘A-T 
to the writ petition, 


6. The petitioner alleges that he 
was called by the C. P. O. on October 
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23, 1967 and was asked to apply for 
voluntary retirement and in case he 
failed to do so, the Railway Administra- 
tion would serve him with three months’ 
notice to retire. The petitioner there- 
upon sent a representation to the Gene- 
ral Manager(P), N orthern Railway, New 
Delhi, on October 27, 1967, in which be 
referred to the interview with the 
C. P. O. on October 23, 1967, and plead- 
ed his case for retention in service after 
he attained the age of 55 years. A copy 
of this representation is Annexure ‘A-6’ 
to the writ petition. On November 10, 
1967, the Works Manager, Northern 
Railway, Jagadhri, was directed to ask 
the petitioner to send his application for 
the grant of leave preparatory to retire- 
ment. The petitioner sent a reminder 
on December 8, 1967, for the decision of 
his representation made on October 27, 
1967. A copy of the reminder is An- 
nexure ‘A-9’ to the writ petition. The 
petitioner did not receive any reply from 
the respondents to his representation and 
filed the present writ petition in this 
Court on January 29, 1968, for quashing 
the notice dated October 20, 1967 (An- 
nexure ‘A~-7’) and for a direction to the 
respondents to retain the petitioner in 
service and prayed for staying the opera- 
tion of the notice till the decision of the 
writ petition. The writ petition was ad- 
mitted by the Motion Bench on January 
30, 1968 but stay was refused. l 


7. The return to the wri i- 
tion has been filed by Shri N, P. aaa 
Senior Personnel Officer I, Northern 
Railway, New Delhi, in which it has 
been stated as under:— 


“The _competent authorities did not 
consider it desirable to give the peti- 
tioner an extension beyond the age of 55 
years. The petitioner’s case for exten- 
sion was thoroughly considered by the 
competent authorities. It is wrong to 
suggest that the Chief Personnel Officer 
or any other authority had any ill-will 
against the petitioner. The confidential 
record did not justify petitioner’s fur- 
ther extension in service. Moreover, the 
petitioner cannot claim this extension as 
a matter of right and that he could be 
retired on the completion of his age of 
55 years without assigning any reasons. 
The notice was given to the petitioner in 
terms of Rule 2046(b)R-II in sheer public 
interest. The allegation of demanding 
voluntary retirement by the Chief Per- 
sonnel Officer is not correct. The notice 
dated October 20, 1967 was received from 
the Railway Board on October 21, 1987 
and it was duly communicated to the 
petitioner. The allegations suggested to 
have been made in his letter dated Octo- 
ber 27, 1967 are concocted.” 


8. The first submission made by 
the learned counsel for the petitioner is 
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that the impugned notice (Annexure 
‘A-7’) is penal because of the use of the 
words “in public interest” as this phrase 
casts a stigma on the petitioner. This 
plea has not been taken by the peti- 
tioner in his long writ petition covering 
twelve pages. In the writ petition it is 
averred in para 31 that 


“the public interest is not only at- 
tracted when it is sought to retire a per- 
son beyond the age of 55 years, if he 
has been found unsuitable. The peti- 
tioner’s record of service is absolutely 
free from blame and, therefore, there 
can be no public interest involved in re- 
tiring him earlier than the age of 58 
years. Both under these rules and on 
the principles of equality there is no 
warrant in the respondents to retire the 
petitioner earlier than the age of 58 
years”. 


In para 32 it is said that 

“the act of respondents retiring the 
petitioner is in violation of Art. 311 of 
the Constitution of India and is also in 
violation of Arts. 14 and 16 of the Con- 
stitution of India. No enquiry having 
been held before retiring the petitioner, 
it violates Art. 311 of the Constitution 
of India.” 


In what manner it violates Article 311 
of the Constitution has not been indicat- 
ed. - 


Article 311 of the Constitution ap- 
plies only in case of dismissal, removal 
from service or reduction in made 
by way of punishment. It is nowhere 
stated in the writ petition that the peti- 
tioner has been removed from service 
by way of punishment. Compulsory re- 
tirement after giving three months’ 
notice in terms of the service rules after 
an employee attains the age of 55 years 
cannot be said to be removal from Ser- 
vice by way of punishment. Article 311 
of the Constitution is not, therefore, 
attracted. I have not permitted the 
learned counsel for the petitioner „to 
argue that the use of the phrase “in 
public interest” casts a stigma on the 
petitioner for the reason that | this plea 
had not been taken in the writ petition 
and the respondents had no opportunity 
to meet this allegation. If such a plea 
had been taken in the writ petition, the 
respondents might have explained the 
connotation of the phrase ‘in the public 
interest” used in the notice dated Octo- 
ber 20, 1967. The learned counsel for 
the respondents has suggested that the 
use of the phrase “in public interest 
does not cast any stigma on the „peti- 
tioner because “in public interest” can 
also mean in the interest of economy and 
when such a phrase is used after an em- 
ployee attains the age of 55 years, it 
does not cast a stigma on him. Since 
I have not permitted the arguments on 
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this point, I refrain from expressing any. 
opinion on it. 


9. The learned counsel for the 
petitioner has then contended that some 
unqualified persons were retained in ser- 
vice and were holding the post of Assis- 
tant Works Managers while the petitioner 
had been retired. He has relied upon my 
judgment in Rattan Chand v. State of 
Punjab, 1969 Ser LR 231 (Punjj, in 
which I had held that the petitioner in 
that case could not be reverted to the 
post of Sectional Officer as long as any 
unqualified Sectional Officer or a Sec- 
tional Officer junior to him was ofticiat- 
ing as Sub-Divisional Officer. That ob- 
servation was made in an entirely dif- 
ferent set of facts. In that case the 
petitioner had the right to continue in 
service and was reduced from a higher 
rank to a lower rank. That was not a 
case of compulsory retirement under the 
service rules. 


The learned counsel has then relied 
upon a judgment of their Lordships of 
the Supreme Court, in I. N. Saksena v. 
State of Madhya Pradesh, 1967 Ser LR 
204 = (AIR 1967 SC 1264) in suppart of 
his plea that the instructions issued by 
the Railway Board and the General 
Manager from time to time became the 
conditions of the petitioner’s service and 
the petitioner could not be retired by 
giving three months’ notice without com- 
plying with those instructions. Accord- 
ing to the learned counsel the insiruc- 
tions prescribed that an employee with 
an average service record should be re- 
tained in service. That was only the 
opinion of the Financial Advisor and 
Cc O. and were not the instructions 
issued by any competent authority. Their 
Lordships of the Supreme Court observ- 
ed that under Fundamental Rule 55, it 
was open to the Government to extend 
the date of retirement of a Government 
servant if it so desired and the instruc- 
tions raising the ege of superannuation 
had the effect as if individual orders had 
been passed in each case till the rele- 
vant rule was amended. 


The observations of their Lordships, 
therefore, do not help the learned coun- 
sel for the petitioner. It was held by 
their Lordships that— 


“Where an order requiring a Gov- 
ernment servant to retire compulsorily 
contains express words from which a 
stigma can be inferred, that order will 
amount to removal within the meaning 
of Art. 311. But where there are no 
express words in the order itself which 
would throw any stigma on the Govern- 
ment servant, we cannot delve into 
Secretariat files to discover whether scme 
kind of stigma can be inferred on such 
research” 
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and the mere fact that a Govern- 
ment servant is compulsorily retired be- 
fore he reaches the age of superannua- 
a does not in itself cast a stigma on 


The notice of three months issued to the 
petitioner in the instant case does not 
cast any stigma on the petıtioner and, 


therefore, cannot amount to removal 
from service. 
10. The last case relied upon by 


the learned counsel for the petitioner is 
a judgment of the Division Bench of the 
Orissa High Court, in Dr. S. N. Ghosal 
v. State of Orissa, 1969 Serv LR 141 = 
(AIR 1969 Orissa 45). The petitioner in 
that case was born on July 1, 1910 and 
he attained the age of 55 years on June 
30, 1965. He was retained in service 
beyond that age by letter dated June 3, 
1965, He was, however, served with 
three months’ notice on July 20, 1967, 
which was received by him on July 29, 
1967. On receipt of this notice he made 
a representation to the Government on 
August 1, 1967, to which he received no 
reply. Paragraph 3 of the Resolution 
dated September 15, 1965, under which 
three months’ notice of retirement was 
given to the petitioner in that case read 
as under:—~ 


“Notwithstanding anything contain- 
ed in the foregoing paragraph, the ap- 
pointing authority may require a Gov- 
ernment servant to retire after he 
attains the age of 55 years on three 
months’ previous notice in writing with- 
out assigning any reason. This power 
shall be exercised in the case of Gov- 
ernment servants who are found to be 
unsuitable or inefficient for retention in 
Government service. For this purpose 
the concerned authorities should keep 
constant vigilance on the work of a Gov- 
ernment servant continuing beyond the 
age of 55 years. With a view to ensure 
uniformity, a notice required to be given 
by the appointing authority to a Gov- 
ernment servant shall be in the form as 
specified in Annexure 1 appended here- 
to.” 


While interpreting this paragraph of 
the Resolution it was observed:— 

“This suggests that the appointing 
authority may require a Government 
servant to retire after he attains the age 
of 55 years on three months’ previous 
notice in writing without assigning any 
reason. In the said paragraph it is laid 
down in the same strain that the autho- 
rities can exercise the above-mentioned 
power if they find that such Government 
servants are in any way unsuitable or 
inefficient for retention in Government 
service. Therefore, the criterion to 
come to a decision for the purpose of 
exercising the power to retire any per- 
son as aforesaid can be exercised only 
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when a Government servant is found to 
be unsuitable and inefficient for reten- 
tion in Government service. That being 
so, the authority exercising such power 
to terminate the services of a Govern- 
ment servant after 55 years should have 
been satisfied from materials before him 
that the said Government servant was 
unsuitable or inefficient to be retained 
in Government service and should have 
at least directed their attention to a con- 
sideration of this matter in the light of 
the criterion laid down in the above re- 
solution as mentioned’ above.” 


It is thus evident that the Resolu- 
tion under which action was taken was 
in different words than the rule in the 
instant case. In the Orissa case it had 
been definitely stipulated that the power 
to retire by giving three months’ notice 
was to be exercised only in the case of 
Government servants who are found to 
be unsuitable or inefficient for retention 
in Government service. In that case, 
therefore, a finding had to be given that 
the petitioner was unsuitable or ineffi- 
cient for retention in Government ser- 
vice. The learned Judges, on the facts 
of that case, found that the petitioner 
was neither unsuitable nor inefficient 
and, therefore, held that he could not be 
compulsorily retired from service after 
giving him three months’ notice. There 
is no such requirement in the rule gov-~ 
erning the petitioner in the instant case 
and the observations of the learned 
Judges in Orissa case are not applicable. 


Moreover, the learned Judges relied 
upon the observations of their Lordships 
of the Supreme Court in Moti Ram Deka 
v. General Manager, North East Frontier 
Rly.. AIR 1964 SC 600. which observa- 
tions were made in respect of a public 
servant who had been removed from 
service, Those observations have been 
held not to be applicable to the case of 
compulsory retirement by giving three 
months’ notice according to the service 
rules in a Full Bench judgment of this 
Court, in Pritam Singh Brar v. State of 
Punjab, ILR (1967) 2 Punj & Har 448 
= (AIR 1968 Punj 189 (FB)). In that 
case the learned Judges held that— 


“Rule 3.26 of the Punjab Civil Ser- 
vices Rules, Vol. I, Part I, and R. 5.32 
of the Punjab Civil Services Rules, Vol. 
II, have to be read together and proper 
effect given thereto. Rule 3.26 cannot be 
read in isolation and although the 
language employed therein clearly shows 
that a Government servant would con- 
tinue in service upto the age of 58 years, 
but that right is not absolute and is con- 
trolled by the provisions of R. 5.32.” 
Rule 5.32 was held to be perfectly legal 
and valid. It was further held that— 


“Tf under the rules a public servant 
is compulsorily retired after a period of 
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qualifying service which is reasonably 
long even before the normal prescribed 
age of superannuation, the order would 
neither amount to dismissal nor to re- 
moval within the meaning of Art. 311 
(2) of the Constitution.” 


The learned Judges also observed 
that the procedure or the instructions 
issued by the Chief Secretary to Gov- 
ernment, Punjab, to all Heads of Depart- 
ments, on May 19, 1964, laying down 
principles for the review of the eases of 
employees due to attain the age of 55 
years, cannot operate to limit or restrict 
the operation of the provisions of R. 5.32. 
The learned Judges distinguished Moti 
Ram Deka’s case, AIR 1964 SC 600 on 
the ground that “the question there was 
of the validity of the rules which autho- 
rised removal from service whereas in 
the present case we are concerned only 
with compulsory retirement and not re- 
moval.” It is thus evident that after 
attaining the age of 55 years the peti- 
tioner did not have any right to the post 
held by him and if he has been compul- 
sorily retired in terms of the service 
rules, he can have no grievance. 


11. There is no substance in the 
contention. of the learned counsel for the 
petitioner that there has been a viola- 
tion of the fundamental rights of the 
petitioner guaranteed under Arts. 14 and 
16 of the Constitution inasmuch as many 
other persons who had a record similar 
to or even worse than the petitioner had 
been retained in service beyond the age 
of 55 years while he has been compul- 
sorily retired. The only right that the 
petitioner has is to be considered along 
with others but it is not open to this 
Court to scrutinise whether the material 
before the appointing authority was suffi- 
_icient to enable it to pass the impugned 
order. It has been held by a Division 
Bench of the Mysore High Court, in 
M. N. Seshadri Setty v. State of Mysore, 
TR Ser LR 786 = (AIR 1968 Mys 116), 
that— 


“it is not for us in the exercise of 
our jurisdiction under Art. 226 of the 
Constitution to assess the worth of the 
petitioner and to investigate whether it 
is possible on the material before us to 
substitute for the view taken by the 
Government our own view to the con- 
trary. It may be possible for us on a 
proper review of the materials, in a case 
like the one before us, to form an opin- 
ion at variance with that reached by 
Government. But that would not enable 
the displacement of. the conclusion re- 
ached by Government and the substitu- 
tion of our own. The’ assessment 
of the Government  servant’s record of 
service is confided to the authority em- 
powered to grant the extension and of 
its character, that authority is the sole 
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judge. The adverse opinion formed by 
Government in the case of the petitioner 
rested on the confidential reports of the 
years 1964 and 1965 and neither their 
sufficiency nor the reasonableness of the 
exclusion of the commendation during 
the earlier and later years is open to 
discussion by us.” 


12. I have reproduced in an ear- 
lier part of this judgment para 15 of the 
return filed by the respondents in which 
it has been stated unequivocally that the 
case of the petitioner for extension was 
thoroughly considered by the competent 
authority and that his confidential re- 
cord did not justify further extension in 
service. The allegation of mala fides or 
ill-will against the Chief Personnel Offi- 
cer has been denied and no argument 
has been addressed to me on the espect 
of mala fides or malice. It is, therefore, 
not possible for me to hold that in view 
of the satisfactory record of the peti- 
tioner before he attained the age of 55 
years he could not have been retired by 
the respondents by giving him three 
months’ notice in accordance with his 
service rules. 


13. Before parting with this case, 
I would like to notice a half-hearted 
argument advanced by the learned coun- 
sel for the petitioner, although he seems 
to have placed it in the forefront at the 
time the writ petition was admitted, that 
the notice of three months given to the 
petitioner was bad as it did not termi- 
nate with the date on which he attained 
the age of 55 years. This submission is 
without any force as the relevant Rule 
does not prescribe that the notice must 
terminate with the attainment of the 
age of 55 years. All that it provides is 
that the railway servant must be given 
at least three months’ notice before he 
is asked to retire after attaining the age 
of 55 years and before he attains the 
age of 58 years. Such a notice can be 
given at any time but it should not ter- 
minate before the date of attaining the 
age of 55 years. It can be issued before 
an employee attains the age of 55 years 
or after attaining that age but the period 
of notice must terminate after the date 
of attaining the age of 55 years and be- 
fore attaining the age of 58 years. I 
have, therefore, no hesitation in repel- 


ling this submission of the learned 
counsel. 
14, No other point has been 


argued before me. 


15. For the reasons given above, I 
find no merit in this writ petition which 
is dismissed but in the circumstances of 
the case I do not wish to burden the 
petitioner with costs. 

- Petition dismissed. 
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P. C. PANDIT, J. 


Tara Chand Dwarka Dass Aggarwal 
and another, Appellants v. Badri Parshad 
Incha Ram, Respondent. 

Ex. First Appeal No. 327 of 1969, 
D/-22-8-1969, from order of Sub., J.. 1st 
Class, Sonepat, D/-31-8-1968. 

Civil P. C. (1968), O. 21, R. 58 — 
Order for release from attachment under 
0O. 21, R. 58 — Subsequent suit to esta- 
blish right to attach property decreed in 
favour of decree-holder — ect — Pro- 
perty can be sold without attaching it 
again. i 


An order for release from attach- 
ment in a case under O. 21, R. 58 does 
not put an end to the attachment and 
if a suit is brought by the decree-holder 
under O. 21, R. 63 to establish a right to 
attach the property and a decree is 
passed in his favour, the effect of the 
decree is to set aside the order of re- 
lease and to maintain uninterrupted the 
attachment originally made. It is not 
necessary, thereafter to attach the pro- 
perty again before it is sold. AIR 1921 
Cal 101 & AIR 1922 Mad 176 & AIR 
1939 Oudh 178, Rel. on. (Para 8) 


Cases Referred: Chronological Paras 
(1939) ATR 1939 Oudh 178 (V 26)= 
ILR 14 Luck 543, Mt. Anandei 
v. Lala Ram 8 
(1922) AIR 1922 Mad 176 (V 9)= 
ILR 45 Mad 84, Anthiya Hegade 
v. Manjaiya Shetty 7 
(1921) AIR 1921 Cai 101 (V 8)= 
25 -Cal WN 544, Protap Chandra 
v. Sarat Chandra 6 
A. L. Bahri, for Appellants; S. P. 
Jain, for Respondent. 
JUDGMENT: The facts giving rise 
z this Execution First Appeal are 
these— 


2. On the basis of Hundies, Badri 
Parshad and Shrimati Lachhmi Devi ob- 
tained two money decrees against Tara 
Chand. In execution of those decrees, 
certain properties were attached by the 
decree-holders. Promod Kumar and 
others filed objections under O. 21, R. 58, 
Code of Civil Procedure, alleging that 
the properties could not be attached, be- 
cause they had, before their attachment, 
fallen to their shares due to family 
partition. Those objections were accept- 
ed by the executing Court. Thereupon, 
the decree-holders filed suits under 
O. 21, R. 63, Code of Civil Procedure, 
saying that the properties in reality be- 
longed to the judgment-debtor, Tara 
Chand, and were liable to sale in execu- 
tion of their decrees. The suits were 
decreed, after contest by the judgment- 
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debtor, his sons and certain transferees. 
Thereafter, the decree-holders filed ap- 
plications praying that the properties be 
sold in execution of their decrees. 
Thereupon, the judgment-debtor and 
Promod Kumar again filed an objection 
petition under O. 21, R. 57 and Sec- 
tions 47 and 151, Code of Civil Pro- 
cedure. Their main grievance was that 
the properties attached had been releas- 
ed and, therefore, they should be again 
attached before they were sold. The 
said objection petition was dismissed by 
the Court below and against that order, 
the present Execution First Appeal has 
been filed by the judgment-debtor. 


3. It was contended by the learn- 
ed counsel for the appellant that after 
the objections under O. 21, R. 58 Code of 
Civil Procedure, were accepted by the 
executing Court, the counsel for the 
decree-holder made a statement to the 
effect that since the said objections had 
been allowed, he did not wish to pro- 
ceed with the execution application and 
he would file a new one if need be. The 
Court, thereupon, ordered that in view 
of the statement made by the decree- 
holder’s counsel, the execution applica- 
tion be dismissed as unsatisfied. After 
the dismissal of the execution applica- 
tion in this manner, so argued the coun- 
sel, the attachment came to an end and 
the properties were released therefrom. 
They had to be attached again, before 
they could be sold. 


4. The present objection peti- 
tion, as I have already said, was made 
under O. 21, R. 57, Code of Civil Pro- 
cedure. The said rule says— 

“Determination of attachment: Where 
any property has been attached in ex- 
ecution of a decree: but by reason of the 
decree-holder’s default the Court is un- 
able to proceed further with the applica- 
tion for execution, it shall either dismiss 
the application or for any sufficient 
reason adjourn the proceedings to a 
future date, Upon the dismissal of such 
application the attachment shall cease.” 

5. This rule would obviously not 
apply to the facts of the present case, 
because it was not by reason of any 
default on the part of the decree-holder 
that the executing Court was unable to 
proceed further with the execution ap- 
plication. Consequently, the attachment 
of the properties could not cease under 
this rule. 


6. The objections filed under 
O. 21, R. 58, Code of Civil Procedure 
having been accepted, the properties 
could be released from attachment under 
O. 21, R. 60, Code of Civil Procedure, 
The order passed under the provisions 
of O. 21, R. 58, Code of Civil Procedure, 
would be sought to the decision of a 
regular suit under O. 21, R. 63. What 
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would happen to the attachment of the 
properties, if, subsequently the aggrieved 
party filed a suit under O. 21, R. 63 and 
succeeded therein? This precise ques- 
tion has been answered by a Division 
Bench of the Calcutta High Court in 
Protap Chandra v. Sarat Chandra, AIR 
1921 Cal 101. In that authority, Sir 


Asutosh Mukherjee, the acting Chief 
Justice, speaking for the Court, ob- 
served— 


“No doubt the effect of an order 
under O, 21, R. 60 allowing a claim, is 
to make it obligatory on the Court to 
release the property from attachment; 
but the order of release is only provi- 
sional and is liable to be set aside by a 
regular suit, as expressly stated in 
Rule 63; * * * * * it has been held 
that the order for release from attach- 
ment does not put an end to the 
attachment so as to leave the claimant 
free to deal with the property as he 
likes; if a suit is brought by the decree- 
holder to establish his right to attach 
the property and a decree is passed in 
his favour, the effect of the decree is 
to set aside the order of release and 
to maintain uninterrupted the attachment 
originally made.” 


Te Similarly, a Division Bench 
of the Madras High Court in Anthava 
Hegade v. Manjaiva Shetty, AIR 1922 
Mad 176, held— 


“The release from attachment on 
the claim to the attached property being 
allowed is only provisional in character 
and is subject to the result of the 
suit which is allowed to be brought 
by the Code to contest the order allow- 
ing the claim and if the suit succeeds, 
the attachment is revived from the 
beginning.” 

8. In Mt. Anandei v. Lala Ram, 
AIR 1939 Oudh 178, it was remarked— 


“The order for release from attach- 
ment in a case under O, 21, R. 58 does 
not put an end to the attachment so as 
to leave the claimant free to deal with 
the property as he likes and if a suit 
is brought by the decree-holder under 
O. 21, R. 63 to establish a right to attach 
the property and a: decree is passed in 
his favour, the effect of the decree is to 
set aside the order of release and to 
maintain uninterrupted the attachment 
originally made. The result is that any 
private transfer of property by the clai- 
mant, though made after an order re- 
leasing the property from attachment, 
will be void under Section 64, if the 
right to attach is subsequently establish- 
ed by suit under R. 63.” 


9. Following these authorities, I 
would hold that the Court below had 
rightly dismissed the objection petition 
filed by the judgment-debtor. Conse- 
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quently, the appeal fails and is dismis- 
sed with costs. 
Appeal dismissed, 
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(Y 58 C 19) 


S. S. SANDHAWALIA, J. 


S. Teja Singh, Petitioner v. Smt. 
Satya and others, Respondents. 


Criminal Revn. No. 108 of 1968, D/- 
13-11-1969 against Order of Addl. S. J. 
Jullundur, D/-15-6-1968. 


: Criminal P. C. (1898), S. 4838 = 
Hindu marriage — Annulment of, by 
decree of divorce of Foreign Court — 
Validity of decree or competency of 
Court not challenged — Decree, held was 
valid and binding — Husband not liable 
to maintain wife, though liable to main- 
tam children — (Constitution of India, 
Arts. 5, 51) — (Civil P. C. (1908), 5. 13) 
— (Evidence Act (1872), Ss. 41, 44) — 
(Hindu Marriage Act (1955), S. 13) — 
(Divorce Act (1869), S. 10). 


Where a Hindu Marriage solemnised 
within India is annulled by a decree of 
divorce granted by a foreign Court, the 
domicile of husband admittedly being 
within jurisdiction of that Court, and the 
validity of decree is not challenged on 
ground of its having been obtained by 
fraud or collusion nor the competenzy of 
the Court to deliver the said judgment 


and decree is assailed on that ground, 


the marriage of the parties stands dis- 
solved. Neither on principle nar on 
precedent it can be submitted that a 
marriage solemnised in this country can- 
not be dissolved except.in conformity 
with the provisions of the Eindu 
Marriage Act and the grounds given 
therein for divorce or that the same can 
be done only by the Courts of this 
country. Thus the decree of divorce has 
to be recognised as valid and binding be- 
tween the parties by the Court in this 
country also. Consequently the husband 
is not liable under Section 488 to main- 
tain the wife though his liability to 
maintain his children is not affected. The 
order granting maintenance to the wife, 
therefore, cannot be sustained while re- 
lating to the children can be. 

(Paras 5, 14, 15) 


The jurisdiction under Section’ 488, 
Criminal P. C., is in the nature of a 
summary jurisdiction for the grant of 
maintenance and the Criminal Court 
cannot possibly go behind a valid judg- 
ment and decree granted by a compe- 
tent civil court. (Para 15) 


So long as the marriage subsists, the 
domicile of the husband is the governing 
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factor and the derivative domicile of the 
wife must necessarily follow that of her 
husband. This is so even in the case of 
a deserted or judicially separated wife. 
The exclusive jurisdiction for the dis- 
solution of marriage vests in the Court 
where the parties are domiciled and the 
lex domicillii would govern such proceed- 
ings which are accorded recognition by 
the comity of nations. Case law dis- 
caussed., (Paras 6, 7,, 14) 


Cases Referred: Chronological Paras 
(1961) 1961-3 All ER 225 = 1961- 


3 WLR 900, Breen v. Breen 12 
(1936) 1936-3 All ER 130 = 155 
LT 491, Mezger v. Mezger AL 


(1927) 1927 AC 641 = 137 LT 
571, Salvesen Or Von Lorang v. 
Administrator of Austrain Pro- 
perty 8, 10, 12 

(1926) 1926 AC 444 = 134 LT 717, 
Attorney General for Alberta v. 

Cook 7, 8, 10 

(1921) 1921-1 AC 146 = 124 LT 

' 129, Lord Advocate v. Jaffrey 


7, 
(1906) 1906 PD 209 = 94 LT 835, 

Bater v. Bater Al 
(1895) 1895 AC 517 = 72 LT 873, 

Le Mesurier v. Le Mesurier 6, 7, 10 
(1880) 5 PD 153, Harvey v. Farnie il 
(1859) 7 HLC 390 = 11 ER 156, 

Dolphin v. Robins 7 


Bhagirath Dass with S. K. Heeraji 
and B. K. Jhingan, for Petitioner; J. L. 
Gupta, for Respondents. 


ORDER:— Whether a Hindu Mar- 
riage solemnised within this country can 
be validly annulled by a decree of 
divorce granted by a foreign Court is 
the question that falls for determination 
in this revision petition. 


2. The proceedings arise out of a 
petition under Sec. 488, Criminal P. C., 
moved by the respondent-wife Satya on 
the 22nd of April, 1965, claiming main- 
tenance on behalf of herself and her two 
minor children against her husband Teja 
Singh. It was averred therein that the 
marriage between the parties took place 
according to Sikh rites on the lst of 
July, 1955, in Basti Guzan at Jullundur. 
Two children were born of the wedlock 
in the year 1956 and 1958. Towards the 
end of the year 1958, the petitioner- 
husband planned to go to U. S. A. to 
secure a Doctorate in Forestry and ac- 
cordingly left for the United States on 
the 23rd of January, 1959. He is said 
to have joined the University in the 
State of New York and spent more than 
five years for obtaining higher education 
there and subsequently had secured em- 
ployment in the States and was said to 
be receiving a salary of about Rs. 2,500/- 
per mensem. During this long period 
it was alleged that he had wholly re- 
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fused and neglected to maintain the res- 
pondent-wife and her two children. 


3. The petitioner in his reply 
whilst controverting the allegations made 
in the petition primarily pleaded that 
prior to the institution of the petition, 
the respondent had moved and secured 
a decree of divorce on the 30th of 
December, 1964, against the petitioner in 
accordance with law from the Second 
Judicial District Court of the State of 
Nevada in the United States and thus the 
bond of marriage stood dissolved and the 
petitioner was not liable to pay any 
maintenance to the respondent-wife. Ob- 
jections regarding the jurisdiction of the 
Magistrate's Court at Jullundur to take 
cognizance of the matter were also taken 
and agitated but as these have not been 
pressed in this Court, I deem it unneces- 
sary to refer to them. The Judicial 
Magistrate lst Class, Jullundur by her 
order dated the 17th of December, 1966, 
held that the Court had territorial juris- 
diction; the annulment of marriage can 
only be done under the Hindu Marriage 
Act, that the decree granted by the 
Court of the State of Nevada contraven- 
ed Sections 19 and 2 of the Hindu Mar- 
riage Act, and the respondent-wife not 
being a party to the divorce proceedings, 
the decree granted by the Court in the 
United States was not binding between 
the husband and the wife. Accordingly 
maintenance at the rate of Rs. 300/- for 
the respondent-wife and Rs. 100/- for 
each of the minor children was directed. 
A revision petition against the said order 
was also dismissed by the Additional 
Sessions Judge, Jullundur, who held 
that as the marriage between the parties 
had been performed in India, according 


‘to Hindu rites, the same could be annul- 


led only according to the provisions of 
the Hindu Marriage Act and therefore 
the decree of divorce of the foreign 
Court was not of a binding nature be~ 
tween the parties. 


4. Mr. Bhagirath Dass in support 
of this petition did not challenge the con- 
current findings of the Courts below that 
the Magistrate’s Court at Jullundur had 
jurisdiction to take cognizance of the ap- 
plication under Section 488, Criminal 
P. C. The primary contention that has 
been pressed by him is that the decree 
of divorce granted by the 2nd Judicial 
District Court of the State of Nevada in 
the United States of America to the 
petitioner husband was binding between 
the parties and not having been challeng- 
ed by way of appeal was now of absolute 
validity. On this premises it was con- 
tended that the bond of husband and 
wife did not subsist between the parties 
and consequently the Hability of the 
petitioner-husband to maintain his wife 
had ceased. In the course of the argu~ 
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ment learned counsel for both the par- 
ties conceded their inability to cite bind- 
ing precedent, or for that matter any 
Indian authority on the point. The issue 
has thus to be examined in the wake of 
the general principles of Private Inter- 
national Law. 


5. It was first rightly contended 
by the learned counsel for the petitioner 
that at the crucial time of the commence- 
ment of the proceedings for divorce be- 
fore the Court in Nevada, the petitioner 
was domiciled within that State in 
United States of America. Indeed it was 
the case of the respondent-wife herself 
in her application before the Magistrate 
that the petitioner had left for United 
States of America in January, 1959, and 
has ever since remained abroad. After 


having studied in an American University ` 


for the Doctorate in Forestry, the peti- 
tioner is averred to have secured employ- 
ment in U. S. A. and refused to return 
to India. In the written statement filed 
on behalf of the petitioner also it is the 
ease that he had joined the University 
in New York and after about a year he 
had migrated to the Uttah State Univer- 
sity where he studied and subsequently 
is resident within the States. These 
facts, therefore, disclosed that during a 
period of well-nigh more than seven 
years the petitioner was resident in the 
United States with the requisite inten- 
tion to make it his permanent home. 
There appears thus the necessary syn- 
thesis of the factum and the animus, 
which lies at the root of the concept of 
domicile. This finds express mention in 
Exhibit R. W. 7/10 the Decree of Court 
of Nevada in the following terms:— 


“That for more than six weeks pre- 
ceding the commencement of this action, 
the plaintiff was, and now is, a bona fide 
resident of and domiciled in the Country 
of Washoe, State of Nevada with the 
intent to make the State of Nevada his 
home for an indefinite period of time, 
and that he has been actually, physical- 
ly and corporeally present in said 
Country and State for more than hix 
weeks.” 


Indeed the fact of the petitioner having 
been domiciled in the State of Nevada in 
U. S. A. has not been the subject of any 
serious challenge in the Courts below 
nor has the learned counsel for the res- 
pondent assailed this aspect of the peti- 
tioner’s case before me. We hence pro- 
ceed on the virtually admitted premises 
that the petitioner was domiciled within 
the foreign jurisdiction of the Court in 
Nevada at the commencement of the ac- 
tion for divorce. 


6. A faint contention was sought 
to be raised on behalf of the respondent- 
wife that though her husband was 
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domiciled in the United States of America 
she herself had never left the shores of 
India at any stage and thus continued 
to retain her Indian Nationality and 
domicile. It is well settled that nationa- 
lity and domicile are different concepts 
and in the present case the issue of 
nationality does not enter and we are 
concerned wholly -with the domicile of 
the parties. In effect what was sought to 
be contended on behalf of the respon- 
dent-wife was that during the subsis- 
tence of the marriage she had retained 
a domicile different from her husband, 
namely, an Indian domicile and hence 
both husband and wife were never 
domiciled in the United States so as to 
five jurisdiction to the foreign Court. 
The trial Court also seems to have been 
influenced by the fact that as the wife 
had not been shown to be permanently 
settled or domiciled in the Stete of 
Nevada, therefore the decree granzed by 
the Court in the United States was not 
binding between them. This submission 
despite the persistence with which it was 


‘advanced is patently untenable in view 


of the settled proposition of Private In- 
ternational Law. It is axiomatic that 
during the continuance of the bond of 
marriage the domicile of the wife invari- 
ably follows that of her husband. Latey 
in his well-known work on Divorce and 
Matrimonial Causes (Fourteenth Edition 
at page 54) states the law on the point 
as follows:— 


“The husband’s actual and the wife’s 
legal domicile are prima facie one, 
wherever the wife may be personally 
resident. By a valid marriage the domi- 
cile of the wife becomes that of the hus- 
band, and the fact that a married couple 
are living apart under a separation agree- 
ment, or a husband has deserted his 
wife, does not render her free to choose 
a domicile apart from him.” 


Similarly Professor Cheshire in his cele- 
brated work on Private International 
Law, 7th Edn. at p. 332 states the legal 
position in no uncertain terms with re- 
ference to the jurisdiction of English 
Courts in a similar situation— 


“Since a wife takes the domicil of 
her husband upon marriage, the sole 
question in each case is whether the 
husband is domiciled in England at the 
time of the suit. Nothing else is rele- 
vant. The nationality of the parties, 
their residence, their submission tə. the 
jurisdiction, their former domicile, or the 
fact that they were domiciled elsewhere 
when the misconduct upon whica the 
suit is founded occurred — none of these 
is pertinent to the existence of jurisdic- 
tion”. 

Again referring to the authoritative pro- 
nouncement of the Privy Council in Le 
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Mesurier v. Le Mesurier, 1895 AC 517 
it is stated— 


“That case decided that domicil, in 
the true and full sense of the term, of 
the husband at the time of the suit is 
the sole test of jurisdiction. With such 
domicil the court has jurisdiction over a 
foreigner as well as over a British sub- 
ject; without such domicil it has no 
jurisdiction, even though the parties are 
British subjects.” 


T. It was then strenuously con- 
tended on behalf of the respondent-wife 


that by the time the proceedings were. 


instituted for divorce in the Court at 
Nevada, the marriage between the par- 
ties had virtualy broken up and the 
petitioner had deserted the respondent- 
wife for more than five years. It was 
contended that in such a situation the 
domicile of the deserted or separated 
wife could not follow that of her hus- 
band against her will or in the absence 
of any voluntry act on her part to sub- 
mit to the jurisdiction of the foreign 
court. Undoubtedly, the doctrine that 
the domicil of the wife follows that of 
the husband, does operate harshlv against 
a deserted wife who as in the present 
case may be confronted with a distres- 
sing and formidable problem. As such a 
wife retains the domicil of her husband, 
her only remedy lies in the country 
where her husband may be domiciled 
even by choice. This may be at the 
other end of the world and it may be- 
come extremely difficult nay impossible 
for her to seek her remedy in a Court 
so far distant. It was probably to al- 
leviate such gross hardship that Lord 
Cranworth in Dolphin v. Robins, (1859) 
7 HL C 390 at p. 418, initiated what has 
been termed ‘a humane heresy’ that there 
might be exceptional cases departing 
from the general rule. However all 
doubts regarding the absolute nature of 
the principle that the domicil of the 
wife follows that of her husband even in 
ease of desertion and that of a judicial- 
ly separated wife have been set at rest 
by the unequivocal statement of the law 
by the Privy Council in Attorney Gene- 
ral for Alberta v. Cook, 1926 AC 444. 
Lord Merrivale in an exhaustive judg- 
ment after referring to all the earlier 
case law on the point observed as follows 
in the context of such a submission:— 


‘The contention that husband and 
wife may be domiciled apart and may 
resort to different jurisdictions and dif- 
ferent codes of law to seek thereunder 
dissolution of the marriage between them 
appears to challenge directly the rule 
laid down in 1895 AC 517, and affirmed 
in the House of Lords in Lord Advocate 
y. Jaffrey, (1921) 1 AC 146, that matri- 
monial siatus is governed by the law of 
domicil of the parties. 
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and again referring expressly to a 
case of a judicially separated wife— 

“The contention that a wife judicial- 
ly separated from her husband is given 
choice of a new domicil is contrary to 
the general principle on which the unity 
of domicil of the married pair depends; 
divorce a mensa et thoro gave no such 
right; and the statute of 1857 was not 
framed with that intention and does not 
affect that purpose.” 


8. Lord Merrivale also expressly 
followed the earlier observations of Lord 
Shaw in (1921) 1 AC 1446— 


, “I see the greatest difficulty in any 
invasion of the principle which appears 
to me to be fundamental — namely, that 
that unity which the marriage signifies 
is regulated by one domicil and one 
domicil only, i.e., that of the husband.” 
The view of the law taken in 1926 AC 
444 has been upheld by the House of 
Lords in Salvesen or Von Lorang v. Ad- 
ministrator of Austrain Property, 1927 


AC 64l. In the present case, the res- 
pondent-wife continued to have the 
domicile of a married woman, i.e. a 


derivative domicile being the domicile of 
her husband. When the domicile of her 
husband changed the derivative result 
changed, and the wife's domicile was 
changed from Indian to American. In 
conformity with the enunciation of law 
above, it, therefore, follows that the legal 
domicile of the respondent-wife at the 
time of the commencement of the divorce 
proceedings in Nevada was that of her 
husband, and, therefore, the common 
domicile of both must in the eye of law 
be deemed within the State of Nevada 
in the United States of America. 


9. Once it is held that the 
common domicile of the parties was 
within the State of Nevada in the Unit- 
ed States of America, two incidents 
necessarily flow therefrom. Firstly that 
the Court of domicile alone would have 
matrimonial jurisdiction in a suit for dis- 
solution of marriage and secondly it 
would be the lex domicilii which would 
govern the matrimonial matter before 
such a Court. 


10. As regards the first proposi- 
tion, it now seems to be beyond all dis- 
pute that the domicile of the husband at 
the time of the suit for divorce is the 
sole test for the purpose of giving juris- 
diction to the matrimonial Court. What- 
ever doubt there might have existed has 
long been laid to rest by the decision of 
the Privy Council in 1895 AC 517, where 
Lord Watson after an exhaustive con-~ 
sideration of the case law on the poinf 
concluded as follows:— 


“Their Lordships have in these cir- 
cumstances, and upon these considera- 
tions, come to the conclusion that, at= 
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cording to international law, the domicil 
for the time being of the married pair 
affords the only true test of jurisdiction 
to dissolve their marriage.” 


This view has been consistenly adhered 
to in subsequent authorities including 
(1921) 1 AC 146; 1926 AC 444 and re- 
affirmed by the House of Lords in 1927 
AC 641, in the following terms:— 

“In the judgment in 1895 AC 517 

the modern doctrine of domicil as the 
true test prevails unrestrainedly.” 
In the words of Lord Phillimore — 
“Indeed this matter is now set at rest. 
Since the opinions expressed in the cases 
of 1895 AC 517 and 1921-1 AC 146 and 
the decision of the Privy Council in 1927 
AC 641 it is established that the law of 
England recognizes the competence and 
the exclusive competence of the Court 
of the domicil to decree dissolution of a 
marriage.” 

1i. Proceeding on the premises 
that the Court of domicil would have 
exclusive jurisdiction in regard to pro- 
ceedings for the dissolution of marriage, 
what remains to be considered is as to 
what law would govern such proceed- 
ings before the Court. As such a pro- 
ceeding pertains to the status of the 
parties, it seems to be equally well ac- 
cepted that the lex domicilii would govern 
the proceedings for the decree of divorce, 
Reference in this connection may again 
be made to the succinct statement of the 
law by Professor Cheshire in the follow- 
ing statement:— 

“Not only does English law reco- 

gnize a decree of divorce granted by the 
courts of the foreign domicil of the par- 
ties, but it also recognizes that, even in 
the case of a marriage contracted in 
England between British subjects, the 
decree is governed exclusively by the 
law of that domicil. Thus the validity 
of a divorce obtained in the country of 
domicil is not affected by the fact that 
it was pranted for some cause, such as 
insulting behaviour or. violent and un- 
governable temper, which is inadequate 
by English law.” 
The principle behind this view that the 
lex domicilii should govern all matters of 
status, and hence the matrimonial juris- 
diction has been well stated by Sir Gorell 
Barnes in Bater v. Bater, 1906 PD 209. 
The learned Judge after referring to 
Harvey v. Farnie, (1880) 5 PD 153 ob- 
served as follows:— 


“I think myself that that has be- 
come at the present day almost certain 
clear law, and it is based upon the 
simple proposition that if this country 
recognizes the right of a foreign tribunal 
to dissolve a marriage of two persons 
who were at the time domiciled in that 
foreign country, it must also recognize 
that their marriage may be dissolved 
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according to the law of that foreign 
country, even though that law would 
dissolve a marriage for a lesser cause 
than would dissolve it in this country. 
Absurd results would follow if that were 
not so, because by the law of the domicil 
they would cease to be husband and 
wife, and yet if they returned to this 
country they would be husband and 
wife. That is not convenient, nor is it 
logic, and I think if they were bona fide 
and properly domiciled in tbe country 
where it takes place it is a good divorce.” 
This view again finds reiteration in 
Mezger v. Mezger, (1936) 3 All ER 130 
where Sir Boyd Merriman, P. and 
Langton, J. held that the decree of a 
foreign Court was valid and binding 
throughout the world and the justices 
were not concerned with the question’ 
whether the grounds of divorce were re- 
cognized in England or not. 


12. I would wish to refer only to 
two authorities clearly laying down the 
principle that a decree of divorce grant- 
ed by the Court of domicil according to 
lex domicilii is accorded recognition by 
the Courts of another country as well. 
The first is a decision of the House of 
Lords in Salvesen’s case, 1927 AC 641 
where it has been laid down that a 
decree of nullity of marriage pronounced 
by a Court of competent jurisdiction, 
whatever .be the ground of the decree, 
is a judgment determining status and is 
equivalent to a judgment in rem. It 
was laid down that where the parties 
are domiciled in a foreign country a’ 
decree of nullity of marriage pronounced 
by a competent Court of that country 
will, in the absence of fraud or zollu- 
sion, be recognized as binding and con- 
clusive by the Courts of England and 
Scotland, unless it offends against 
British notions of substantial justice. 
There is then the succinct statement 
by Karmihski, J. in Breen v. Breen, 
ue) 3 All ER 225 in the following 
erms:-— 


“The principle of recognising the 
validity cf a decree pronounced by the 
Court of the domicil has been long esta- 
blished, and indeed forms an essential 
part of the comity of nations.” 


13. In the present case the trial 
Court had made a stray remark that the 
wife was not a party to the divorce pro- 
ceedings and hence these were not bind- 
ing on her. This remark runs counter 
to the record. It has not been contend- 
ed before me on behalf of the respondent 
that she was unaware of the divorce 
proceeding in the Court of Nevada In 
fact it cannot be so contended in view 
of Exhibit R. 1, which shows that the 
respondent-wife is fully aware of these 
proceedings and. vide R. 1. had made very 
detailed objections to the grant of the 
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divorce petition filed by Teja Singh in 
l that Court. 


14. In the ultimate analysis, 
therefore, it follows that so long as the 
marriage subsists, the domicile of the 
husband is the governing factor and the 
derivative domicile of the wife must 
necessarily follow that of her husband. 
Further that the exclusive jurisdiction 
for the dissolution of marriage vests in 
the Court where the parties are domicil- 
ed and the lex domicilii would govern 
such proceedings which are accorded re- 
cognition by the comity of nations. 
Neither on principle nor on precedent has 
the learned counsel for the respondent 
been able to sustain his, submission that 
a marriage solemnised in this country 
cannot be dissolved except in conformity 
with the provisions of the Hindu Mar- 
riage Act and the grounds given there~ 
in for divorce or that the same can be 
done only by the Courts of this country. 
Indeed I cannot but notice that despite 
the far-reaching importance of the issue 
involved, Mr. J. L. Gupta did not or was 
unable to cite a single case in support 
of the proposition canvassed by him. It 
is thus that the decree of divorce grant- 
ed by the Courts in Nevada has to be 
recognized as valid and binding between 
the parties by the Courts in this country 
also and the relationship of husband and 
wife between the petitioner and the res- 
pondent must be taken to have been dis- 
solved in accordance with that decree. 


15. The learned counsel for the 
petitioner has then rightly placed reli- 
ance on the provisions of Section 41 of 
the Indian Evidence Act, 1872, to the 
effect that a final judgment. order or 
decree of a competent Court in exercise 
of probate, matrimonial, admiralty or in- 
solvency jurisdiction are relevant and as 
such a judgment, order or decree is con- 
clusive proof that any legal character 
which it takes away from any such per- 
son ceased at the time from which such 
judgment, order or decree declared that 
it had ceased or should cease. Along 
with this, particular reliance was placed 
on Section 44 of the Indian Evidence 
Act which is in the following terms:— 


“Any party to a suit or other pro- 
ceeding may show that any judgment, 
order or decree which is relevant under 
Sections 40, 41 or 42, and which has been 
proved by the adverse party, was deli- 
vered by a Court not competent to deli- 
ver it, or was obtained by fraud or 
collusion.” 


In the present case there is not a hint 
or a suggestion that the decree of divorce 
was obtained by the petitioner either by 
fraud or collusion. What is significant 
is that though the bona fides of the 
domicile of the petitioner in Nevada 
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which might well have been made the 
subject of a challenge have not at all 
been assailed either in the Courts below 
or in the arguments in this Court. Not 
a word has been suggested that the 
petitioner’s residence or domicile in the 
State of Nevada and U. S. A. was other- 
wise than bona fide, That being so, the 
only possible attack on the validity of 
the decree of divorce has not even been 
suggested and the competency of the 
Court to deliver the said judgment and 
decree has not been assailed on this 
ground. In view of the provisions above- 
said there is no other option but to hold 
in face of the decree of divorce that the 
marriage of the petitioner to the res- 
pondent stands dissolved and consequ- 
ently he would not be liable under the 
provisions of Section 488, Cri. P. C., to 
maintain the respondent. The matter 
may also be viewed from another angle. 
The jurisdiction under Section 488, Cri- 
minal P. C., is in the nature of a sum- 
mary jurisdiction for the grant of main- 
tenance and the Criminal Court cannot 
possibly go behind a valid judgment and 
decree granted by a competent civil 
court. Consequently the order of the 
trial Court granting maintenance to the 
respondent-wife cannot be sustained and 
is hereby set aside. 


16. Mr. Bhagirath Das the learn- 
ed counsel for the petitioner very fairly 
conceded that as regards the liability to 
maintain the children of the marriage 
the same would not be affected and he 
did not challenge that part of the order. 
In the result the grant of maintenance 
to the two minor children of the respon~ 
dent is sustained but the order of main- 
tenance in her favour is set aside. 

Order accordingly. 
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P. C. PANDIT, J. 


Jarnail Singh and another, Peti- 
tioners v. Munshi Ram and others, Res- 
pondents. 


Civil Revn. No. 650 of 1969, D/- 


14-10-1969, from Order of Sub., J. ist 
Class Patiala (C). D/-14-5-1969. 


Inherent powers of courts — Cannot be 
exercised to interfere in proceedings be- 
fore authorities specially empowered with 
exclusive jurisdiction as a result of which 
civil court’s jurisdiction is barred. 
(Para 8) 
(B) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 24 — 
Powers of Chief Settlement Commissioner 
under — In suitable cases he can cancel 
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sanad for proprietary right wrongly 
granted. AIR 1964 Punj 33 (EB), Rel. 


on. {Paras 9 and 10) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Punj 33 (V 51)= 

ILR (1964) 1 Punj 36 (FB), Smt. 

Baiwant Kaur v. Chief Settle- 

ment Commr. (Lands), Jullundur 9 


K. N. Tewari, for Petitioners; B. 5S. 
Chawla, for Respondents. 

JUDGMENT:— This is a plaintiffs’ 
revision petition against the order dated 
14th May, 1969, passed by the learned 
Subordinate Judge, ist Class, Patiala, 
staying the proceedings initiated by them 
before the Rehabilitation authorities till 
the decision of their suit. 


2; Shrimati Bal Kaur sold the 
land in dispute to Munshi Ram and three 
others. Thereupon, her sons Jarnail 
Singh alias Angrez Singh and Balkar 
Singh brought a suit for possession of 
the said land on the ground that she 
was not the owner of the property which 
belonged to the plaintiffs. 


3. In the written statement filed 
by the defendants, it was said that the 
Rehabilitation authorities had allotted the 
land in the name of Bal Kaur and also 
granted the sanad in her favour. 


4, Coming to know of this fact, 
the plaintiffs, during the pendency of the 
suit, applied to the Chief Commissioner, 
Rehabilitation Department, presumably 
under Section 24 of the Displaced Per- 
sons (Compensation and Rehabilitation) 
Act, 1954, for the cancellation of the 
sanad on the ground that their father 
Natha Singh owned land in West 
Pakistan where he died. After the parti- 
tion of the country. when they migrated 
to India, the Rehabilitation authorities 
should have allotted land, in lieu of the 
one left by them in Pakistan, in their 
favour and not in the name of their 
mother Bal Kaur. 


5. Thereupon, the defendants 
made an application before the civil 
court under Sections 10 and 151 of the 
Code of Civil Procedure for the stay of 
the proceedings pending between the 
parties before the Rehabilitation autho- 
rities. 

6. This application was opposed 
by the plaintiffs mainly on two grounds; 
firstly that the civil court had no juris- 
diction to stay such proceedings and se- 
condly, that Section 36 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act barred the jurisdiction of civil 
Courts to entertain any suit or proceed- 
ings in respect of any matter which the 
Rehabilitation authorities were empower- 
ed under the above-named Act to deter- 
mine. 

7. The trial Judge accepted the 
defendants’ application and under the 
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provisions of Section 151, Code of Civil 
Procedure, stayed the proceedings pend- 
ing before the Rehabilitation authorities. 
Against this order, the present revision 
petition has been filed by the plaintifs. 


8. After hearing the counsel for 
the parties, I am of the view that this 
petition must be accepted. It was con- 
ceded before the Court below by the 
counsel for the defendants that Sec. 10, 
Code of Civil Procedure, did not apply 
to the present case. Learned counsel for 
the respondents could not point out any 
provision of law or decided case which 
could show that civil courts in their 
inherent powers under Section 151, Code 
of Civil Procedure, could stay proceed- 
ings before other authorities, who were 
specially empowered to decide those 
matters. It was, however, strenuously 
urged by the learned counsel that after 
the sanad had been granted in favour 
of Bal Kaur, the Rehabilitation authori- 
ties had no power whatsoever to disturb 
the allotment made in her favour and, 
therefore, the said authorities had no 
jurisdiction to entertain the application 
made in that behalf by the plaintiffs be- 
fore them. 


9. There is no merit in this con- 
tention. It was held by a Full Bench 
of this Court in Smt. Balwant Kaur v. 
Chief Settlement Commr. (Lands), Jul- 
lundur, AIR 1964 Punj 33 (FB): 


“The Chief Settlement Commissioner 
has in the exercise of his revisional juris- 
diction unrestricted power and can at 
any time reverse the order of the 
Managing Officer authorising the grant 
of proprietary rights even after the sanad 
had been granted to the claimant. The 
sanad or its grant being founded solely 
on the decision to transfer permanent 
ownership, that sanad must necessarily 
fall with the reversal of the decision on 
which it was based. If in any case the 
Managing Officer wrongly omitted to 
cancel the allotment in circumstances 
where he should have cancelled it, the 
Chief Settlement Commissioner weuld, 
in exercise of his power of revision, cor- 
rect the error and similarly where the 
Managing Officer wrongly transferred 
proprietary rights in respect of any pro- 
perty, the Chief Settlement Commissioner 
could reverse the order and annul the 
transfer. Various officers have been 
given powers under the Act and the 
rules framed thereunder for dealing with 
different kinds of properties. All those 
orders are liable to be revised by the 
Chief Settlement Commissioner under 
Section 24 of the Act. If there has been 
an infringement of any rule or law, the 
Chief Settlement Commissioner will set 
aside those orders. It will not be proper 
to give an exhaustive list of the super- 
visory or the revisional powers of 
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the Chief Settlement Commissioner. 
Everything will depend upon the. facts 
and circumstances of each particular 


That being so, the Chief 
Settlement Commissioner can, if a suit- 
able case is made out, cancel the sanad 
granted in favour of Bal Kaur. 

The result is that this petition suc- 
ceeds and the impugned order is revers- 
ed. There will, however, be no order 
as to costs. 

Petition allowed. 
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SHAMSHER BAHADUR, J. 


Smt. Lilawati and others, Appellants 
v. Firm Ram Dhari Suraj Bhan and 
another, Respondents. 

Second Appeal No. 466 of 1963, D/- 
12-9-1969, from decree of Sr. Sub. J. 
Karnal, D/-26-12-1962. 

Transfer of Property Act (1882), Sec- 
tion 11 — Restriction on transfer o 
property — How far justifiable. 

No restriction on the enjoyment of 
property transferred absolutely is justi- 
fiable. 

The vendee is entitled to ignore a 
condition which cuts down his enjoy- 
ment of the absolute right of property, 
and any direction in the sale-deed which 
is contrary to the enjoyment of such 
absolute estate is void and unenforce- 
able. (Paras 3 and 4) 


A vendor cannot be permitted to 
‘ convert a sale into a perpetual lease by 
providing for payment of haqe malkana 
for all time to come. AIR 1938 Oudh 
17, Foll; AIR 1932 PC 158 & AIR 1954 
Cal 400, Dist. (Paras 5. 6) 
Cases Referred: Chronological Paras 


(1954) AIR 1954 Cal 400 (V 41), 
Bejoy Krishna v. Sree Sree Iswar 
Damodar Jew ` . 

(1938) AIR 1938 Lah 479 (V 25)= 
40 Pun LR 209, Daulat Ram v. 
Haveli Shah 6 

(1938) AIR 1938 Oudh 17 (V 25)= 
ILR 13 Luck 662, Mt. Shiv Nath 
Kunwar v. Lachhmi Narain 4 

(1935) AIR 1935 PC 187 (V 22)= 
1935 All LJ 1133, Rameshwar 
Bakhsh v. Balraj Kuar 3 

(1933) AIR 1933 Lah 201 (V 20)= 
ILR 14 Lah 353, Umrao Singh l 
v. Baldev Singh 6 

(1932) AIR 1932 PC 158 (V 19= 
59 Ind. App. 236, Mohammad 
Raza v. Mt. Abbas Bandi Bibi 7 

D. N. Aggarwal, for Appellants; 

H. S. Awasthy and H. L. Sarin Sr. Advo- 

cate with A. L. Bahl, for Respondents. 
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JUDGMENT:— The single question 
for determination in this appeal of the 
plaintiff is whether after a vendor has 
made an absolute sale of property he 
can enforce the payment of the sum of 
rent from the vendee? 


2 The plaintiff Lilawati sold 
about 100 plots in village Pillu Khera 
in Jind Tehsil, the object being to start 
a Mandi there. The defendant-respon- 
dents M/s. Ram Dhari Suraj Bhan pur- 
chased plot No. 70 for Rs. 99/- in pur- 
suance of the sale-deed Exhibit P. 1 of 
20th of April, 1958. Although the sale 
was absolute, some conditions were in- 
troduced, one of these being that a sum 
of two annas in every hundered rupees 
would be paid as haqe malkana to the 
vendor. Out of this sum of two annas, 
one anna was to be given to the village 
Panchayat and the remainder one anna 
was to be retained by the vendor Lila- 
wati. It is not necessary to go into the 
other conditions which required the 
vendee to construct a shop on the plot 
sold to him and to keep a frontage for 
purposes of the shop. The defendants 
having refused to comply with the direc- 
tion for payment of haqe malkana, the 
plaintiff brought a suit for rendition of 
accounts to enforce the condition. 


3. The pleadings of the parties 
gave raise to many issues but out of them 
issue No. 3 is only relevant for purposes 
of this appeal:— 


“3. If issue No. 2 is proved, are the 
defendants bound by these conditions?” 
The trial Judge, and likewise the lower 
appellate Court in appeal, decided 
against the plaintiff, having found as a 
fact that the transfer of the land in 
favour of the vendee-defendants was ab- 
solute. It is not contested by Mr. Aggar- 
wal, the learned counsel for the appel- 
lant, that the sale of plot for Rs. 99/- 
in favour of the vendee by the appellant 
was absolute. In that situation, the prin- 
ciple embodied in Section 11 of the 
Transfer of Property Act that there can 
be no restriction on the enjoyment of 
property which has been transferred ab- 
solutely. is clearly applicable. Under 
this section:— 


“Where, on a transfer of property, an 
interest therein is created absolutely in 
favour of any person, but the terms of 
the transfer direct that such interest 
shall be applied or enjoyed by him in 
a particular manner, he shall be entitled 
to receive and dispose of such interest as 
if there were no such direction.” 


Likewise, the vendee is entitled to ignore 
a condition which cuts down his enjoy- 
ment of the absolute right of property. 
As stated in Mulla’s Transfer of Property 
Act (1966 Edition) at page 104, “a res- 
traint on transfer is repugnant to any 
interest in property whether absolute or 
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limited, for the right of transfer is an 
incident of ownership.” It was observed 
by Right Hon’ble Sir Shadi Lal in the 
Privy Council decision of Rameshwar 
Bakhsh v. Balraj Kuar, AIR 1935 PC 187, 
at p. 190:— 

“There can, however, be no doubt 
that if these clauses are repugnant to 
the absolute estate created in favour of 
the lady, they cannot cut down that 
estate and must consequently be held to 
be invalid.” 

4. The property having passed ab- 
solutely to the vendee-respondents, any 
direction in the sale-deed which is con- 
trary to the enjoyment of such absolute 
estate is void and unenforceable. In a 
Single Bench decision of the Oudh Chief 
Court in Mt. Shiv Nath Kunwar v. 
Lachhmi Narain, AIR 1938 Oudh 17, the 
sale-deed was for a cash consideration 
of Rs. 1000/- and there was an agreement 
for payment of Rs. 47/- as annual rent 
to the vendor. It was held by the learn- 
ed Judge that “where a vendor makes 
an absolute conveyance of his property 
to the vendee by sale for a cash consi- 
sideration, the stipulation in the sale deed 
for payment of a certain amount to the 
vendor out of the profits of the property 
by way of rent is clear restriction on the 
enjoyment of the rights created absolu- 
tely in favour of the vendee. Such a 
restriction being repugnant to the in- 
terest created, is not only illegal but 
without consideration and cannot be en~ 
forced.” 


5. What the appellant apparently 
wants is to convert a sale into a perpe~ 
tual lease and he cannot be permitted to 
do so under the beneficial provisions in 
favour of the transferee contained in Sec- 
tion 11 of the Transfer of Property Act. 


6. Two other decisions of the 
Lahore High Court may be mentioned in 
this connection. One is a decision of 
Bhide, J. in Daulat Ram v. Haveli Shah, 
AIR 1938 Lah 479, in which it was held 
that “when ownership of a site of a shop 
is transferred to the vendee, its enjoy- 
ment cannot ‘be restricted by conditions, 
e.g. that the vendee should not convert 
the shop into two or more.” In the in- 
stant case, there is something more re~ 
quired of the vendee who is to pay for 
all time to come a sum of two annas on 
the sale or purchase of goods of the 
value of one hundred rupees to the 
vendor, half of which is to be appro- 
priated as haqe malkana. The other case 
is a Bench decision of Tek Chand and 
Monroe, JJ., in Umrao Singh v. Baldev 
Singh, AIR 1933 Lah 201. Though the 
transfer in that case was by will the 
principle is all the same applicable. Tek 
Chand, J., speaking for the Court, held 
that ‘where in deed of gift or will an 
absolute estate of inheritance is created 
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in favour of person, any subsequent 
clause which purports to restrict that 
interest is invalid, and the donee or 
legatee takes an absolute estate as if the 
deed contained no such restrictive con~ 
dition.” 

mae Mr. Aggarwal has cited the 
Privy Council decision of Mohammad 
Raza v. Mt. Abbas Bandi Bibi, AIR 1932 
PC 158. There was a compromise in a 
family settlement and it was held by the 
Board in that case that “the terms of the 
compromise were binding, that the res- 
triction as to alienation was only partial 
and that such a partial restriction was 
neither repugnant to law nor to justice, 
equity and good conscience.” It would 
be readily observed that to enforce the 
compromise their Lordships hac to 
invoke the principles of equity and 
good conscience as opposed to the clear 
provisions of the Transfer of Property 
Act. This was done in the peculiar cir~ 
cumstances of the case where the pro- 
priety of observing the terms of a com- 
promise by placing restrictions on the 
right of alienation in respect of property 
given to female heirs was under con- 
sideration. The second case cited by 
Mr, Aggarwal is a Bench decision of 
the Calcutta High Court in Bejoy Krishna 
v. Sree Sree Iswar Damodar Jew, AIR 
1954 Cal 400. In that case the transferor 
reserved for himself a subordinate or 
tenancy right under the transferee, and 
it was found that he did not infringe the 
provisions of Section 11 of the Transfer 
of Property Act. That case is also dis- 
tinguishable because the vendor in the 
instant case has not reserved for him- 
self a future right of tenancy, but there 
is a perpetual obligation for payment out 
of profits of the site which has been ab- 
solutely sold to the transferee. 


8. In my opinion, the decision 
reached by the Courts below is correct 
and in accordance with law. There is 
no scope for interference in appeal which 
fails and is dismissed ‘with costs. 
Appeal dismissed. 
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GURDEV SINGH, J. 
Smt. Parson Kaur, Petitioner v. 
Bakshish Singh, Respondent. 
Criminal Revn. No. TT-R of 1968, 
D/-7-10-1969. 


(A) Criminal P. C. (1898), S. 488(6), 
Proviso — Interpretation of — Ex parte 
order of maintenance — Setting aside of 
— Limitation begins from date of order 
and not from date of knowledge of 
order —— Non-service or service not ef- 
fected in accordance with law will not 
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affect period of limitation prescribed 
under proviso — Clear and unambiguous 
words of proviso should be given effect 
to irrespective of any hardship to in- 
dividuals —- (Civil P. C. (1908), Pre — 
Interpretation of Statutes). AIR 1966 AP 
50 & AIR 1963 Mys 239, Dissented from. 

The period of three months prescrib~ 
ed under proviso to sub-section (6) of 
Section 488, Criminal P. C., for setting 
aside ex parte order of maintenance is to 
be reckoned from the date of the ex 
parte order sought to be set aside and 
not from date of the knowledge of the 
order. 1962 (2) Cri LJ 581 (Punj) & AIR 
1950 Mad 153, Rel. on; AIR 1961 SC 1500, 
Disting.. AIR 1966 Andh Pra 50 & AIR 
1963 Mys 239, Dissented from. (Para 5) 


In the proviso to sub-section (6) the 
words “or from the date on which the 
person against whom the ex parte order 
is passed, becomes aware of it” cannot 
be added. Where the language of a 
statute is clear, the duty of the Court is 
to give effect to it irrespective of the 
hardship that it may entail to indivi- 
duals. (Paras 5, 11) 


An order of maintenance under Sec~ 
tion 488, is passed on applications of 
wives and minor children who are not 
being maintained and who are in indi- 
gent circumstances. Considering the 
mature of the proceedings and the relief 
sought in these summary proceedings, 
the legislature set its face against per- 
mitting the husband, or other person 
against whom the order is made, from 
deliberately avoiding to appear at the 
proceedings and thereafter evade the 
service of the ex parte order. 1962 (2) 
Cri LJ 581 (Punj), Rel. on. 

(Paras 5, 10) 


Further the commencement of limi- 
fation would not depend upon the merits 
of the ex parte order. The non-service, 
or service not effected in accordance with 
law may furnish a ground for setting 
aside the ex parte order but these 
matters do not, in any way, affect the 
period of limitation prescribed under that 
proviso for an application to set aside an 
ex parte order. 1962 (2) Cri LJ 581 
(Punj), Rel. on. (Para 7} 


(B) Criminal P. C. (1898), S. 488(6), 
Proviso —- Period of limitation prescrib- 
ed under — Extension of — Provision of 
S. 5, Limitation Act (1963), can’ be avail- 
ed of — (Limitation Act (1963), S. 5). 


The aggrieved person can seek ex- 
tension of time by showing that there 
was sufficient cause for his not coming 
to the Court within the prescribed period 
from the date of the ex parte order. For 
that purpose, he is entitled to an oppor- 
tunity to satisfy the court that there is 
sufficient ground for condoning the delay 
in coming to the Court to have the ex 
parte order set aside. (Para 13) 
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Cases Referred: Chronological Paras 

(1967) Criminal Revn. No. 634 of 
1966, D/~15-5-1967 (Puni), Hardyal 
Singh v. Swaran Kaur 

(1966) ATR 1966 Andh Pra 50 
(V 53) = 1966 Cri LJ 129, Zohra 
Begum v. Mohamed Ghouse Qadri 
Qadeeri 2, 3, 6 

(1963) AIR 1963 Mys 239 (V 50)=. 
1963 (2) Cri LJ 293, State v. 


ao 

(1962) 1962 (2) Cri LJ 581 = 64 
Pun LR 59, Hari Singh v. Mst. 
Dhanno 

(1961) ATR 1961 SC 1500 (V 48)= 
(1962) 1 SCR 676, Harish Chandra 
v. Deputy Land Acquisition 
Officer 2, 6 

(1961) AIR 1961 Cal 474 (V 48)=— 
65 Cal WN 249, Kanai Lall 
Shaw v. Bhattu Shaw 

(1950) AIR 1950 Mad 153 (V 37)=— 
51 Cri LJ 455, A. S. Govindan v. 
Jayammal 

(1949) 1 Pepsu LR 212, Mohan Lal 
v. Jai Lal 


8. L. Ahuluwalia, for Petitioner; 
R. L. Sharma, for Respondent. 


ORDER:— On an application made 
by Smt. Parsan Kaur, petitioner, against 
her husband, Bakhshish Singh, under 
Section 488, Criminal P. C., she and her 
minor son were granted maintenance at 
the rate of Rs. 200/- per mensem by an 
order of the Judicial Magistrate 1st 
Class, Ambala, dated the 1st October, 
1966. The maintenance was, however, 
granted with effect fom the date of the 
application, i.e., 23rd of March, 1966, 
Subsequently the petitioner applied to 
the Magistrate for realisation of the 
arrears of maintenance amounting to 
Rs. 1,800/-. On service of notice upon 
him the respondent Bakhshish Singh, ap- 
proached the Magistrate on 22nd of July, 
1967, for setting aside the ex parte order 
of maintenance in exercise of his powers 
under Section 488(6) of the Code of Cri- 
minal Procedure. This application was 
contested inter alia on the plea that he 
was not duly served in the original pro- 
ceedings and it was about a month back 
that he had learnt that such an order 
had been passed against him. In con- 
testing this prayer for setting aside the 
ex parte order, Smt. Parsan Kaur plead~ 
ed inter alia that the application under 
sub-section (6) of S. 488 of the Code of 
Criminal Procedure, having been made 
after more than 30 days (3 months?) from 
the date of the order prescribed under 
that provision, was barred by time and 
was thus liable to dismissal without 
going into its merits. 


The learned Magistrate by his order 
dated the 21st of September, 1967, how- 
ever, directed that a preliminary enquiry 
about the date of the knowledge of the 
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ex parte decree passed against Bakhshish 
Singh, be made. Aggrieved by this 
order, Smt. Parsan Kaur invoked the 
revisional jurisdiction of the Court of 
Session at Ambala, reiterating her plea 
that her husband’s application for setting 
aside the order of maintenance being 
beyond the period of limitation prescrib- 
ed under sub-section (6) of S. 488 of the 
Code of Criminal Procedure, had to be 
dismissed. The learned Sessions Judge, 
on due consideration of the matter, held 
that the period of three months presc- 
ribed under sub-section (6) of S. 488 of 
the Code of Criminal Procedure, for 
setting aside an ex parte order of main- 
tenance, had to be reckoned from the 
date of that order and the question of 
respondent’s knowledge of such an order 
was not relevant. He has referred the 
case by his order dated the 3rd of April, 
1968, recommending that the Magistrate’s 
order dated the 2list September, 1967, 
directing a preliminary enquiry to be 
made of the date when the respondent 
came to know of the ex parte order of 
maintenance, be quashed. 


2. In opposing this recommenda- 
tion, Mr. R. L. Sharma, appearing for the 
respondent-husband, has urged that since 
the order of maintenance, that has been 
sought to be set aside, was passed in the 
respondent’s absence and without proper 
service of the notice of the original ap- 
plication for maintenance on him, the 
period of three months prescribed under 
sub-section (6) of S. 488 of the Code of 
Criminal Procedure, must be reckoned 
not from the date of the order but from 
the date on which the respondent be- 
came aware of it. In support of this 
contention, he has cited Raja Harish 
Chandra Raj Singh v. Deputy Land 
Acquisition Officer, AIR 1961 SC 1500 
and Zohra Begum alias Aysha Begum v. 
Mohamed Ghouse Qadri Qadeeri, AIR 
1966 Andh Pra 50. The Supreme Court 
decision on which reliance is placed, re- 
lates to the question of limitation for an 
application under Section 18(2) of the 
Land Acquisition Act, 1894, for reference 
to the Court. Under one of the provisos 
to that section, the application for refer- 
ence has to be made within six weeks 
from the date of the Collector’s award. 
Their Lordships of the Supreme Court, 
however, ruled that the expression “date 
of the award” used in proviso (b) to Sec- 
tion 18(2) of the Act must mean the date 
when the award is either communicated 
to the party or comes to his knowledge 
either actually or constructively, observ- 
ing that it would be unreasonable to con- 
strue the words “from the date of the 
Collector’s award”, used in this proviso 
in a literal or mechanical way. Relying 
upon this observation, Jaganmohan 
Reddy, J., while dealing with an applica- 
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tion made under the proviso to sub-sec- 
tion (6) of S. 488 of the Code of Cri- 
minal Procedure, in AIR 1966 Andh Pra 
50, has held that limitation for setting 
aside the ex parte order of maintenance 
made under Section 488 of the Code of 
Criminal Procedure, begins from the 
date of the knowledge of the order by 
the aggrieved party and not from the 
date on which that order was passed. 


3. The petitioners couns2l Mr. 
Sunder Lal, submits that the Supreme 
Court case on which Jaganmohan Reddy, 
J. has relied, is clearly distinguishable 
and does not justify the view teken in 
Zohra Begum’s case, AIR 1966 Andh Pra 
50. This contention, in my opinion, has 
considerable force. In holding that 
under proviso (b) to sub-section (2) of 
S. 18 of the Land Acquisition Act, the 
period prescribed for making an appli- 
cation ‘for reference to the Court has to 
be computed from the date of the know- 
ledge of Collector’s award, this is what 
Gajendragadkar, J. (as he then was) 
cane the judgment of the Court ob- 
served:-— 


“In dealing with this question it is 
relevant to bear in mind the legal 
character of the award made by the 
Collector under Section 12. In a sense 
it is a decision of the Collector reached 
by him after holding an enquiry as pre- 
scribed by the Act. It is a decision, 
inter alia. in respect of the amount of 
compensation which should be paid to 
the person interested in the property 
acquired; but legally the award cannot 
be treated as a decision; it is in law an 
offer or tender of the compensation 
determined by the Collector to the owner 
of the property under acquisition. If 
the owner accepts the offer no further 
proceeding is required to be taken; the 
amount is paid and compensation pro- 
ceedings are concluded. If, however, the 
owner does not accept the offer, Sec. 18 
gives him the statutory right of having 
the question determined by Court, and 
it is the amount of compensation which 
the Court may determine that would 
bind both the owner and the Collector. 
+ * x k & * * Jt is because of this 
nature of the award that the award can 
be appropriately described as a tender or 
offer made by the Collector on behalf of 
the Government to the owner of the 
property for his acceptance. * * * # 


Therefore, if the award made by the 
Collector is in law no more than an offer 
made on behalf of the Government to 
the owner of the property then the 
making of the award as properly under- 
stood must involve the communication 
of the offer to the party concerned. That 
is the normal requirement under the 
contract law and its applicability to 
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cases of award made under the Act can- 
not be reasonably excluded. Thus con- 
sidered the date of the award cannot be 
determined solely by reference to the 
time when the award is signed by the 
Collector or delivered by him in his 
office: it must involve the consideration 
of the question as to when it was known 
to the party concerned either actually 
or constructively. If that be the true 
position then the literal and mechanical 
construction of the words “the date of 
the award” occurring in the relevant sec- 
tion would not be appropriate.” 


4. From these observations, it is 
abundantly clear that the construction 
placed by their Lordships of the 
Supreme Court on the expression “the 
date of the award” is based upon the 
peculiar nature of the award made by 
the Collector under the Land Acquisition 
Act and, in my opinion, these observa- 
tions cannot be taken as a charter for 
laying down that in every case where a 
period of limitation according to the 
statute has to commence from the date 
of the order, it should be taken as im- 
plied that where the parties are not 
present when the order is passed or the 
order is not communicated to them by 
the Court or the authority passing it, 
the date of its knowledge would be the 
terminus a quo of that period of limita- 
tion. 


5. The relevant proviso to sub- 
section (6) of S. 488 of the Code of Cri- 
minal Procedure under which the res- 
pondent approached the Magistrate for 
setting aside the ex parte order of main- 
tenance passed against him as far back 
as ist of October, 1966, reads thus:— 


“Provided that if the Magistrate is 
satisfied that he is wilfully avoiding ser- 
vice, or wilfully neglects to attend the 
Court the Magistrate may proceed to 
hear and determine the case ex parte. 
Any orders so made may be set aside 
for good cause shown, 


made within three months from the date 
thereof.” 


The concluding words of this proviso are 
clear and admit of no ambiguity. It is 
a well-settled canon of interpretation 
that where the language of a statute is 
clear, the duty of the Court is to give 
effect to it irrespective of the hardship 
that it may entail to individuals. Since 
the application to which this proviso 
refers, is for setting aside an ex parte 
order, it is obvious that the order in 
question is not passed in the presence af 
the party concerned but in his absence. 
The legislature while enacting this pro- 
viso was aware of the fact that the per- 
son, against whom an ex parte order of 
maintenance is passed, would not be 
aware of it for sometime and even dur- 
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ing three months, prescribed for an ap- 
plication to set it aside, he may not ob- 
tain the knowledge of that order. If 
in that situation the legislature merely 
provided that the application for setting 
aside an ex parte order, is to be made 
within three months from the date of 
the order and did not proceed further to 
add “or from the date of the knowledge 
of such an order” it is obvious that the 
legislature did so intentionally and deli- 
berately. 


In fact it appears to me that it was 
for valid reasons that the date of know- 
ledge was not prescribed as terminus a 
quo for computing the period of three 
months within which an application te 
set aside such an ex parte order is re- 
quired to be made. An order of main- 
tenance under Section 488 of the Code 
of Criminal Procedure, is passed on ap- 
plications of wives and minor children 
who are not being maintained and who 
are in indigent circumstances. Consider- 
ing the nature of the proceedings and 
the relief sought in these summary pro- 
ceedings, the legislature set its face 
against permitting the husband, or other 
person against whom the order is made, 
from deliberately avoiding -to appear at 
the proceedings and thereafter evade the 
service of the ex parte order. I had an 
occasion to deal with the precise ques- 
tion, which is now agitated before me, 
earlier in Hari Singh v. Mst. Dhanno, 
(1962) 64 Pun LR 59 = 1962 (2) Cri LJ 
581, where I expressed the opinion that 
the period of three months has to be 
reckoned from the date of the ex parte 
order sought to be set aside under the 
proviso to sub-section (6) of S. 488 of 
the Code of Criminal Procedure, and not 
from any other date, irrespective of the 
date on which the respondent obtains the 
knowledge of the order. In coming to 
this conclusion I then observed as 
follows:— 


“The word ‘thereof’, which has been 
underlined above, leaves no manner of 
doubt that the period of three months 
has to be reckoned from the date of the 
ex parte order which is sought to be 
set aside and not from any other date. 
This is irrespective of the date on which 
the petitioner obtains the knowledge of 
the order. If the legislature intended 
that the period of three months for 
making an application for setting aside 
an ex parte order should be reckoned 
from the date of knowledge, it could not 
have failed to state so. On a reference 
to the various provisions of the Indian 
Limitation Act, we find that wherever 
the legislature considered that the date 
of knowledge should be the terminus a 
quo it has specifically said so. If the 
argument of the learned counselis accept- 
ed, it would amount to incorporating in 
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the relevant provision the words ‘or 
from the date on which he comes to 
know of this order’. Where the language 
is clear and unambiguous, it has to be 
given effect to irrespective of the hard- 
ship it may entail on the parties con- 
cerned. This is the view which has also 
been taken by the Madras High Court 
in A. 5. Govindan v. Jayammal, AIR 
1950 Mad 153, which has been cited by 
the respondent’s counsel”. 


6. I still find myself in respect- 
ful agreement with the view taken by 
Somasundram, J. AIR 1950 Mad 153. The 
contrary view expressed in AIR 1966 
Andh Pra 50, has already been discus- 
sed above, and speaking with respect, in 
taking that view the peculiar nature of 
the Collector’s award with which their 
Lordships of the Supreme Court were 
dealing in AIR 1961 SC 1500. has been 
ignored. I find that a contrary view has 
been taken by T. K. Tukol, J. in State 
v. Bhimrao, AIR 1963 Mys 239. In hold- 
ing that where a person is not validly 
served in proceedings under Section 488 
of the Code of Criminal Procedure, an 
application, for setting aside an ex parte 
order awarding maintenance, made after 
the expiry of three months of the date 
of the ex parte order, (was maintain- 
able?) the learned Judge observed:— 

“If there is no valid service, then 
the ex parte order awarding maintenance 
to the respondent will not be valid 

> The period of three months 
is with reference to the date of ‘any 
order so made’. The words ‘order so 
made’ must necessarily imply an order 
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in conformity with the first part of the 
proviso, the second part of the proviso 
prescribing a period of three months 
from the date of the order so mede will 
not come into operation.” 


T: I regret, I do not find it pos= 
sible to subscribe to this view. The ap- 
plication for setting aside an ex parte 
order under the proviso to sub-sec. (6) 
of S. 488 of the Code of Criminal Pro- 


cedure, will succeed if sufficient cause is 
shown. The non-service, or service not 


effected in accordance with law may 
furnish a ground for setting aside the ex 
parte order but these matters do not, in 
any way, affect the period of limitation 
prescribed under that proviso for an ap- 
plication to set aside an ex parte order. 
The commencement of limitation would 
not depend upon the merits of the ex 
parte order. 


8. As I had an occasion to point 
out in (1962) 64 Pun LR 59 = (1962 (2) 
Cri LJ 581) (supra), on reference to the 
various articles of the Indian Limitation 
Act and similar provisions contained in 
several statutes laying down the period 
of limitation for an application, appeal, 
etc., the legislature has, wherever it 
considered necessary, made the date of 
knowledge of the order: sought to be 
challenged, set aside, revised or appealed 
against, as the date of commencement of 
the prescribed period ‘of limitation and 
in other cases it has contented itself by 
merely making the date of the order the 
terminus a quo for computing the period 
of limitation. It will suffice here to refer 
to Arts. 122. 123 and 131 of the scnedule 





passed in conformity with the first part to the Indian Limitation Act, 1963, Arti- 
of the proviso. If the order itself is not cle 122 provides: 
; a ae Period of limi. Time from whick period 
Article. Description Of Application. tation. besa O ren: 
122 To restore a suit or appeal or applica- Thirty days. The date of dismissal. 


tion for review or revision dismissed for 
default of appearance or for want of pro. 
secution or for failure to pay costs of ser- 
vice of process or to furnish security for 


costs. 





i S, There is ample authority for 


proposition that the period of 30 days 
provided under this article has to com- 
mence from the date of the dismissal 
and not from the date of the knowledge 
of the party whose appeal, application or 
revision is dismissed. Reference in this 
connection may be made to Mohan Lal 
v. Jai Lal, (1949) 1. Pepsu LR 212 and 
Kanai Lall Shaw v. Bhattu Shaw, AIR 
1961 Cal 474. 


10. Article 123 of the Indian 
Limitation Act prescribes a period of 
thirty days for an application to set 


aside a decree passed ex parte etc. It is 
expressly stated in column 3 of that 
article that the point of time from which 
the period of 30 days begins to run will 
be “the date of the decree or where the 
summons or notice was not duly sarved, 
when the applicant had knowledge of the 
decree”, It is thus obvious that in this 
article the legislature, being conscious of 
the fact that an ex parte decree is pas- 
sed in the absence of a party—and the 
absence of the party may be due tc non- 
service—has expressly provided that the 
date of knowledge should be the date 
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of the commencement of the period of 
30 days for making an application to set 
aside the ex parte decree. This is in 
direct contrast with the proviso to sub- 
section (6) of S. 488, Criminal P. C. 
wherein any reference to the date of 
knowledge of the order is omitted and 
such an omission cannot be considered 
as accidental but deliberate. Again re- 
ference may be made to Art. 131 which 
prescribes a period of 90 days for invok- 
ing the revisional jurisdiction of the 
Court under the Codes of the Civil and 
Criminal Procedure. The date of com- 
mencement is prescribed as “the date of 
the decree or order or sentence sought 
to be revised”. Even in this provision 
there is deliberate omission of any re- 
ference to the date of knowledge of the 
order by the person against whom the 
impugned order is passed. 


AL It is thus quite obvious that 
if the proviso to sub-section (6) of S. 488 
of the Code of Criminal Procedure, is 
construed as implying that the period of 
limitation for setting aside an ex parte 
order would commence from the date of 
the knowledge of the aggrieved party, 
that would be tantamount to adding in 
that proviso the words “or from the 
date on which the person against whom 
the ex parte order is passed, becomes 
aware of it.” Such a construction is not 
permissible so as to extend the scope of 
a clear and unambiguous provision. 


12. It has been urged on behalf 
of the respondent that this strict inter- 
pretation with regard to the commence- 
ment of the period of limitation under 
the proviso to sub-section (6) of S. 488 
of the Code of Criminal Procedure, may 
result in a good deal of hardship to the 
person against whom the order is passed 
and thus defeat the ends of justice. As 
has been observed earlier, where the 
language of a statute is clear and admits 
of no ambiguity, the question of hard- 
ship is not relevant in interpreting it. 
In any case, I find that there is ample 
provision in law to mitigate hardship. 
Section 5 of the Indian Limitation Act, 
as it now stands in the Indian Limitation 
Act, 1963, provides: 


“Any appeal or any application, 
other than an application under any of 
the provisions of Order 21 of the Code 
of Civil Procedure 1908, may be admit- 
ted after the prescribed period if the 
appellant or the applicant satisfies the 
Court that he had sufficient cause for 
not preferring the appeal or making tha 
application within such period.” 


13. From this it is obvious that 
even in an application made under the 
proviso to sub-section (6) of S. 488 of 
the Code of Criminal Procedure, a party 
ean seek extension of time by making 
out a case for it. Prior to the amend- 
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ment of the Limitation Act in 1963, the 
position with regard to the applicability 
of Section 5 of the Limitation Act may 
have been different, but now that pro- 
vision can be availed of even in pro- 
ceedings under sub-section (6) of S. 488 
of the Code of Criminal Procedure. Con- 
sequently, the respondent could seek ex- 
tension of time by showing that there 
was sufficient cause for his not coming 
to the Court within the prescribed period 
of 30 days (3 months?) from the date of 
the ex parte order. For that purpose, 
he is entitled to an opportunity to satisfy 
the Court that there is sufficient ground 
for condoning the delay in coming to the 


Court to have the ex parte order set 
aside. 
14. The decision of Jindra Lal, J, 


in Hardyal Singh v. Swaran Kaur, Cri- 
minal Revn. No. 634 of 1966, D/-15-5- 
1967 (Punj) is no authority for the pro- 
position that the period of three months 
prescribed under proviso to sub-sec. (6) 
of Section 488 of the Code of Criminal 
Procedure is to be reckoned from the 
date on which the person against whom 
the ex parte order of maintenance is 
passed learns about that order. The 
learned Judge had ruled in that case 
that the provisions of Section 5 of the 
Limitation Act could be availed of by 
the party against whom the ex parte 
order is passed when he remanded the 
case observing as follows:— 


“I therefore, allow this petition and 
remit the case to the learned Sessions 
J udge (for decision?) whether the allega- 
tion of the petitioner that he came to 
know of the order four days before the 
filing of the application, as alleged by 
him is correct or not. If he comes to the 
conclusion that the allegations of the 
petitioner are correct then he will be 
clearly entitled to the benefit of S. 5 of 
the Limitation Act, especially as it ap- 
pears that he was never served with a 
notice of the application under S. 488 of 
the Criminal P. C.” 


15. Since I have held that Sec. 5 
of the Indian Limitation Act applies to 
an application for setting aside an ex 
parte order made under the proviso to 
sub-section (6) of S. 488 of the Code of 
Criminal Procedure, the impugned order 
of the learned Sessions Judge directing 
a preliminary enquiry into the date of 
the knowledge cannot be sustained. The 
recommendation of the learned Sessions 
Judge is accordingly accepted and the 
impugned order of the learned Magis- 
trate is quashed. The case is remitted 
to the Magistrate for disposal of the res- 
pondent’s application in the light of the 
observations made above. As I have 
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held that the period fixed for filing the 
application can be extended under 5. 5 
of the Indian Limitation Act, it will be 
open to the respondent to make a proper 
application for the extension of time sup- 
ported by an affidavit. The Magistrate 
shall then proceed to deal with the 
matter in accordance with law. The 
counsel for the parties are’ directed to 
cause appearance of their clients before 
the Magistrate on the 27th of October, 
1969. 


Order accordingly. 
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H. R. SODHI AND A. D. KOSHAL, JJ. 


Ajit Singh, Convict-Appellant v. The 
State of Punjab, Respondent. 


Criminal Appeal No. 313 of 1967, D/- 
96-2-1970. from order of S. J. Ferozepore, 
D/-1-12-1966. 


Penal Code (1860), Ss. 100, 300, Ex- 
ception 2 — Murder — Right of Private 
defence of body — Accused simply abus- 
ing deceased — Deceased armed with 
dang and in excited mood striking first 
blow with dang on accused — Accused 
apprehending danger of grievous hurt or 
death giving only one spear blow which 
- killed deceased — Accused held to have 
acted in exercise of right of private 
defence of body and acquitted. 

(Para 6) 


amicus 
Boparal, 
for Res- 


B. S5. Shant, Advocate, 
curiae, for Appellant; D. 5. 
Advocate-General (Punjab), 
pondent. 


SODHI, J.:— This is an appeal by 
Ajit Singh son of Achhar Singh aged 
17/18 years who has been convicted by 
the Sessions Judge, Ferozepore, under 
Section 302, Indian Penal Code, and sen- 
tenced to undergo imprisonment for life 
for ‘having intentionally caused the death 
of Harnam Singh. Achhar Singh father 
of the appellant was also tried along 
with him but only a lalkara was attri- 
buted to him and the trial Juage found 
such an allegation to be uncertain basis 
for holding that. he had participated in 
committing murder of the deceased, and 
consequently acquitted him. 


is as 
(since 


2. The prosecution case 
under. Achhar Singh accused 


acquitted), his son Ajit Singh appellant 
sh eek SS A OEE 


EN/EN/C117/70/NNH/P 


Ajit Singh v. State (Sodhi J.J 


A. 1. R. 


and Harnam Singh deceased have their 
houses near one another in the colony 
of Mazhabis in village Fatehpur Manian, 
District Ferozepore. On 15th of June, 
1966, at about sunset time, Harnam Singh 
was present in his house with his 
daughter Maya who is married ané had 
come to her parents from another village 
some 14/15 days earlier. Smt. Shamo 
P. W. 3, widow of Harnam Singh was 
also present. They all heard Achhar 
Singh accused raising changars in a state 
of drunkenness in the open space in 
front of their house near the door way. 
Harnam Singh asked Achhar Singk not 
to raise changars in front of their house 
but the latter instead of accepting the 
advice started abusing and did not stop 
changars. Smt. Maya and Smt. Shamo 
asked Harnam Singh not to worry when 
Achhar Singh was so shameless in raising 
changars opposite their house. At that 
time Harnam Singh had a dang in his 
hand. An altercation was going on when 
Ravel Singh Sarpanch, P. W. 4, also 
arrived there. Ajit Singh rushed to the 
spot with a spear from the directicn of 
his house and was abusing Harnam 
Singh. He stepped forward towards 
Harnam Singh with a spear when the 
latter struck a dang blow on his left 
forearm. At this stage, it is alleged that 
Achhar Singh shouted a lalkara to his 
son Ajit Singh appellant asking him to 
strike Harnam Singh with a spear and 
finish him. Ajit Singh is then stated to 
have plunged his spear in the chest of 
Harnam Singh who immediately fell 
down on the spot and an alarm was 
raised by Smt. Maya and Smt. Skamo 
P. W. 3, but the appellant and his father 
Acchar Singh fled away. Harnam Singh 
was then put on a cot, but he was found 
dead. Anup Singh P. W. 6, too reached 
the spot and the appellant confessed to 
him that he killed Harnam Singh with 
his spear. Smt. Maya and Ravel Singh 
remained with dead body while Smt. 
Shamo widow of the deceased along with 
Harcharan Singh lLambardar went to 
the Police Station Lambi, which is at a 
distance of 10 miles from the village and 
made the report, Exhibit P. 7, at ii 
p.m. to Bakhshi Krishen Lal, Station 
House Officer. P. W. 12. S. I. Krishen 
Lal reached the village at 3 a. m. and 
collected the blood stained earth from 
the spot which was made into a sealed 
parcel. Ajit Singh was produced before 
the Sub Inspector on the morning of 16th 
June, 1966, and his injury statement was 
prepared. Achhar Singh was also put 
under arrest at that time. 


3. Post-mortem on the body of 
the deceased was performed by Dr. H. 8. 
Mahal, in charge Civil Hospital, Gidder- 
baha. who found one incised wound 
4 em.x1.5 cm. on front of chest—8 cm, 
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below and inner to left nipple and 12 cm. 
below sternal notch. In the opinion of 
the doctor, the injury owas caused by 
sharp-edged stabbing weapon and was 
sufficient in the ordinary course of nature 
to cause death. 


e 4. After investigation both 
Achhar Singh and Ajit Singh were chal- 
laned and later committed by a Judicial 
Magistrate to stand trial in the Court of 
Session at Ferozepore under Section 304 
read with Section 34, Indian Penal Code, 
but at the trial the charge was amended 
to one under Section 302 read with Sec- 
tion 34, Indian Penal Code. Achhar 
Singh denied altogether participation in 
the incident and pleaded alibi. The ap- 
pellant, on the other hand, gave a defi- 
nite version as to how the occurrence 
had taken place. It was stated by him 
that he was coming from his fields after 
deing day’s work and he had a spear 
with him. Harnam Singh deceased being 
drunk was misbehaving by hurling 
abuses near the ahata of Dyal Singh. 
The .appellant remonstrated with him 
telling him not to behave like this as 
women-folk were living in the houses 
there. He abused the appellant as well 
but the latter returned the abuse. On 
this, Harnam Singh gave a dang blow 
which hit the appellant on his left arm 
and when he raised dang to give another 
blow, the appellant apprehending danger 
to his life gave a spear blow to Harnam 
Singh. The presence of the alleged eye- 
witnesses was denied by the appellant 
and it was stated that his father had 
Rone to village Chhapianwala on that 

ay. 


5. The ocular account was given 
by Smt. Shamo (P. W. 3) wife of the 
deceased whereas Reval Singh Sarpanch 
(P. W. 4) and Harcharan Singh Lambar- 
dar (P. W. 5) who had reached the spot 
soon after the incident corroborated the 
eye-witnesses’ account inasmuch as they 
deposed that Smt. Shamo told them that 
Achhar Singh was in a state of drunken- 
ness and was abusing in front of their 
house. Harnam Singh went to prevent 
Achhar Singh from abusing. When 
abuses were exchanged, Ajit Singh ap- 
peared on the scene and gave spear 
blow to Harnam Singh deceased. There 
is then the evidence of Anup Singh, 
P. W. 6 who produced the appellant be- 
fore the police and to whom the appel- 
lant is said to have made a statement 
that on receipt of dang blow from the 
deceased he struck him with a spear. 
The other evidence more or less is of 
formal nature except the statement of 
S. lL Krishan Lal who conducted the 
investigation. The trial Judge believed 
the testimony of eye-witnesses and re- 
jected the plea of self-defence advanced 
by the appellant. The conviction was 
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thus recorded against the appellant 
under S. 302, Indian Penal Code. 


6. We have been taken through 
the entire evidence by the learned coun- 
sel, Mr. B. S. Shant, who appeared as 
amicus curiae. There can be no manner 
of doubt and it is indeed admitted by 
Ajit Singh appellant himself that he 
caused the death of Harnam Singh with 
a spear. The sole question that arises 
for determination is whether the appel- 
lant, who was admittedly beyond doubt 
first given a dang blow by the deceased, 
can be said to have exercised his right 
of private defence of body in the cir- 
cumstances of the instant case. The 
version as given in the first information 
report was certainly improved at the 
trial. Smt. Shamo (P. W. 3) wife of the 
deceased, who is an unsophisticated lady, 
stated all truth when she deposed that 
she and her daughter tried to persuade 
her husband to let Achhar Singh raise 
changars and he should not worry. It 
appears that he was determined to stop 
changars by Achhar Singh and carried 
dang for that purpose. The appellant 
whose house was quite nearby came 
running with a spear in his hand from 
the direction of his house. Harnam 
Singh gave a dang blow which hit the 
appellant on the back of the left forearm. 
Smt. Shamo P. W. stated at the trial 
that Ajit Singh owas abusing Harnam 
Singh when he came with a spear in his 
hand and stepped forward to give blow 


with the same when Harnam Singh 
struck the appellant with dang on his 
left arm. It was then stated that a 


lalkara was raised by Achhar Singh and 
on that a spear blow was hurled at 
Harnam Singh by the appellant. This 
version is a clear improvement on the 
narrative as given in the first informa- 
tion report. She had very plainly stated 
there that Ajit Singh came with barchha 
in his hand and he started abusing her 
husband at which the latter gave a dang 
blow to Ajit Singh. There is no sugges- 
tion that the appellant ever stepped 
forward to make an attack on the 
deceased and what is mentioned is that 
he gave an abuse. If the intention was 
to commit murder of Harnam Sitgh, 
there was nothing to prevent the appel- 
lant from straightway giving the 
barchha blow. Harnam Singh was in 
such a state of anger, may be on account 
of misconduct of Achhar Singh. that he 
could not be cooled down in spite of 
persuasions of his wife and daughter. The 
appellant never made an attack first and 
it was the deceased who gave a dang 
blow. Even at this stage when the ap- 
pellant could reasonably apprehend 
danger to his life or grievous hurt being 
likely to be caused because of the deter- 
mination of Harnam Singh to give blows 
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with his dang. Ajit Singh gave only one 
spear blow. He must, in the circum- 
stances, be held to have acted in the ex-~ 
ercise of right of private defence of 
body. If he had a right of defending 
his person after the blow was given by 
Harnam Singh deceased, it made no dif- 
ference that Achhar Singh raised a 
Jlalkara when there was real danger to 
his life. The right of private defence 
arises subject to the restrictions contain~ 
ed in Section 99, Indian Penal Code, as 
soon as an assault which occasions the 
exercise of that right reasonably causes 
the apprehension of death or of grievous 
hurt and when that right had accrued 
to the appellant; the mere fact that 
Simultaneously Achhar Singh gave a 
lalkara could not deprive him of the ex- 
ercise of that right. We do not agree 
with the trial Judge that Harnam Singh 
in giving the dang blow was himself 
acting in the exercise of any such right. 
He had no such right when we find that 
he was not in a mood to listen to his 
wife or daughter. There was determina- 
tion on his part to use the dang that he 
carried whereas Achhar Singh was un- 
armed. Ajit Singh appellant came from 
the direction of hi house, of course, 
armed with a spear but he did not 
straightway cause any injury. It was 
only when abuses were exchanged be- 
tween him and Harnam Singh and the 
latter gave a dang blow to the appellant, 
that the appellant gave a spear injury to 
the deceased. In such a situation, the 
appellant had a right of private defence, 
his act falls under S. 100, Indian Penal 
Code. and he committed no offence. 


i. For the foregoing reasons, the 
appeal is allowed. conviction and sen- 
tence of the appellant are set aside and 
he is directed to be set at liberty forth~ 
with. 

A. D. KOSHAL, J.: 8. I agree. 

Appeal allowed. 
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MEHAR SINGH AND 
R. S. NARULA, JJ. 


Teja Singh, Appellant v. Union of 
Indi’a and others, Respondents. 


Letters Patent Appeal No. 171 of 
1968, D/- 26-2-1970, from judgment of 
H. R. Sodhi, J. in Civil Writ No. 1881 of 
1966, D/- 6-11-1968. 


Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 20 — 
Proceedings for allotment of land in lieu 
of that left in Pakistan — Finding as to 
- title of land in Pakistan based on con- 
jectures is an error of law on face of 
record — Writ can be issued — Constitu- 
tion of India, Art. 226. 


JN/JN/E742/70/HGP/B 


of India (R. S. Narula J.) 


A.L R. 


Where in a proceeding for reallot- 
ment of land in lieu of that left in 
Pakistan, the genuineness of registered 
sale deeds of land purchased by the dis- 
placed person in Pakistan was not doubt- 
ed and still his claim was negatived on 
grounds that he might have parted with 
that land before coming to India and 
that there was no mutation entry relat- 
ing to those lands, 


Held, that having admitted the re- 
Bistered sale deeds the petitioner’s 
claim could not have been nega- 
tived on mere conjectures for which 
no justification was found on record. 
Further, the manner in which the dis- 
placed person petitioner was put to strict 
proof of a negative proposition was op- 
posed to all canons of natural justice. A 
proved fact could not be held to be dis- 
proved merely on account of the possi- 
bility of something having subsequently 
happened for which there was nzither 
evidence nor any indication. Nor were 
the authorities entitled to refuse to give 
effect to the registered sale deeds, merely 
on ground that they were not supported 
by subsequent mutation entries. All 
such reasons for refusing allotment were 
no reasons in the eye of law so as to be 
called a finding of fact. They contained 
also an error of law apparent on face 
of record. Therefore, writ could be 
issued in such case, under Art. 226 of 
the Constitution. AIR 1970 SC 802. Rel. 
on, (Para 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 802 (V 57)= 

Civil Appeal No. 1337 of 1969, 

D/- 4-12-1969, Smt. Gunwant 

Kaur v. Municipal Committee 

Bhatinda 5 


H. S. Wasu, Senior Advocate (B. S. 
Wasu with him), for Appellant: G. C. 
Garg, for Advocate General (Haryana), 
for Respondents. 


RK. S. NARULA, J.: In this Letters 
Patent Appeal against the judgment of 
a learned Single Judge of this Court, 
dated November 6, 1968, dismissing Civil 
Writ 1881 of 1966,. without any order 
as to costs, it is unnecessary to go into 
the previous history of the case relat- 
ing to the original allotment of land 
made to the appellant — who is admit- 
tedly a displaced person from West 
Pakistan —- on the basis of oral verifica- 
tion, subsequent cancellation of that al- 
lotment and resumption of the allotted 
land on the finding that the land said 
to have been left behind by the appel- 
lant in Pakistan was not shown to be 
in his name in the jamabandi received 
from that country, and into the sub- 
sequent proceedings initiated by the ap- 
pellant for reallotment of area in lieu 
of the land said to have been left behind 
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in Pakistan, prior to the stage of the 
final order of the Chief Settlement Com- 
missioner, dated September 7, 1965. In 
that order (Annexure ‘G’), which was 
impugned by the appellant in his peti- 
tion under Arts. 226 and 227 of the Con- 
stitution in this Court, the learned Chief 
Settlement Commissioner held:— 


(i) “A deviation from jamabandi 
may be accepted if a transfer of land 
has taken place by means of registered 
deed between individuals which had not 
yet been recorded in the jamabandi or 
in the form of a sanctioned mutation.” 


(ii) “In the absence of an entry in 
the jambandi record, claim of ownership 
of land may be accepted if there was 
an oral transaction regarding purchase 
and the same was followed by a sanc- 
tioned mutation or if there was a tran- 
saction by means of a registered deed 
and it was followed by a mutation entry 
not yet sanctioned” 


(iii) “Documentary evidence in the 
shape of sale-deeds produced by Teja 
Singh (appellant) does not establish his 
title for allotment of land. These sale- 
deeds only indicate that Teja Singh had 
purchased land in West Pakistan in the 
years 1944 and 1945. The partition of 
the country took place on August 15, 
1947. Thus there was a long interval of 
two to three years and the possibility 
cannot be ruled out that during this in- 
terval Teja Singh might have parted 
with the land.” 


(iv) “The counsel for Teja Singh (ap- 
pellant) has argued that there was no 
evidence on the record against the res- 
pondent. This, as far as it goes is cor- 
rect. The absence of adverse evidence, 
however, does not constitute positive 
proof in favour of the respondent. It is 
true that the department has no evidence 
in its possession to show that Teja Singh 
had definitely parted with the land in 
Pakistan. But the possibility of his 
having done so is there and obviously no 
allotment in his favour can be made 
until and unless his claim is established 
on a cent per cent basis without the 
least possibility of doubt.” 


2: The learned Chief Settlement 
Commissioner did not doubt the genuine- 
ness of the registered sale-deeds. In 
fact he recorded an implied finding of 
the appellant having really purchased 
the land in dispute under those register- 
ed sale-deeds. He also conceded in his 
impugned order that the entries in a 
jamabandi are not conclusive for deter- 
mining a claim of this type, and that in 
the case of jamabandi being silent, other 
evidence to prove title to property left 
behind in Pakistan was admissible. Still 
he negatived the claim of the appellant 
on only two grounds, viz:— 
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(i) that though there was no indix 
cation, complaint or evidence about the 
appellant having ever parted with any 
interest in the land (admittedly purchas- 
ed by him) between 1944-45 and 1947. the 
possibility of his having done so could 
not be excluded; and 


(ii) that though there were register- 
ed sale deeds, no effect could be given 
to them, unless there at least existed 
mutation entry relating to the transfer 
even though the mutation might not have 
been sanctioned. 


3. The Chief Settlement Commis- 
sioner upheld the observations of the 
Managing Officer to the effect that if and 
when the appellant is able to prove his 
title, allotment would be made to him. 


4. The learned Single Judge, in 
his judgment under appeal, observed that 
the finding of the Chief Settlement Com- 
missioner about the title of the appellant 
to the Jand said to have been left behind 
by him in Pakistan involved a pure 
question of fact, and since the finding 
had been arrived at by a competent 
authority within its jurisdiction, it is not 
open to this Court to interfere with the 
same even if the finding is erroneous, 
as this Court cannot sit in appeal over 
decisions on questions of fact in exercise 
of its writ jurisdiction. At the same 
time, the learned Single Judge made it 
abundantly clear that it would be open 
to the appellant to prefer a claim in res- 
pect of land which is stated to be men- 
tioned in the copy of the jamabandi 
which the appellant has since obtained 
from the office of the. Rehabilitation 
Department, ie, on the basis of An- 
nexure ‘H’ to the writ petition. In this 
connection it has been held in the judg- 
ment under appeal that:— 

“The Chief Settlement Commissioner 

has made an observation in his impugn- 
ed order that if and when the petitioner 
Teja Singh is able to prove his title to 
any land in Pakistan, an allotment will 
be made to him. In view of these ob- 
servations it is open to the petitioner to 
go to the department and present his 
claim for allotment of Jand in lieu of the 
one left in Pakistan as it appears from 
the jamabandi {Annexure ‘H’) if he has 
really any case.” 
The contention of the appellant regard- 
ing his other land having been repelled 
in the circumstances mentioned above, 
his writ petition was dismissed by the 
order of the learned Single Judge, dated 
November 6, 1968. 

5. In this appeal against that 
order, Mr. Harnam Singh Wasu, the 
learned senior counsel for the appellant, 
has submitted that the finding of the 
Chief Settlement Commissioner on the 
question of fact as to whether the ap- 
pellant had or had not retained title to 
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the land admittedly purchased by him 
under the sale-deeds till August 15, 1947, 
was based on no evidence, and was, on 
the contrary, based on mere surmises 
and conjectures. Counsel submitted that 
a finding of fact which is based on no 
evidence, but is based on mere surmises 
and conjectures is not such a finding 
whieh cannot be interfered with by this 
court in certiorari proceedings. In fact 
it has been recently held by their Lord- 
ships of the Supreme Court in Gunwant 
Kaur, Smt. v. Municipal Committee. 
Bhatinda, Civil Appeal No. 1337 of 1969, 
decided by Shah and Hegde, JJ. on 4-12- 
1969 = (reported in AIR 1970 SC 802) 
as follows:— 


“The High Court is not deprived of 
its jurisdiction to entertain a petition 
under Art. 226 merely because in con- 
sidering the petitioner’s right to relief 
questions of fact may fall to be deter- 
mined. In a petition under Art. 226 the 
High Court has jurisdiction to try issue 
both of fact and law. Exercise of the 
jurisdiction is, it is true, discretionary, 
but the discretion must be exercised on 
sound judicial principles. When the peti- 
tion raises questions of fact of complex 
nature, which may for their determina- 
tion require oral evidence to be taken, 
and on that account the High Court is 
of the view that the dispute may not 
appropriately be tried in a writ petition, 
the High Court may decline to try a 
petition.” 


A short note of that judgment is re- 
ported in 1970 SC Notes 11 at page 7 = 
(AIR 1970 SC 802). In any event, the 
Chief Settlement Commissioner has real- 
ly recorded no finding of fact in this 
case against the appellant. Having ad- 
mitted the registered sale-deeds, and not 
disputed the factum of purchase of the 
property in question by the appellant in 
Pakistan, the claim of the appellant has 
been negatived on a conjecture of the 
weakest type for which no justification 
is available on the record. The manner 
in which the learned Chief Settlement 
Commissioner put the appellant to strict 
proof of a negative proposition appears 
to*be opposed to all canons of natural 
justice. A proved fact cannot be held 
to be disproved merely on account of 
the possibility of something having sub- 
sequently happened, for which there is 
neither any indication, nor any evidence. 
Even in the second ground on which the 
appellant’s claim was negatived, we find 
an error of law apparent on the face of 
the record. Mutation is mere evidence 
of title Great significance is attached 
to a mutation entry in a case of oral 
transfer. If and when a transfer is ef- 
fected by a registered sale-deed, the 
genuineness of which is not in doubt 
and the execution and effect of which 
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is not being disputed by a party to the 
sale-deed, no Tribunal is əntitled, in the 
absence of a legal requirement to that 
effect, to refuse to give effect to the sale- 
deed merely on the ground that it is not 
supported by a subsequent mutation 
entry in respect thereof. Both the 
reasons on which the claim of the ap- 
pellant was negatived by the Chief 
Settlement Commissioner in his order are 
found to be no reasons in the eye cf law. 
The claim of the appellant in respect of 
the land for which entry has been found 
in the jamabandi from the record of the 
respondents themselves has to be gone 
into by the departmental authorities in 
view of the direction already given by 
the Managing Officer, and upheld by the 
Chief Settlement Commissioner and the 
learned Single Judge. In the circum- 
stances of the case, we find no justifica- 
tion for withholding from the appellant 
his right to have his claim for the land 
covered by the other two sale-deeds also 
being adjudicated upon by the Chief 
Settlement Commissioner afresh in ac- 
cordance with law. 


For the foregoing reasons this appeal 
is allowed, the judgment and order of 
the learned Single Judge are reversed 
and the writ petition is granted. Con- 
sequently, the impugned order of the 
Chief Settlement Commissioner is quash- 
ed under Art. 226 of the Constitution. 
We further direct under Art. 227 of the 
Constitution that the proceedings will 
stand remitted to the Chief Settlement 
Commissioner for redeciding the claim of 
the appellant after giving him adequate 
opportunity to substantiate the same in 
accordance with law. In the circum- 
stances of the case, we make no order 
as to costs incurred by the parties in 
this Court. 

MEHAR SINGH, C. J.: 6. I agree. 

Order accordingly. 
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Gurdip Singh and another, Pefi- 
fioners v. The State of Punjab and an- 
other, Respondents. 


Criminal Misc. No. 1662-M of 1969, 
D/- 4-2-1970. 


Criminal P. C. (1898), S. 498(2) — 
Cancellation of bail on ground of threa- 
tening eye-witnesses — Order of cancel- 
lation being diseretionary, only prima 
facie case and not strict proof as in trial 
is required — Material necessary to infer 
misuse based on affidavits is sufficient — 
First information report in another case 
without supporting affidavits cannot be 


JN/IN/E750/HGP/B 


1971 


accepted as true — So also Medical Certi- 
ficates relating to another case cannot be 
used as evidence to cancel bail — AIR 
1952 J and K 28,.Dissented from; AIR 
1958 Bom 406 and Cri. Misc. No. 510-M 
of 1969, D/- 23-4-1969 (Punj) and Cri. 
Mise. No. 977-M of 1969, D/- 14-8-1969 
(Pun), Rel. on. (Paras 2, 5, 6) 


Cases Referred: Chronological Paras 
{1969) Criminal Misc. No. 977-M 
of 1969, D/- 14-8-1969 (Puni), 
Inder Pal v. State of Punjab 
{1969) Criminal Misc. No. 510-M 
of 1969, D/~23-4-1969 (Puni), 
Ripudaman Singh v. State of 


aryana 

(1958) AIR 1958 Bom 406 (V 45)== 
1958 Cri LJ 1308, Madhukar 
Purshottam v. Talab Haji 


Hussain 3, 5 
(1952) AIR 1952 J & K 28 (V 39)= 
1952 Cri LJ 1223, Sant Ram v. 
State 3. 5 
Harinder Singh, for Petitioners; 
M. S. Dhillon, for Advocate General 


. Punjab, and Y. P. Gandhi, for Respon- 
dents. 


ORDER:—- This is an application on 
behalf of Gurdip Singh and Puran Singh 
against whom a case under Sections 307, 
326, 324 and 323, read with S. 34, Indian 
Penal Code, is pending enquiry. Though 
the petition was filed under Sec. 561-A, 
read with S. 498, Code of Criminal Pro- 
cedure, but it is prayed that this may be 
treated as a petition under Section 439 
of the Code as the quashing of the order 
of the Sessions Judge dated 2nd Decem- 
ber, 1969, is sought in this petition. 


2. Gurdip Singh was allowed bail 
by the Additional Sessions Judge on 22nd 
September, 1969, while Puran Singh peti- 
tioner was granted bail by the Sessions 
Judge on 5th September, 1969. Sub- 
sequently, Joginder Singh complainant 
applied for cancellation of the bail of 
the accused and their companions which 
resulted in the impugned order. By this 
order the bail of Gurdip Singh and Puran 
Singh was cancelled on the ground that 
they had misused the concession of bail 
by threatening the eye-witnesses and by 
causing injuries to them. This finding 
was reached on the basis of the first 
information report which was lodged 
against Gurdip Singh, Buta Singh and 
Puran Singh accused by the complainant, 
on the allegations that these accused, ac- 
companied by one Jagir Singh, had 
threatened and assaulted the complai- 
inant his mother Gurpal Kaur and his 
isister Surinder Kaur, with the object of 
dissuading them from appearing against 
the accused in the present case. Support 
was also sought from the medico-legal 
certificate of Joginder Singh. In view 
of the first information report and the 
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medical certificate produced before the 
learned Sessions Judge, he came to the 
conclusion that Gurdip Singh and Puran 
Singh had misused the concession of. the 
bail allowed to them, and he, therefore, 
passed the impugned order cancelling the 
bail of the accused. 


3. On behalf of the petitioners, it 
is contended that the order is illegal in- 
asmuch as the conclusions that the ac- 
cused had misused the privilege granted 
to them had been arrived at on the basis 
of the material which was not evidence 
and could not be used to give the finding 
against the accused. Support for this 
argument was sought from two unreport- 
ed decisions of this Court and from 
sant Ram v. State, AIR 1952 J & K 28 
and also from Madhukar Purshottam v. 
Talab Haji Hussain, AIR 1958 Bom 406. 


4, In Criminal Mise. No. 510-M 
of 1969 (Punj), Ripudaman Singh v. State 
of Haryana, decided on 23-4-1969 Jindra 
Lal, J., while considering the question of 
the cancellation of bail by the Sessions 
Judge, observed that neither police re- 
port made to the District Attorney, nor 
the application filed by the District 
Attorney, unsupported by any affidavit, 
was evidence in the case and the facts 
stated therein could not be accepted as 
correct. Similarly, in Inder Pal v. State 
of Punjab, Criminal Misc. No. 977-M of 
1969, D/- 14-8-1969 (Punj), H. R. Sodhi, 
J. observed as under:— 

“I am afraid the approach made by 
the Sessions Judge is not correct while 
cancelling the bail. The mere fact that 
another case has been registered against 
the accused person is not by itself a suff- 
cient reason for cancelling the bail in 
another case when he first thought that 
on the merits of that case it was neces- 
sary to grant bail to them. It cannot be 
said that merely because another case 
has been registered, the accused have 
In Inder Pal’s case, Criminal Mise. No. 
977-M. of 1969, D/- 14-8-1969 (Puni) the 
facts were somewhat similar to the pre- 
sent case. While the accused were pro- 
ceeded against under Sections 307 and 
324, read with Section 34, Indian Penal 
Code, another case was registered against 
them under Section 324, Indian Penal 
Code, on the allegation that they had 
given simple injuries so as to deter the 
non-official witnesses from appearing 
against the accused in the earlier case. 
The fact that another case had been re- 
gistered was not found sufficient for 
cancellation of the bail and the order 
was set aside with the above observa- 
tions. 


5. In AIR 1952 J and K 28, it 
was observed as follows:— 

“There are only three sections in the 
Criminal P. C., namely Sections 74, 526 
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and 539-A, according to which a fact 
may be got proved by an affidavit. It 
follows from this that an affidavit not 
covered by these sections is not legal evi- 
dence. In an application for cancella- 
tion of bail, the fact that the witnesses 
were intimidated by the accused persons 
ought to be proved by such evidence as 
can be tested on the touchstone of cross- 
examination and not by affidavit. 


I am in respectful disagreement with the 
above observations in Sant Ram’s case, 
AIR 1952 J and K 28. The decision of 
an application for cancellation of bail 
is not a trial and proof is not being 
sought of the facts stated in the applica- 
tion for the purpose of convicting or 
acquitting the accused. All that is re- 
quired in such a situation is to ensure 
that the material placed before the Court 
is such so as to enable the Court to come 
to a conclusion that there was strong 
prima facie case that if the accused were 
to be allowed to be at large, they would 
tamper with the prosecution witnesses 
and impede the course of justice. If the 
view in Sant Ram’s case, AIR 1952 J & 
K 28 is accepted, before a bail can be 
cancelled the charge that the accused had 
tampered with the evidence would have 
to be established beyond doubt by the 
production of the relevant evidence. 
There is nothing in the language of sub- 
section (5) of S. 497 and sub-section (2) 
of S. 498, Code of Criminal Procedure, 
to warrant such a conclusion. On the 
. other hand, what appears from these pro- 

visions is that the Court is making only 
a discretionary order while cancelling the 
bail, and in doing so can make use of 
any material from which facts necessary 
to infer that the accused were tampering 
with evidence could be concluded. I find 
support for these views from the follow- 
ing observations made by Chagla, C. J. 
in AIR 1958 Bom 406, while considering 
the material on which the bail could be 
cancelled:— 


“Mr. Somjee has applied to us that 
he should be permitted to cross-examine 
the deponents of various affidavits filed 
before the learned Chief Presidency 
Magistrate and also to permit him to lead 
evidence on behalf of his client. Now 
this seems to be a most unusual and ex- 
traordinary application. In all these 
years of the existence of this High Court, 
we have never known of an application 
for the granting of bail or cancellation 
‘of bail or any application in regard to 
bail ever having been disposed of other- 
wise than on affidavits. Under Sec. 497 
the High Court has cancelled bail when 
allegations have been made similar to 
those being made here and the cancella- 
tion has always been on a consideration 
of affidavits filed in Court. In making 
this application, what is overlooked is 
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that this is not a trial. We are not 
seeking for proof of facts in order to 
convict the accused. We are being asked 
to make a discretionary order and we 
have to be satisfied that the materials 
placed before us are such as to lead us 
to the conclusion that there is a strong 
prima facie case that if the accused were 
to be allowed to be at large he would 
tamper with the prosecution witnesses 
and impede the course of justice. We 
are not suggesting that the High Court 
has no power to take evidence if it was 
so inclined. But that would be a very 
violent departure from settled practice 
and we see no reason whatever in this 
case why such a departure should be 
permitted.” 


6. I, therefore, find that the facts 
necessary to come to the conclusion that 
the accused had misused the privilege 
of bail can be established on the basis 
of affidavits. However, the first informa- 
tion report or the medical certificate re- 
lating to another case cannot be used as 
evidence to cancel the bail in the first 
case. The facts stated in the ffirst in- 
formation report cannot be accept2ad as 
true without there being affidavits in 
support of those facts. I, therefore, find 
that the learned Sessions Judge had 
erred in accepting the facts contained in 
the first information report lodged by 
the complainant in the case under Sec- 
tion 325, read with Section 34, Indian 
Penal Code, and acting on those facts. 


7. Mr. Y. P. Gandhi, appearing 
for the complainant, produced two affi- 
davits before me to establish that the 
accused were abusing the privilege grant- 
ed to them. I am not inclined to gc into 
this matter afresh at this stage. 


8. I, therefore, set aside the order 
of the learned Sessions Judge cancelling 
the: bail of the petitioners and arcept 
this petition. The petitioners must be 
deemed to be on bail by virtue of the 
bail granted to them by the leerned 
Sessions Judge vide his orders dated 13th 
August, 1969 and 22nd September, 1969. 


9, This order will not in any way 
prejudice the rights of the State or the 
complainant to take such steps as they 
are advised for cancellation of the bail 
of the petitioners by placing admissible 
material before the Sessions Judge, who 
will then be at liberty to apply his mind 
afresh to the facts of the case. Nothing 
said by me in this order will in any way 
prejudice the case of either party before 
the learned Sessions Judge. 


Petition accepted, 
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FULL BENCH 


MEHAR SINGH, C. J. 
R. S. NARULA AND 
C. G. SURI, JJ. 


Dhaunkal Sheo Ram, Applicant v. 
Man Kauri and another, Respondents. 


Supreme Court Appln. No. 252 of 
1970 with Civil Misc. No. 1465-C of 1970, 
D/- 14-8-1970, for leave to appeal to the 
Supreme Court against judgment of 
Mehar Singh, C. J., Mahajan and Narula, 
JJ. reported in AIR 1970 Punj 431 (FB). 


(A) Constitution of India, Art. 133 
(1) (c) — Certificate of fitness for appeal 
— Question whether violation of princi- 
ples of natural justice by an authority 
by his passing an order in violation of 
doctrine of audi alteram partem renders 
- the order void or voidable — Question 
is of great public and private importance 
~~ No direct pronouncement of Federal 
Court or Supreme Court, on' the point — 
Certificate granted. (Para 2) 


(B) Constitution of India, Art. 133 
(1) (a) and (b) — Judgment of affirm- 
ance — Applicant not entitled to a certi- 
ficate as of right under Art. 133(1) (a) 
or (b). (Para 1) 

Baldev Kapur, for Applicant; P. 5. 
Jain, for Respondent No. 1. 


R. S. NARULA, J.: These two ap- 
plications under sub-clauses (a) and (c) 
of Clause (1) of Article 133 of the Con- 
stitution are directed against the judg- 
ment of the Full Bench of this Court 
dated April 10, 1970, whereby two 
Letters Patent Appeals filed by the ap- 
plicant against the order of a learned 
Single Judge of this Court allowing two 
writ petitions of Man Kauri respondent 
and quashing the orders of the Financial 
Commissioner, Punjab, were dismissed. 
In these applications it has been claimed 
that the market value of the land in dis- 
pute measuring 28 Bighas 10 Biswas at 
the rate of Rs. 1,000 per Bigha at the 
time of the filing of the purchase applica- 
tion by the tenant in the Court of the 
Assistant Collector First Grade, Sirsa and 
still on appeal to the Supreme Court was 
and is more than Rs. 20,000. The judg- 
ment of the Full Bench being of affir- 
mance, the applicant is not entitled to a 
certificate as of right under Art. 133(1) 
(a) or (b) of the Constitution. 


It is then stressed by the learned 
counsel for the applicants that this is a 
fit case for appeal to the Supreme Court 
as important questions of law relating 
to the interpretation and scope of various 
provisions of Punjab Security of Land 
Tenure Act, hereinafter referred to as the 
Act, and the 1956 Rules framed there- 
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under, have been decided ard no autho- 
ritative pronouncement of their Lord- 
ships of the Supreme Court is available 
on any of these points. The Full Bench 
held inter alia:— 


l (i) Before the Collector deter- 
mines the permissible area of a land- 
owner or a tenant, he is to kear the land 
owner and the tenant and further that 
the tenant has to be heard both in his 
capacity to determine his own permis- 
sible area of tenancy as also in regard 
to any matter that may affect his ten- 
ancy by the declaration of surplus area 
of a land owner as his landlord and the 
determination of his permissible area. 


(ii) The violation of principles of 
natural justice by an authority by his 
passing an order in violation of the 
doctrine of audi alteram partem does not 
oust the jurisdiction: of such authority 
and does not render the order in ques- 
tion void in the sense that it is non est 
Such an order is merely voidable. Where 
the order is void and non est that may 
be ignored altogether. But when it is 
voidable the aggrieved party has to pro- 
ceed to get rid of it in accordance with 
law and where it fails to do so, it re- 
mains within jurisdiction, and the party 
is then not in a position to say that it is 
non est. Ji the Collector under the Act, 
while deciding the question of surplus 
area commits breach of the statutory 
rules in not hearing the tenant of that 
area this does not render the order of 
the Collector a nullity in the sense of 
its being void but only renders it void- 
able so as to be liable to be quashed at 
the instance of the aggrieved party. 


(iii) The scope of power and jurisdic- 
tion of the Financial Commissioner to 
revise the order under Section 24 of the 
Act is the same as that of the High 
Court under Section 115 of the Code of 
Civil Procedure. The interference in ex- 
ercise of the revisional power has to be 
when the authority or the Court below 
in making the order under revision has 
either acted in excess of jurisdiction or 
has assumed jurisdiction which it does 
not possess, or in the exercise of its juris- 
diction it acts with material irregularity 
or commits any breach of procedure 
laid down for reaching its conclusion. It 
is only when a conclusion of this type 
is reached that there may be interfer- 
ence by the Financial Commissioner in 
revision under Section 24 of the Act. 


2. After hearing learned counsel 
for the parties we are of the considered 
view that in any case, the second ques- 
tion decided by us is of great public and 
private importance and arises in a large 
number of cases in this Court. Since, as 
already stated, there is no direct pro- 
nouncement of the Federal Court or the 
Supreme Court on that paint we con- 
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sider each of these two cases to be fit 
for appeal to their Lordships of the 
Supreme Court within the meaning of 
sub-clause (c) of Cl. (1) of Art. 183 of 
the Constitution. We certify accordingly. 


3. In C. M. 1465-C of 1970, in 
S. C. A. 252 of 1970 and in C. M. 1464-C 
of 1970 in S. C. A. 253 of 1970, the 
Motion Bench had passed an order stay- 
ing dispossession of the applicant ad in- 
terim. After hearing the counsel for the 
parties we are of the view that the said 
stay order should remain in force for 
another period of six weeks within which 
time the applicant may approach their 
Lordships of the Supreme Court for such 
further or other interim relief as he may 
be advised to seek. Costs of these ap- 
plications shall abide the result of the 
intended appeals to the Supreme Court. 


MEHAR SINGH, C. J.: 4 I agree. 
C. G. SURI, J-: 5. I also agree. 
Certificate granted. 
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S. S SANDHAWALIA, J. 


Brham Sarup, Petitioner v. State of 
Haryana and others, Respondents. 


Civil Writ No. 1224 of 1970, DJ- 
26-5-1970. 


(A) Payment of Wages Act (1936), 
S. 15(1) — Appointment of Commissioner 
under Workmen’s Compensation Act as 
authority — Experience as Judge of 
Civil Court or Stipendiary Magistrate not 
necessary. 


Where a Commissioner under the 
Workmen’s Compensation Act is appoint- 
ed as an authority under Section 15{1) 
it is not imperative that he must have 
experience as a judge of the Civil Court 
or a Stipendiary Magistrate. 

(Paras 6, 7, 9, 10) 

The three distinct categories in Sec- 
tion 15 are separate and independent 
giving alternatives to the State Govern- 
ment which is the appointing authority 
to appoint a person who fulfils the re- 
quisite qualification of either category. 
The clause “other officer with experience 
as Judge of a Civil Court or stipendiary 
Magistrate” is not an overriding clause 
prescribing qualifications for those cate- 
gories. The clauses or portions of the 
statute are to be read disjunctively. 
Neither of the clauses is to impinge upon 
or control the other two. There are no 
exceptional circumstances to interpret 
the word “or” as “and”. 

(Paras 6, 7, 9) 


From the fact that there is no quali- 
fication prescribed for the post of Com- 
missioner under the Workmen’s Com- 
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pensation Act it cannot be said that the 
Government may first appoint a wholly 
unqualified person wholly unworthy to 
hold judicial office as Commissioner and 
then empower him as an authority under 
the Payment of Wages Act also. One 
cannot proceed on this assumption; on the 
contrary the presumption is that the 
State would use power vested in it bona 
fide for advancing purposes of the enact~ 
ment. (1869) 4 Ex 222, Foll. 
(Para 12) 
(B) Interpretation of Statutes — 
ye — Word “or” when interpreted as 
and”. 


It is a general proposition that in 
exceptional circumstances it may be 
legitimate to read the conjunctive and 
disjunctive words “and” and “or” one for 
the other, where the literal interpreta~ 
tion would defeat the intention of the 
legislature and the very object of the 
Act. (Para 9) 

(C) Payment of Wages Act (1936), 
S. 15 — Construction — Section 7-A (3) 
of Industrial Disputes Act, cannot be re- 
ferred. 

In interpreting the provisions of 
Sec. 15 reference cannot be made to Sec- 
tion 7-A(3) of the Industrial Disputes Act 
because it is a subsequent enactment and 
it cannot control the provisions of the 
earlier enactment. (Para 10) 
Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 1450 (V 55)= 

1969 Cri LJ 19, Ishwar Singh l 
Bindra v. State of U. P. 8 
(1963) AIR 1963 SC 1638 (V 50)= 
(1964) 1 SCR 561, Tilkayat Shri 
Govindlalji Maharaj Etc. v. State 
of Rajasthan 8 
(1958) ATR 1958 SC 861 (V 45)= 
1959 SCR 848, Mazagaon Dock 
Ltd. v. Commr. of Income-tax end 
Excess Profits Tax 
(1869) 4 Ex 222 = 38 LJ Ex 100, 
Earl of Derby v. Bury Improve- 
ment Commrs. 12, 


J. S. Chawla, for Petitioner; R. S. 
Mittal, (for No. 3) and H. N. Mehtani, 
Asst. Advocate General, Haryana, for 
Respondents. 


ORDER: Whether a person appoint- 
ed as an authority under Section 15(1) 
of the Payment of Wages Act, 1935, must 
imperatively have experience as a Judge 
of the Civil Court or a stipendiary 
Magistrate is the sole question that has 
been agitated in these two connected 
Ka Petitions Nos. 1855 of 1969 and 1224 
of 1970. 


2: Learned counsel for the par- 
ties are agreed that the determination of 
the above-said legal question would 
govern both these writ petitions. Mr. 
J. S. Chawla on behalf of the same writ 
petitioner in both the petitions has hence 
confined himself to the facts of Civil 
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Writ No. 1224 of 1970. In order to ap- 
preciate the legal controversy, it-deserves 
notice that the petitioner is the Manag- 
ing Director of the Universal Victory 
Bus Service Private Ltd., and respon- 
dent No. 4 Chaudhry Ram was an em- 
ployee of the company above-said. A 
dispute regarding the quantum of wages 
due to respondent No. 4 arose between 
the parties and the latter approached the 
authorities under the Payment of Wages 
Act (hereinafter referred to as the Act) 
at Ambala, which proceeding was decid- 
ed in his favour vide annexure ‘A’. In 
compliance with this decision of the 
authority, the petitioner made the direct- 
ed payments to respondent No. 4 but 
thereafter proceeded to give notice to 
him as mentioned in order, annexure ‘A’ 
and then reduced his salary with effect 
from list of February, 1967. Respondent 
No. 4 aggrieved by this reduction in his 
emoluments submitted three applications 
claiming the difference of his wages 
from October, 1966, onwards under Sec- 
tion 33-C(2) of the Industrial Disputes 
Act before the Labour Court at Farida- 
bad. During the pendency of the said 
proceedings, by a decision of this Court 
the appointment of Shri P. N. Thukral 
as the Presiding Officer of the said Court 
was declared illegal. Respondent No. 4 
thereupon moved another application be- 
fore the Labour-cum-Conciliation Officer 
who was also: appointed authority under 
the Payment of Wages Act claiming the 
same relief which he had earlier sought 
from the Labour Court at Faridabad. 
When respondent Nos. 2 and 3 commenc- 
ed proceedings on behalf of the peti- 
tioner, two preliminary objections were 
raised regarding the maintainability of 
the application moved by respondent 
No. 4. The following issues were fram- 
ed in this regard:— 


1. Whether the appointment of the 
present Labour-cum-Conciliation Officer 
as authority under the Payment of 
Wages Act is not valid and whether he 
is eh qualified for the appointment as 
such? 


2. Whether the claims referred to in 
items Nos. 1 to 3 in the Annexure are 
pending before the Labour Court, Farida- 
bad, and such application to that extent 
is not maintainable? 


In the context of issue No. 2, res- 
pondent No. 4 made a statement before 
the authority that he did not want to 
pursue his case before the Labour Court 
even if the Presiding Officer thereof is 
appointed and that he wanted to plead 
his case before the authority only and 
in no other jurisdiction. Vide annexure 
‘D dated the 27th of March. The autho- 
rity under the Act decided both the 
above-said issues against the petitioner 
and the case was fixed for further evi- 
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dence. It was thereupon that the pre- 
sent petition was moved on the 20th of 
April, 1970. 


3. The main ground on which this 
petition has been pressed is that respon- 
dent No. 3 is only a Graduate and does 
not possess any experience as a Judge of 
a Civil Court or a Stipendiary Magis- 
trate, which it is alleged is the necessary 
qualification for appointment under Sec- 
tion 15(1) of the Act. It is averred tha? 
the mere fact that respondent No. 3 held 
the post of a Commissioner under the 
Workmen’s Compensation Act is not suf- 
ficient compliance with the statute pre- 
scribing the requisite qualification for 
the authority so appointed. It has also 
been averred that the claim of respon- 
dent No. 4 being still pending before the 
Labour Court, Faridabad, cannot, there- 
fore, be agitated before the authority 
under the Act. 


4. On behalf of the official res- 
pondents, the position taken up is thaé 
respondent No. 3 already holding the posf 
of a Commissioner under the Workmen’s 
Compensation Act 1923 is as such fully 
qualified for appointment as an autho- 
rity under the Payment of Wages Act. 
It is averred that the word “or” used in 
Section 15 of the Act clearly signifies 
that a distinct qualification has been laid 
down for the alternate authority to be 
appointed under the Act and thus gives 
a number of alternatives to the State 
Government for the purpose of such ap- 
pointment. It has then been averred that 
the remedies under Section 33-C (2) of 
the Industrial Disputes Act and under 
Section 15 of the Act are concurrent 
and there is no conflict between these 
two remedies which can be agitated in 
the alternative. 


5. At the very outset, it may be 
noticed that the learned counsel for the 
petitioner did not press the contention 
that as the claim of respondent No. 4 
was still pending before the Labour 
Court, therefore he was barred from 
agitating the same before the authority 
under the Act. As has already been 
noticed, respondent No. 4 had in cate- 
gorical terms abandoned his alternative 
remedy in the Labour Court in the pro- 
ceedings which were concluded by an- 
nexure ‘D’. The whole argument on 
behalf of the petitioner, therefore, has 
been directed to support the solitary 
contention that respondent No. 3 cannot 
be appointed as an authority under the 
Act as he does not fulfil the statutory 
qualifications laid down for the said 
posts. As the controversy revolves pri- 
marily around Section 15(1) of the Ac 
it is convenient to set down its provi- 
sions forthwith— 


“15(1) The State Government may, 
by notification in the official gazette ap- 
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. point a presiding officer of any Labour 
Court or Industrial Tribunal, constituted 
under the Industrial Disputes Act, 1947 
(14 of 1947), or under any correspond- 
ing law relating to the investigation and 
settlement of Industrial Disputes in force 
in the State or any Commissioner for 
Workmen’s Compensation or other officer 
with experience as a Judge of a Civil 
Court or as a stipendiary Magistrate to 
be the authority to hear and decide for 
any specified area all claims arising out 
of deductions from the wages, or delay 
in payment of the wages, of persons em- 
ployed or paid in that area, including all 
matters incidental to such claims. 


Provided * ad z 
(2) * a a E 
Provided * e E 


In construing the provisions above- 
said Mr. J. S. Chawla by way of analogy 
calls in aid the provisions of Section 7-A 
(3) of the Industrial Disputes Act which 
provides the qualifications for persons to 
be appointed as Presiding Officers of a 
Labour Court. Referring to sub-cls. (a), 
(b), (d) and (e) thereof it is sought to 
be argued that these provisions virtual- 
ly make judicial experience the necessary 
qualification for appointments to the 
posts of Presiding Officers for the Labour 
Courts. From this it is sought to be 
argued that the provisions of another 
statute, namely, Section 15 (1) of the 
Payment of Wages Act should also be 
construed in such a manner as to make 
judicial experience an inflexible quali- 
fication for persons who are to be ap- 
pointed as an authority under the said 
Act. The gravamen of Mr. Chawla’s 
argument is that the clause “other 
officers with experience as a Judge of 
Civil Court or as a Stipendiary Magis- 
trate” in Section 15 (1) should not be 
read disjunctively, but as an overriding 
qualification prescribed for all appointees 
who are to act as an authority under the 
the Act. It has been vehemently con- 
tended that the word “or occurring prior 
to the beginning of this clause must be 
construed as “and”, A number of autho- 
rities have been cited for the proposition 
that in certain contingencies the word 
“or” may be read as “and”. 


6. . I am unable to accede to the 
contention raised on behaf of the peti- 
tioner for a variety of reasons and the 
first and the primary one being that the 
plain language of Section 1511) which 
falls for construction does not support 
such an interpretation. A bare reading 
of Section 15(1) would show that the 
legislature wanted to prescribe three 
distinct categories of persons who could 
be appointed as an authority under the 
Act. These three categories become 
patent if Section 15(1) is split up for 
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purposes of construction into these 
separate clauses. These are— 

(1) a Presiding Officer of any Labour 
Court or Industrial Tribunal constituted 
under the Industrial Disputes Act, 1947, 
or under any corresponding law relating 
to the investigation and settlement of 
industrial Disputes in force in the State: 

or 

(2) any Commissioner for Workmen’s 
Compensation 


or 

(3) other officers with experience as a 

Judge of a Civil Court or a Stipandiary 
Magistrate. 


The above-said break-up of S. 15(1), 
therefore, brings out the clear irtention 
of the legislature that these three dis- 
tinct categories are separate and in- 
dependent giving alternatives zo the 
State Government which is the appoint- 
ing authority to appoint a perscn who 
may fulfil the requisite qualification of 
either category. Construed in this 
manner the clause “other officer with ex- 
perience as Judge of a Civil Court or 
Stipendiary Magistrate” is far from an 
overriding clause prescribing qualifica- 
tions for those categories. On the con- 
trary it appears to me to be a residuary 
clause giving a wider field of choice to 
the State Government for appointing 
persons as authorities, who may not be 
holding posts either as Presiding Officers 
of Labour Courts or Commissioners 
under the Workmen’s Compensation Act. 


Ta The use of the word “or” 
separating the abovesaid three parts of 
Section 15(1) makes it plain that these 
clauses or portions of the statute are to 
be read disjunctively. Neither of the 
above-said clauses is, therefore. to 
impinge upon or control the other two. 
At this stage it is convenient to refer to 
the authorities relied upon by Mr. 
Chawla. Before adverting to these I 
may, however, mention that the learned 
counsel frankly and fairly conceded that 
there is no decision in which the word 
“or” used in Section 15(1) has been con- 
strued to mean “and” and the authorities 
cited by him, therefore, have no direct 
bearing upon the point. The reference 
to the authorities was thus primarily by 
way of analogy. 


8. In Mazagaon Dock Ltd. v. 
Commr. of Income-tax and Excess Profits 
Tax, AIR 1958 SC 861, their Lordships 
were construing the provisions of Sec- 
tion 42(2) of the Income-tax Act 1922. In 
the particular context and language of 
that provision it was found that the use 
of the word “or” in the clause was 
patently inappropriate and obviously 
such a meaning could not have been in- 
tended and therefore the word “or” was 
construed to mean “and”. Similarly in 
Tilkavat Shri Govindlalji Maharaj 
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etc. v. State of Rajasthan, ATR 1963 
SC 1638 whilst interpreting the parti- 
cular languageof Section 5(2) (g) of 
the Rajasthan Nathdwara Temple Act of 
1959, their Lordships held that there can 
be no doubt that “or” in Cl. (g) must 
mean “and”, for the context clearly in- 
dicated that way. Lastly in Ishwar 
Singh Bindra v. State of U. P., AIR 
1968 SC 1450, interpreting Section 3(b) 
of the Drugs Act 1940 it was observed 
that where it became imperative to carry 
out the clear intention of the legislature 
to that effect the word “and” or “or” 
may be read in place of the other. Their 
Lordships also approved the view ex- 
pressed in Stroud’s Judicial Dictionary 
that the word “and” is generally used in 
a cumulative sense requiring the fulfil- 
ment of all conditions that it joins to- 
gether and herein it is the antithesis of 
‘or’”’. 


9. There can be no dispute with 
the general proposition that in excep- 
tional circumstances it may be legitimate 
to read the conjunctive and disjunctive 
words “and” and “or” one for the other, 
where the literal interpretation would 
defeat the intention of the legislature 
and the very object of the Act. How- 
ever in construing the provisions of Sec- 
tion 15(1), none of those exceptional cir- 
cumstances for reading the words “or” 
as “and” can even remotely be suggest- 
ed. Mr.’ Chawla is wholly unable to 
show that the plain meaning of S. 15(1) 
was not obviously intended by the legis- 
lature when explicit language to that 
effect has been used. Nor in this con- 
text does a grammatical construction 
leading to any absurdity which may have 
to be avoided by reading the word Ore 
as “and” in this statute. There is noth- 
ing in the context of the above said 
provision to show that a onra ea 
ing was intended for the word ‘ Tt 
is, therefore, that none of the. pre- 
requisites which have been mentioned in 
the above-said authorities exist in the 
present case and I do not therefore see 
my way as to how and why the plain 
word “or” in Section 15({1) should be 
construed as “and”. This contention of 
Mr. Chawla, therefore, must fail. 


10. The interpretation which I am 
inclined to take of Section 15(1) of the 
Act is further fortified by a reference to 
legislative history. Section 15 as original- 
ly enacted’ in 1936 (apart from the 
Adaptation Order made in 1950) is in the 
folowing terms:— 


“15(1) The State Government may, 
by notification in the official gazette ap- 
point any Commissioner for Workmen’s 
Compensation or other officer with ex- 
perience as a Judge of a Civil Court or 
as a stipendiary Magistrate to be the 
authority to hear and decide for any 
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specified area all claims arising out of 
deductions from the wages, or delay in 
payment of the wages of persons em- 
ployed or paid in that.area.” 


Obviously the above provision is con- 
siderably prior to the Industrial Disputes 
Act which was enacted in 1947. It is, 
therefore, that the reference to S. 7-A 
(3) of the Industrial Disputes Act on 
which Mr. Chawla wanted to rely is 
inappropriate because the provisions of a 
subsequent enactment could not control 
the earlier enactment viz., The Payment 
of Wages Act, 1936. Consequently even 
as originally enacted, the Commissioner 
for Workmen’s Compensation was one of 
the persons who could be appointed as 
an authority under the Act. It was only 
with effect from the Ist of February, 
1965, that by an amendment the Presid- 
ing Officer of the Labour Courts under 
the Industrial Disputes Act or the cor- 
responding State legislation were also 
made eligible to act as an authority. It 
is thus patent that the subsequent pre- 
scription of qualifications for the appoint- 
ment to the office of the Presiding Offi- 
eer of the Labour Court vide Section 7-A 
(3) of the Industrial Disputes Act cannot 
have any bearing in construing Sec. 15 
(1) of the Act. 


11. Lastly there-is weight in the 
contention raised on behalf of the res- 
pondents that if judicial experience was 
to be a pre-requisite for appointment as 
an authority, the Commissioner under the 
Workmen’s Compensation Act exercises 
even more important and vital judicial 
functions under that statute. Under Sec-. 
tion 19 of the Workmen’s Compensation 
Act all questions as to the liability of any 
person to pay compensation or as to the 
amount or duration of compensation, in 
default of agreement, have to be adjudi- 
cated upon and decided by the Commis- 
sioner and the jurisdiction of the Civil 
Courts is barred therefrom. Similarly 
under Section 23 thereof, the Commis- 
sioner is empowered with all the powers 
of a Civil Court under the Civil Pro- 
cedure Code, for the purpose of taking 
evidence on oath and enforcing the at- 
tendance of, witnesses and compelling the 
production of the documents and is 
deemed to be a Civil Court for all pur- 
poses under Section 195 of the Code of 
Criminal Procedure. Vide Section 30 
thereof appeals against the orders of the 
Commissioner lie direct to the High 
Court. It is unnecessary to refer to other 
provisions as it cannot be disputed that 
the Commissioner under the above-said 
Act indeed exercises a wide amplitude 
of judicial functions. It was in this 
context that the legislature in its wisdom 
held it appropriate that the Commis- 
sioner, who already stood clothed with 
wide judicial powers under the Work- 
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men’s Compensation Act, 1923, may also 
be empowered and appointed to exercise 
the closely analogous judicial functions 
of the Authority under the Payment of 
Wages Act. It is undeniable that the two 
statutes above-said are integral part of 
the Industrial Legislation within the 
country. 


12. In: the end, reference may 
well be made to the gnawing fear voiced 
by Mr. Chawla that the State Govern- 
ment who is the appointing authority 
may be tempted to abuse the power of 
appointment vested in it. A reference 
was made to Section 20 of the Work- 
men’s Compensation Act which does not 
prescribe any qualifications for the post 
of the Commissioner and lays down that 
the Government may appoint any person 
to be a Commissioner for the Wormen’s 
Compensation for the relative area. From 
this provision it was sought to be argued 
that the State Government may first ap- 
point a wholly unqualified person un- 
worthy to hold judicial office as Com- 
missioner and then empower him as an 
authority under the Payment of Wages 
Act also. This argument is 
hypothetical and tends to assume mala 
fides on the part of the State. It is ele- 
mentary that all power vested in any 
authority is capable both of use and 
abuse. One cannot proceed on the as- 
sumption that the State will necessarily 
abuse such a power and make such an 
assumption a basis for denuding it of 
the express power given to it under the 
statute. Indeed the presumption is to 
the contrary, namely, that the State 
would use the power vested in it bona 
fide for advancing the purposes of the 
enactment. The observations of Wiles, 
J. in Earl of Derby v. Bury Improvement 
Commrs., (1869) 4 Ex 222 are apt on the 
point— 

“In the absence of any proof to the 
contrary, credit ought to be given to 
public officers, who have acted prima 
facie within the limits of their authority, 
for having done so with honesty and dis- 
cretion.” 


13. In the light of the foregoing 
discussion I am of the view that the ap- 
pointment of the respondent who admit- 
tedly was holding the post of Commis- 
sioner under the Workmen’s Compensa- 
tion Act as an authority under the Pay- 
ment of Wages Act is valid and unas- 
sailable. 


14. No other point has been 
urged. The petition, therefore, must fail 
and is dismissed but in the circumstances 
of this case, there will be no order as 
to costs. 

Petition dismissed. 
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BAL RAJ TULI, J.:— This appeal 
came up for hearing in the first instance 
before my Lord the Chief Justice and 
was referred by him to a Division Bench 
for decision by order dated January 23, 
i970. This is how this appeal comes up 
for hearing before us. 

2. The facts of the case have 
been given in detail in the order of re- 
ference but it is necessary to recapitulate 
them in order to decide the point of law 
involved. The facts are that the pre- 
decessors of the present plaintiff-appel- 
lants filed a suit on April 20, 1905, 
against Kaithal, defendant 4, and prede- 
cessors of the other defendants, who are 
all respondents to the appeal, for the 
possession of the entire land left by Smt. 
Jiwani, widow of Dilsukh, who held the 
estate before her death for her life as 
widow’s estate. The Jand measured 224 
Bighas 5 Biswas. It was alleged by the 
plaintiffs of that suit that they were the 
sole heirs of Dilsukh and Smt. Jiwani 
and were entitled to inherit the entire 
land. It may be stated here that the 
common ancestor of the parties had three 
branches. The plaintiffs and their pre- 
decessors belonged to one branch while 
the defendants and their predecessors 
belonged to the second branch. Dilsukh 
belonged to the third branch and had 
died issuless. i 

In the revenue records prepared in 
4900-1901 Smt. Jiwani was described as 
being in possession of the said land as 
the widow of Dilsukh and the land held 
by her was an occupancy tenancy. She 
died in 1904 and the Jamabandi of the 
year 1904-1905, Exhibit P. 3, shows that 
on her death the land was mutated as 
Shamlat Thula Pandu, in other words, 
as the common land of the rightholders 
of Thula Pandu in the village. This 
Thula Pandu solely consisted of the 
plaintiffs and the defendants of the suit 
of 1905. There was no other co-sharer 
in that Thula. The entry in the muta- 
tion, which was subsequently incorporat- 
ed in the Jamabandi, was that the right- 
holders of Thula Pandu had shares in 
this common land according to their 
shares in the Khewat (hasab rasad 
khewat). This entry was challenged in 
“the suit as the plaintiffs then claimed 
that they were the sole heirs of Dilsukh 
but at the trial of the suit they gave up 
their claim to one-half of the estate and 
only claimed the possession of one-half 
of that estate presumably on the basis 
that the plaintiffs and defendants were 
equally entitled to succeed to the land 
left by Dilsukh and his widow Smt. 
Jiwani. The learned subordinate J udge 
passed a decree in favour of the plain- 
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tiffs against the defendants in respect of 
the one-half of the estate of Dilsukh left 
by his widow Smt. Jiwani, on July 17. 
1905. No appeal was taken against that 
decree and thus it became final. It is 
also an admitted fact that this decree 
was never executed through the Court 
by the plaintiff-decree-holders but it is 
alleged that in 1909, the plaintiffs had 
taken possession of more land than fell 
a their share according to the said 
ecree. 


_ Before filing the suit in 1905, the 
plaintiffs alleged that they were already 
in possession of 89 Bighas 18 Biswas and 
7 _Biswansis of land. The remaining 134 
Bighas 12 Biswas 6 Biswansis of land 
Was in possession of the defendants ac- 
cording to the entry in Jamabandi hasab 
rasad khewat. The present plaintiffs and 
their predecessors continued to remain in 
possession of the land which was more 
than their share till July, 1954, when the 
proceedings for the consolidation of hold- 
ings in their village started. In reparti- 
tion, the Consolidation Officer, in spite of 
the protest by the plaintiffs, allotted the 
lands to the plaintiffs and defendants in 
accordance with the entry in the Jama- 
bandi husab rasad khewat and not in ac- 
cordance with the decree which had been 
passed in 1905 and which, being inter 
partes, was binding on them. The total 
area of the holding divisible between the 
plaintiffs and the defendants on consoli- 
dation came to be 286 Kanals 8 Marlas. 
Out of this area, 62 Kanals 8 Marlas 
were left joint for Thula Pandu and the 
remaining 244 Kanals were distributed 
amongst the plaintiffs and the defendants. 
The area allotted to the plaintiffs 
measured 102 Kanals 10 Marlas while 
121 Kanals 10 Marlas were alleged to be 
in the possession of the defendants. 


The plaintiff-appellants thus claimed 
that they had been allotted 39 Kanals 10 
Marlas of land less than what was their 


-due in accordance with their half share 


in the entire joint land. This area of 
39 Kanals 10 Marlas was one half of the 
difference in the area allotted to the 
plaintiff-appellants and the defendant- 
respondents as stated above. Before the 
District Judge, however, it was made 
clear that 62 Kanals 8 Marlas of land 
which had been kept joint and not 
divided, was out of the entire holding of 
285 Kanals 8 Marlas and out of the re- 
maining land measuring 224 Kanals, the 
plaintiffs were entitled to the allotment 
of 112 Kanals on account of their one- 
half share but they were allotted only 
102 Kanals 10 Marlas while the defen- 
dants were allotted 121 Kanals 10 Marlas. 
Thus the plaintiffs were only entitled to 
recover the area of 9 Kanals 10 Marlas 
from the defendants out of the area 
allotted to them in lieu of the joint hold- 
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ing and they were further entitled to 
one-half area out of 62 Kanals 8 Marlas 
which was left joint. 


3. It was pleaded by the defen- 
dant-respondents that the suit was not 
maintainable and the plaintiff-appellants 
were not entitled to any decree in view 
of the fact that the decree obtained by 
the plaintiffs’ predecessors in 1905 had 
never been executed through Court as 
prescribed in O. 21, R. 35(2) of the Code 
of Civil Procedure. That decree having 
become inexecutable, the possession of 
the land cannot be claimed by the plain- 
tiff-appellants under that decree. The 
learned lower Courts have accepted that 
argument completely forgetting that the 
plaintiff-appellants never claimed the 
possession of the land under that decree. 
Their allegations in the plaint were that 
they had taken possession of more land 
than was decreed to them and remained 
in possession of that land till they were 
deprived of it in consolidation proceed- 
ings in 1958 when the possessions were 
delivered to the parties in accordance 
with the repartition scheme. It was ad- 
mitted by the defendants that the plain- 
tiffs had taken possession of more land 
than fell to their share under the decree 
of 1905, and, therefore, in our opinion, 
that decree should be deemed to have 
been satisfied. Tha cause of action for 
the present suit is not the decree of 1905, 
but the allotment of less area to the 
plaintiffs in consolidation proceedings 
than they were entitled to and the claim 
is that the deficiency in their area should 
be made good. Reference to the decree 


obtained in 1905 has been made in sup- 


port of their claim that they were en- 
titled in consolidation proceedings to 
have one-half of the area left by Dilsukh 
and not in accordance with the entry in 
the Jamabandi hasab rasad khewat. 


It is true that the decree of 1905 
became inexecutabl2 by lapse of time 
which only means that the executing 
Court would not have rendered any as- 
sistance to the decree-holders in obtain- 
ing the possession in accordance with 
that decree if an application for execu- 
tion was made to it but it does not obli- 
terate the decree which was validly 
passed. One of the points determined in 
that decree was the extent of the share 
of the predecessors of the present plain- 
tiff-appellants and the predecessors of the 
defendants as well as defendant No. 4 
who was personally a party to that suit. 
The finding with regard to the respect- 
tive shares of the plaintiffs and the 
defendants in the land left by Dilsukh, 
is still binding on the parties and the 
plaintiffs can claim that they are entitl- 
ed to one-half of the estate left by 
Dilsukh on the basis of the finding given 
in the judgment on the basis of which 
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the decree of 1905 was based. V/e are 
supported in this view by the judgment 
of Walsh, J., of the Allahabad High 
Court, in Mt. Lakhrani Kaur v. Dhanraj 
Singh, 32 Ind Cas 634 (2) = (AIR 1916 
All 261), which decision was upheld on 
this point by the Letters Patent Bench 
whose judgment is reported as Dhanraj 
singh v. Lakhrani Kuar, (1916) 14 All 
LJ 709 = (ATR 1916 All 163). 


The facts of that case were that 
Lakharni Kuar brought a suit against the 
defendant in 1907 for possession oz land 
which was decreed in her favour in 
November, 1907. Her husband had died 
in 1904 and the defence put forth by 
the defendant was that the land had been 
piven to him orally by the husband of 
Lakhrani Kuar. This defence failed. She 
filed a second suit on February 26, 1914, 
for possession of the land on the ground 
that she had obtained physical posses- 
sion in 1908 and was dispossessed again 
by the defendant. The possession alleg- 
ed to have been taken by Lakhrani Kuar 
in 1908 was not by means of execution 
proceedings through the Court and the 
defendant pleaded that since the Cecree 
in her favour passed in 1907 had become 
inexecutable, she was not entitled to 
maintain the second suit for possession 
and it was also denied that she had in 
fact obtained physical possession of the 
land in 1908. The learned Judge refer- 
red to evidence and believed the witness 
for Lakhrani Kuar who stated tha: she 
had in fact obtained the physical posses- 
sion of the land in 1908 and did not 
believe the defendant when he stated 
that she never obtained possession of the 
land. On these facts, the learned Judge 
held that the obtaining of possession by 
Smt. Lakhrani Kuar in 1908 amounted 
to satisfaction of the decree and a fresh 
cause of action arose to her subsequent- 
ly when the defendant retook possession. 


In appeal, the learned Judges en- 
dorsed that decision with the following 
observation:-— 


“We find upon the evidence that the 
plaintiff did get into possession after the 
decree. On this finding of fact it seems 
to us that the plaintiff had a cause of 
action irrespective of the previous decree. 
The previous decree would no doubt be 
part of her title. We do not think that 
the mere fact that she obtained a decree 
for possession in 1907 would prevent her 
again suing for possession if her posses- 
sion was again interfered with, nor do 
we think that the doctrine of merger ap- 
plies to decrees for ejectment.” 

On the parity of reasoning, we hold in 
the instant case that when the predeces- 
sors of the plaintiffs obtained possession 
of more land than was decreed in their 
favour in 1905, that decree was satisfied 
and when they have now been dispos- 
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sessed from a part of that land in 1958, 
a new cause of action arose to the plain- 
tiffs on the basis of which they were 
entitled to file the suit that they did. 


4, The learned counsel for the 
respondents has relied on a number of 
judgments which are, however, not on 
Similar facts and are, therefore, not in 
point. The first case relied upon by the 
learned counsel is a Division Bench 
judgment of the Punjab Chief Court in 
Khub Ram v. Surat, 20 Pun Re 1917 = 
(ATR 1917 Lah 364). The facts in that 
case were that the plaintiffs had obtain- 
ed a decree as mortgagees against the 
defendants on June 29, 1903, for posses- 
sion of 41 Bighas 17 Biswas of land and 
had filed a dakhalnama on July 31, 1903, 
in the Court stating that they had been 
given possession of the land in terms of 
the decree. On July 1, 1911, they in- 
stituted another suit, out of which the 
appeal arose, alleging that some two 
months after they had been placed in 
possession of the land in suit, the defen- 
- dants had forcibly dispossessed them and 
refused to surrender the land in spite of 
demands. This allegation of possession 
and dispossession of the plaintiffs was 
not accepted by the Court and it was, 
therefore, held that the plaintiffs had no 
right to file a second suit for possession 
on the same cause of action on which 
the previous suit had been filed in 1903. 


The learned Judges repelled the 
argument that even if the plaintiffs had 
not obtained possession in pursuance of 
the decree passed in their favour in 
1903, they were entitled to file a second 
suit for possession as mortgagees as the 
mortgage still subsisted. We are not con- 
cerned with that point. In this judg- 
ment, it was held:— 

eseese When the law lays down 
a definite procedure for the delivery of 
possession, which is to be purely symbo- 
lical, that procedure must be strictly 
followed and no deviation from it can be 
permitted. Any omission to follow the 
procedure must, therefore, be regarded 
as material.” 


That dictum would have applied if 
the plaintiffs had sought the possession 
of the land in pursuance of that decree 
or had filed a suit on the basis of that 
decree, This dictum of the Division 
Bench was followed by Moti Sagar, J., 
in Nidhi Ram v. Parsa Ram, AIR 1923 
Lah 693, the second case relied upon by 
the learned counsel for the respondents. 
In that case, a decree was passed for 
possession of a certain number of mango 
trees growing on the defendant’s land 
in favour of Nandan plaintiff against 
Udho Ram defendant in 1910. The se- 
cond suit was filed on October 2, 1922, 
for the possession of the same trees. This 
suit was dismissed on the ground that 
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the second suit was not maintainable as 
the decree obtained in 1910 was never 
executed in accordance with O. 21, R. 35 
of the Code of Civil Procedure. The al- 
legation was that the decree-holder had 
obtained symobolical possession in Octo- 
ber, 1910, in execution of his decree but 
it was found that no symbolical posses- 
Sion in accordance with the procedure 
prescribed had been given to the plain- 
tiff. It is thus clear that the allegation 
of obtaining symbolical possession in 1910 
was not believed or was held not to be 
in accordance with law. The facts of 
this case are also distinguishable from 
the facts of the present case. 


5. The next case relied upon by 
the learned counsel for the respondents 
is a Division Bench judgment of the 
Lahore High Court in Harnam Singh v. 
Ganda Singh, AIR 1933 Lah 427, and the 
learned Judges constituting the Bench 
were the same who decided Khub Ram’s 
case, 1917 Pun Re 20 = (AIR 1917 Lah 
364) (supra). The facts are not clear 
from the reported judgment and we 
have, therefore, referred to the judgment 
of the learned Single Judge in that case, 
reported as Harnam Singh v. Milkhi 
Ram, AIR 1929 Lah 545. The facts are 
also not clear from that judgment, but 
what appears is that there was a decree 
for possession of land comprised in three 
khasra numbers. Execution proceedings 
were taken and symbolical possession of 
two Khasra numbers was delivered by 
the Girdawar Qanungo which was not 
strictly in accordance with the provisions 
of Order 21, Rule 35 of the Code of Civil 
Procedure. The second suit was filed for 
actual possession on the basis of symboli-~ 
cal possession already delivered. The 
learned Single Judge found that there 
was substantial compliance with O. 21, 
R. 35 as the proceedings for symbolical 
possession were in the knowledge of 
Suba Ram who was in possession of two 
Khasra numbers and thus had notice of 
the proceedings and, therefore, the suit 
against him for those two Khasra 
numbers was held to be within time. 


With regard to the third Khasra 
number, it was held that the person, in 
whose Possession the land was, had no 
notice of the proceedings for symbolical 
possession and, therefore, no symbolical 
possession was delivered and the second 
suit was barred by limitation. A Letters 
Patent Appeal was filed against that 
judgment of the learned Single Judge 
which was decided by the Division Bench 
and the operative part of the judgment 
reads as under:— 


“Our attention has been invi 
the authorities which lay fetta brag 
that symbolical possession given in a 
case in which the decree provided for 
the delivery of actual possession operat~ 
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ed as actual possession against the judg- 
ment-debtor, but not against third per- 
sons who were not parties to the decree. 
There is considerable divergence of judi- 
cial opinion on tkis point, but it is un- 
necessary to dilate upon it, because in 
the present case the decree did not pro- 
vide for actual possession, but only for 
symbolical possession. But, as pointed 
out above, symbolical possession was not 
delivered as required by law. It is, 
therefore, clear that the limitation did 
not run from ths date on which the 
decree was executed by the plaintiffs 
predecessor-in-interest. I- would accord- 
ingly hold that the suit was barred by 
limitation and dismiss the appeal.” 

The facts of that case have not even the 
remotest resemblance to the facts of the 
present case. 


6. Reference is then made to a 
Single Bench judgment of the Lahore 
High Court in Bhagat Ram v. Ali 
Bakhsh, AIR 1936 Lah 749. In that case 
Haveli Ram, the mortgagee, brought a 
suit for possession of half of the land 
which was the subject of the mortgage 
on April 9, 1919. In appeal, the decree 
was slightly modifed with regard to the 
area of the land. The decree passed was 
for joint possessicn and the possession 
was ordered to be delivered under the 
provisions of Order 21, Rule 35(2) of the 
Code of Civil Procedure. The document 
by which the possession was alleged to 
have been given was a report of the 
Patwari dated June 27, 1921, to the effect 
that the possession had been given of 
the -land through Ali Bakhsh chaprassi 
in the presence of Bahawal Bakhsh 
Lambardar and the decree-holder Haveli 
Ram. A formal receipt of possession by 
the decree-holder was also executed on 
June 28, 1921, wherein it was stated that 
the possession had been obtained in the 
presence of the Patwari and other wit- 
nesses by ploughirg the land. On June 
26, 1933, the plaintiffs, who were the 
descendants of Haveli Ram, brought a 
suit for possession of the same land on 
the allegations thet they had been dis- 
possessed within the last five or six 
years. 


In order to bring their suit within 
limitation, the paintiffs relied upon the 
dakhalnama, dated June 27, 1921, that is, 
the document containing the report of 
the Patwari referred to above. On these 
facts, it was held:— 


“There cannot be any manner of 
doubt that the firal decree, dated 29th 
January, 1920, was for joint possession 
and such a possession could only be 
delivered in the tarticular manner pre- 
scribed by the legislature in O. 21, R. 35 
(2), Civil P. C. It is not within the com- 
petence of anybody to attempt to give 
joint possession in any other manner, 
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and if the Patwari or any other person 
took it upon himself to deliver such 
joint possession in a manner contrary to 
the express language of the legislature, 
ase action would not have any legal 
effect.” 


No such question arises in the instanť 
case and, therefore, this judgment is also 
not relevant. 


is The two Full Bench judg- 
ments of the Allahabad High Court in 
Bhairon Rai v. Saran Rai, (1904) ILR 26 
All 588 and Hanuman Prasad v. Mathura 
Prasad, AIR 1928 All 472, do not deal 
with this point at all and are, therefore, 
not helpful. 


8. The last case relied upon by 
the learned counsel for the respondents 
is Mt. Rameshri v. Mt. Vaishno Ditti. 
AIR 1941 Pesh 25, which only holds that 
if possession is not taken in accordance 
with the procedure prescribed under 
Order 21, Rule 35(2) of the Code of Civil 
Procedure by affixing the warrant to the 
property and by beat of drum, th=re is 
no delivery in law and that without ex- 
ecuting a decree for possession, a decree- 
holder cannot become a shareholder with 
the judgment-debtors and cannot con- 
sequently ask for a share in the profits 
of the property. The facts are entirely 
different and no help can be derived 
from this judgment. 


9. The net result is that only 
two Allahabad judgments reported as 32 
Ind Cas 634 (2) = (AIR 1916 All 261) 
and 14 All LJ 709 = (ATR 1916 All 163) 
(supra), are helpful in deciding the point 
before us. We respectfully agree with 
the observations of the learned Judges 
to the effect that the obtaining of pos- 
session after the passing of the decree in 
accordance therewith amounts to satis-|- 
faction of the decree for possession and 
if the decree-holder is dispossessed there- 
after. he gets a fresh cause of action for 
filing a second suit on the basis of his 
dispossession provided a suit is filed 
within limitation from the date cf his 
dispossession. The earlier decree can be 
relied upon in support of the title of the 
plaintiff. 


10. The only other point argued 
by the learned counsel for the respon- 
dents is that the land of which posses- 
sion is sought by the plaintiff-appellants 
has not been stated with particulars in 
the plaint. On a reference to the plaint, 
we find that the particulars of the land 
corresponding to 224 Bighas 5 Biswas 
originally belonging to Dilsukh and Smt. 
Jiwani in respect of which the decree 
was passed in 1905 are given in para 6 
of the plaint, as recorded in the Jama- 
bandi for the year 1945-46. The killa 
numbers allotted to the defendants on 
account of their share of that joint hold- 
ing in repartition proceedings have been 
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stated in para 7 of the plaint while the 
land kept joint measuring 62 Kanals 8 
Marlas has been described by killa 
numbers in para 8 of the plaint. The 
land in possession of each of the defen- 
dants is mentioned in para 10 of the 
plaint. In the nature of things, the plain- 
tiff-appellants could not particularise 39 
Kanals 10 Marlas of land to which they 
laid their claim in the plaint. This area 
has now been found to be only 9 Kanals 
10 Marlas. The land kept joint has been 
separately described in para 8 of the 
plaint. There is, therefore, no difficulty 
in decreeing the suit of the plaintiff-ap- 
pellants for possession of the land desc- 
ribed in para 7 of the plaint to the ex- 
tent of 9 Kanals 10 Marlas and for joint 
possession of land measuring 62 Kanals 
8 Marlas described in para 8 of the 
plaint to the extent of one-half, as they 
haye been found to be entitled to one- 
half of the land left by Dilsukh and Smt. 
Jiwani. 

11. For the reasons given above, 
this appeal is accepted and the suit of 
the plaintiff-appellants is decreed as 
above with costs throughout. 

MEHAR SINGH, C. J.: 12. I 
agree. 

i Appeal allowed, 





AIR 1971 PUNJAB & HARYANA Ill 
(V 58 C 29) 


P. C. PANDIT AND 
S. S. SANDHAWALIA, JJ. 


Mahabir Parshad, Appellant v. State 
of Haryana and others, Respondents. 


Letters Patent Appeal No. 216 of 
1970, D/- 27-7-1970, against judgment of 
P. C. Jain, J, reported in (1970) 72 Pun 
LR 850. 


Panchayats — Punjab Gram Pan- 
chayat Act (4 of 1953), Ss. 11 and 10 — 
To be read together — Office of Sar- 
panch — Filling up of casual vacancy — 
Section 11 cannot be invoked whilst pro- 
cess of election is still continuing — 
‘Reason’ in S. 11 must be one connected 
with failure of primary election process 
— (Panchayats — Punjab Gram Pan- 
chayat Election Rules (1953), R. 40). 


Sections 10 and 11 of Punjab Gram 
Panchayat Act are correlated, comple- 
mentary and have to be read and con- 
strued together. It is only when filling 
casual vacancy in offices of Sarpanch and 
panches by procedure under Section 10 
read with R. 40 of Punjab Gram Pan- 
chayat Election Rules has been frustrat- 
ed that. as a last resort, appointment by 
prescribed authority under Section 11 is 
to be invoked. Words ‘if for any reason’ 
in Section 11 are related to words ‘are 
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not elected’ and read in this context it 
is implied that the reason must be one 
connected with failure of primary elec- 
tion process. The reason has to be one 
which is not created and does not have 
effect of defeating and nullifying pro- 
visions of Section 10 and Rule 40 which 
prescribe mandatory elective procedure 
for filling casual vacancies. (1970) 72 
Pun LR 850, Affirmed. 

` (Paras 9 and 10) 


Surrinder Sarup, for Appellant; H. S. 
Wasu and L. S. Wasu, for Respondents. 


S. S. SANDHAWALIA, J.: This ap- 
peal under Cl. 10 of the Letters Patent 
is directed against the order of the 
learned Single Judge quashing the ap- 
pointment of the appellant as Sarpanch 
under Section 11 of the Punjab Gram 
Panchayat Act, 1953. 


Ze The facts disclose a tortuous 
course of litigation between the aspirants 
to the office of the Sarpanch in village 
Elenabad. Krishan Kumar, respondent 
No. 3, was declared elected as Sarpanch 
of the Gram Panchayat of the above- 
said village in an election held on the 
8th of January, 1964. This election was 
challenged by way of an election peti- 
tion filed before the prescribed authority 
which was allowed and the election of 
respondent No. 3 was set aside by an 
order dated the 7th of September, 1967. 
Aggrieved by this, respondent No. 3 filed 
Civil Writ No. 2121 of 1967 against the 
above-said order but failed and his peti- 
tion was dismissed in limine on the 4th 
of October, 1967. Meanwhile the records 
of the Gram Panchayat were entrusted 
to one Tara Chand but in a meeting of 
the Gram Panchayat held on the 30th 
of December, 1967, one Des Raj was 
elected as the Sarpanch. This election 
again in turn was challenged by way of 
civil writ No. 293 of 1968 and the ap- 
pointment of Des Raj as Sarpanch was 
set aside by the order of Shamsher 
Bahadur, J. dated the 29th of March, 
1968. Thereafter the Deputy Commis- 
sioner, Hissar, exercising his powers 
under Section 10 of the Act read with 
Rule 40 of the Gram Panchayat Election 
Rules directed the Sub-Divisional Offi- 
cer, Sirsa, to frame a programme for 
holding election to fill the vacancy. In 
pursuance of these directions, the elec- 
tion of the Sarpanch was actually fixed 
for the 29th of June, 1968. However, 
before it could be held for reasons which 
are not fully apparent on the record, a 
telegram was received by the Sub-Divi- 
sional Officer from the Development 
Commissioner, Haryana, dated the 26th 
of June, 1968, directing as follows:— 


“Election sarpanch Elenabad fixed 
for 29th June, 1968, be stayed till further 


orders. 
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Consequent upon these directions the 
election continuec to be stayed. How- 
ever, after some time the Deputy Com- 
missioner, Hissar, purporting to exercise 
his powers under S. 11 of the Act passed 
the order dated the 19th of May, 1969, 
appointing the appellants the Sarpanch 
which order was impugned by way of 
writ petition by respondent No. 3 and 
stands quashed by the learned Single 
Judge. 


3. Before the learned Single 
Judge no return was filed on behalf of 
the official responcents, namely, the State 
of Haryana and the Deputy Commis- 
sioner, Hissar, nor was any appearance 
entered on their behalf. The writ peti- 
tion was contested only by the present 
appellant. 


4. The learned Singe Judge was 
of the view that Section 11 of the Act 
did not warrant the appointment of the 
appellant as Sarpench by the prescribed 
authority. He held that the words “if 
for any reason” employed in Section 11 
were not to be construed so widely as 
to include cases where owing to the act 
of the Government itself the casual 
vancancy could not be filled within the 
prescribed time. He further held that 
the reason mentioned in Section 11 must 
not be one which is created with a view 
to defeat and nullify the provisions of 
Section 10 and Rule 40 which prescribed 
the mandatory procedure for filling the 
causal vacancies. 


5 Mr. Surrinder Sarup in sup- 
port of the appeal has contended that the 
election to the office of the Sarpanch 
had been stayed by the orders of the 
Government and tnis stay had continued 
for an inordinately long period. In this 
interregnum, the work of the Panchayat 
had remained stalled owing to the 
absence of any incumbent of the office of 
the Sarpanch. It was argued that in such 
circumstances the prescribed authority 
had indeed no option but to resort to the 
provisions of Section 11 for appointing 
the appellant. It was forcefully contend- 
ed that the action of the prescribed 
authority was within the four corners of 
S. 11 and hence was unassailable. 


6. I regret my inability to agree. 
That the offices of the Sarpanch and the 
Panches of the Gram Panchayat are 
manifestly elective offices is patent by 
a reference to the general scheme and 
the relevant provisions of the Gram 
Panchayat Act 19&3. One may first turn 
to the provisions of Section 6 (1) of the 
Act which is in the following terms :— 


“6 (1) Every Sabha shall, in the pre- 
scribed manner, elect from amongst its 
members a Chairman of the Sabha and 
an executive committee consisting _ of 
such number of persons not being less 
than five or more than nine including 


Mahabir Parshad v. State of Haryana 


A I R. 


the Sarpanch of the Executive Com- 
mittee as the Government may deter- 
mine taking into account the population. 
of the Sabha area.” 


The above-quoted provisions make it 
self-evident that the legislature has pre- 
scribed in mandatory terms that every 
Sabha is to elect from its members the 
Sarpanch and the Panches and th2 pre- 
scribed authority is given no choice ex- 
cept to hold elections for the filling of 
these offices. There remains, therefore, 
no doubt that the office of the Sarpanch 
in its inception is an elective office. 


Te What is to follow, if such an 
office which in its very essence is elec- 
tive falls vacant due to any continzency. 
Provision therefor is made by Section 10 
of the Act which lays down procedure 
for the filling of such casual vacancies. 
The language of this provision deserves 
notice in extenso— 


“Whenever a vacancy occurs by the 
death, resignation or removal of a 
Panch, or a Sarpanch, a new Parch or 
Sarpanch, as the case may be, shall be 
elected in such manner aS may be pre- 


scribed, and the person so elected shall 


hold office for the unexpired portion of 
the term for which the person in whose 
place he was elected would have other- 
wise continued in office.” 


The portion underlined above in S:2c. 10 
high-lights the mandatory nature of the 
direction that casual vacancies are again 
to be filled by a prescribed elective pro- 
cess. The details of this process are pro- 
vided by Rule 40 of the Punjab Gram 
Panchayat Rules in the following terms: 

“Procedure for filling casual vacan- 
cies:— Where a vacancy occurs among 
the elected members of the Panchayat by 
death, resignation or removal of any 
member and a new member is to be 
elected in his place in accordance with 
the provisions of Section 10, such elec- 
tion shall be held within 60 days of the 
occurrence of the vacancy in accordance 
with these rules: 

Provided that limit of sixty days 
prescribed in this rule may be extended 
by the Deputy Commissioner, if in his 
opinion there are sufficient grounds for 
such extension.” 


8. Construing the above-said two 
provisions of Section 10 and Rule 40 to- 
gether, it is ~pparent that the legislature 
has laid down in no uncertain terms that 
all casual vacancies are also to be filled 
in by a process of election and the rule 
even lays down a mandatory period 
within which such an election is to be 
held subject of course to the power of 
the Deputy Commissioner to extend such 
period on sufficient grounds, 


9. It is in this background that 
the provisions of Section 11 (around 
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which the controversy primarily re- 
volves) which obviously follows Sec. 10 
have to be construed. It is convenient 
to set it down for facility of reference: 


l Section 11. 


“Appointments in cases of default— 
If for any reason a Sarpanch or a suffi- 
cient number of Panches are not elected, 
. or a casual vacancy is not filled within 
the time prescribed, the prescribed 
authority may appoint the necessary 
‘number of duly qualified persons as a 
Sarpanch or Panch, as the case may be, 
and any such person shall hold office 
for the unexpired portion of the term 
for which the person in whose place he 
was appointed would have otherwise con- 
tinued in office.” 


Learned counsel for the appellant had 
faintly sought to argue that Sections 10 
and 11 of the Act are independent and 
should be deemed to stand apart. I am 
wholly unable to accede to this conten- 
tion. Indeed the purpose, the context 
and the language of these two provisions 
tend clearly to show that these are co- 
related, complementary and have to be 
read and construed together. When so 
interpreted it is clear that both at the 
original stage and the subsequent occur- 
rence of a casual vacancy, the paramount 
mode of filling the office of the Sarpanch 
and the Panches is by an election. It is 
only in the solitary contingency when 
the process of election visualised under 
Section 10 read with Rule 40 has been 
complied with and exhausted and never- 
theless no person is elected to these offi- 
ces that a resort is possible to Sec. 11. 
To my mind the provisions of Sec. 1i 
cannot be invoked whilst the process of 
election is yet continuing. It is only 
when the filling of the casual vacancy 
by the procedure under Section 10 read 
with Rule 40 has been frustrated that 
as a last resort, the appointment by the 
prescribed authority under Section 11 is 
to be invoked. 


10. The words “if for any reason” 
used in Section 11 are, therefore, not to 
be torn out of their context to give a 
wide and unguided power to the presc- 
ribed authority for appointing its own 
nominees to the office of the Sarpanch or 
Panch instead of holding an election to 
fill the same. In my view the words “if 
for any reason” are clearly related to 
the words “are not elected” and read in 
this context it is implied that the reason 
must be one connected with the failure 
of the primary election process. To 
visualise one of numerous such possibi- 
lities, a situation may well arise when 
no qualified person is available or no- 
body comes forward to seek election to 
the office. The reason thus has to be one 
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which is not created or does not have 
the effect of defeating and nullifying the 
provisions of Section 10 and Rule 40 
which prescribe a mandatory elective 
procedure for filling the casual vacancies. 
In any case the authorities cannot by 
their own act first thwart the process of 
election by ordering a stay of the same 
and then to make this very stay order a 
ground for by-passing the mandatory 
provisions of holding an election. This 
in my view, would not obviously be a 
valid use of the power under Sec. il. 


11. The construction placed by 
the learned Single Judge on the relevant 
statutory provisions appears to me to be 
unassailable. I find no merit in this 
appeal which must fail and is dismissed 
with no order as to costs. 


PREM CHAND PANDIT, J.: 
agree. 


12. I 


Appeal dismissed. 
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H. R. SODHI, J. 
Laipat Rai Mago, Petitioner v. Gov- 
oot of Haryana and others, Respon- 
ents. 


oo Writ No. 103 of 1969, D/- 23-1- 


(A) Constitution of India, Arts. 154, 
166 and 298 — State owned and control- 
led corporation registered under Com- 
panies Act — Articles of Association 
authorising Governor to appoint, remove 
or dismiss its Managing director — Peti- 
tioner a civil servant on deputation ap- 
pointed as Managing Director by order 


of State Government authenticated in 
name of Governor —- Removal of peti- 
tioner — Order passed in the name of 


Governor and authenticated by concern- 
ed Secretary to State Government is 
vaild — Functions performed by Gov- 
ernor under Articles of association are 
executive functions of State in exercise 
whereof he is to be aided and guided by 
Council of Ministers -- (Companies Act 
(1956), Ss. 36 and 278). 


The petitioner who was serving in 
the erstwhile State of Punjab as Joint 
Director of Industries was sent on depu- 
tation to foreign service and was sub- 
sequently appointed as the Managing dir- 
ector of the Haryana State Small Scale 
Industries Corporation, a State owned and 
controlled corporation registered under 
the Companies Act. Under Art. 84 of 
the Articles of Association the power to 
appoint or dismiss or remove any Manag- 
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ing director of the Corporation was vest- 
ed in the Governor. In exercise of this 
power the Secrezary to Haryana Govern- 
ment, Industries Department who was 
nominated as the chairman of the Cor- 
poration issued an order in the name of 
the Governor in exercise of power vested 
in latter under Art. 84 of the Articles of 
Association remaving the petitioner from 
the office of the Managing Director and 
by another order also cancelled the 
Directorship of the petitioner under Arti- 
ele 68(1) (k) of the Articles. The peti- 
tioner challenged these orders under 
Arts. 226 and 227 of the Constitution on 
the ground that he could not be removed 
from the post af Managing Director by 
an executive orcer of the State Govern~ 
ment and that it was the Governor alone 
who could pass such order in his indi- 
vidual capacity under Art. 84 of the 
Articles. 


Held that the State Government was 
competent fo exercise powers under the 
Articles and remove the petitioner from 
his post of Maraging Director and also 
to cancel his nomination as a Director 


of the Corporation and therefore the 
validity of these orders could not be 
challenged. 


A corporation and a State being two 
distinct entities no matter that the Cor- 
poration is owned or controlled by the 
State the conduct of business in the Cor- 
poration will be regulated according to 
its Articles and the statute creating the 
same. An authority not envisaged in the 
Articles or the statute can exercise no 
powers in regard to affairs of the Cor- 
poration. But the mere fact that the 
Governor is virtually the only share- 
holder of the Corporation in which the 
funds of the State are invested does not 
mean that he has to act in his individual 
capacity and though his name appears in 
the Articles as such he does not‘ cease to 
be the repository of the executive power 
of the State. The functions performed 
by him in the matter of trade or busi- 
ness intended to be carried on by the 
State Government by creating a Corpora~ 
tion are in fact the executive functions 
of the State in the exercise whereof he 
has to be aided and advised by his coun- 
sel of Ministers and it cannot be said to 
be a function which is required under 
the constitution to be discharged in his 
individual discretion. The exercise of 
powers by the State Government in the 
name of the Governor for the conduct 
of the business of the Corporation is not 
in any way repugnant to or in conflict 
with the Articles or any provision of the 
Companies Act under which the Corpora- 
tion was formed. It depends on the 
nature of each corporation and its Arti- 
cles as to whetner a State Government 
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can in a particular case exercise an 
authority or not. A corporation could 
be created where the Governor does not 
figure, but when the control has been 
specifically given to him as in the pre- 
sent case, the obvious intention, in creat- 
ing the Corporation was that it was the 
State Government alone which was to 
exercise that control. AIR 1969 Cal 95, 
Rel. on. Case law ref, (Para 14) 


(B) Civil Services — Punjab Civil 
Service Rules Vol. I, Part I, R. 10.2 — 
Petitioner civil servant under State Gov- 
ernment sent on deputation to foreign 
service with corporation owned and con- 
trolled by State — State Government 
retains full and effective control over 
him and can recall him at any time to 
his parent department — Order cf State 
Government remeving him from post of 
Managing Director of Corporation and 
simultaneous cancellation of his nomina- 
tion as director though purporting to be 
made under a wrong provision viz. Arti- 
cles of Association of company are valid 
as they amount te recall of petitioner to 
his parent department by State Govern- 
ment. AIR 1870 Punj 322 (FB), Applied. 

(Para 15) 


(C) Civil Services — Punjab Civil 
Service Rules Vol. I, Part I, Rr. 4.21 and 
2.9 — Cadre in service — Meaning of — 
Two kinds of Temporary posts contem- 
plated by Note 3 to R. 4.21 indicated. 


According to note 3 to Rule 4.21 tem- 
porary posts may be divided into two 
categories, namely. those created to per- 
form the ordinary work for which per- 
manent post already exist in a cadre and 
isolated posts unconnected with tke ordi- 
nary work of the service. Cadre in a 
service can consist of both permanent 
and temporary posts. Cadre as defined 
by Rule 2.9 means only the strength of 
a service or a part of a service sanc- 
tioned as a separate unit and not that 
it must be comprised of permanent posts 
only. (Fara 17) 


Held that the temporary post of 
joint Director of Industries (Rural Indus- 
trialisation) Haryana State which the 
petitioner occupied was a cadre post 
within the meaning of R. 2.9. (Fara 17) 


(D) Civil Services — Punjab Civil 
Services Rules Vol. I, Part I, Chap. X, 
R. 10.5 — Civil Servant holding officiat- 
ing cadre post before his deputation to 
foreign service — He retains that cadre 
post even after his reversion back from 
foreign service till a competent authority 
reverts him to his substantive post. 


The petitioner who hold a substan- 
tive post as a secretary to Miniscer was 
promoted as an officiating Joint Director 
of Industries in a temporary cadre post 
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before he was sent on deputation to 
Punjab Export Corporation in 1963. He 
continued to hold that status and drew 
his increments in the post of joint Dir- 
ector throughout his tenure of foreign 
service even after reorganisation of Pun- 
jab in 1966. The petitioner while acting as 
the Managing Director of Haryana State 
Corporation was recalled by the Haryana 
State in August 1968. The question was 
whether he was entitled to be posted as 
joint director of Industries which post 
he initially held in 1963. 


Held that the petitioner was entitled 
on reversion from deputation on foreign 
service to be posted back to his original 
post of officiating joint director in the 
same scale of pay which he was drawing 
before he went on foreign service in view 
of the specific provisions of R. 10.5, 
Punjab Civil Service Rules. He could 
be reverted to his substantive post in 
secretariat service by the competent 
authority in accordance with law, but till 
then he was entitled to draw his pay as 
officiating director. AIR 1958 Cal 623 
Rel. on. (Para 18) 


(E) Punjab Reorganisation Act (1966) 
Section 82 (6), Proviso — Object of — 
Directive issued by Central Government, 
Ministry of Home affairs to State of 
Haryana — Petitioner officiating as joint 
Director for more than three years prior 
to reorganisation in spite of his deputa- 
tion to foreign service — His salary for 
the post is guaranteed after reorganiza- 
tion till reverted to substantive post. 


The object of the proviso is to secure 
a fair and equitable treatment to a Gov- 
ernment servant who should not be made 
to suffer because of the reorganisation 
of a State, and a newly created State 
should not be permitted to get rid of an 
employee allocated to that State or 
change the conditions of his service to 
his disadvantage. The directive, which is 
issued in exercise of the statutory powers 
vested in the Central Government, 
enjoins upon the newly created States 
that where an officer had officiated con- 
tinuously on a particular scale of pay or 
would have officiated on that scale for a 
period of three years immediately be- 
fore ist November, 1966 but for proceed- 
ing on deputation, the scale of pay on 
which he had so officiated should be pro- 
tected as if itt: was the scale of pay 
drawn in his substantive capacity. 
(Para 19) 


Held on facts of this case that the 
petitioner who held the post of officiat- 
ing Joint Director of Industries prior to 
his deputation would have continued as a 
joint Director for more than three years 
if he had not been sent on deputation 
and after reorganisation he was entitled 
to continue to draw the salary of that 
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post till he was reverted from that post 
in accordance with law. (Para 19) 


(F) Constitution of India, Arts. 16 & 
226 — Equality of opportunity in matter 
of employment — Ex-cadre post of 
Deputy. Principal Secretary created by 
Haryana State by abolishing two exist- 
ing posts for administrative convenience 
— All three eligible persons including 
petitioner in order of their merit con- 
sidered for selection by Public Service 
Commission and petitioner was not ap- 
pointed due to his shady records — Peti- 
tioner held could not challenge validity 
of appointment of another by invoking 
Art. 16 — Abolition of posts and crea- 
tion of new posts being in discretion of 
State Government, no objection could be 
taken thereto. 1970 Lab IC 727 (Puni), 
Distinguished. (Paras 21, 22) 


(G) Constitution of India, Art. 226 — 
Jurisdiction of High Court — Confiden- 
tial report against civil servant — Not 
justiciable and High Court cannot sit in 
appeal over its merits — Allegation of 
mala fides in respect of report depending 
on disputed questions of fact — High 
Court will not decide it in writ proceed- 
ings. (Para 23) 


(H) Constitution of India, Art. 311 — 
Reversion — Civil servant deputed to 
foreign service — Recall from such ser- 
vice is within discretion of Government 
and is not reversion — Art. 311 has no 
application when it is not by way of any 
punishment. (Para 24) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 Punj 322 (V 57)= 
1970 Ser LR 291 = 1970 Lab IC 
1016 (FB), Sohan Singh v. State 
of Punjab 15 


(1970) 1970 Lab IC 727 = 1969 Ser 
LR 613 (Puni). Mrs. Davinder 
Brar Nee Sandhu v. State of 
Punjab 22 


(1969) AIR 1969 SC 744 (V 56)= 
1969 Lab IC 1139, D. R. Guru- 
shanthappa v. Abdul Khuddus 
Anwar 14 
(1969) AIR 1969 Cal 95 (V 56) = 
1969 Lab IC 142, Ranjit Kumar 
Chatterjee v. Union of India 14 
(1965) AIR 1965 SC 40 (V 52) = 
(1964) 6 SCR 885, Tata Engineer- 
ing and Locomotive Co. Ltd. v. 
State of Bihar 14 


(1964) AIR 1964 SC 1486 (V 51)= 
(1964) 7 SCR 17, Andhra Pradesh 
State Road Transport Corpora- 
tion v. Income-tax Officer, 

B 1 B-Ward Hyderabad 44 

(1963) AIR 1963 SC 1811 (V 50)= 
(1963) 2 SCJ 605, State Trading 
Corporation of India Ltd. v. 
Commercial Tax Officer 14 
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(1963) AIR 1963 SC 1890 (V 50)= 
(1964) 3 SCR 686, Valjibhai v. 
State of Bombay 14 


(1963) AIR 1963 Cal 116 V 5Ọ0= ; 
67 Cal WN 361, Prafulla Kumar 
Sen v. Calcutta State Transport 
Corporation 4 


(1958) AIR 1958 Cal 623 (V 45)= 
62 Cal WN 223, Bidhu Bhusan 
Majumdar v. Chief Engineer, 
Govt. of West Bengal E8 


Kuldip Singh with R. S. Mongia, for 
Petitioner; C. D. Dewan, Addl. Advocate 
General, Haryana and D. D. Jain (for 
No. 9), for Respondents. 


ORDER:-—— This is a petition under 
Arts. 226 and 227 of the Constitution of 
India in which prayer has been made 
that a writ in the nature of certiorari or 
any other suitable writ or direction be 
issued quashing the orders Annexures 
‘G’ and ‘H’ passed by the Governor of 
Haryana, whereby the petitioner was re- 
moved from the office of the Managing 
Director of the Haryana State Small 
Industries and Export Corporation Ltd. 
(hereinafter called the Corporation), and 
also his nomination as Director of the 
Corporation cancelled. Further prayer is 
that the petitioner be declared entitled to 
the salary of a Joint Director, Industries 
Department, from which post he was 
sent on deputation and he must be deem- 
ed to be holding the post of a Joint 
Director during his term of foreign ser- 
vice and even after his recall from the 
Corporation till he is removed from that 
post in accordance with law. The peti- 
tioner also challenges the appointment of 
respondent 9 as Deputy Principal Secre- 
tary to the Chief Minister of Haryana. 
It is pleaded by him that even if the 
petitioner could be lawfully reverted 
from the Corporation to Secretariat post 
of Secretary to Minister, he should have 
been considered for appointment as 
Deputy Principal Secretary to which post 
the said respondent was appointed as an 
act of nepotism without considering the 
petitioner or any other person in the 
cadre of Secretariat Service and that such 
action on the part of the Government 
denying equality of opportunity to the 
petitioner in the matter of his promotion 
‘was violative of Art. 16 of the Constitu- 
tion of India. A confidential report for 
the year 1967-68 covering a period of 
about five months given to the petitioner 
by respondent 8 as Chairman of the Cor- 
poration is also sought to be quashed on 
the ground of the alleged mala fides of 
the said respondent. 


2. The petitioner joined Govern- 
ment service in the Secretariat some- 
where in the year 1940 before partition 
of the country and earned various pro- 
motions from time to time. In the year 
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1959, he was appointed as Secretary to 
a Minister in the erstwhile State of Pun- 
jab. It is not denied that the petitioner 
had throughout a good record of service 
except for one confidential report given 
by respondent 8 in the year 1967-68 as 
Chairman of the Corporation when the 
petitioner was working as its Managing 
Director. At one time, the name of the 
petitioner was recommended for nomina- 
tion to the Indian Administrative Service 
but the recommendation did not produce 
any result. By Punjab Government noti- 
fication, dated 6th March, 1963, a copy 
whereof is appended as Annexure ‘A’ 
with the writ petition, the Governor of 
the erstwhile Punjab appointed the peti- 
tioner as Joint Director of Industries 
(Rural Industrialisation) with effect from 
12th February, 1963. He was directed tc 
take over the new assignment immedia- 
tely and was to draw his salary in the 
senior scale of Indian Administrative 
Service plus a special pay of Rs. 100/- 
per month. Within a few months, the 
petitioner was sent on deputaticn as £ 
Managing Director of the Punjab Expori 
Corporation Limited, on which post he 
was entitled to a deputation allowance 
of 20 per cent of his pay as Joint Direc- 
tor of Industries (Rural Industrialisation) 
and was also to continue to retain the 
benefit of special pay of Rs. 100/- per 
month which he wes drawing as Joint 
Director. The other usual conditions ol 
foreign service on deputation were im- 
posed on the petitioner with a directior 
that he should not be given any addi- 
tional facilities by the Corporation with- 
out the prior approval of the Govern- 
ment. There then came the re~organisa- 
tion of the State of Punjab under the 
Punjab Reorganisation Act, 1966, and il 
was then proposed to set up in the State 
of Haryana as well a corporation under 
the name and style of Haryana State 
Small Industries and Export Corporatior 
Limited on the same pattern on whick 
Punjab Corporation was brought intc 
existence. ‘The Corporation was to be 
got registered under the Indian Com- 
panies Act, 1956, and the petitioner was 
appointed as its first Managing Director 
by the State Government with a direc- 
tion that he should take necessary steps 
in consultation with the Director of 
Industries to get the company incor- 
porated. The terms of appointment 
were, however, not settled at that time 
An extract from the Memorandum and 
Articles of Association (hereinafter called 
the Articles) for the said corporation as 
formed in Haryana has been filed as An- 
nexure ‘D’ with the writ petition. The 
authorised share capital of the Corpora- 
tion was Rs. 50 lakhs divided intc 
shares of Rs. 100/- each and all share: 
were held in the name of the Governor 
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The following officers were nominated 
by the State Government as the first 
Directors of the Corporation:— 


1. Shri P. N. Bhalla, LAS. 
Secretary to Govern- 
ment, Haryana, Indus- 
tries Department. 

2. Shri P. N. Sahni, I. A. S. 
Director of Industries, 
Haryana, and Additional 
Secretary to Govern= 
ment, Haryana. 

3. Shri L. C. Gupta, I. A.S. 
Additional Secretary to 
Government, Haryana, 
Finance Department. 

4. Shri O. P. Sikand, Off- 
cer-on-Special Duty, In~ 
dustries Department, 
Haryana. 

5. Shri L: R. Mago 


Chairman 


Managing 
Director. 


I am informed that one share each was 
allotted to the Directors whereas all the 
remaining shares stood in the name of 
the Governor of Haryana. According to 
the Memorandum and Articles of As- 
sociation of the Corporation, the Board 
of Directors is to be nominated by the 
Governor from time to time and shall 
consist of officers of the Haryana Gov- 
ernment or of the Union Government 
or any other non-official person or per- 
sons as may be nominated by the Gov- 
ernor. The Governor has been given the 
powers under the Articles to nominate 
one of the Directors as Chairman of the 
Board and determine the period of his 
office. The Governor has also the power 
to appoint any Director as the Manag- 
ing Director of the company on such 
terms and remuneration as he may think 
fit and can also from time to time remove 
or dismiss him from office, and appoint 
another person in his place. The rele- 
vant Art. 84 of the Memorandum is in 
the following terms:— 


“84. The Governor may from time 
to time appoint one of the Directors to 
the office of the Managing Director of 
the Company for such terms and at re- 
muneration (whether by way of salary 
or commission or participation in profits 
or otherwise or partly in one way and 
partly in other) as he may think fit, and 
may from time to time remove or dis- 
miss him from office and appoint another 
in his place. Any such Director appoint- 
ed to any such office shall, if he ceases 
to hold the office of Director from any 
cause, ipso facto and immediately cease 
to be a Managing Director.” 


3. After Shri P. N. Bhalla, Shri 
R. I. N. Ahuja, Secretary to Government, 
Haryana, Industries Department, res- 
pondent 8, was nominated as Chairman 
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of the Corporation. He issued an order 
on 16th August, 1968 (Annexure ‘G’), in 
the name of the Governor, in exercise 
of the powers vested in the latter under 
the above said Article, removing the 
petitioner from the office of the Manag- 
ing Director with immediate effect. It is 
conceded before me by Mr. C. D. Dewan, 
learned counsel for the respondents, and 
the same is also apparent from the ex- 
ecutive files, that the file of the case re- 
lating to the reversion of the petitioner 
from the Corporation was never by (sic) 
the Governor before the impugned order 
was passed and the order was really of 
the Chief Minister though authenticated 
in the name of the Governor under Arti- 
cle 154 of the Constitution of India. In 
the same order, it was stated that the 
petitioner would revert to his parent 
department meaning thereby Secretariat 
Establishment. A wish was expressed in 
this order by the Chief Minister respon- 
dent 2 that consequent upon the peti- 
tioner’s reversion, the interests of the 
existing incumbents in the Secretariat be 
not ignored. Simultaneously on the same 
day, another order Annexure ‘H’ was 
passed under Cl. (k), sub-article 1 of 
Art. 68 of the Articles of Association of 
the Corporation whereby the nomination 
of the petitioner as a Director of Cor- 
poration was cancelled with immediate 
effect. The petitioner then submitted re- 
presentations by which he protested 
against his recall from the Corporation 
and stated that all that was being done 
at the instance of respondent 8 who was 
actuated by mala fides. It was protested 
that the petitioner being the Managing 
Director of the Company could be re- 
moved only by the Board of Directors 
and not by the State Government. The 
petitioner objected to the authority of 
respondent 8, Secretary of Industries 
Department, to give an adverse confiden- 
tial report to the petitioner for a period 
of about five months from 26th October, 
1967 to 31st March, 1968, which was 
believed by the petitioner to be responsi- 
ble for his reversion. It may be men- 
tioned that the report was actually 
given on ist May, 1968, and conveyed to 
the petitioner on 5th September, 1968, 
after his reversion order had been pas- 
sed. The petitioner made representa- 
tions against the adverse remarks as 
conveyed to him asking for expunction 
of the same from his record of service 
but they were rejected on March 17, 
1969. He asked for reasons in support 
of the adverse remarks made by respon- 
dent 8 in order to expose the hollow- 
ness of the report. It is alleged that res- 
pondent 8 in giving the adverse confi- 
dential report was actuated by his feel- 
ings of animosity and malice against the 
petitioner. There were some incidents 
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and circumstances pointed out in the re- 
presentations which, according to the 
petitioner, indicated the malice of this 
respondent. It was averred that the peti- 
tioner had unblemished record of 28 
years of service in which he was 
throughout receiving excellent reports 
from his superior officers and nobody 
ever doubted his integrity or efficiency 
but it was this respondent alone who, 
for extraneous ressons, deliberately gave 
a false adverse report in order to wreak 
his vengeance against the petitioner for 
some wrong, believed by the respondent, 
to have been done by the petitioner 
when the latter was the Secretary to 
late Sardar Partap Singh Kairon, the 
then Chief Minister. The last represen- 
tation on this subject is Annexure ‘J’, 
Allegations of personal malice, mala 
fides and ulterior motives were made 
against respondent 8 and they will be 
stated in detail hereafter. 


4. In the wake of all this, an- 
other development took place against 
which also the petitioner has a grievance 
to make. By an order Annexure R-4/4, 
dated 17th July, 1968, of the Governor 
of Haryana, one post of Deputy Princi- 
pal Secretary to the Chief Minister 
in the Haryana Civil Secretariat Service 
in the grade of Rs. 1250-50-1500 on a 
temporary basis was created up to 28th 
February, 1969, with retrospective effect 
from 12th June, 1968, by holding in 
abeyance the post of Secretary to the 
Chief Minister in the grade of Rupees 
800-40-1000. Respondent 9 who was al- 
ready working as Secretary to the Chief 
Minister and was in the cadre of the 
service of the petitioner in the grade of 
Rs. 800-40-1000, though junior to him, 
was promoted ard appointed in the 
newly created post on 18th July, 1968, as 
Deputy Principal Secretary in an offi- 
ciating capacity on a purely temporary 
basis, though factually he had already 
been promoted on 12th June, 1968, and 
this is what seems to have necessitated 
the creation of the post on 17th July, 
1968, with retrospective effect. The pro- 
motion was to be provisional till the al- 
location of services of the erstwhile 
State of Punjab to the successor units 
had been finalised. This temporary post 
was afterwards converted into a perma- 
nent one by an order, Annexure R-4/6 
of the Governor passed on 18th Novem- 
ber, 1968. Respondent 9 who was hold- 
ing the post was confirmed with effect 
from 27th November, 1968, and made 
permanent. 


De The petitioner filed another re- 
presentation dated 24th August, 1968, 
before the Government against the ap- 
pointment of respondent 9 as Deputy 
Principal Secretary in a higher grade. 


A. 1. B. 


It was claimed by the petitioner that he 
was senior to this respondent and that 
he should have been considered for the 
post before any appointment was made 
when he was not being appointed as 
Joint Director on reversion from the 
Corporation to which he was entitled in 
the first instance. Before the appoint- 
ment of respondent 9 was made to the 
post of Deputy Principal Secretary, the 
case was referred to the Haryana Public 
Service Commission and it was mention-~ 
ed in the reference that the petitioner 
could not be considered because he was 
in service with the Corporation and 
enjoyment of higher scale of pay. A 
reference was again made to the Com- 
mission on 27th September, 1963, as 
stated by respondent 8 in his affidavit. 
The reason for not considering the peti- 
tioner, as given in this communication, 
was that there were some specific cases 
against the petitioner pending with the 
department of Vigilance and that the 
Deputy Principal Secretary to the Chief 
Minister must be of an unimpeachable 
integrity and calibre. It was mentioned 
that the Government would consider the 
claim of the petitioner for higher grade 
equivalent to that of the post of Deputy 
Principal Secretary only after the find- 
ings of the department of Vigilance had 
been received and final decision taken 
thereon. The petitioner was attached as 
Secretary to one of the Ministers soon 
after his reversion from the Corporation. 
It is in these circumstances that the pre- 
sent writ petition has been filed by the 
petitioner. 


6. Affidavits in reply to the 
various averments of the petitioner as 
made in the writ petition and the two 
replications have been filed by the Chief 
Secretary, Shri R. I. N. Ahuja, Secretary 
Industries, respondent 8 and the Chief 
Minister of Haryana, respondent. The 
sum and substance of the case of the res- 
pondents is that the initial appointment 
of the petitioner as Joint Director was 
a case of nepotism and favouritism by 
late S. Partap Singh Kairon and the high 
powered Establishment Board set up by 
the then State Government after the fall 
of the said Chief Minister to examine 
such cases expressed the view that the 
appointment of the petitioner in the 
senior scale of Indian Administrative 
Service was an act of favouritism inas- 
much as he had neither the qualificetions 
nor the experience required for the post 
of a Joint Director in the Industries 
Department or even for his post as 
Managing Director of the Punjab Ex- 
port Corporation where he was to get 
deputation allowance of 20 per cent in 
addition to his pay in the senior scale of 
L A. S. and a special pay of Rs. 100/- 
per mensem. It is denied that the peti- 


1971 


tioner was appointed on regular basis as 
Joint Director or that he was appointed 
even to the temporary post in substan- 
tive capacity. According to the plead- 
ings of the respondents, the petitioner 
all along since 1959, when he was ap- 
pointed as Secretary to a Minister and 
subsequently confirmed to that post, had 
always been shown in the Gradation List 
as one of the permanent Secretaries to 
the Ministers and that he had no right to 
continue to hold the post of Managing 
Director, nor could he legally lay any 
claim to the post of a Joint Director. The 
applicability of Art. 311 of the Constitu- 
tion of India or that of any rule of natu- 
ral justice is denied it being submitted 
that the petitioner could be retained as 
Managing Director of the Corporation or 
as Director only so long as his retention 
was considered desirable by the Gov- 
ernment. The mere fact that the peti- 
tioner had held the post of Joint Director 
Industries for about five months in the 
erstwhile State of Punjab before his ap- 
pointment as Managing Director of the 
Punjab Export Corporation could not 
give any legal right to him to hold that 
post after his reversion from the post 
of Managing Director of the Corporation 
in Haryana. 


The claim of the petitioner that his 
salary as Joint Director was protected 
under the Punjab Reorganisation Act, 
1966, is denied, the assertion being that 
the directive of the Central Government 
as contained in the Ministry of Home Af- 
fairs letter No. 22/48/67-SR(S) of Febru- 
ary, 1968, is not applicable to the case 
of the petitioner which could not be 
equated with that of Select List officers 
to whom the protection has been extend- 
ed. The further claim of the petitioner 
to be appointed as Deputy Principal 
Secretary to the Chief Minister on his 
reversion from the post of Managing 
Director of the Corporation is denied and 
the averment of the respondents is that 
the petitioner had only a right to be ab- 
sorbed in his parent department, namely, 
the Secretariat Establishment. where he 
held the permanent post of Secretary to 
Minister on substantive basis and that 
had been done. It has not been admit- 
ted that the post of Deputy Principal 
Secretary was created only for respon- 
dent 9 and it is asserted that according 
to the well-established practice followed 
by the State Government in the matter 
. of considering ‘cases for promotion. a 
panel of names of three senior-most per- 
sons in the service was sent to the Public 
Service Commission and it was on their 
recommendation that the appointment of 
respondent 9 to the post of Deputy Prin- 
cipal Secretary was made. The stand of 
the State Government is that the ques- 
tion of grant of higher grade of pay to 
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the petitioner has not been decided and 
was merely kept pending till the Vigil- 
ance Department gave its findings and 
a final decision on the report of this 
department was taken by the Govern- 
ment. 


7. Mala fides as alleged against 
Shri R. I. N. Ahuja respondent 8, cover 
a wide range and it is stated by the peti- 
tioner that the respondent even used 
abusive language to him in a meeting of 
the Corporation held on 5th December, 
1967. These allegations are denied by 
the respondent and other respondents 
could not have any personal knowledge 
in this regard. The Chief Secretary in 
his affidavit only admitted this much that 
the petitioner had met him at one or 
two occasions about 6th December 1967 
and stated that the ‘treatment he was 
receiving from Shri Ahuja was lacking 
in courtesy and consideration and was 
open to objection’. The petitioner aver- 
red in the writ petition that respondent 
8 spoke of the petitioner in a very 
derogatory manner and even went to the 
extent of calling the petitioner a dunce. 
It is not disputed that this meeting was 
attended by Mr. P. N. Sahni, the then 
Director of Industries, Shri O. P. Sikand 
and the petitioner. Shri Sahni has also 
filed an affidavit in this case at the in- 
stance of the respondents. The conduct 
of Mr. Ahuja has been criticised by the 
petitioner who alleges that the said res- 
pondent had been deliberately trying to 
malign him and spoil his reputation so 
much so that he went to the extent of 
disowning the minutes of the Corporation 
recorded by the petitioner and approved 
by the respondent. The petitioner in 
this connection refers to the meetings 
of the Board of Directors held on 5th 
December, 1967, 22nd December, 1967, 
4th May, 1968 and 28th August, 1968, 
copies of which proceedings have been 
filed with the writ petition as Annexure 
‘E. The petitioner had for some time, 
after the re-organisation been working as 
Managing Director of both the Puniab 
Corporation and the Haryana Corporation. 
The allegation is that in December, 1967, 
respondent 8 passed an order without 
the concurrence of the Governor during 
the President’s rule directing the peti- 
tioner to resign from the Haryana Cor- 
poration on the plea that by continuing 
as Managing Director with the Puniab 
Corporation he would be able to better 
look after the interests of Haryana and 
that it was at the intervention of the 
Chief Secretary that these orders were 
subsequently withdrawn. There is a note 
dated 8th August, 1968 in which respon- 
dent 8 as Chairman of the Corporation 
criticised certain conduct of the peti- 
tioner it being suggested that the latter 
had probably some ulterior motive in 
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bringing in a party to act as middle-man 
for a particular deal. It appears that 
the petitioner persisted in some proposal 
and the respondent suspected motives of 
the petitioner. 


8. There was an international in- 
dustrial fair held at Prague in August, 
1968, and respondent 8 organised partici- 
pation of the Corporation in the said fair. 
Several industrialists sent their goods to 
the fair and a question arose if any offi- 
cer and who should go to Prague to per- 
sonally supervise the interests of Haryana 
industries. The petitioner alleges that 
Shri Ahuja requesied the Government to 
send him but the Board of Directors, 
against his wishes, authorised Mr. 
Mathur, Foreign Sales Officer of the Cor- 
poration, to go to the fair. Shri Ahuja 
is said to have goz annoyed and in spite 
of the Board’s resolution did not allow 
Mr. Mathur to ga. A similar fair was 
to be held in Budapest and the Board 
of Directors of the Corporation decided 
on 4th May, 1968, to send the petitioner 
who was to visit not only Budapest 
but also Middle Eastern countries in 
order to canvass agencies and get 
orders booked. The allegation of the 
petitioner is that Shri Ahuja was annoy- 
ed over it. He, it is stated, confirmed 
the proceedings ard signed the same on 
2ist May. 1967, but when the application 
of Shri Mathur for being permitted to 
go to Prague came up before him on 
29th May, 1968, he wrote a note that the 
proceedings of the meeting in which it 
was resolved to send the petitioner and 
Shri Mathur abroad had not been cor- 
rectly recorded since it was the Chair- 
man who had in an earlier meeting been 
authorised to attend both the fairs. It 
may be mentioned that Budapest fair 
was held earlier in point of time and the 
petitioner attende the same. The as- 
sertion of the petitioner is that on his 
return from Budapest he put up a note 
for sending to Prague a representative 
of the Corporation which obviously 
meant Mr. Mathur. The respondent, 
however, observed in writing that he was 
not sure of the decision and that there 
had always been discord about the deci- 
sions arrived at the Board’s meetings and 
their recording by the Managing Direc- 
tor. 


9. Regarding the adverse confi- 
dential report for the period 1967-68 
made by respondent 8 as Chairman of 
the Corporation, which covered about 
five months from 26th October, 1967 to 
31st March, 1968, the case of the peti- 
tioner is that it was this report which 
brought about his reversion from the 
Corporation and stood in the way of his 
further promotion as Deputy Principal 
Secretary. It is pleaded that respondent 
8 had no authority under law to make 
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any confidential report about the work 
of the petitioner as Managing Director 
of the Corporation and that it was the 
Board alone which could do so. It is 
also pleaded that the adverse report was 
deliberately and mala fide given because 
of feelings of personal animosity that 
were being nurtured by this respondent. 
The alleged personal ill-will of the res- 
pondent is believed by the petitioner to 
be founded on the belief of the former 
that the petitioner as Secretary to the 
then Chief Minister late S. Partap Singh 
Kairon in the erstwhile State of Funjab 
had a hand in his supersession for post- 
ing as Commissioner in the year 1962- 
63 and other punishments given to him 
from time to time during that regime. 
In support of his plea of mala fide against 
respondent 8, the petitioner refers to cer- 
tain observations made by the respon- 
dent on his (petitioner’s) tour pro- 
gramme. They are filed as Annexure QQ. 
The petitioner is stated to have gcne to 
Delhi, along with Shri P. N. Sahni, a 
Member of the Board, and Director In- 
dustries, without the prior approval of 
the Chairman to meet Shri H. P. Nanda 
of Escorts Ltd. in order to settle a dis- 
pute with respect to execution of some 
orders placed with the Company of Mr. 
Nanda. Shri Ahuja was not happy over 
it. In his explanation to respondent 8, 
the petitioner submitted that neither 
under the Companies Act nor under the 
Articles, nor under any standing orders 
of the Board of Directors, he was re- 
quired to obtain prior approval of the 
Chairman before undertaking any 
journey. In fact, he found himself not 
bound by any obligation to get the tour 
programme approved by the Chairman 
for a journey which he considered to be 
in the interest of the work of the Cor- 
poration. In- the T. A. bill prepared for 
this journey, an excess amount of Rs. 7/- 
was claimed but the office raised no 
objection. Before the amount was actual- 
ly drawn the mistake had, however, been 
rectified. Shri Ahuja ‘still referred the 
matter of excess claim of T. A. to the 
Vigilance Department which refused to 
hold any inquiry saying that Vigilance 
inquiries are not made on flimsy grounds 
and that there was no case for inquiry. 


10. Respondent 8 in his affidavit 
states that it was the Director of Indus- 
tries, Shri P. N. Sahni, who was o? the 
view that in the larger intereszs of 
Haryana Government, the petitioner 
should for some time continue as 
Managing Director of the Punjab Export 
Corporation as well, but later on a note 
being put up by the Deputy Secretary 
Industries, he directed that to safeguard 
the financial interests of Haryana State 
the petitioner should continue as Menag- 
ing Director of the Punjab Export Cor- 


1971 


poration and resign his post in Haryana. 
The then Chairman of the Punjab Ex- 
port Corporation was, however, insisting 
that the petitioner be removed from that 
Corporation forthwith and in that view 
of the matter, after discussion with the 
Chief Secretary, it was decided some- 
where in December 1967, that the 
petitioner be asked to resign from the 
Punjab Corporation. The allegations 
attributing motives to respondent 8 are 
denied by him and it is asserted that the 
decision to ask the petitioner to resign 
from the Haryana Corporation though he 
was allocated to the said State was taken 
in the larger interests of the State in 
consultation with the Director of Indus- 
tries. 


~ The allegation that the respondent 
did not want the petitioner to work as 
Managing Director of the Haryana Cor- 
poration as the former was out to harm 
his interests is denied. The respondent 
pleaded that he was entitled to take a 
decision during the President’s rule and 
no consultation of the Governor was 
necessary. The other personal allega- 
tions against this respondent are also 
denied and it is asserted by the respon- 
dent that he never believed that the 
petitioner figured or was in any way 
responsible for his supersession for post- 
ing as Commissioner in 1962-63. The 
averment of the petitioner that the res- 
pondent had expressed his feelings of an- 
noyance to the Director or to Shri P. N. 
Sahni was denied. It was also denied 
that he ever spoke in a derogatory 
manner about the petitioner or called 
him a dunce in the Board meeting of the 
Corporation in December, 1967. It is 
admitted by the respondent that he stop- 
ped implementation of the proposal ad- 
vanced by the petitioner which benefited 
a middle-man and suggested the share of 
profit of the corporation in regard to a 
particular scheme to be shared with a 
middle-man. ‘The respondent, however, 
maintained that to the best of his recol- 
lection the petitioner was not faithful in 
recording minutes about some items of 
business as transacted in the meetings of 
the Board. 


As regards participation in the 
Prague Fair held in August, 1968, it is 
stated that the Board authorised the 
Chairman, respondent 8, to represent the 
Corporation but the Government, how- 
ever, for reasons of exigencies of service, 
mid-term elections and formation of new 
Government, did not consider it advis- 
able for the respondent who was Secre- 
tary of the Department to go abroad at 
that time. The respondent admits that 
it is true that he did not allow the ex- 
Foreign Sales Officer, Shri Mathur, to go 
abroad as a representative of the Cor- 
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poration, but it is said to have been done 
because some cases involving moral tur- 
pitude had come to the notice of the 
Chairman in his capacity as Secretary to 
the Government. After prima facie in- 
quiry, the allegations against this officer 
were found to have some substance. Two 
cases for offences under the Indian Penal 
Code were at the instance of respondent 
8 registered against Shri Mathur who 
was arrested by the police and later re- 
leased on bail. Shri Mathur had sub- 
mitted his departmental explanation Ex- 
hibit R. 3/3 in which he stated that 
he made some local purchases under the 
authority of the Managing Director and 
as a matter of fact, his defence was that 
he actually complied with the orders of 
the petitioner. The allegation of the 
petitioner that the Directors of the Cor- 
poration opposed going abroad of the 
Chairman is denied, it being asserted 
that in the presence of a unanimous re- 
solution of the Board approving Chair- 
man’s tour abroad no question of any 
opposition could arise and that even if 
Shri P. N. Sahni later expressed different 
views, it could not change complexion of 
the matter. The respondent admits that 
on the application of Shri Mathur he 
did record the observations as stated by 
the petitioner suggesting that the Board 
had not taken the decision about sending 
Shri Mathur abroad. 


11. The petitioner had placed on 
record and so have the respondents, 
several voluminous documents and copies 
of the office notes but the relevant facts 
as are necessary for the decision of the 
writ petition have been stated above. 


12. The following contentions 
have been raised by Mr. Kuldip Singh, 
learned counsel: for the petitioner:— 


(1) That the orders Annexures ‘Œ 
and ‘H’ have been passed not by the 
Governor acting in his individual capa- 
city in terms of the Memorandum and 
Articles of Association of the Corpora- 
tion, but by the State Government in 
exercise of its executive power. The 
submission is that the Corporation once 
having been brought into being and re- 
gistered as a company under the Indian 
Companies Act, 1956, its affairs are re- 
fulated and controlled by its Articles 
only and the provisions of the Indian 
Companies Act and that the power to 
remove or dismiss a Managing Director 
under Art. 84 vests only in the Governor 
and it is he alone who can, in his in- 
dividual judgment, exercise that power. 
The removal of the petitioner by respon- 
dent a Secretary to the State Govern- 
ment who. according to the rules of busi- 
ness, purports to act on behalf of the 
Government, is, therefore, illegal and 
without jurisdiction. ` 
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(2) That the removal of the peti- 
tioner was by ‘way of punishment be- 
cause of some allegations against him 
and the impugned action was, violative 
of Art. 311 of tke Constitution of India 
inasmuch as he vas given no opportuni- 
ty whatsoever to defend himself as con- 
templated in the said Constitutional 
guarantee. 


(3) That the vetitioner on` reversion 
from the Corporation was entitled to 
be posted back as Joint Director from 
which post he was sent on deputation on 
foreign service. The submission further 
is that in the absence of there being in 
existence any post of a Joint Director; 
the petitioner was entitled to a post 
carrying the samə grade and status. It 
is argued that by virtue of Sections 82 
and 83 of the Punjab Reorganisation 
Act, 1966 (Act No. 31 of 1966), the service 
of the petitioner, on his allocation to the 
State of Haryana, was subject to the 


same conditions as were applicable be- 
fore the reorganisation and that the 
various protections as given by the 


Central Government in exercise of its 
statutory powers under the said Act as 
per instructions contained in the direc- 
tive, Annexure P, are available to the 


petitioner. 

(4) That in view of Rules 3 and 10 
of Punjab Industries Service (State 
Service Class I) Rules, 1966. the peti- 


tioner must be deemed to have been con- 
firmed as a Joint Director. 


(5) That the appointment of respon- 
dent 9 as Deputy Principal Secretary 
must be quashed as the post was created 
only for this resyondent and the peti- 
tioner nor any one else in the service was 
considered for promotion to the newly 
created post which action of the State 
Government being purely one of 
nepotism, offends against Art. 16 of the 
Constitution of Irdia. It is urged that 
it makes no differ2nce in this connection 
whether the newly created post isa 
cadre post or an ex-cadre post. 


(6) That the confidential report for 
the period 26th October, 1967 to 31st 
March, 1968, whieh forms the basis of 
petitioner’s supersession in service must 
be struck down as it was made mala fide 
for extraneous considerations by respon- 
dent 9 who was antagonistic to the peti- 
tioner. 

(7) That the petitioner was reverted 
from the Corporation, nor posted as J oint 
Director to which post he was entitled 
nor considered for promotion to the post 
of a Deputy Principal Secretary only 
because of the mala fides of Shri R. I. N. 
Ahuja, who was then the Secretary, In- 
dustries Department, and was responsible 
for different orders prejudically affect- 
ing the career anc. chances of promotion 
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of the petitioner. It is submitted that 
the exercise of power having been mala 
fide, all decisions based thereon cannot 
be sustained. l 


13. I have given my careful 
thought to the various contentions raised 
by the parties and they are dealt with 
hereunder. 


14, The main grievance of the 
petitioner is that he could not be revert- 
ed from the post of Managing Director 
by an executive order of the State Gov- 
ernment and that it was the Governor 
alone who in his individual capacity 
could pass an order as envisaged in 
Art. 84 of the Articles of the Corpora- 
tion. No copy of the Memorandum and 
Articles of Association was filed by any 
of the parties but the same was placed 
on record, during the course of argu- 
ments, with the consent of their counsel 
and it is marked as Annexure ‘I’. The 
Corporation is a company  reg'stered 
under the Indian Companies Act, 1956, 
with liability of the members being limit- 
ed. The authorised capital of the Cor- 
poration is Rs. 50,00000 divided in 50,000 
shares of Rs. 100/- each. Out of the 
allotted shares all are held by the Gov- 
ernor of Haryana who is shown as prin- 
cipal subscriber and his address is given 
in the Articles as “Secretary to Govern- 
ment, Haryana, Industries Department, 
for and on behalf of the Governor of 
Haryana”. One share each has been sub- 
scribed by the other six members pf the 
Board all of whom are Government offi- 
cers. It is a common ground before me 
that none of these officers paid the price 
of the share from his own pocket and 
the amount was paid by the Govern- 
ment. This Corporation has been brought 
into being to enable the State Govern- 
ment to do business both in and autside 
India in the exercise of its executive 
power and it is really a State-owned 
undertaking formed to carry out a com- 
mercial enterprise and having saveral 
objects as stated in the Articles. Shares 
cannot be offered to the public unless 
so ordered by the Governor. Those 
shares had to be subscribed, as there 
must be some promoters who agree to 
form themselves into a Company and the 
device of making certain officers as sub- 
scribers seems to have been adopted by 
the Government in order to comply with 
the requirements of the Company law. 
The Board of Directors is to be nomi- 
nated by the Governor from time to 
time and even a non-official not holding 
any share is eligible to be nominated as 
a Director of the Corporation. For the 
management of the Corporation, the Gov- 
ernor is authorised to appoint a Manag- 
ing Director on such terms and rermune- 
ration as he may think fit and he can 
also remove or dismiss him from his 
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office and appoint another in his place. 
The whole control is by virtue of the 
Articles given to the Governor. Mr. 
Kuldip Singh, learned counsel for the 
petitioner, has strenuously urged that 
the use of the expression “Governor” in 
the Articles is not intended to equate 
him with the Government so as to say 
that it is a case where the executive ac- 
tion of the Government is sought to be 
taken or expressed in the name of the 
Governor within the meaning of Arti- 
ele 166 of the Constitution. The argu- 
ment indeed is that the State and a 
Corporation formed under a statute, 
though owned and controlled by the 
State, are two distinct legal entities and 
a corporation cannot be treated as a 
department or an agent of the State and 
that it will be governed only by its 
Articles of Association and the Act in- 
corporating the same. In support of his 
contention that a State-owned Corpora- 
tion and the State are two separate legal 
entities, the learned counsel has invited 
my attention to a number of authorities, 
such as, State Trading Corporation of 
India, Ltd. v. Commercial Tax Officer, 
ATR 1963 SC 1811, Andhra Pradesh State 
Road Transport Corporation v. Income- 
tax Officer, B 1 B-Ward. Hyderabad, 
ATR 1964 SC 1486, Tata Engineering and 
Locomotive Co. Ltd. v. State of Bihar, 
ATR 1965 SC 40, D. R. Gurushanthappa 
v. Abdul Khuddus Anwar, AIR 1969 SC 
744 and Prafulla Kumar Sen v. Calcutta 
State Trensport Corporation, AIR 1963 
Cal 116, all of which it is not necessary 
to discuss. The learned counsel how- 
ever lays stress on a Single Bench judg- 
ment of the Calcutta High Court report- 
ed as Ranjit Kumar Chatterjee v. Union 
of India, AIR 1969 Cal 95. A distinction 
is brought out by Basu, J. between the 
executive functions of the President of 
India under the Constitution and some 
other functions not attributable to any 
provisions in the Constitution but ex- 
ercised in his personal capacity, for ex- 
ample. as under Articles of Association 
of a Company. The question that re- 
quired decision in that case was whe- 
ther the post of a Chief Superintendent 
held by Ranjit Kumar in Hindustan 
Steel Limited which is exclusively a Gov- 
ernment company could be said to be a 
civil post under the Union of India 
within the meaning of Art. 311 of the 
Constitution so as to attract Cl. (2) there- 
of. Following Supreme Court judgments 
in Valjibhai v. State of Bombay, AIR 
1963 SC 1890 and Andhra Pradesh State 
Road Transport Corporation, AIR 1964 
SC 1486 (supra), it was observed by the 
learned Judge that it could not be held 
that when a statutory Corporation ex- 
ercises siatutory power it is identified 
with the Government or a Government 
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department no matter entirety of the 
capital is subscribed by the Government 
or the company is controlled and run 
almost as a Government department. 
The employee of the Corporation which 
has a separate legal entity was held not 
to be an employee of the Government 
so as to claim protection of Art. 311 of 
the Constitution. The ratio of this case 
except for supporting the view that the 
Corporation and the State are two sepa- 
rate legal entities goes against the peti- 
tioner so far as application of Art. 311 
of the Constitution is concerned. It is 
now a well accepted proposition which 
brooks no controversy that a Corporation 
and a State are beyond doubt two dis- 
tinct entities no matter that the Corpora- 
tion is owned or controlled by the State 
and that conduct of business in the Cor- 
poration will be regulated according to 
its Articles and the statute creating the 
same and that an authority not envisag- 
ed in the Articles or the statute can ex- 
ercise no powers in regard to affairs of 
the Corporation. The fallacy of the 
argument of the learned counsel, how- 
ever, lies in this that he seems to think 
that the Governor who is virtually the 
only shareholder of the Corporation in 
which the funds of the State are invest- 
ed has to act in his individual capacity 
and that since his name appears in the 
Articles as such he has ceased to be the 
repository of the executive power of the 
State. The functions performed by him 
in the matter of trade or business intend- 
ed to be carried on by the State Govern- 
ment by creating a Corporation are in 
fact the executive functions of the State 
in the exercise whereof he has to be 
aided and advised by his counsel of 
Ministers and it cannot be said to be a 
function which is required under the 
Constitution to be discharged in his dis- 
cretion. In the circumstances in which 
the instant corporation was created, the 
funds of the State invested and shares 
allotted to different officers in order to 
satisfy the conditions necessary to pro- 
mote a company with the overriding 
power given to the Governor to nomi- 
nate the Directors or a Managing Direc- 
tor and to remove them from time to 
time, no room for doubt is left that the 
Governor is to be deemed to be exercis- 
ing only the executive power of the 
State when he is transacting business as 
a shareholder of the company. In other 
words, it is the State that is exercising 
its executive functions through and in 
the name of the Governor. As a matter 
of fact, the petitioner himself was ap- 
pointed as a Managing Director by an 
order of the State Government authen- 
ticated in the name of the Governor and 
not that the latter in his own discretion 
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appointed him as such. The exercise of 
powers by the State Government in the 
name of the Governor for the conduct 
of the business of the Corporation is not 
in any way repugnant to or in conflict 
with the Articles or any provision of the 
Indian Companies Act under which the 
Corporation was formed. It depends on 
the nature of each Corporation and its 
Articles as to whether a State Govern- 
ment can in a particular case exercise 
an authority or not. A Corporation 
could be created where the Governor 
does not figure, but when the control has 
been specifically given to him as in the 
present case, the obvious intention, in 
my opinion, in creating the Corporation 
was that it was the State Government 
alone which was to exercise that con- 
trol. Any other interpretation, will lead 
to preposterous consequences. In a 
democractic set up where the Constitu- 
tion visualises a welfare State and the 
elected representatives of the people are 
to exercise executive power though 
authenticated in the name of the Gov- 
ernor, many schemes relating to trade 
or business may have to be pursued in 
the interests of the society, and it is the 
elected representatives alone who are in 
a position to decide whether to carry on 
any trade or business and through whom 
or to what extent to make, modify or 
alter any such schemes. An officer made 
a Director in the Corporation and at one 
time thought to be suitable for the job, 
might turn out to be a misfit. It could 
not possibly be intended that the State 
Government having once promoted a 
company with the name of the Governor 
appearing therein and in whose name 
alone all executive power under our Con- 
stitution is to be exercised, has to walk 
out and leave control of its entire funds 
and development of trade or business to 
the Governor acting in his individual 
judgement unguided and unaided by the 
Council of Ministers. I am, thus, of the 
considered view that the State Govern- 
ment was competent to exercise powers 
under the Articles and remove the peti- 
tioner from his post as Managing Direc- 
tor and also to cancel his nomination 
as a Director of the Corporation. In 
this view of the matter, validity of the 
impugned orders, Annexures ‘G’ and ‘P 
cannot be challenged. 


15. Apart from the question whe- 
ther the State Government could validly 
exercise powers exercisable by the Gov- 
ernor under the Memorandum and Arti- 
cles of Association of the Corporation, 
there is yet another approach to the 
matter. The petitioner was on deputa- 
tion to foreign service with the Corpora- 
tion. He could at any time be recalled 
by the State Government and the im- 
pugned orders Annexures ‘G’ and ‘H’ of 
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the co-called reversion from the post of 
a Managing Director and simultaneous. 
cancellation of his nomination as Director 
to all intents and purposes amounted 
only to a recall of the petitioner from 
foreign service back to his parent depart- 
ment. It has been held by a Full Bench 
of this Court in Sohan Singh v. State of 
Punjab, 1970 Ser LR 291 = (AIR 1970 
Punj 322) that a Government servant 
sent on deputation under Rule 10.2 of 
the Punjab Civil Service Rules, Vol. I, 
Part I, does not get an indefeasible right 
to insist that he could not be recalled 
and that the Government retains full 
and effective control over its employee. 
The mere fact that the officer on ceputa- 
tion was getting more emoluments and 
enjoying higher status could not ‘stand 
in the way of the Government exercis- 
ing its control over its employee and 
recalling him to the parent department 
even though the period of deputation had 
been specified and recall causes loss in 
emoluments to the officer. The case of 
the petitioner is fully covered by the 
Full Bench decision and he can have no 
legitimate grievance against his recall to 
the parent department. It makes no 
difference if the State Government in ex- 
ercising the power duly vested in it by 
law quotes a wrong provision inasmuch 
as it purports to act under the Articles 
though it could have exercised the same 
power without reference to them. What 
has to be seen is whether the State Gov- 
ernment had the jurisdiction to with- 
draw the petitioner from foreign service 
and this jurisdiction is unchallengeable. 


16. Recall of the petitioner 7s also 
challenged on the ground of mala fides 
of respondent 8 who is alleged to have 
misled the Chief Minister. The Chief 
Minister has filed an affidavit in reply 
stating on solemn affirmation that a note 
dated 3rd July, 1968, was put up to him 
by Shri R. I. N. Ahuja, who was then 
Secretary to Government, Industries 
Department. This note related to the 
desirabality of retaining the petitioner as 
Managing Director of the Corporation 
and the suggestion was that it wes not 
in the interest of the latter to continue 
the petitioner as its Managing Director. 
It is stated by the Chief Minister that he 
examined the note and all connected files 
carefully and it was only when he was 
satisfied that it was not in the interest 
of the Corporation to retain the petitioner 
any more as its Managing Director that 
he made an order on 10th August, 1968, 
directing that the petitioner be reverted 
to his parent department, that is, 
Haryana Civil Secretariat. The 
Minister has affirmed that he satisfied 
himself on the merits of the case and 
was not ied away by his Secretary. I 
have looked into the note on the execu- 
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tive file. It is true that Shri Ahuja 
pointed out in his note the circumstances 
in which the petitioner was appointed as 
Joint Director Industries and also men- 
tioned that his appointment had been 
criticised by the Establishment Board set 
up to examine the cases of favouritism 
of late S. Partap Singh Kairon. Refer- 
ence was made in the note to the fact 
that Shri Ahuja had formed an impres- 
sion that the petitioner was concerned 
in some shabby deals. Be that as it may, 
the order reverting the petitioner from 
the Corporation was passed by the Chief 
Minister and the petitioner at no stage 
alleged mala fides against him. Mala 
fides, if any, of respondent 8 could not 
influence the Chief Minister who passed 
the order as he thought fit and this Court 
cannot sit in appeal over the exercise 
of discretion by the State Government 
if it otherwise had jurisdiction to pass 
such an order, 


17. The next question that arises 
for consideration is as to whether the 
petitioner on his recall from foreign ser- 
vice was entitled to be posted as Joint 
Director Industries which post he initial- 
ly held in the year 1963 before being 
sent on deputation to foreign service. 
The history of service of the petitioner 
has already been stated above and a few 
. facts are necessary to be recapitulated in 
order to resolve this question. The peti- 
tioner was in the Secretariat Service as 
Secretary to a Minister and from there 
selected as Joint Director of Industries 
(Rural Industrialisation) on llth Febru- 
ary, 1963. He was given the salary in 
the senior scale of I. A. S. with a special 
pay of Rs. 100/- p. m. It is stated by 
him in the writ petition that his promo- 
tion and appointment as Joint Director 
was on regular basis in order to absorb 
him permanently in the Industries 
Department and that he was sent on 
deputation to the Punjab Export. Cor- 
poration on foreign service within six 
months of bis joining as Joint Director. 
According to his averments, he was hold- 
ing the substantive post of Joint Direc- 
tor before proceeding on foreign ser- 
vice. Respondent 8 who was at the re- 
levant time Secretary to Government, 
Industries Department, filed an affidavit 
in reply both on his behalf and on behalf 
of respondents 3 and 6. In reply to 
para 9, he admitted most of the facts 
and stated that “the post of Joint Direc- 
tor (Rural Industrialisation) was created 
on a permanent basis” and that the peti- 
tioner, at no stage prior to the re-organi- 
sation in the year 1966, was appointed 
to the said post substantively. The affi- 
davit was supposed to have been sworn 
as true on the basis of knowledge that 
the respondent derived from the neces- 
sary records. The petitioner was the 
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first incumbent of a newly sanctioned 
post of Joint Director (Rural Industriali- 
sation) in the senior scale of I. A. S. and 
he was appointed to that post on 12th 
February, 1963, as per Gazette notifica- 
tion Annexure ‘A’, Under the directions 
of the Central Government, projects for 
small industries in rural areas were 
taken in hand by the State Government 
and different posts were being created 
for that purpose. As a matter of fact, 
letter No. 33-2IBI-63/282, dated 7th Janu- 
ary, 1963, addressed by the Secretary, 
Industries Department, to the Director of 
Industries, Punjab, filed by the respon- 
dents as Annexure R. 3/9, shows that 
after the matter having been processed 
through the Finance Department, sanc- 
tion was actually granted on 7th Janu- 
ary, 1963. The document, which is in 
the nature of office noting, produced by 
the respondents as Annexure R-3/4, 
shows that it was a temporary post 
initially sanctioned upto 29th February, 
1964, and renewed every year till it was 
finally made permanent on 12th October, 
1966, as per order Annexure R-3/17 filed 
by the State Government, respondent. 
Since the post was temporary till 12th 
October, 1966, the appointment of the 
petitioner as Joint Director was bound 
to be considered in an officiating capa- 
city. Respondent 8 in his first affidavit 
stated that the post created was per- 
manent though in a supplementary affi- 
davit dated 13th October, 1969, he took 
a different stand. In the second affidavit 
it was stated by this respondent that on 
examination of the relevant record then 
brought to his notice, it transpired that 
his previous statement in reply to the 
writ petition wherein he had affirmed 
that the post was permanent was not 
correct. The explanation given for the 
contradictory statement was that some 
of the records were not available to him 
when he filed the first affidavit. Accord- 
ing to this later affidavit, the post of Joint 
Director was of a temporary character. 
A copy of the particulars of service of 
the petitioner as taken from the office of 
the Accountant General, Punjab, Simla, 
has been filed as Annexure R-3/16 and 
this too shows that the appointment of 
the petitioner was an officiating one. In 
my opinion, this was the only correct 
position and the petitioner must be deem- 
ed to be holding the post of an officiat~ 
ing Joint Director when he was sent on 
deputation to foreign service. The post 
being temporary, the petitioner could 
not hold the same on permanent basis, 
The file relating to creation of the post 
and appointment of the petitioner was 
not traceable and in the affidavit filed 
on behalf of the State of Haryana, it 
was said that the same was with the 
Punjab Government and had not been 
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received at the time of re-organisation 
in the year 1966. It was with great diffi- 
culty and under two orders passed by 
this Court that the Punjab Government 
produced the file through its Advocate- 
General. I have looked into it and there 
is nothing to indicate that the Adminis- 
trative Department wanted the post only 
for a short period or that the petitioner 
was not intended to be appointed sub- 
stantively against that post. The per- 
sonal file of the petitioner shows that 
late S. Partap Singh Kairon, the then 
Chief Minister of Punjab, was keen to 
give promotion to the petitioner and in 
the confidential remarks recorded on 17th 
March, 1962, it was stated by him that 
the petitioner had been recommended to 
the post of I. A. S. but could not be 
absorbed there for want of field ex- 
perience etc. but the Chief Minister felt 
like giving him an equivalent post which 
according to him, the petitioner deserv- 
ed. Whatever might be the opinion of 
the Establishment Board or of any of 
the respondents about the desirability of 
initial appointment of the petitioner as 
Joint Director, or the reasons that led 
to his appointment, the fact remains that 
he was appointed as such and we have 
to recognise his appointment. When he 
proceeded on deputation to the Punjab 
Export Corporation which was the com- 
pany registered under the Indian Com- 
panies Act, the Director of Industries 
made a recommendation, as can be seen 
from Annexure R-3/14, that the lien of 
the petitioner as Joint Director be re- 
tained. The terms and conditions of his 
deputation job as Managing Director of 
the Corporation included amongst other 
things that he was to be allowed to con- 
tinue to draw the salary of a Joint 
Director with 20 per cent of the deputa- 
tion pay of such office. As regards lien, 
the view taken by the Administrative 
Department was that the lien could be 
retained only on a substantive post but 
in view of the recommendation of the 
Director of Industries, the petitioner 
might be allowed to have formal claim 
for reappointment as Joint Director 
(Rural Industrialisation) on his return 
from deputation if by then the aforesaid 
post continued to exist. The appoint- 
ment of the petitioner as Managing 
Director of the Corporation required the 
‘approval of the Central Government 
under Section 269 of the Indian Com- 
panies Act, 1956, and while granting the 
same it was again specifically stated that 
the petitioner would be entitled to depu- 
tation allowance of 20 per cent of his 
pay as Joint Director (Rural Industriali- 
sation) and that benefit of special pay 
of Rs. 100/- per month which the peti- 
tioner was drawing as Joint Director 
would be allowed. In the background 
of these facts, there is no manner of 
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doubt that the petitioner went on d2puta- 
tion to foreign service from the oficiat- 
ing post of a Joint Director, and continu- 
ed to hold that status and draw his in- 
crements in the post of Joint Director 
throughout his tenure of foreign service. 
No separate statutory rules existed relat- 
ing to Class I Service in the Industries 
Department though Punjab Industrial 
Service was one of the State Services 
in existence as is to be seen from the 
list of State Services given in the 
Schedule to Rule 14.5 of the Funjab 
Civil Services Rules, Vol. I, Part I. It 
was only on 31st October, 1966, on the 
eve of reorganisation of the erstwhile 
State of Punjab when the State was 
under the Presidents rule that Punjab 
Industries Service (State Service) Class I 
Rules were promulgated by the Presi- 
dent of India under Art. 309 of the Con- 
stitution. They are published in Punjab 
Gazette of December 2, 1966. Three 
posts of Joint Director-cum-Additional 
Controller of Stores are shown to form 
part of the Service and this beyond any 
doubt, included the post of Joint Direc- 
tor (Rural Industrialisation), which was 
made permanent on 12th October, 1966. 
The cadre strength of Industries Depart- 
ment, as it stood on Ist March, 1953, in- 
cluded two posts of Joint Directors, one 
permanent and one temporary, as is ap- 
parent from the office memorandum 
dated 30th July, 1966. issued by the 
Secretary to Government Punjab, Indus- 
tries Department, in view of the ex post 
facto sanction granted by the President 
of India on the recommendation of the 
Cadre Committee. A  cyclostyled copy 
of this circular owas produced in the 
course of arguments and placed on the 
record as Annexure II. The subsequent 
post of Joint Director created on 12th 
February. 1963. to which post the peti- 
tioner was appointed has, therefore, to 
be treated as a part of the cadre by 
virtue of Note 3 to Rule 4.21 of the 
Punjab Civil Services Rules, Vol. I, 
Part I, Rule 4.21 and Note 3 mav be 
reproduced hereunder for facility of re- 
ference:— 


“4.21. When a temporary post is 
created which will probably be filled by 
a person who is already a Government 
servant. its pay shall be fixed by the 
competent authority with due regard to— 


(a) the character and responsibility 
of the work to be performed: and 


(b) the existing pay of Government 
servants of a status sufficient to warrant 
their selection for the post. 


Note i.— * s x 
* * zB zx 
$ t X 2 
x x w £ 
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Note 3.— (1) Temporary posts may 
be divided into two categories, viz. posts 
created to perform the ordinary work 
for which permanent posts already exist 
in a cadre, the only distinction being 
that the new posts are temporary and 
not permanent, and isolated posts creat- 
ed for the performance of special tasks 
unconnected with the ordinary work 
which a service is called upon to per- 
form. An example of the latter type 
of post would be a post on a Commis- 
sion of enquiry. A distinction by strict 
verbal definition is difficult, but in 
practice there should be little difficulty 
in applying the distinction in individual 
cases. The former class of posts should 
be considered to be a temporary addition 
to the cadre of a service whoever may 
be the individual appointed to the post; 
while the latter class of temporary posts 
should be considered as unclassified and 
isolated ex-cadre posts. 


(2) Temporary posts which by this 
criterion shoud be considered as tempor- 
ary additions to the cadre of a service 
should be created in the time-scale of 
the service, ordinarily without extra re- 
muneration. Incumbents of these posts 
will, therefore, draw their ordinary time- 
scale pays. If the posts involved decid- 
ed increases in work and responsibility 
in comparison with the duties of the 
parent cadre generally, it may be neces- 
sary to sanction a special pay in addi- 
tion. Such special pay may only be 
allowed with the approval of the com- 
petent authority. 


(3) For isolated ex-cadre posts, it 
may occasionally be desirable to fix con- 
solidated rates of pay. Where, however, 
the post is to be held by members of a 
service, it will ordinarily be preferable 
to create the post in time-scale of the 
holder’s service. The observations con- 
tained in paragraph 2 above will apply 
with equal force to the grant of special 
pay over and above the ordinary time- 
scale.” 


We find from Annexure IT that perma- 
nent and temporary posts of Joint Direc- 
tors were already in existence in the 
service since the year 1959. The main 
object of Industrial Service in the State 
was to develop industry whether in 
urban or rural areas. In the year 1962 
and thereafter, Central Government, in- 
sisted for greater attention by the State 
Governments to develop industry in rural 
areas and for that sake it became neces- 
sary for the State Government to create 
a new post of a Joint Director in the 
year 1963, of which the State Govern- 
ment was the best judge. The post so 
created was a temporary one within the 
meaning of Rule 2.58 of the Punjab Civil 
Services Rules, Vol. I, Part I, and it was 
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initially sanctioned for one year, though 
renewed from time to time and held by 
the petitioner in an officiating capacity. 
It could not possibly be said to be an 
isolated post created for the purpose of 
some special task and unconnected with 
the ordinary work which a service was 
called upon to perform. According to 
the above quoted note 3 to Rule 4.21, 
temporary posts may be divided into two 
categories, namely, those created to per- 
form the ordinary work for which per- 
manent post already exists in a cadre and 
isolated posts unconnected with the ordi- 
nary work of the service. In my opinion, 
the post of a Joint Director was one 
created only to perform the ordinary 
work of the service and though tempor- 
ary it was an addition to the cadre of 
the service forming part thereof, no 
matter which individual was appointed 
to the post. Cadre in a service can con- 
sist of both permanent and temporary 
posts. Cadre as defined by Rule 2.9 of 
the Punjab Civil Services Rules, Vol I, 
Part I, means only the strength of a 
service or a part of a service sanctioned 
as a separate unit and not that it must 
be comprised of permanent posts only. 
The contention of the learned counsel 
for the State that the temporary post 
of a Joint Director was an ex-cadre post 
has, therefore, no substance. 


18. Chapter X of the Punjab 
Civil Services Rules, Vol. I, Part I, deals 
with Foreign Service and Rule 10.5 pro- 
vides that a Government servant trans- 
ferred to foreign service remains in the 
cadre or cadres in which he was includ- 
ed whether in a substantive or officiating 
capacity immediately before his transfer. 
No doubt the substantive appointment of 
the petitioner before he was promoted 
as Joint Director was in the Secretariat 
Service but immediately before his 
transfer to foreign service he was hold- 
ing in an officiating capacity a post 
which fell in the cadre of the Industries 
Service Class I. During his absence on 
foreign service he must, therefore, be 
held to have continued to remain in the 
cadre of Industries Service. As long as 
the petitioner remained on foreign ser- 
vice, in addition to the special pay and 
20 per cent deputation allowance he 
earned increments in the scale of pay of 
a Joint Director. It was the Industries 
Department alone which for the 
period of absence of the petitioner on 
foreign service could be treated as the 
parent department from which the peti- 
tioner came on deputation unless he was 
by a special order of the competent 
authority reverted from the officiating 
post of a Joint Director to that of his 
substantive post of Secretary to a 
Minister. On his reversion from foreign 
service, the petitioner was, thus, entitled 
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to go back to the post of an officiating 
Joint Director in the Industries Depart- 
ment in’the same scale of pay which he 
was drawing before he went on foreign 
service. He would, of course, still be an 
officiating Joint Director and could be 
reverted to a substantive post in the 
Secretariat Service by the competent 
authority in accordance with law. Mr. 
Kuldip Singh has, in this connection, 
invited my attention to Bidhu Bhusan 
Majumdar v. Chief Engineer Govt. of 
West Bengal, AIR 1958 Cal 623. Bidhu 
Bhusan, an Overseer, was a. confirmed 
official He was promoted and ap- 
pointed temporarily as a Sub Divisional 
Officer and from tnat post he was trans- 
ferred to another department. There 
were alleged to be various complaints 
against him and he was reverted to his 
substantive post of an Overseer though 
on deputation he was holding the post of 
a Sub Divisional Officer. He challenged 
the order of his reversion in the High 
Court. Sinha, J. was of the view that 
Bidhu Bhusan was an officiating Sub 
Divisional Officer when sent on deputa- 
tion and would, therefore, continue to 
hold the same post on reversion from 
deputation until and unless he had been 
reverted by the proper authority to his 
substantive post as an Overseer. I am in 
respectful agreement with the view taken 
by the learned Judge of the Calcutta 
High Court and in the case before us 
there is also the statutory provision con- 
tained in Rule 10. of the Punjab Civil 
Services Rules. Volume I, Part I, which 
too irresistibly leads to the conclusion 
that the petitioner was entitled on rever- 
sion from deputation on foreign. service 
to be posted back to his original post 
which he left. The learned Additional 
Advocate-General has not been able to 
point out any order of the State Govern- 
ment reverting him from the post of an 
officiating Joint Tirector. The State 
Government seems to have been under 
the impression that since the petitioner 
held permanent substantive post of a 
Secretary to Minister, it was that post 
to which he was to be reverted and that 
it was of no significance that the peti- 
tioner had for about five months held 
the post of a Joint Director before being 
sent on deputation. It failed to appre- 
ciate that a promotion had been given 
to the petitioner inasmuch as he was 
appointed as an officiating Joint Director 
and that status and salary of that 
post he was allowed to retain so 
long as he remainec on deputation. The 
argument raised before me is that the 
petitioner had not acquired any right to 
hold a post to which he was appointed 
in an officiating capacity. The conten- 
tion may be well-founded but it is only 
for the competent authority to decide 
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whether to revert him from that post| 
or not. 


19. Officiating pay of the peti- 
tioner as Joint Director is also protected 
by the directive issued by the Central 
Government, Ministry of Home Affairs, 
to the Chief Secretary to Goverrment, 
Haryana, a copy whereof has beer. filed 
as Annexure ‘P’ with the writ petition. 
Proviso to Section 82(6) of the Punjab 
Reorganisation Act, 1966, guarantees con- 
tinuity of service to every Government 
servant by laying down that conditions 
of service applicable immediately before 
the appointed day to the case of any 
person shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government. The 
object of this solitary provision is to 
secure a fair and equitable treatment to 
a Government servant who should not 
be made to suffer because of the 
reorganisation of a State, and a newly 
created State should not be permitted 
to get rid of an employee allocated to 
that State or change the conditions of 
his service to his disadvantage. The 
said directive, which is issued in ex- 
ercise of the statutory powers vested in 
the Central Government, enjoins upon 
the newly created States that where an 
officer had officiated continuously on a 
particular scale of pay or would have 
officiated on that scale for a period of 
three years immediately before ist 
November, 1966 but for proceeding on 
deputation, the scale of pay on which he 
had so officiated should be protected as 
if it was the scale of pay drawn in his 
substantive capacity. The petitioner was 
appointed officiating to a temporary post 
from where he was sent on deputation 
but it was a promotion given to him 
which the Government at that time 
thought he was entitled to. The post 
continued in the cadre and there is no 
material brought on the record which 
could show that he would not have con- 
tinued in that post if he had not pro- 
ceeded on deputation. He was appoint- 
ed to the post on 12th February, 1963, 
and the reorganisation took place on Ist 
November, 1966. It was a perioc of 
more than three years and the case of 
the petitioner is fully covered by the 
directive. As long as he remained on 
deputation it was the salary of the Joint 
Director that he was getting and was 
always considered to kold that status. 
In these circumstances, it must be heid 
that the petitioner would have continued 
as a Joint Director for more than tkree 
years if he had not been sent on deputa- 
tion and after reorganisation he is entitl- 
ed to continue to draw the salary of that 
post till he is reverted from that post in 
accordance with law. It is, of course, 
open to the Government at any time to 
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consider the question of reversion of the 
petitioner from the post of an officiating 
Joint Director. p 


20. The main ground of attack 
directed against the appointment of res- 
pondent 9 as Deputy Principal Secretary 
to the Chief Minister is that the peti- 
tioner was not considered though he was 
senior to him and in the same cadre. 
The omission of the Government, ac- 
cording to the petitioner, denied to him 
his fundamental right of equality of op- 
portunity in the matter of appointments 
and promotions of Government servants 
as guaranteed by Art. 16 of ihe Con- 
stitution. The submission is that the post 
was in fact created for respondent 9 and 
the petitioner had been superseded by 
the State Government because of the 
manoeuvres and mala fide action of res- 
pondent 8 who, it is alleged, influenced 
the decision of the. Chief Minister by 
giving a false and baseless adverse con- 
fidential report as Chairman of the Cor- 
poration. No mala fides have been al- 
leged against the Chief Minister who was 
the appointing authority. The stand 
taken up by the State Government is 
that the post of a Deputy Principal 
Secretary was a newly created and an 
ex-cadre post the appointment to which 
lay in the discretion of the Government 
and the petitioner had no right thereto 
though in the instant case he was con- 
sidered before respondent 9 was actual- 
ly appointed to that post. 


It is stated in the affidavit of the 
Chief Secretary, respondent, that the 
Commission approved the name of res- 
pondent 9 and rejected that of the peti- 
tioner after taking into account not only 
the adverse confidential report given by 
respondent 8 for a short period from 26th 
October, 1967 to 31st March, 1968, but 
also the other confidential reports and 
the personal file of the petitioner. The 
undisputed facts as they appear from the 
pleadings of the parties and the execu- 
tive files are that the Chief Minister was 
of the view that it was unnecessary to 
have the posts of a Superintendent and a 
Secretary in his Secretariat and that in 
lieu of both of them he should have one 
Deputy Principal Secretary only. He.ac- 
cordingly abolished the posts of the 
Superintendent and the Secretary and 
appointed respondent 9 on 12th June, 
1968, as his Deputy Principal Secretary. 
This respondent was given the additional 
work of office supervision as well which 
earlier to that used to be done by the 
Superintendent. The Finance Depart- 
ment later gave its approval to the crea- 
tion of a new post and it kept the post 
of the Secretary in abeyance while 
abolished the post of a Superintendent 
of the Chief Minister’s Secretariat. Res- 
pondent 9 was appointed on a temporary 
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basis to this post. By an order of the 
Governor passed on 17th July, 1968, An- 
nexure R-4/4, the post of a Deputy Prin- 
cipal Secretary to the Chief Minister in 
the grade of Rs. 1250-50-1500 was created 
on a temporary basis from 12th June, 
1968, upto 28th February, 1969, by hold- 
ing in abeyance the post of Secretary to 
the Chief Minister in the grade of Rupees 
800-40-1000. 


A reference was made.in this noti- 
fication to the fact that the post of a 
Superintendent in the Chief Minister’s 
Secretariat had already been abolished. 
On the next day, another notification, 
Annexure R-4/5, was issued by the Gov- 
ernor whereby respondent 9 was ap- 
pointed ‘to the newly created post on a 
purely temporary basis. It was specifical- 
ly stated in this notification that the pro- 
motion was to be provisional till the al- 
location of the various services of the 
erstwhile State of Punjab had been 
finalised. The Chief Minister then desir- 


ed that the post be made permanent and 


suggested that respondent 9 who was al- 
ready holding the post on.a temporary 
basis be confirmed in that post when- 
ever it was made permanent. AS a 
matter of fact the respondent had been 
making representations to the Governor 
asking for higher grade of pay because 
of his outstanding performance in various 
assignments including that of officer on 
Special Duty to the Governor, 
Haryana, after dissolution of the Minis- 
try for some time. The matter was 
again referred to the Finance Depart- 
ment which accorded the necessary sanc- 
tion to the conversion of the temporary 
post of Deputy Principal Secretary into 
a permanent one by permanently abolish- 
ing the post of a Superintendent and 
keeping in abeyance the post of Secre- 
tary to the Chief Minister. The Chief 
Minister seemed to carry the impression 
that he could appoint respondent 9 with- 
out referring the matter to the Public 
Service Commission but when the office 
pointed out to him that such an appoint- 
ment could not be made without the ap- 
proval of the Public Service Commission 
he agreed to the suggestion with the 
result that in accordance with the nor- 
mal practice followed by the State Gov- 
ernment in the matter of promotions in 
different departments names of first 
three persons from amongst Secretaries 
to Ministers in the order of their senio- 
rity, along with their personal files, were 
sent to the Public Service Commission 
for consideration. When the first re- 
ference was made on 2nd August, 1968, 
the petitioner was working as Managing 
Director of the -Corporation with a 
higher grade of pay. It was suggested 
to the Commission that he was likely to 
continue to officiate in the higher grade 
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and in that view of the matter he was 
not being considered for the post of the 
Deputy Principal Secretary. The adverse 
confidential report as made’ by respon- 
dent 8 was in existence at this time but 
the Administrative Department while 
making a reference to the Commission 
does not seem tc have been aware of 
the same. 


After this reference, the petitioner 
had been recallec from the deputation 
post in the Corporation on 16th August, 
1968, and whatever complaints respon- 
dent 8 had about the efficiency or inte- 
` prity of the petitioner came to the surface 
in the meantime. The Commission asked 
for -further information and the Deputy 
Secretary, Secretariat Establishment on 
20th September, 1968, sent to the Com- 
mission the charazter rolls of the peti- 
tioner and of respondent 9 along with a 
copy of the unfavourable confidential 
report given to the petitioner by respon- 
dent 8 for the year 1967-68. The Com- 
mission was informed that certain cases 
against the petitioner were under inves- 
tigation with the Vigilance Department 
and that till a report was received from 
that department and final decision taken 
by the State Government, the question 
of grant of higher grade to the petitioner 
had to be kept pending. There was cor- 
respondence between the Commission and 
the Government and the view of the 
latter was that the petitioner was not fit 
to be appointed i> the responsible post 
of a Deputy Principal Secretary which 
required an officer of unimpeachable 
integrity and calibre. 


The Commission ultimately approved 
the appointment o2 respondent 9 and the 
Governor issued an order, Annexure 
R. 4/5, on 18th July, 1968, appointing him 
who undoubtedly was next in seniority 
to the petitioner. Whatever might have 
been the motive with respondent 8 in 
giving a confident:al report adverse to 
the petitioner, the Government was justi- 
fied in informing the Commission about 
the actual state of affairs and the in- 
volvement of the petitioner in some cases. 
well-founded or otherwise, pending 
against him with the Vigilance Depart- 
ment. The Government was equally 
justified in expressing its views that it 
was not possible to give a higher grade 
of pay to the petitioner at that time 
when the complaints against him had 
not been finally disposed of. In these 
circumstances, it cannot possibly be said 
that the petitioner was not considered. 
He was considered though the considera- 
tion went against him because of the 
situation as it existed at the time when 
the appointment to the post of Deputy 
Principal Secretary was to be made. 


21. The cortention of the learned 
counsel for the petitioner that the post 
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was created for respondent 9 is without 
substance. The Chief Minister created 
this post by abolishing the post of 
Superintendent and keeping the past of 
a Secretary in abeyance. The abclition 
of posts was in the discretion of the: 
State Government and no objection could 
be taken thereto nor to the creation of | 
the post of Deputy Principal Secretary | 
in lieu of these two posts which stood: 
abolished. These were all administrative: 
matters of which the State Goverrment: 
was the best judge, and the petitioner, 
could not make a grievance about it; 
under the law. The incumbent of the, 
post of the Deputy Principal Secretary 
was required to do the dual work of both 
the Superintendent and the Secretary 
and all this was done by the Chief 
Minister for administrative convenience. 
It may be that the Chief Minister was 
anxious to have respondent 9 as his 
Deputy Principal Secretary but when the 
office drew his attention that no appoint- 
ment could be made without the ap- 
proval of the Public Service Commis- 
sion, he readily agreed. The Commission 
had three names before it. including that 
of the petitioner, and final choice of the 
Commission fell on respondent 9. 


22. Mr. Kuldip Singh has invited 
my attention to a judgment of Tuli, J. in 
Mrs. Davinder Brar Nee Sandhu v. 
State of Punjab, 19692 Ser LR 613 = 
(1970 Lab IC 727 (Punj)). The facts of 
that case were quite different. It was 
a case where the post had been created 
not in the interest of administrative work 
but only to accommodate some person 
supposed to possess outstanding merit. 
No eligible person was considered and 
the finding of the learned Judge was that 
the appointment of the petitioner there 
was based on favouritism and smacked 
of arbitrariness. None of these facts are 
found to exist in the present case. 
Here, the first three eligible persons in 
their order of seniority were considered 
and the petitioner was not appointed be- 


‘cause of his shady records. It was a 
selection and ex-cadre post, as stated 
by the Chief Secretary in his affidavit, 


and the petitioner could not claim that 
he must be appointed thereto whatever 
might be the opinion of the Government 
about his integrity or efficiency. In my 
opinion, Article 16 of the Constitution 
cannot be invoked by the petitioner in 
the circumstances of the present case. 
I accordingly hold that the appointment 
of respondent 9 was quite in order and 
must be upheld as having been validly 
made. 


23% The last grievance of the peti- 
tioner is about the confidential report 
and the mala fides of respondent 8. I am 
afraid the matter of a confidential report 
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is not justiciable. There is no doubt that 
relations between the petitioner and res- 
pondent 8 were quite unhappy. As be- 
tween them a tug of war seems to have 
been going on for some time as to who 
should go abroad to attend international 
fairs. The explanation of the petitioner 
was once called for having left the 
station without previous permission and 
he instead of trying to inform the Chair- 
man about the urgency of the situation 
which compelled him to abruptly leave 
challenged the authority of the Chair- 
man to ask for any such explanation. 
Respondent 8, as it appears from the 
record, was rather rash in making ac- 
cusations with regard to the recording of 
the minutes of the meetings by the peti- 
tioner. Amongst the Board of Directors 
of the Corporation, there were some who 
were not supporting the Chairman and 


the petitioner also at times took a stand. 


which was not correct. I am inclined to 
believe that the petitioner must have been 
addressed as a “dunce” by respondent 8 
in one of the meetings as alleged in the 
writ petition. The petitioner states that 
the meeting was attended by Shri P. N. 
Sahni, Director of Industries, and Shri 


O. P. Sikand. Shri Sahni has filed 
an affidavit dated 8th April, 1969, 
wherein he deposes that respondent 


8 never expressed to him the feel- 
ings that the petitioner was responsible 
for his supersession or punishment in the 
time of late S. Partap Singh Kairon. 
This affidavit is obviously filed to sup- 
port respondent 8 in refuting the allega- 
tion of the petitioner that the said res- 
pondent was inimical to him. The sur- 
prising part is that Shri Sahni while 
claiming to have read the writ petition 
and particularly the paras thereof 
wherein his name is mentioned, has not 
chosen to make any reference to the al- 
legation that the petitioner was called a 
“dunce” by the respondent in his pre- 
sence in the meeting held on 5th Decem- 
ber, 1967. If any such words had not 
been used, Shri Sahni would have defi- 
nitely contradicted the petitioner on this 
point when personal knowledge of the 
matter was being attributed to him. I 
am constrained to say that the respon- 
dent seems to have been rather rash and 
indiscreet in his attitude towards the 
petitioner. He has been no less lacking 
in caution even in the matter of filing 
affidavits in this Court. He filed three 
affidavits and in one of them he stated 
that the post of the Joint Director, Rural 
Industrialisation, had been’ created on 
permanent basis. In a subsequent affi- 
davit, it was deposed by him that on ex- 
amination of the relevant record then 
brought to his notice, it transpired that 
his previous statement that the post was 
created on a permanent basis was cor- 
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rect. Both these affidavits were supposed 
to have been sworn by him as true on 
the basis of information received from 
records. He could not be having different 
information from the relevant records at 
different times. If any record was not 
available to him at any time it was 
Incorrect to swear to a fact in a routine 
manner without having satisfied himself 
that whatever was being stated was real- 
ly borne out from the records. There is 
beyond doubt an inconsistency with re- 
gard to the nature of the initial appoint- 
ment of the petitioner as Joint Director 
in the two affidavits but I do not agree 
with the counsel for the petitioner that 
the respondent deliberately made any 
false statements and that it was neces- 
sary to summon him for being examined 
and cross-examined as a witness. Be 
that as it may, he in his position as a 


. Chairman of the Board of Directors of ` 


the Corporation and Secretary to Gov- 
ernment, Haryana, Industries Depart- 
ment, was entitled to give a confidential 
report to the petitioner on the basis of 
the impressions formed by him about the 
integrity or efficiency of the latter. The 
mere fact that the relations between the 
two were not cordial did not take away 
the right of respondent 8 to give the 
confidential report. The bald statement 
of the petitioner that respondent 8 was 
actuated by malice on account of certain 
ill-will that he carried since the time of 
late S. Partap Singh Kairon cannot be 
accepted at its face value. No circum- 
stances have been pointed out which 
could reasonably lend support to any 
such apprehension of the petitioner. This 
Court cannot sit in appeal over the 
merits of- the confidential report. More- 
over, mala fides alleged by the petitioner 
depend on the disputed questions of fact 
which it is not possible to resolve in 
these proceedings. The Chief Minister 
has stated in his affidavit that in regard 
to the recall of the petitioner from the 
Corporation, he looked -into -the files him- 
self and it was after being satisfied that 
he passed the impugned order of recall 
from the Corporation. In the matter of 
appointment of respondent 9 as Deputy 
Principal Secretary, respondent 8 had no 
hand except that in references to the 
Public Service Commission, the atten- 
tion of the latter was drawn by the State 
Government to the confidential report 
given by this respondent. 


24. Mr Kuldip Singh did net 
seriously press the argument about ap- 
plicability of Art. 311 of the Constitu-| 
tion and rightly so. Recall from foreign 
service was not a reversion within the 
meaning of the said Article nor was the 
recall by way of any punishment. It 
was in the discretion of the State Govern- 
ment ito allow the petitioner to con- 
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tinue on foreign service or not and the 
period of such service could be termi- 
nated at any time. 


25. For the foregoing reasons, the 
writ petition is partly allowed as indicat- 
ed above. In view of divided success 
of the parties, I leave them to bear their 
own costs. 


Petition partly allowed. 
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(V 58 C 31) 
MAN MOHAN SINGH GUJRAL, J. 


Sukhdev Singh, Petitioner v. Bachan 
Kaur and others, Respondents. 

Criminal Revn. No. 63-R of 1969, D/- 
15-7-1970, from order of C. S. Tiwana, 
S. J., Sangrur, D/ 25-3-1969. 


Criminal P. C. (1898), S. 145(4) — 
Attachment under — Receiver can be 
appointed —- Magistrate has power under 
S. 145(4) not only to take possession of 
property attached but also to manage it 
through receiver or servant of Court. 
(1966) 68 Pun LB (Sup) 294 & AIR 1933 
Lah 409 & AIR 1951 Ajmer 12 & AIR 
1955 Trav-Co 199 & AIR 1955 Pat 92, 
Rel. on; (1912) 14 Ind Cas 759 (Mad), 
Expl. and approved; AIR 1929 Lah 223 
& (1910) 7 Ind Cas 895 (Mad) & AIR 1918 
Pat 197, Dissented from. (Para 7) 


Cases Referred: Chronological Paras 
(1966) 68 Pun LB (Sup) 294, Shiv 
Lal v. Har Lal 
_ (1955) AIR 1955 Pat 92 (V 42)= 
1955 Cri LJ 3€7, Jethmul Bhoj- 


raj v. Harbans Narain Singh ` 5 
(1955) AIR 1955 Trav-Co 190 (V 42) 
= 1955 Cri LJ 1212, Joshua 
Sankaran v. Varghese Jacob 5 
(1951) AIR 1951 Ajmer 12 (V 38) 
Madho. Lal v. Mt. Ladi 5 


(1933) AIR 1933 Lah 409 (V 20)= 
34 Cri LJ 342, Prem Kaur v. 
Benarsi Das 5 
(1929) AIR 1929 Lah 223 (V 16)= 
30 Cri LJ 411, Diwan Chand v. 


Emperor 3,5 
(1918) AIR 1918 Pat 197 (V 5) = 
44 Ind Cas 41 = 19 Cri LJ 249, 
‘Mewa Lal v. Emperor 3, 4 
(1912) 14 Ind Cas 759 = 13 Cri IJ 
295 (Mad), Srinivasa Pillay v. 
Sathayappa Pillay 4,5 
(1910) 7 Ind Cas 895 = 11 Cri LJ 
536 (Mad), Subadramma v. 
Satyamswamy 3 
T. S. Mangat, for Respondents 
Nos. 4 to 9. 


ORDER:— This is a reference by 
Sessions Judge, Sangrur vide order dated 
the 25th March, 1969 whereby he has 
recommended that the order of the Ex- 
ecutive Magistrate Sangrur dated the 
KN/KN/F404/70/GNB/P_ > 


a 
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12th of November, 1968 appoinzing re- 
ceiver of the property attachec under 
Section 145 (4) of the Criminal Procedure 
Code, be quashed. 


2. The facts giving rise to this 
petition are not in dispute. Bachan Singh 
was murdered on 15th of December, 1967 
and his death led to dispute regarding 
the agricultural land left by him. This 
dispute was between Bachan Kaur who 
alleged herself to be the widow of Bachan 
Singh and Sukhdev Singh who contend- 
ed that he was the daughter’s son of 
Bachan Singh. Sukhdev Singh also de- 
nied that Bachan Kaur was the widow 
of the deceased. At first Bachan Kaur 
filed a suit for perpetual injunction res- 
training Sukhdev Singh and others from 
interfering with her possession and in 
that suit obtained a temporary injunc- 


tion. Later on this injunction was 
vacated on 7th October, 1968. Bachan 
Kaur made an application on 26th 


August, 1968 before the Deputy Commis- 
sioner, Sangrur which ultimately reach- 
ed Executive Magistrate and on th= basis 
of the police report, proceedings under 
Section 145, Criminal P. C. were taken 
and on the 12th November, 1968 the Ex- 
ecutive Magistrate, passed a preliminary 
order holding that a dispute likely to oc- 
casion the breach of the peace between 
the two parties existed. A notice was 
ordered to be served on the parties asking’ 
them to appear on 28th December. 1968. 
Further-more by this order the land in 
dispute was attached and Naib Tehsildar, 
Sunam was appointed as a receiver. The 
receiver was directed not to allow any 
of the parties to enter on the land. 
Against this order Sukhdev Singh and his 
father Kartar Singh filed 2 revision peti- 
tion in the Court of the Sessions Judge 
and when the revision petition came up 
for hearing two contentions were raised 
on behalf of the petitioners. I: was 
firstly contended that attachment of the 
land could not have been ordered as there 
was no finding by the learned Magis- 
trate that the case was one of emergency 
The second ground taken by the peti- 
tioners was that in any case, even if the 
order of attachment could be passed, no 
order for appointment of the receiver 
could be legally passed by the Execu- 
tive Magistrate as such an order was not 
envisaged by sub-section (4) of S. 1465, 
Criminal P. C. and can only be rassed 
under Section 146(2). The learned Ses- 
sions Judge even after considering that 
there was no clear finding by the Execu- 
tive Magistrate that it was a case of em- 
ergency has not recommended that the 
order of attachment of property bə set 
aside. It was observed by the Sessions 
Judge that the order of attachment 
though not proper was not to be inter- 
fered with as such an order could be 
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passed by the Executive Magistrate in 
the exercise of his discretionary powers. 


3. The second contention, how- 
ever, found favour with the learned Ses- 
sions Judge and it has, therefore, been 
recommended that the order of the ap- 
pointment of receiver be quashed. Sup- 
port for this view has been sought from 
Diwan Chand v. Emperor, AIR 1929 Lah 
223 wherein it was observed as under:— 


“Section 146(2) cannot be so read 
as to make its provisions apply to attach- 
ment under Section 145{4) and the ap- 
pointment of receiver under Section 145 
(4) is illegal.” 


While holding that there is no power of 
appointment of receiver under Sec. 145 
(4), Dalip Singh, J. who decided Diwan 
Chand’s case, AIR 1929 Lah 223 follow- 
ed Subadramma v. Satyamswami, (1910), 
7 Ind Cas 895 (Mad) and, Mewa Lal v. 
Emperor, 44 Ind Cas 41=(AIR 1918 Pat 
197). No reasons have been given for this 
view in Diwan Chand’s case, AIR 1929 
Lah 223 and even in Subadramma’s case, 
(1910) 7 Ind Cas 895 (Mad) no reasons 
have been mentioned as to why the power 
of attachment contained in sub-sec. (4) 
of S. 145, Criminal P. C. would not in- 
clude the power to manage the property 
and if necessary to take possession of the 
` property through receiver. Argument 
raised in Subabramma’s case, (1919) 7 
Ind Cas 895 (Mad) was that Cl. (2) of 
Section 146, Criminal P. C. could not be 
read so as to make this provision ap- 
plicable to attachment undeér Section 145 
(4). The contention that the power to 
attach contained in sub-section (4) of 
S. 145 included the power*to manage the 
property and to appoint a receiver, if 
need be, was not even considered in this 
case, 


4, In Mewa Lal’s case, 44 Ind Cas 
41 = (AIR 1918 Pat 197) (supra) it was 
no doubt observed that a receiver could 
not be appointed except under Sec- 
tion 146. But this view was based on 
certain observations in Srinivasa Pillay 
v. Sathayappa Pillay, (1912) 14 Ind Cas 
759= (13 Cri LJ. 295) (Mad), which obser- 
vations in fact do not lend support to 
this view. The relevant observations in 
Srinivasa Pillay’s case, (1912) 14 Ind Cas 
759 = 
lows :— 


“The Receiver appointed under that 
Section 146 has got the power of a 
Receiver appointed under the Code of 
Civil Procedure. He is invested by law 
with powers which he can exercise him- 
self. But the Receiver appointed under 
this Section 145 may not have such 


powers. He will only be an agent or 
servant of the Magistrate acting under 
his order. It is an administrative order 


passed for the management of property 
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Lal v. Mt. Ladi, 


(13 Cri LJ 295) (Mad) are as fol- 
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which he has attached. The right to 
attach carries with iť the right to take 
the necessary steps for its custody and 
management. It is not a judicial order 
concerning the petitioners.” 


The above observations not only do not 
support the view’ taken .in Mewalal’s 
case, 44 Ind Cas 41 = (AIR 1918 Pat 
197) but in fact show that the Magistrate 
has the powers to take possession of the 
property and, if necessary, to have it 
managed through a receiver or any other 
agency. 


5. - Though Diwan Chand’s case, 
AIR 1929 Lah 223 (supra) was not con- 
sidered in Prem Kaur v. Benarsi Das, 
AIR 1933 Lah 409, but Bhide, J. after 
considering Mewa Lal's case, 44 Ind Cas 
41 = (AIR 1918 Pat 197) took the con- 
trary view and held that attachment 
under Section 145 may be made by tak- 
ing possession or by appointment of a 
receiver. In arriving at this conclusion 
Bhide, J. relied on the following obser- 
vations made in Srinivasa Pillay’s case, 
a 14 Ind Cas 759 = (13 Cri LJ 295) 

ad 


“That the right to attach property 
carries with it the right to take neces- 
sary steps for its custody and manage- 
ment and that a Receiver can be ap- 
pointed for the purpose under Sec. 145, 
Criminal P C just as he can be appoint- 
ed under Section 146, Criminal P. C. 
though in the former case he acts mere- 
ly as an agent of the Court and has not 
all the powers which are specifically con- 
ferred by Section 146; Criminal P. C. 
upon a Receiver, appointed under that 
section.” 

This point was also considered in Madho 
AIR 1951 Ajmer 12, 
wherein it was remarked that:— : 


“That party against whom an order 
of attachment has been passed under Sec- 


tion 145(4) proviso (2) can be disposses- 


sed from the property by the Nazir 
under the directions of the Court. It is 
immaterial whether the Nazir is desi- 
gnated as a receiver or a mere servant 

of the Court.” f 


The same view was taken by a Division 
Bench of the Travancore-Cochin High 
Court in Joshua Sankaran v. Varghese 
Jacob. AIR: 1955 Trav-Co 190 and it was 
held as under:— 


“Where no Receiver has been ap- 
pointed by the Civil Court and the plain- 
tiffs case of possession is only pending 
investigation and decision by that Court, 
the Magistrate cannot keep quiet if he 
is satisfied that the dispute about pos- 
session is likely to result in a breach of 
the peace. To prevent anything like that 
happening, he could attach the property 
and place it in the hands of a Receiver.” 
In Jethmul Bhojraj v. Harbans Narain 
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Singh, AIR 1955 Pat 92, Choudhary, J. 
‘made the following observations which 
also support the view that a receiver can 
be appointed under Section 145:—_ 


“The right of the Magistrate to 
attach property in dispute under Sec- 
tion 145(4), Criminal P. C. includes his 
right to make suitable arrangement for 
the management of the attached pro- 
perty. The orcer of attachment is not 
an administrative order, and therefore 
the right to tak2 necessary steps for the 
management of the property attached, 
also cannot be said to be an administra- 
tive order so as to exclude the possibi- 
lity of interference by the High Court 
under any circumstances.” 


6. This question also came for 
consideration before this Court in Shiv 
Lal v. Har Lal, (1966) 68 Pun LR (Supp) 
294 and Bedi, J. observed as under:— 


“It is crystal clear that the Magis- 
trate could attach the disputed proper- 
ty. If that is all there could be no doubt 
that the Magistrate could appoint a re- 
ceiver also at that time. The power of 
attachment naturally carried with it the 
power of appointment of receiver; other- 
wise, it will be entirely ineffective. It 
is not expected that the Magistrate after 
attaching the property under Sec. 145 of 
the Criminal P. C. would himself go and 
take possession of the land and start 
functioning as a receiver.” 


7. For the foregoing reasons and 


following the view taken by Bedi, J. I° 


hold that the Magistrate has powers 
uncer Section 145(4) of the Criminal 
P. C., not only to take possession of the 
property after passing an order of attach- 
ment but also to manage the property 
through a receiver or a servant of the 
Court. The power to attach property 
would include tne power to manage it 
by the appoinment of a receiver or 
through any other agency. Taking this 
view of the matter I decline the refer- 
ence and upholc the order of the Ex- 
ecutive Magistrate dated the 12th 
November, 1968. 


Reference not accepted. 
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D. S. TEWATIA, J. 

The Dhuri Co-operative Cum-Mar- 
keting-cum-Processing Society, Dhuri, 
Appellant v. Budh Ram and others. Res- 
pondents. 

Second Appeal No. 395 of 1964. D/- 
17-7-1970, from decree of Rajkumar 


Sharma, Sr. Sub. J., Barnala, Dae -ll-. 


1963. 
KN/KN/F216/70/KSB/M 


Dhuri Co-op. Society v. Budh Ram 


A. I. R. 


(A) Contract Act- (1872), S. 23 — 
“Forbidden by law” — Licensee under 
Cotton Control Order, 1955 — Partner- 
ship agreement with non-licence-holder to 
work out licence — Not hit by S. 23 — 
(Partnership Act (1932), S. 4 — Partner- 
ship agreement — Legality). 


A person holding a license for car- 
rying on the business of buying end sel- 
ling ginned cotton under the Cotton Con- 
trol Order, 1955, is not prohibited either 
by the Order or any other law from en- 
tering into partnership with a non- 
license-holder to carry on that business. 
Such a partnership is not forbidden by 
law and is not illegal or opposed to 
public policy within the meaning of Sec- 
tion 23, Contract Act. AIR 1961 Puni 
405 & AIR 1957 Cal 336 & AIR 1960 
Andh Pra 39, Rel. on; AIR 1936 Mad 603 
& AIR 1950 Mad 444 (FB) & AIR 1954 
Andhra 51 &. AIR 1957 Andh Pra 837, 
Disting. (Paras 6, 7) 


(B) Partnership Act (1932), Sec. 9 — 
Suit by sleeping partner who merely 
financed partnership business for ac- 
counts of partnership business — 
Partnership agreement even if found void 
Court should not shirk from helping 
plaintiff in having accounts settled as 
parties were not in pari delicto and 
defendants partners were in fiduciary re- 
lationship with plaintiff —- AIR 1968 SC 
534, Applied — (Contract Act (1872), 
S. 23). (Para 8) 


_ (C) Partnership Act (1932), Sec. 9 — 
Suit by one partner for accounts of 
partnership business on allegaticn that 
firm was carrying on only business of 
ginning — Fact that partnership firm was 
carrying on other business in addition 
does not make difference in liability to 
account — Plaintiff cannot be non-suited 
on ground that he did not ask for rendi- 
tion of accounts of business activity of 
firm other than ginning. (Para 8)° 


(D) Partnership Act (1932), Ser. 9 — 
Accounts — Settled account — Suit for 
accounts — Defendants alleging that ac- 


counts were already settled — Chitta of 


accounts prepared by defendants in 
course of management of firm—Accounts 
cannot be said as settled so long as plain- 
tiff has not accepted them and signed in 
token of said acceptance. (Fara 9) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 534 (V 55)= 
(1968) 1 SCR 805, Sita Ram v 
Radha Bai 8 

(1961) AIR 1961 Pun] 405 (V 48)= 
Shiv Dayal Mela Mal v. Firm 
Bishan Dass Shankar Dass 6 

(1960) AIR 1960 Andh Pra 39 
(V 47) = (1959) 2 Andh WR 
550, P. Bhushayya v. K. Chinnapa- 
reddi 
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(1957) AIR 1957 Andh Pra 837 
(V 44) = 1956 Andh WR 847, 
Muddi Narayanam and Bro, a 
Firm v. Subbaraju 

(1957) AIR 1957 Cal 336 (V 44), 
Mofizuddin Khan Choudhury v. 
-~ Habibuddin Shaikh 

(1954) AIR 1954 Andhra 51 (V 41) 
= 1954-2 Mad LJ (Andh) 158, 
Ses Rama Rao v. Tadepalli 
Papay 3, 6, 7 

(1950) ATR 1950 Mad 444 {V 37)= 
ILR (1950) Mad 987 (FB), Velu 
Padayachi v. Sivasooriam Pillai 


3 i 


(1936) AIR 1936 Mad 603 (V 23)= 

44 Mad LJ 203, S. Vairava Nadar 

v. Pothikachala Nadar 3. 6 
(1917) AIR 1917 All 54 (1) (V = 

ILR 39 All 107, Shiam Bihari 

Lal v. Malhi 


K. N. Tewari, for Appellant; J. V. 
Gupta with G. C. Garg, for Respondents. 


JUDGMENT:— The facts leading to 
the filing of the present appeal are that 
the plaintiff-appellant, Dhuri Co-opera- 
tive-cum-Marketing-cum-Processing So- 
ciety, on 30-9-1957, entered into a 
partnership with the firm defendant-res- 
pondent No. 2 through respondent-defen- 
dant No. 1, vide partnership deed, Ex- 
hibit P. 1 In the said deed, taking of 
Karkhana Kapas owned by defendant 
No. 1 on lease for a period of one year 
on payment of certain leqgse-money was 
envisaged, what was further envisaged 
therein was the manner of operating the 
said Karkhana and apportionment of the 
cost of repairs of the said Karkhana, as 
also the profit and loss that may accrue 
from the working of the said Karkhana 
between the partners. The partnership 
firm was dissolved on 1-9-1958 and when 
defendants 1 to 3. who according to the 
allegation of the plaintiff were working 
the Karkhana and managing the affairs 
of the partnership firm, declined to 
render accounts, the plaintiff was led to 
file the present suit for rendition of ac- 
counts 


2. The plaintiff in the plaint has 
mentioned various amounts that he ad- 
vanced to the partnership firm from time 
to time. The defendants contraoverted 
the allegations of the plaintiff and main- 
tained that the partnership accounts had 
been settled on 31-3-1958 and. therefore, 
the suit was not competent and various 
other pleas were also taken, as will be 
clear from the issues framed by the trial 
Court which are as follows— 


“1. Whether the partnership between 
the parties was only for ginning pur- 
poses? 


2. Whether the partnership business 
continued up to 31-3-1959? 
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3. Whether the plaintiffs are estop- 
ped from bringing the present suit or 
whether the defendants had settled the 
accounts . with the plaintiffs of the 
partnership firm? If so, to what effect? 


4. Relief.” 
Later on, issues Nos. 2-A and.2-B were 
added, vide trial Court’s order dated 19-4- 
1962, which are as follows— 


“2A. Whether the accounts up to 
31-3-1958 had been settled and explain- . 
ed and from 1-4-1958 new account-books 
of the partnership business had been 
opened, If so, to what effect? 


2B. Whether with respect to the 
partnership’s business the plaintiffs had 
moved the Registrar of the Co-operative 
Societies and whether the property of 
defendants had been attached for realisa- 
tion of the share due to the plaintiff from 
this partnership? If so. to what effect?” 


The trial Court decided issue No. I 
against the plaintiff and in view of its 
decision on issue No. 1, issue No. 2 was 
not decided. Issues Nos. 2A and 2B were 
decided against the defendants and so 
was the decision on issue No. 3. How- 
ever, in view of its finding on issue 
No. 1. the trial Court dismissed the suit 
of the plaintiff. The appeal of the plain- 
tiff before the Senior Subordinate Judge 
also met the same fate and that is how 
the matter has come up to this Court in 


second appeal at the instance of the 
plaintiff. 
3. The material points on which 


the decision of the case hinges are— 


1. Whether the partnership between 
the parties was only for ginning pur- 
poses? And, 


2. Whether the accounts up to 31-3- 
1958 had been settled and explained and 
from 1-4-1958 new account-books of the 
partnership business, had been opened? 


The lower appellate Court on the first 
point has held that the business activity 
of the partnership was not confined to 
the ginning purposes only, but -in fact 
the partnership firm also indulged in 
purchasing cotton and selling Banaula 
and Rui after ginning the same in the 
Karkhana. The lower appellate Court 
has further held that since the partner- 
ship deed was silent about the object, for 
which the partnership was constituted. so 
the said object has to be spelt out from 
other material and the evidence brought 
on the record regarding the business acti- 
vity carried on by the said partnership. 
Having held that the partnership in ques- 
tion carried on the business of buying 
cotton and selling Banaula and Rui. the 
lower appellate Court has further held 
that ‘this business could not have been 
carried on without holding a proper 
licence under the Cotton Control Order, 
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1955, and since this business activity 
- was carried on in contravention of the 
Cotton Control Order, 1955, and since 
the partnership was constituted for the 
purposes of carrying on the said illegal 
business activity, so the contract of part- 
nership from its very inception was void 
as being hit by Section 23 of the Indian 
Contract Act. In this. connection, the 
lower appellate Court relied on S. 
Vairava Nadar v. Pothikachala Nadar, 
AIR 1936 Mad 603; Velu Padayachi v. 
Sivasooriam Pillai, AIR 1950 Mad 444 
(FB); Pisupati Rama Rao v. Tadepalli 
Papayya, AIR 1954 Andhra 51; Muddi 
Narayanam and Bro., a Firm v. Subba- 
raju, AIR 1957 Andh Pra 837. 


4, Mr. K. N. Tiwari, learned 
counsel for the appellant, has assailed the 
finding of the lower appellate Court on 
the two points referred to above and 
has urged that the object of this partner- 
ship was to take on lease the ginning 
plant of Budh Ram, respondent. No.‘ 1, 
for the purpose of ginning and since the 
partnership was managed by defendant 
No. 1, the proprietor of the firm defen- 
dant No. 2, and it carried on the busi- 
ness of buying cotton and selling of 
Banaula and Rui, for which defendant 
No. 2 had a valid licence. then the same 
was beyond the scope of the object of 


the partnership and accounts of the said | 


business activity may not be rendered to 
him. He has further urged that even if 
it is held that defendant No. 2 took the 
plaintiff into a partnership for the pur- 
pose of working . the licence held by 
defendant No. 2 for buying and selling 
cotton, then there is nothing wrong in it 
and the contract of partnership in ques- 
tion is neither void nor against public 
policy. 


5. As regards the second point. 
learned counsel for the appellant has 
urged that there is no evidence on the 


record that the plaintiff agreed to the. 


settling of the accounts or the plaintiff 
settled the accounts with the defendants. 
He has further urged that not a single 
question had been put to the plaintiff in 
the witness-box that he had signed the 
accounts which were settled with him, in 
token of his agreement and, therefore, 
he submits that the said finding stands 
vitiated as being based on no evidence. 


6. Before dealing with the various 
contentions of the learned counsel for the 
appellant, it is desirable to notice the 
provisions of Section 23 of the Indian 
Contract Act which are as follows:— 


“23. The consideration or object of 
an agreement is lawful, unless it is 
forbidden by law; or is of such a nature 
that, if permitted, it would defeat the 
provisions of any law; or is fraudulent; 
or involves or implies injury to the per- 
son or property of another; or the Court 


A L R. 


regards it as immoral, or .opposed to 
public policy. In each of these cases, the 
consideration or object of an agreement 
is said to be unlawful. Every agreement 
of which the object or consideration is 
unlawful is void.” 


No provision of law contained in the 
Cotton Control Order or in any other 
statute has been brought to my notice, 
which prohibits a person holding a 
licence under the statute in question to 
enter into a partnership with another 
person who does not hold a licence for! 
the’ purpose of working the said licence. 
In view of this, the object of the agree-: 
ment of partnership cannot be consider- 
ed to be one which is forbidden by law: 
or is of such a nature that, if permitted, 
it will defeat the provisions of. any law.. 
The object of the agreement of partner-| 
ship cannot also be considered either im-: 
moral or opposed to public policy in the 
light of what is stated above. The 
learned counsel, in support of his sub- 
mission, has referred me to certain deci-| 
sions of various High Courts. The first! 
such decision, that may be noticed, is of 
our .own High Court reported in Shiv 
Dayal Mela Mal v. Firm Bishan Dass 
Shankar Dass, AIR 1961 Punj 405, where- 
in Pandit, J.. speaking for the Court, has 








` observed as under: 


“T am of the opinion that if a licensee 
under the Opium Act enters into an 
agreement with a third person to share 
the profits and losses of his business in 
consideration of the latter’s contributing 
towards the capital of the business, taen 
such an agreement is neither illegal nor 
opposed to public policy nor in contra- 


vention of any of the rules framed by 
Punjab Government under the Opium 
Act. 


Such an agreement does not involve 
the ‘transfer’ or ‘sub-lease’ of the licer.ce. 
The licensee alone remains personally 
responsible to the Government and is 
liable for the performance of the con- 
tract and the conditions under which she 
licence is granted to him. No privilege 
under the licence is transferred to such 
a third person who would not be buying 
or selling opium or poppy heads covered 
by the licence. Moreover, such an agree- 
ment of partnership is not prohibited by 
the Punjab Rules under this Act......... 


The learned Judge approvingly quoted 
the following observations from a Divi- 
sion Bench decision of the Allahabad 
High Court reported in Shiam Bihari 
Lal v. Malhi, AIR 1917 All 54 (1)— 


“The contract alleged by the plain- 
tiff does not seem to us to be either a 
‘transfer’ or a ‘sub-lease’ of the licence. 
The alleged contract would not entitle 
the plaintiff to sell any goods of any sort 
or description covered by the licence. As 
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between Government and the defendants, 
the latter would remain solely liable for 
the non-performance of the contract and 
the conditions under which the licence 
was granted.” 


The next decision relied upon by the 
learned counsel for the appellant is Mafi- 
zuddin Khan Choudhury v. Habibuddin 
Sheikh, AIR 1957 Cal 336, from which 
the following observations may be pro- 
fitably quoted— 


“Section 23, Contract Act, provides 
that the consideration or object of an 
agreement is lawful, unless it is for- 
bidden by law. As to what is to be re- 
garded as forbidden by law. the test 
applied by the Courts has not been uni- 
form. Prohibition, no doubt, may be 
either express or implied, but what is 
regarded to be the implication of a pro- 
hibition has led to different interpreta- 
tions by different High Courts on the 
same sets of circumstances. 


So far as the Calcutta High Court 
is concerned, the decisions are to this 
effect that a person who is not the holder 


of the licence, where under the statutory 


provisions (e.g. the Bengal Silk Control 
Order, 1945) license is to be taken before 
the article in question can be sold by 
him, he is not entitled to get a decree 
from the Court for the value of the arti- 
cles supplied, as allowing the claim of 
such a person would be violating the 
statutory provisions made restricting the 
sale to certain persons .only. 


The decisions rest on the principle 
that when there is a definite provision 
forbidding sale, transfer or subletting of 
a license and a party claims a right for 
such subletting or transfer as has taken 
place. the Court should refuse to enforce 
such contract as the consideration or 
object of such an agreement was defini- 
tely forbidden by law. 


Held that a contract of partnership 
between A and B did not involve any 
violation or contravention of the Bengal 
Silk Control Order, 1945, because the 
Order did not prohibit the formation of 
any partnership for the starting of a 
filature or for carrying on a silk busi- 
ness. 

* * * * + 

Section 23 provides that the con- 
sideration or object of an agreement ‘is 
lawful unless the Court regards it as 
opposed to public policy. Public policy 
has been described as an unruly horse. 
It is a vague and perhaps unsatisfactory 
term, a treacherous ground for legal deci- 
sion and a very unsuitable and treache- 
rous foundation on which to build. All 
the same it has been and will be a just 
ground for a legal decision and the Court 
has to give a decision whether a parti- 
cular contract militates against public 
policy. 
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Rules of public policy do not belong 
to a fixed or customary law; they are 
capable on proper occasions of expansion 
and modification. Circumstances may 
change and make a commercial practice 
expedient which was formerly mis- 
chievous to commerce. 


During the period of the second 
world war trading in silk or the manu- 
facture thereof was a war necessity. Only 
such persons as were certified under a 
licence issued under the provision of the 
Bengal Silk Control Order, 1945, by the 
authorities to be responsible or compe- 
tent to manufacture would be the per- 
sons who would deal with them. And 
if a licensee retained the control of the 
business, but to help the Government 
and the country he had to fall back upon 
the financial assistance from others, there 
could be no rule of public policy which 
would militate against such a person ap- 
proaching another for financial assist- 
ance. Asking for financial assistance, 
therefore without giving the latter party 
control over the business did not militate 
against any one of the provisions con- 
tained either in the Defence of India 
PAT or the Bengal Silk Control Order, 

s 


Yet another decision relied upon by the 
learned counsel for the appellant is P 
Bhushayya v. K. Chinnapareddi, AIR 
1960 Andh Pra 39. In that case, the 
illegality of the partnership was sought 
to be based on the contravention of Sec- 
tion 6 of the Central Excises and Salt Act 
(1 of 1944) and Rules 175(2), 178(4) and 
210 of the Rules made under the above 
Act. Section 6 provides that no person 
without a licence can do any whole-sale 
purchase or sale (whether as a broker or 
commission agent) or store any excisable 
goods specified in part A of the II Sche- 
dule. of which tobacco is one of the 
items. Section 7 provides for the issue 
of a licence for such area, if any, for 
such period subject to such restrictions 
and conditions and in such form and con- 
taining such particulars as may be pre- 
scribed. Section 9 prescribes the penal- 
ties, so far as it is relevant, for contra- 
vention of any of the provisions of the 
notification issued under Section 6 or 
Section 8, or of any rule made under 
Cl. (iii) of sub-section (2) of S. 37. 
Clause (2) of Rule 175 made under the 
powers conferred by Section 37, lays 
down that if the same person desires to 
have licences for carrying on business in 
more than one capacity, he shall submit 
a separate application and where the ap- 
plicant has more than one place of busi- 
ness, he shall obtain a separate licence 
in respect of each such place of busi- 
ness. Rule 178(4) provides that: 


“Tf the holder of a Hcence enters into 
partnership in regard to the business 
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covered by. the licence he shall report 
the fact to the licensing authority within 
thirty days of his entering into such 
partnership and shall get his licence 
suitably amendec. Where a partnership 
is entered into, the partner as well as 
the original holcer of the licence shall 
be bound by tihe conditions of that 
licence.” 


Rule 210 provides for a penalty where no 
other penalty is provided. It is in the 
following terms: 


“210. General penalty: A breach of 
these Rules shall, where no other penalty 
is provided herein. be punishable with a 
penalty which may extend to one 
thousand rupees and with confiscation of 
the goods in resp2ct of which the offence 
is committed.” : 


It has been observed in that case that— 


“Where, ther2fore, a statute merely 
imposes a penalty without declaring it 
to be illegal or void, the imposition of 
penalty by itself does not in our view, 
have the effect of making any contract 
made in contravention of a specific pro- 
vision of the statute illegal or void. It 
must further be seen whether the statute 
was designed as a whole to further a 
publie policy. 

* * + * + 

Section 23, Contract Act, does not hit 

a partnership made in contravention of 
Sec. 6 of the Central Excises and Salt 
Act and Rules 175(2), 178(4) and 210 
framed under the Act, inasmuch as the 
Act was not designed as a whole to fur- 
ther a public pclicy. and consequently 
the settlement of accounts of the part- 
nership and a promissory note executed 
for the payment of the amount is not 
void.” 
The present case is on a better footing 
as the’ Cotton Control Order of 1955. 
does not contain any provision prohibit- 
ing a licensee from entering into a part- 
nership with a non-licence-holder. Agree- 
ing with the observations of the various 
High Courts quoted above, I am of the 
view that the partnership in question is 
not hit by the provisions of Section 23 
of the said Act and the same is a valid 
partnership. The four authorities relied 
upon by the lower appellate Court (ie. 
Vairava Nadar’s case, AIR 1936 Mad 603: 
Velu Padayachi’s case, AIR 1950 Mad 444 
(FB); Pishupati Rama Rao’s case, AIR 1954 
Andhra 51 and Kanumuri Subbaraju’s 
ease, AIR 1957 Andh Pra 837) are dis- 
tinguishable. In Vairava Nadar's case. 
AIR 1986 Mad 6085 which was a case in- 
volving the partnership under the Abkari 
Act. it was observed as follows :— 


“Clearly, under the Abkari Act, the 
licence could not stand in the name of 
more than one person and the evidence 
of the defendant was that it stood in the 
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name of the first executant of the pro- 
missory note (Pillaiyar Nadar): and that 
evidence has not been challenged. There- 
fore, it is quite clear that in the absence 
of any evidence of the permission of the 
Collector having been obtained for the 
transfer of the licence to the other 
members of the partnership it became an 
illegal one The position therefore is 
that the business was one forbidden by 
law and it was so to the knowledge of 
the plaintiff......... PEREN = 


Same view was held in Velu Padyachi’s 
case, AIR 1950 Mad 444 (FB) which was 
a case of partnership under the Madras 
Abkari Act. In the case in hand. the 
license earlier stood in the name of the 
firm Balak Ram Budh Ram and even 
after the plaintiff joined the said firm 
the license stood in the name of that 
very firm and no transfer of the licence 
was involved. 


Te In Pisupati Ram Ragos and 
Muddi Narayanam and Bro’s cases, which 
were cases under the Madras Rationing 
Order and the Foodgrains Control Order, 
it was observed that under the abovesaid 
Orders, d person cannot engage himself 
in an undertaking involving the pur- 
chase. sale or storage for sale of food- 
grains except under a licence and the 
contravention of the prohibition is made 
punishable under the provisions of the 
said Orders. There is no dispute with! 
the above proposition of law but in the 
case in hand the undertaking which has 
carried on the controlled ‘business acti- 
vity had a licence in its own name. 
Further, there is no provision in the 
Cotton Control Order, as already noticed, 
prohibiting a licensee from entering into 
a partnership with a non-licence-holder 
as also there is no provision makirg the 
contravention of the prohibition punish- 
able under the Cotton Control, Order, 
1955. Therefore, the position is that the 
partnership involved in the present a 
is not forbidden by law and thus it wasi 
not illegal or opposed to publie policy. !- 








8. Even if, for the sake of argu- 
ment. it is held that the partnerskip in 
question was void .and was opposed to 
public policy, the parties were not in 
pari delicto, as the plaintif was merely 
a sleeping partner to provide finances to 
the partnership firm, which had been 
managed by defendants Nos. 1 and 3 and 
the plaintiff had no hand in the manage- 
ment of the same. Since the plaintiff- 
appellant advanced the money to the 
partnership firm, defendant No. 1 as also 
defendant No. 2, the firm and defendant 
No. 3 stood in fiduciary relationship to 
him and following the observations of 
their Lordships of the Supreme Court 
reported in Sita Ram v. Radha Bai, AIR 
1968 SC 534. I am of the opinion that, 
in the circumstances of this case. the 
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Court should not shirk from helping the 
appellant in having the accounts settled 
with the defendant-respondents. The 
said observations of the Supreme Court 
are as follows— 


“The principle that the Courts will 
refuse to enforce an illegal agreement at 
the instance of a person who is himself 
a party to an illegality or fraud is ex- 
pressed in the maxim ‘in pari delicto 
potior est conditio defendantis’. But there 
are exceptional cases in which a man will 
be relieved of an illegal contract into 
which he has entered—cases to which the 
maxim does not apply. They fall into 
three classes: (a) where the illegal pur- 
pose has not yet been substantially carri- 
ed into effect before it is sought to re- 
cover money paid or goods delivered in 
furtherance of it: (b) where the plain- 
tiff is not in pari delicto with the defen- 
dant: (c) where the plaintiff does not 
have to rely on the illegality to make out 
his claim. 

* , * * * * 

Where the parties are not in pari 
delicto, the less guilty party may be able 
to recover money paid, or property trans- 
ferred, under the contract.” 


The learned counsel for the respondents 
has, however, urged that once it is held 
that the partnership carried on not only 
the ginning business but other business 
also, then the suit of the plaintiff cannot 
succeed, because he has only demanded 
rendition of accounts regarding the gin- 
ning business carried on by the partner- 
ship firm. There is no merit in this con- 
tention of the learned, counsel. The suit 
is for rendition of accounts of the busi- 
ness carried on by the partnership firm 
in question. Whether the said partner- 
ship firm carried on the business of 
ginning and, in addition to that, other 
business also and the fact that the plain- 
tiff-appellant mentioned that the partner- 
ship firm carried on only the ginning 
business is not going to make any dif- 
ference, because basically the accounts 
that he had demanded are of the busi- 
ness activity of the partnership firm and 
he cannot ‘be non-suited on the ground 
that he did not demand the rendition of 
accounts of the business activity other 
than the ginning business of the partner- 
ship firm. 


9. As regards the finding of the 
lower appellate Court pertaining to the 
settling of the accounts of the partnership 
firm is concerned, I find force in the con- 
tention of the learned counsel for the 
appellant. I have perused the evidence 
and found that not a single question was 
put to the plaintiff that he had signed 
the accounts in token oof their being 
settled. What was put to him was that 
he had settled the accounts, which fact 
he denied. Since the defendants- were 
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controlling the firm and were managing 
the affairs of the firm and the accounts 
thereof on their own, they may have 
prepared a chitha of the accounts, but 
so long as the same have not been agreed 
to by the plaintiff and signed in token 
of the said agreement, the accounts can- 
not be considered as having been settled. 
In view of this, the finding of the lower 
appellate Court stands vitiated. 


10. For the reasons stated above. 
this appeal succeeds and setting aside 
the judgment and decree of the lower 
appellate Court I accept the same with 
costs. The trial Court is directed to pro- 
ceed further with the case in accordance 
with law. The parties are directed to 
appear before the trial Court on 17-8- 
1970. 

Case remanded. 
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Jagdish Ram Sharma and others, 
Petitioners v. The State of Punjab and 
another; Respondents. 

Civil Writ No. 
15-9-1970. 


Land Acquisition Act (1894), S. 4 — 
Notification under extremely vague and 
not mentioning correctly particulars of 
land to be acquired—In consequence land 
owners unable to file objection under 
Section 5-A or claim compensation under 
S. 9 of Act — Notification held did not 
provide sine qua non for subsequent pro- 
ceedings — Hence entire acquisition pro- 
ceedings culminating in award were 
absolutely illegal and without jurisdiction 
and must be struck down — Constitution 
of India, Art. 226 — Certiorari — Civil . 
Writs Nos. 584 and 585 of 1970, D/- 
22-5-1970 (Punj & Har), Explained. 
(Para 5) 

Paras 


1926 of 1970, D/- 


Cases Referred: Chronological 
(1970) Civil Writs Nos. 584 and 
585 of 1970, D/- 22-5-1970 (Punj 
& Har) 5 
B. S. Chawla, for Petitioners; H. L. 
Soni, for Advocate General (Punjab), for 
Respondents. 


ORDER:— This writ petition at the 
instance of Jagdish Ram and others, resi- 
dents of Anandpur Sahib in District 
Ropar, is directed against the State of 
Punjab (respondent No. 1) and the Col- 
lector, Ropar (respondent No. 2) for the 
issuance of a writ of certiorari to quash 
the notifications (annexures ‘B’ and ‘C’ to 
this writ petition) and for the issuance 
of a writ of mandamus or any other ap- 
propriate writ, order or direction res- 


training the said respondents not to take 
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possession of any part of the land detail- 
ed in annexure ‘A’. 


2e It has been alleged by the 
petitioners in their writ petition that the 
Punjab Government issued notification 
No. 635312-HG-69 on 13-10-1969 under 
Section 4 of the Land Acquisition Act, 
1894, hereinafter called the Act to the 
effect that land within the municipal 
limits of Anandpur Sahib together with 
some area outside it is needed by Gov- 
ernment at public expense for the pur- 
poses of various development schemes at 
Anandpur Sahib. A copy of the said 
notification is annexed to the writ peti- 
tion as annexure ‘E’. After the issuance 
of the said notification. the Punjab Gov- 
ernment issued another notification under 
Section 6 of the Act, wherein the land 
proposed to be acquired was particularis- 
ed by attaching a schedule mentioning 
the villages and the hadbast numbers, as 
also the Khasra numbers. The Punjab 
Government in the said notification fur- 
ther invoked the emergency powers 
vested in it under Section 17(2) (c) of 
the Act. A copy of the subsequent noti- 
fication is annexed to the writ -petition 
as annexure ‘C’. Admittedly, in the noti- 
fication issued under Section 4 of the 
Act, the Khasra numbers of the land 
intended to be accuired are not men- 
tioned and merely the area expressed in 
acres is mentioned. It is further admit- 
ted on both sides that in the notification 
issued under Section 6 of the Act the 
names of the municipal limits of Anand- 
pur Sahib are omitted. The petitioners 
have, therefore, come to this Court by 
way of the present writ petition under 
Art. 226 of the Constitution challenging 
the vires of the nctifications, annexures 
‘B’ and ‘C’. and the legality of the sub- 
sequent proceedings leading to the finali- 
sation of the award, as also the com- 
petency of the Government to take pos- 
session of the land comprised in Khasra 
Nos. 34 to 39 and 7/3 situated within the 
municipal limits cf Anandpur Sahib 
owned and possessed by the petitioners. 


3. ‘It is, however, admitted on 
both sides that the petitioners did not 
prefer any objection under Section 5-A 
of the Act, nor did they file any claim 
for compensation ir response to notice 
issued under Sectior. 9 of the Act. The 
petitioners’ case is tnat-they never knew 
that their lands had been acquired, as 
the notification issued under Section 4 of 
the Act was extremely vague and men- 
tioned no Khasra numbers, which fact 


. may have enabled them to avail of the 


opportunity provided under Section 5-A 
of the Act. The learned counsel for the 
petitioners submitted that the notification 
issued under Section 6 of the Act did not 
mention that any land within the muni- 
cipal limits of Anandpur Sahib had been 
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acquired and so the question of their 
preferring any claim for compensation in 
response to a notice issued under Sec- 
tion 9 of the Act did not arise. 


4. The respondent State in its re- 
turn has merely mentioned that omis- 
sion of mentioning the municipal limits 
of Anandpur Sahib in the notification 
issued under Section 6 of the Act is by 
inadvertence and has further asserted 
that when both the notifications, an- 
nexures ‘B’ and ‘C’, are read together. 
they provide sufficient information re- 
garding the land which has been acquir- 
ed by the Government vide notifications, 
annexures ‘B’ and ‘C’. and so neicther 
notification issued under Section 4 nor .- 
that issued under Section 6 of the Act 
is vague. 


5. It may be mentioned here that 
these very notifications were under chal- 
lenge in Civil Writs Nos. 584 and 585 of 
1970 (Punj). which were decided on 
22-5-1970. Suri, J. of this Court, before 
whom the said two writ petitions came 
up for hearing, has held that there was 
no such emergency which could have 
necessitated the invoking of the provi- 
sions of Section 17(2) (c) of the Act. 
Regarding the vagueness of the notifica- 
tion issued under Section 4 of the Act 
(annexure ‘B’ to the present writ peti- 
tion), the learned Judge has observec as 
follows: 


“The notification (annexure ‘B’ to 
the petition) under Section 4 in our case 
does not even give the public purpose 
clearly. It does not say that a road is 
going to be laid at any particular place 
beyond saying that land was needed for 
development schemes. There is no re- 
ference in this notification to any plans 
of the proposed road or development 
schemes. It is only mentioned that the 
entire land situated within the municipal 
limits of Anandpur Sahib was needed and 
there was no mention of any Khesra 
numbers. The area of 210 acres men- 
tioned in the notification could include 
thousands of houses built on small piots 
in the historical town of Anandpur Sahib 
and it was not possible for the thousands 
of owners of small plots and houses to 
know from this notification as to which 
of them were likely to be affected so that 
they may file objections under Sec. 5-A. 
There was no reference to a plan and 
even if there had been such a vague re- 
ference to any plan it was not expected 
of thousands of owners of small plots end 
houses to rush to the Collector’s office to 
ascertain whether or not they were to 
move under S. 5-A. On the analogy of 
the cases of Narinderjit Singh and Smt. 
Gunwant Kaur it could validly be argued 
by the learned counsel for the peti- 
tioners that the notification under Sec. 4 
did not provide the necessary sine qua 
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non for subsequent proceedings under the 
Act had it not been for the fact that ob- 
jections under Section 5-A had actually 
been filed within time by one of the 
petitioners in Civil Writ No. 584 of 1970 
while the person at the spot who was 
managing the property on behalf of the 
petitioner in Civil Writ No. 585 of 1970 
had appeared before the Collector on the 
appointed date and had come to a settle- 
ment dees ssivcteeras 


The learned Judge, as would be apparent 
from the perusal of the observations ex- 
tracted above, did not strike down the 
notification issued under Section 4 of the 
Act on the ground of vagueness for the 
reason that, in fact, no prejudice had 
been caused to the petitioners in those 
writ petitions who had availed them- 
selves of the opportunity under Sec- 
tion 5-A of the Act and had lodged their 
objections and even if the notification 
was vague, no actual prejudice had been 
caused to the petitioners before the 
learned Judge. -While in the case before 
me, admittedly the petitioners had not 
lodged any objections under Sec. 5-A of 
the Act, nor there is material on the re- 


. cord that they in any manner participat- 


ed in the subsequent proceedings leading 
to the finalisation of the award. conse- 
quent upon which the authorities con- 
cerned proceeded to take possession of 
the petitioners’ lands. The notification 
issued under Section 4 of the Act, in my 
opinion, is, therefore, as vague as it could 
be inasmuch as the area lying within the 
municipal limits of Anandpur Sahib 
must be comprising of thousands of acres 
of land. vacant as well as inhabited, out 
of which merely 210 acres of land was 
intended to be acquired. This informa- 
tion is not at all sufficient to make any 
owner within the said municipal limits 
aware that his land is intended to be 
acquired. The omission of the names of 
the municipal limits of Anandpur Sahib 
altogether from the notification issued 
under S5. 6 of the Act made the position 
still worse, because the notification issued 
under Section 4 of the Act not only in- 
tended to acquire lands within the muni- 
cipal limits of Anandpur Sahib, as will 
be clear from the said notification, but 
it further intended to acquire the 
lands of the other three villages. 
namely, Chak, Sihota and Lodhipur. 
The Khasra Numbers, which belong 
to the petitioners, are mentioned in 
annexure ‘C’ to be falling in the area of 
village Chak and nobody can dispute the 
fact that there are no such Khasra num- 
bers in village Chak. Since it is open 


to the Government to acquire or not to- 


acquire the whole of the area intended 
to be acquired by notification issued 
under Section 4 of the Act, so any rea- 
sonable man, after perusing the notifica- 
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tion, in my opinion, will gather that the 
area falling within the municipal limits 
of Anandpur Sahib had not been acauir- 
ed by the Government. What is more 
some of the Khasra numbers .in ques- 
tion also fall within the area of village 
Lodhipur and so the mentioning of the 
Khasra numbers under the area of village 
Chak or under the area of village Lodhi- 
pur cannot give at all any information . 
to a landowner having his land within 
the municipal limits: of Anandpur Sahib 
that his land has been acquired and he 
will thus be well within his right neither 
to file any objection under Section 5-A 
of the Act, nor to- respond to any notice 
issued under Section 9 thereof. Since 
the notification issued under Section 4 
of the Act did not provide the necessary 
sine qua non for subsequent proceedings| 
under the Act, so the acquisition pro- 
ceedings initiated by the said notification 
culminating in the award in question are 
absolutely illegal and without jurisdic- 
tion qua the petitioners and the same 
are struck down. 


6. For the reasons stated above, 
I allow this writ petition with costs. 
quash the ‘petitioners’ annexures ‘B’ and 
‘C’ to this writ petition and direct res- 
pondent No. 1 not to take possession of 
the lands owned by the petitioners with- 
in the municipal limits of Anandpur 
Sahib and if the possession had already 
been taken, then to restore the same to 
the petitioners forthwith. 


Petition allowed. 
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f (V 58 C 34) 
FULL BENCH 
MEHAR SINGH, C. J., R. S. NARULA 
AND P. C. JAIN. JJ. , 


Durga Das, Appellant v. Smt. Tara 
Rani, Respondent. l 


Letters Patent Appeal No. 483 of 
1968, D/-14-5-1969. decided by Full 
Bench on order of reference made by 
SAT nels C. J. and P. C. Jain, J., D/- 


(A) Hindu Marriage Act (1955), Sec- 
tion 25 (1) and (3) — Applicability — 
Alimony application under S. 25(1) can 
be made after grant of divorce decree. 


Per Full Bench— An alimony appli- 
cation under Section 25(1) of the Hindu 
Marriage Act can be made after grant 
of a divorce decree., (Para 5) 


When the language of Section 25(3) 
is taken along with Section 25(1), it is 
clear that in Section 25 the statute has 
described the parties to the proceedings 
under the Act as husband and wife not 
only for the stage before or by the time 
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of passing of a decree under the Act but 
for the purposes of the grant of per- 
manent alimony even after that. So the 
description of the parties for purposes of 
Section 25 continues to be exactly the 
same as it was in the proceedings ori- 
ginally initiated for any decree under the 
Act. The fact that the proceedings for 
grant of permanent alimony are inciden- 
tal to the main proceedings also lends 
support to this approach. Therefore an 
alimony application under Section 25(1) 
can be made even after the grant of a 
divorce decree. AIR 1968 Guj 150, Over- 
ruling AIR 1963 Guj 242, Rel. on; 1965 
Cur LJ 696 (Puni) &-AIR 1968 Cal 276, 


Ref. (Para 5) 
(B) Provident Funds Act (1925), Sec- 
tion 3 —— Applicability — Amount of 


permanent alimony granted under S. 25 
Hindu Marriage Act made a charge on 
movable and immovable property of res- 
pondent —- Such charge is not admissi- 
ble in so far as provident fund amount 
of respondent is concerned in view of 
S. 3 — (Point ee (Hindu Mar- 
riage Act (1955), S. 25 — Charge on pro- 
perty). (Per Division Bench). (Para 9) 


Cases Referred: Chronological Paras 


(1968) AIR 1968 Cal 276 (V 55), 

Arya Kumar Bal v. Ila Bal 4 
(1968) AIR 1968 Guj 150 (V 55) = 

ILR (1967) Gui 866, Patel Dhara- 

` mshi Premji v. Bai ‘Sakar Kanji 4 
(1965) 1965 Cur LJ 696 = 67 Pun 

LR 948, Jagdish Chander- Gulati 


v. Parkash Vati 3 
(1963) AIR 1963 Guj 242 (V-50) = 

ILR (1963) Guj 718, Mehta 

Gunvantray Maganlal v. Bai 

Prabha Keshavii 3 


R. L. Aggarwal and Ram Rang, for 
Appellant; H. L. Sibal and R. N. Mittal. 
for Respondent. 


MEHAR SINGH, C. J.:— The ques- 
tion that is for consideration of this Full 
Bench is— 

“Whether a party to a decree of 
divorce can apply for maintenance under 
sub-section (1) of S. 25 of Act 25 of 1955 
after such a decree has been granted?” 


rA On August 23, 1968, a learned 
Single Judge affirmed the decree of 
divorce against Tara Rani alias Tara Devi 
respondent, obtained by her husband, 
Durga Dass appellant, from the Court of 
the Senior Subordinate Judge of 
Ludhiana. At the same time and in the 
same order the learned Judge proceeded 
to accept an application by the respon- 
dent under Section 25(1) of the Hindu 
Marriage Act, 1955 (Act 25 of 1955), and 
allowed a sum of Rs. 50/- per mensem 
as alimony to her till remarriage and 
maintenance of: chastity, making the 
amount of alimony a charge on the mov- 
able and immovable property of the ap- 
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pellant. It is against the order made 
under Section 25(1) of the Act by the 
learned Judge that-this appeal has been 
made by the appellant under Cl. 1) of 
the Letters Patent. 


3. On the side of the appel- 
lant, before the Division Bench it was 
urged that in the case of a decree of 
nullity of marriage or decree of divorce, 
after such a decree has been made, hav- 
ing regard to Section 25 of the Act, an 
application for alimony is not compe- 
tent, because by reason of such a dezree 
the status of the parties as husband and 
wife comes to an end and the provisions 
of the section are only attracted so long 
as the parties continue in that status. 
Support for this view was sought from 
Mehta Gunvantray Maganlal v. Bai 
Prabha Keshavji, AIR 1963 Gui 242. On 
the other side, however, reference was 
made to the observations of a Division 
Bench of this Court in Jagdish Chander 
Gulati v. Parkash Vati, 1965 Cur LJ 
696 (Punj). which did not support the 
view taken by the learned Single Judge 
in the Gujarat case, but as the case be- 
fore the Division Bench was one arising 
out of proceedings for judicial separa- 
tion under Section 10 of the Act, it did 
net strictly apply to the present case. 


However, in view of the importance 
of the question, the argument on the side 
of the wife, the respondent. that Sec. 25 
of the Act refers to all proceedings, in- 
cluding proceedings in a decree. of 
divorce, and so an application for ali- 
mony under it may be made by a party 
to the proceedings under the Act either 
before or after the decree, and in the 
absence of any authoritative pronounce- 
ment on the point, the question, as 
above. was referred to a Full Bench, and 
this is how this appeal has come before 
us. 

Å. In the Act, Section 25, which 
alone has been the subject of considera- 
tion during the arguments reads— 


“25. (1) Any court exercising -juris- 
diction under this Act may, at the time 
of passing any decree or at any time 
subsequent thereto, on application made 
to it for the purpose by either the wife 
or the husband, as the case may be, order 
that the respondent shall, while the ap- 
plicant remains unmarried, pay to the 
applicant for her or his maintenance and 
support such gross sum or such monthly 
or periodical sum for a term not exceed- 
ing the life of the applicant as, having 
regard to the respondents own income 
and other property, if any, the income 
and other property of the applicant and 
the conduct of the parties, it may seem 
to the court to be just, and any such 
payment may be secured, if necessary, 
by a charge on the immovable property 
of the respondent. 
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(2) If the court is satisfied that there 
is a change in the circumstances of either 
party at any time after it has made an 
order under sub-section (1), it may, at 
the instance of either party, vary, modify 
or rescind any such order in such 
manner as the court may deem just. 


(3) If the court is satisfied that the 
party in whose favour an order has been 
made under this section has re-married 
or, if such party is the wife, that she 
has not remained chaste, or, if such 
party is the husband, that he has had 
sexual intercourse with any woman out- 
side wedlock, it shall rescind the order”. 


It is urged by the learned counsel 
for the appellant that as soon as a decree 
was granted to the appellant for divorce 
_ against the respondent, the status of the 
‘parties as husband and wife ceased to 
exist. They no longer continued to have 
the status of the appellant being the hus- 
band and the respondent being the wife. 
It is urged that sub-section (1) of S. 25 
only envisages an order of alimony so 
long as the status of husband and wife 
continues to exist as between the parties. 
On the grant of a decree of divorce in 
this case, such relationship and status 
ceased to exist between the parties. So 
sub-section (1) of S. 25 not having any 
application to this case the crder of the 
learned Judge ought not to be main- 
tained. Support for this is sought from 
the observations of Raju, J., in the 
Gujarat case cited before. The reply on 
the side of the respondent is that sub- 
section (1) of S. 25 applies to all pro- 
ceedings under the Act covering also pro- 
ceedings for divorce and nullity of 
marriage. No proceedings under the 
Act being excepted from the purview of 
sub-section (1) of S. 25, it is urged that 
an argument is not available to the ap- 
pellant so as to limit the meaning and 
scope of sub-section {1} of S. 25 only to 
proceedings under the Act other than 
those for divorce or nullity of marriage. 
It is said that there is no justification for 
confining the application of this provision 
to proceedings other than those for 
divorce or nullity of marriage. It would 
mean that while in the case of such pro- 
ceedings application for alimony under 
sub-section (1) of S. 25 must be made be- 
fore the decree is made, though in other 
proceedings under the Act, sucn as those 
for judicial separation. such an applica- 
tion will be competent even after the 
decree has been made. Sub-section (1) 
of S. 25 justifies no such distinction arid 
it applies to the status of the parties as 
in the original proceedings and a right 
of alimony is given to a party against 
whom a decree is made, as in the ori- 
ginal proceedings, the subsequent mak- 
ing of ‘the decree resulting in no change 
in this respect. It is also pointed out 
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by the learned counsel for the respon- 


dent that this argument finds conclusive 
support from sub-section (3) of S. 25, 
because after a decree in proceedings 
under the Act if the Court is satisfied 
that a party in whose favour an order 
of alimony has been made. has remarri- 
ed or, if such a party is the wife, that 
she has not remained chaste, or, if such 
a party is the husband, that he has had 
sexual intercourse with any woman out- 
side the wedlock, it shall rescind the 
order granting alimony. It is obvious 
that the statute continues to describe the 
parties as husband and wife, even after 
a decree has been obtained in proceed- 
ings under the Act when the Court is 
called upon to decide whether an order 
of alimony made under sub-section (1) of 
©. 25 should or should not be continued 
because of particular conduct of one or 
the other of the parties, that is to say, 
husband or the wife. Thus sub-sec. (3) 
continues to give the description of hus- 
band and wife to the parties even after 
a decree has been made in proceedings 
under the Act and when alimony has 
been granted to one of them against the 
other. In support of this approach the 
learned counsel for the respondent has 
first relied on Patel Dharamshi Premji v. 
Bai Sakar Kanji, AIR 1968 Guj 150, in 
which a Division Bench of the Gujarat 
High Court has not approved the obser- 
vations of Raju. J., in the earlier case 
of Mehta Gunvantry Maganlal, AIR 1963 
Guj 242 and has proceeded to a contrary 
view on considerations substantially as 
advanced in these arguments. He has 
sought support next from Arya Kumar 
Bal v. Hla Bal, AIR 1968 Cal 276, in 
which same view has been taken and the 
learned Judges have pointed out that the 
relief for the. grant of permanent ali- 
mony is really a relief which is .inci- 
dental to the passing of a decree in the 
main proceedings under the Act, so that 
the parties continue to be described in 
the same manner in and with the same 
status in this respect as before. 


5. When the language of sub-sec-| 
tion (3) of S. 25 is taken along with the 
provisions of sub-section (1) of the same 
section, there can be no manner of argu- 
ment that in Section 25 the statute has 
used the description of the parties as 
husband or wife to proceedings under 
the Act not only confined to a stage be- 
fore or by the time of passing of a 
decree under the Act, but for the pur- 


poses of the grant of permanent alimony 


even after that. When there is an order 
granting permanent alimony to one of 
the spouses under sub-section (1), for his 
or her conduct referred to in sub-sec- 
tion (3) as husband or wife, as the case 
may. be. the order can be rescinded. So 
that the description of the parties for 
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the matter of Section 25 continues to be 
exactly the same as it was in the pro- 
ceedings originally initiated under the 
provisions of the Act for any decree 
under those provisions. The fact that 
proceedings for the grant of permanent 
alimony are incidental to the main pro- 
ceedings, merely 
approach, which is even otherwise made 
clear, beyond the pail of controversy or 
argument, by sub-section (3) of S. 25 of 
the Act. In this approach, no exception 
can be taken to the order of the learned 
Single Judge granting alimony to the 
respondent merely because an applica- 
tion in this respect was made on her 
behalf after the decree for divorce had 
been made against her. So the answer 
to. the question is in the affirmative. The 
costs in this reference will abide the 
event 


R. S. NARULA, J.: 6. I agree with 
the answer proposed by my Lord, the 
Chief Justice and also with the reasóns 
given in support thereof 


PREM CHAND JAIN J.: T: I 
agree. 

Final order of the Division Bench 
consisting of Mehar Singh, C. J. and 
Prem Chand Jain, J. 


MEHAR SINGH, C. J.: 9. (After 
referring to the facts and the answer of 
the Full Bench in Para 8, his Lordship 
observed): There is only one other argu- 
ment which is urged in this appeal by 
the learned counsel for the appellant and 
that is that while under Section 25 of 
the Act, the learned Judge has made the 
amount of the permanent alimony allow- 
ed by him a charge on the movable and 
immovable property of the appellant, 
such a charge is not admissible in so far 
as the Provident Fund amount of the ap- 
pellant is concerned in view of Sec. 3 of 
the Provident Funds Act, 1925 (Act 19 
of 1925), and this matter is not brought 
in controversy by the learned counsel for 
the respondent, who presses that so far 
as the other amounts available to the 
appellant are concerned those are not 
subject to this argument of the learned 
counsel for the appellant, but then the 
learned counsel for the appellant has 
only confined his argument to the 
amount of.the Provident Fund of the 
appellant. In the circumstances this part 
of the argument on the side of the ap- 
pellant is accepted and the order of the 
learned Single Judge making a charge 
for the parmanent alimony allowed to 
the respondent on the movable and im- 
movable property of the appellant will 
not include in that property the amount 
of the Provident fund of his. Only this 
modification is made in the order of the 
learned Single Judge, otherwise the ap- 
peal fails and is dismissed. In the cir- 
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lends support to this’ 


A.L R. 
cumstances, the parties are left to bear 
their own costs. 


PREM CHAND JAIN, J.: 
agree. 


10. I 


Appeal partly allowed. 
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(V 58 C 35) ; 
R. S NARULA AND C. G. SURI, JJ. 


B. S. Nat, Petitioner v. Bachan 
Singh and others, Respondents. 


F. A. F. O. No. 48 of 1964, D/- 2-9- 
1970. 


(A) Motor Vehicles Act (1939), Sec- 
tions 110-F, 110(1) and 110-A (1) — Ac- 
cident resulting in injury to person and 
damage to car — Claim for injury to per- 
son preferred before Claims Tribtinal — 
Civil suit for compensation for damage - 
to car — Jurisdiction of Civil Court not 
barred — Return of plaint for presenta- 
tion to proper Court not correct — Word 
“injury” — Interpretation of. AIR 1962 
Madh Pra 19 & 1968 Ace CJ 338 (Guj), 
Dissented from. 


Where the plaintiff, whose car col- 
lided with a truck, filed a claim for his 
personal injuries before the Motor Ac- 
cidents Claims Tribunal and a civil suit 
in respect of. the damage to his car, the 
return of plaint in civil suit for presen- 
tation to proper Court under O. 7, R. 10, 
Civil P. C., on ground that such a civil 
suit was barred by Section 110-F and a 
claim for composite injuries to person 
and a car was competent before the Tri- 
bunal, was wrong. (Paras 16, 17, 18) 


Reading together the provisions of 
Sections 110(1) and 110-A (1) which are 
complementary, and taking the aid of the 
Statement of Objects and Reasons and 
the Notes to various clauses in the Bill 
which then became the Motor Vehicles 
(Amendment) Act (1956) bringing in the 
provision for constitution of the special 
Tribunal for the first time in the Act, 
it is clear that the Tribunals were being 
set up to determine and award damages 
in cases of accidents involving death of 
or bodily injury to persons arising out of 
the use of Motor vehicles. (Para 16) 


The use of the word “injury” in Sec- 
tion 110(1) side by side with the word 
“death” also indicates that only bodily 
injury or déath was within contempla- 
tion of law. What the law seeks to com- 
pensate is not the accident but the re- 
sultant bodily injury or death. AIR 1962 
Madh Pra 19 & 1968 Acc CJ 338 (Gu)), - 
Dissented from; 1969 Acc CJ 1 (Mad), 
Rel. on. (Para 17) 


(B) Interpretation of Statutes — In- 
tention of legislature — How to be ascer- 
tained. 


KN/KN/F424/70/HGP/T 
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Courts have to assume that the legis- 
lature does not ever intend that its 
language shall convey two meanings or 
admit double construction. Therefore, 
when language of a statute is found to 
lead to two equivocal interpretations, the 
Courts would be entitled to look to the 
complementary provisions in the statute 
to ascertain the real intention of the 
Legislature. (Para 13) 
Cases Referred: Chronological Paras 
(1969) 1969 Ace CJ 1 = ILR (1969) 

1 Mad 688, R. Selvaraj v. 

Jagannathan 6, 12 
(1968) 1968 ACJ 338 (Guj), Joshi 

Ratansi Gopaji v.. Gujarat State 

Road Transport Corporation 5, 8, 12 
(1962) AIR 1962 Madh Pra 19 

(V 49) = 1961 Jab LJ 987, Dr. 

Om Prakash Mishra v. National 

Fire and General Insurance Co. 

Lid. 4, 5, 6, 8. 12 

Joginder Singh Shahpuri, for Appel- 
Jant; Munishwar Puri, for Respondents. 


ORDER OF REFERENCE 
C. G. SURI, J: A plaint in a suit 
fled by the appellant for the recovery 
of Rs. 2,000/- as compensation for the loss 
of or damage to his car in a motor ac- 
cident has been returned by the Sub- 
Judge at Chandigarh under O. 7. R. 10, 
Civil P. C., for presentation to the Motor 
Accidents Claims Tribunal (hereinafter 
briefly referred to as ‘the Tribunal’) on 
the finding that the Civil Courts had no 
furisdiction to entertain the claim, The 

plaintiff has come up in appeal. 


Ze On 3-10-1961 at about. 8.45 
a.m. the appellants car No. PNP-670 
collided with truck No. PNE-7759 on the 
road dividing sectors 18 and 19 in 
Chandigarh Capital. The truck belonged 
to defendant-respondent No. 2 and was 
being driven at the time of the accident 
by defendant-respondent No. 1. It was 
insured with M/s. Oriental Fire Insu- 
rance Co., 
The appellant not only sustained personal 
injuries in the accident but his car was 
also damaged. The appellant filed a 
separate claim in respect of his personal 
injuries before the Tribunal and it has 
been stated at the bar that that claim 
has since been allowed. In respect of the 
damage to his vehicle, the appellant filed 
a separate claim in the Civil Court under 
the impression that the Tribunal had no 
jurisdiction to entertain a claim for com- 
pensation arising out of loss of or damage 
to property in a motor accident. 


3. The objection with regard to 
the inherent jurisdiction of the Court 
was taken by the counsel for the defen- 
dant-respondents after the issues had 
been framed and evidence examined on 
the merits of the case. The view taken 
by the trial Court that an objection as 
to inherent jurisdiction of a Court or 
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Tribunal can be taken by a party at any 
stage and that the party is not estopped 
from raising that plea by any amount of 
waiver or acquiescence, has not been 
challenged before me. I would therefore 
proceed to examine the question whe- 
ther such a claim for compensation 
would lie in a Civil Court or before the 
Tribunal appointed under S. 110(1) of the 
Motor Vehicles Act. 


4, For facility of reference, the 
pertinent provisions of the Motor Vehi- . 
cles Act (4 of 1939) (hereinafter briefly 
sha pica to as ‘the Act’) are reproduced 

elow:— 


“Section 110 (1): A State Govern- 
ment may, by notification in the Official 
Gazette, constitute one or more Motor Ac- 
cidents Claims Tribunals (hereinafter re- 
ferred to as Claims Tribunals) for such 
area as may be specified in the notifica- 
tion for the purpose of adjudicating upon 
claims for compensation in respect of 
accidents involving the death of, or 
bodily injury to, persons arising out of 
the use of motor vehicles. 

(2) * * * $ 

(3) * * Æ E 

* * x % 


(4) 

Section 110-A (1): An application for 
compensation arising out of an accident 
of the nature specified in sub-section (1) 
of Section 110 may be made — 

~ (a) by the person who has sustained 
the injury; or 

(b) where death has resulted from 
the accident, by the legal representatives 
of the deceased; or 

(e) by any agent duly authorised by 
the person injured or the legal represen- 
tatives of the deceased, as the case may 


(2) * * # * 

( 3 * % * * 

Section 110-F; Where any Claims 
Tribunal has been constituted for any 
area, no Civil Court shall have jurisdic- 
tion to entertain any question relating to 
any claim for compensation which may 
be adjudicated upon by the Claims Tri- 
bunal for that area, and no injunction in 
respect of any action taken or to be 
taken by or before the Claims Tribunal 
in respect of the claim for compensation 
shall be granted by the Civil Court.” 


The learned Sub-Judge has relied on a 
Division Bench ruling of the Madhya 
Pradesh High Court in Dr. Om Prakash 
Mishra v. National Fire and General In- 
surance Co. Ltd., AIR 1962 Madh Pra 


- 19, in coming to the finding that where 


a motor accident leads both to personal 
injuries and damage to property, des- 
cribed by the Division Bench as a case of 
composite injury, the entire claim would 
be triable by the Tribunal. 


The relevant portions of the ruling 
have been reproduced in the impugned 
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order of the Sub-Judge and four types 
of cases have b2en contemplated. Where 
the accident leads to personal injuries or 
death, the claim was admittedly com- 
petent before the Tribunal. Similarly, 
there is no diffculty as regards a case 
where loss to property is the only con- 
sequence arising out of a motor accident 
and such a claim can clearly be enter- 
tained by the Civil Courts alone. There 
can be a case where loss or damage to 
property may be suffered but the person 
suffering that loss is not given the right 
to make an application under Sec. 110-A 
of the Motor Vehicles Act. In respect 
of such cases also the Division Bench 
was of the opinion that the Civil Courts 
would have jurisdiction and that the ap- 
plication would not lie to the Tribunal 
appointed under the Motor Vehicles Act. 


Some difficulty in the interpretation 
of the relevant provisions of the Act was 
however presented in a case of a motor 
accident resulting in composite injuries, 
that is to say, bodily injuries or death 
of the persons involved in the accident 
and the loss of or damage to the motor 
vehicle or other property. The final deci- 
sion turned on the interpretation of the 
words “adjudication of claims for com- 
pensation in respect of accidents involv- 
ing death of or bodily injury to persons 
arising out of tha use of motor vehicles” 
occurring in sub-section (1) of S. 110 of 
the Act. 


The Court was of the opinion that 
in the fourth category of cases of com- 
posite injuries, all the requirements of 
Section 110(1) of the Act were fully 
satisfied. The claim was for compensa- 
tion. It was in respect of an accident 
which involved bodily injury and had 
arisen out of the use of the motor vehi- 
cle. The mere fact that, in addition. 
compensation for damage to the car had 
been claimed dic not, in the opinion of 
the Court, oust the jurisdiction of the 
Tribunal particularily when Sec. 110-F of 
the Act barred the jurisdiction of Civil 
Courts relating to any claims for com- 
pensation whick. could be adjudicated 
upon by the Tribunals. 


The contention of the appellant pre- 
vailed with the Court who observed that 
it could not be denied that the applica- 
tion claiming compensation was in res- 
pect of an accident which involved bodi- 
ly injury to a person arising out of the 
use of motor vehicle. In addition, com- 
pensation had been claimed for the 
damage suffered by the vehicle. There 
was nothing in tne language of the sec- 
tion which, in the opinion of the Court, 
debarred a Tribunal from entertaining a 
claim for compensation with regard to 
-the damage to the property when other 
conditions of the section were also fully 
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satisfied. The Court found absolutely 
nothing in the wording of the section to 
come to the conclusion that a claim for 
compensation for composite injuries in 
such circumstances would not be com- 
petent before the Tribunal. The word 
‘compensation’ had not been followed in 
the section by anything which would 
restrict the scope of the award of com- 
pensation to only one of the two types 
of injuries sustained in the accident. If 
the intention of the Legislature had been 
to so confine the jurisdiction of the Tri- 
bunal; one would expect that to be 
plainly stated. The word ‘compensation’ 
was held to be comprehensive enough to 
include loss or damage to person as well 
as to vehicles or other property. Fur- 
ther on it was observed that, considering 
the provisions of Section 110-F of the 
Act, the general policy of law was to 
avoid multiplicity of proceedings and a 
conflict of decisions on the same point. 
In the opinion of the Court there was 
nothing in Section 110 of the Act which 
required that a claim for compensation 
should be broken up into two parts tri- 
able separately in two different forums. 
It was therefore held that the claim in 
respect of damage to the car was also 
triable by the Tribunal. 


5. The decision in Dr. Om Prakash 
Mishra’s case, AIR 1962 Madh Pra 19 
(supra) was followed in a Single Bench 
decision of the Gujarat High Court in 
Joshi Ratansi Gopaji v. Gujarat State 
Road Transport Corporation, 1958 Acc 
CJ 338 (Guji. H was observed that the 
jurisdiction of the Tribunal was specified 
in Section 110(1) which contemplated the 
existence of the following three condi- 
tions for determination of claims for 
compensation:— 


(1) the claim for compensation must 
be in respect of an accident; 

(2) the accident must be one involv- 
ing death or bodily injury to a person; 

(3) it must arise out of the use of 
motor vehicles. 


The words “involving death or bodily 
injury to” were held to be limitative of 
the accident and not of the claims for 
compensation. On a plain grammatical 
construction, the claim could be adjudi- 
cated upon by the Tribunal once it was 
shown that the accident involved death 
or bodily injury to a person whick arose 
out of the. use of motor vehicle. All 
kinds of claims for compensation In res- 
pect of such an accident were within the 
jurisdiction of the Tribunal. Section 110 
was held to be of the widest amplitude 
in so far as claims for compensation 
arising out of such accidents are con- 
cerned and it was observed that there 
was no kind of limitation placed on the 
claim for compensation once death or 
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bodily injury was shown to have occur- 
red in the accident. It was further ob- 
served that the limitative words in the 
section were only as regards the nature 
of the accident and that once the ac- 
cident was proved to be of the specified 
nature, all categories of claims for com- 
pensation in respect of such accident 
were to go before the Tribunal and to 
that. extent the jurisdiction of the Civil 
Courts was ousted under Section 110-F 
of the Act. The Court was not dealing 
with a case where a passenger in a vehi- 
cle was injured but he was different 
from the owner of the vehicle who had 
a separate claim for compensation for the 
loss‘ or damage to the property. It was 
observed that the other construction 
sought to be placed on Section 110(1) of 
the Act by the appellant’s counsel would 
lead to startling results as a person in- 
jured or the heirs of the person dying 
in the accident would have to split up 
the claim and to have to go to the Tri- 
bunal for compensation in respect of 
bodily injury or death and to the civil 
court for compensation in respect of loss 
of or damage to property including the 
motor vehicle. Besides leading to multi- 
plicity of proceedings, this was likely to 
lead to undesirable consequences and a 
conflict of decisions. It was observed 
that a construction leading to such 
absurd results was to be avoided. The 
argument of the appellant’s counsel that 
the intention of the legislature was to 
confine the jurisdiction of the Tribunal 
to accidents involving death or bodily 

injury was repelled and these words 
were held to be descriptive of the acci- 
dent alone and not of the claim for 
- compensation itself. 


Ga A contrary view has however 
been taken in a Single Bench decision of 
the Madras High Court in R. Selvaraj 
v. Jagannathan, 1969 Acc CJ 1. That 
also was a case of composite injuries 
caused in the course of the same motor 
accident and it was held that the Tri- 
bunal was a Tribunal of special jurisdic- 
tion constituted to adjudicate upon claims 
in respect of personal injuries and death 
only and not in respect of loss of or 
` damage to property. Claim in respect of 
property was held to be maintainable 
only in the Civil Court. The Judge was 
unable to share the view- of the Divi- 
sion Bench-in Dr. Om Prakash Mishra’s 
case, AIR 1962 Madh Pra 19 (supra) that 
where the claim was a composite one, 
part of it relating to compensation for 
personal injuries and the rest to the loss 
of property, the Tribunal would have 
jurisdiction over the entire matter. It 
was observed that the’ principle that 
where in order to give a relief it was 
necessary as an incidental matter to cover 
another subject otherwise within the ex- 
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clusive jurisdiction of a different forum 
was applicable only to Civil Courts and 
could not be extended to special Tri- 
bunals constituted under special Acts. 
The reason was that the Tribunal was a 
creature of the statute and its jurisdic- 
tion was limited strictly by the terms of 
that statute. A Court or Tribunal of 
special jurisdiction could not be allowed 
to exceed its limits on any general prin- 
ciples of law. This jurisdiction was to 
be delimited strictly in terms of the 
statutory definition thereof. This was 
not so in respect of the jurisdiction of 
the Civil Courts as these were the Courts 
of general jurisdiction in civil matters. 
The principle that was to govern was 
that Civil Courts will have jurisdiction 
to try all civil matters unless its jurisdic- 
tion was barred expressly or by neces- 
sary implication. 


T. In my view the operative parts 
of Sections 110(1) and 110-A(1) have to 
be read and interpreted together and if 
there is any doubt or ambiguity in the 
construction of any part of one of these 
sections, we would not be far wrong in 
relying upon the language used in the 
operative part of the other section in 
order to ascertain the real intentions of 
the legislature. The words ‘adjudication 
of claims for compensation in respect of 
motor accidents involving death of or 
bodily injury to’ should be read as a 
whole and it cannot be said that the 
words ‘involving death of or bodily in- 
jury to’ are limitative only of the type 
of accident and not of the type of claim 
for compensation. If we read the opera- 
tive parts of Section 110(1) as a whole, 
the claims for compensation which would 
be within the jurisdiction of the Tri- 
bunal would be only claims for com- 
pensation in respect of bodily injuries or 
death sustained in the motor accident. 
There appear to -be no cogent reasons 
why these words should be taken to 
qualify one part but not the other part 
of the same section. Even if these 
words can admit of two or more vague 
or ambiguous interpretations, we would 
be fully. justified in. seeking guidance 
from Section 110-A(1) which may appear 
to be exhaustive of the categories of per- 
sons who can make claim applications to 
the Tribunal. In none of the three 
clauses of Section 110-A(1) is there the 
remotest reference to a claim for com- 
pensation due to loss of or damage to 
property caused in a motor accident. The 
clauses of this sub-section may appear 
to give us a clearer indication of the real 
intentions of the legislature than the 
equivocal wording of sub-section (1) of 
S. 110. There is no reason to believe 
that the draftsman has been able to state 
the real intentions of the legislature 
more clearly in Section 110(1) than in 
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Section 110-A(1) of the Act. No amount 
of care or instinctive anticipation in the 
drafting of a piece of legislation can pro- 
vide for all types of situations that may 
arise in future and the vagaries of the 
draftsman may not come to the notice 
of the legislature or the Courts until an 
unforeseen situation offering difficulties 
in the interpretation of the statute has 
actually arisen. Amendments are made 
from time to time to repair and patch 
up. the statute as and when the omis- 
sions or lacunae of the draftsman come 
to light. Extensive amendments have 
been made in Sections 110 and 110-A by 
the Motor Vehicles (Amendment) Act 
(No. 56 of 1969). By the amendments 
made in Section 110(1), claims for 
damage to any property of a third party 
in such motor accidents can also be pre- 
ferred before the Tribunal. To my mind, 
some corresponding amendments con- 
sequential on the changes made in Sec- 
- tion 110(1) should have been made in the 
clauses of Section 110-A(1) which is sup- 
posed to give an exhaustive list of the 
category of persons who can file a claim 
application under the Act. If a third 
party who has suffered loss of or 
damage to his property including a motor 
vehicle is to be given the right to file a 
claim before the Tribunal, there should 
be a clause in Section 110-A of the Act 
under which that claim could have been 
filed by the third party who was the 
owner of the property lost or damaged 
in the motor accident. Anyhow, the 
amendments made in the Act in the year 
1969 should not detain us in so far as 
the decision of this case relating to claim 
for compensation arising out of a motor 
accident occurring in the year 1963 is 
concerned. The choice of forum and the 
presentation of tke claim application are 
to be governed by the provisions of the 
Act as they prevailed at the time of the 
accident and the filing of the claim and 
the amendments made more than five or 
six years later would not have any re- 
trospective effect on the case in hand. 


8. The interpretation placed on 
the operative parts of Section 110(1) of 
the Act in Dr. Om. Prakash Mishra’s case, 
AIR 1962 Madh Pra 19 can lead to cer- 
tain illogical conclusions. If the words 
‘involving the desth of or bedily injury 
to’ are limitative of only the type of 
accident and not of the claim for com- 
pensation arising out of such accidents 
involving composite injuries then it may 
seem to be immaterial whether the per- 
son suffering loss of or damage to his 
property was the same person who had 
suffered the personal injury or was a 
person different from the person sustain- 
ing the injury or death in the motor ac- 
cident. If all claims for compensation in 
respect of such composite injuries are to 
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be preferred to the Tribunal, then the 
person suffering the loss of or damage to 
his property whether he þe the same or 
different from the person suffering the 
bodily injury shall have to file the claim 
before the Tribunal constituted urder the 
Act and this is the only way in which 
the multiplicity of proceedings or con- 
flict of decisions can be avoided. This 
desire to avoid the multiplicity of pro- 
ceedings and conflict of decisions was 
given as the main argument for coming 
to the finding in the cases of Dr. Om 
Prakash Mishra, AIR 1962 Madh Pra 19 
and Joshi Ratansi Gopaji, 1968 Ace CJ 
338 (Guj) that a claim in respect of 
damage to or loss of property in a case 
of composite injury would also be within 
the jurisdiction of the Tribunal. If the 
person suffering the loss of or damage to 
his property is a person different 
from the person who bas sustain- 
ed the injuries or death, then there is no 
clause in Section 110-A(1) of tne Act 
under which a person suffering loss of 
or damage to his property can file his 
claim application. This would rather be 
an anomalous position. 


9. In my view the various clauses 
of Section 110-A(1) of the Act furnish a 
far more clearer indication of tke fact 
that claims for loss of or damage to pro- 
perty sustained in a motor accident whe- 
ther it led to bodily injury or not. could 
not be preferred to the Tribunal under 
the Act. The matter is however not free 
from doubt. As the question is likely to 
crop up in a large number of cases, it 
is desirable that there should be an 
authoritative decision on this question by 
a bigger Bench of this Court. Ne deci- 
sion of this Court, reported or unreport- 
ed has been brought to my notice and 
there is a conflict of views amongst the 
other High Courts. It is desirable that 
there should be an authoritative decision 
of a bigger Bench of this Court an this 
subject as it would have better chances 
of holding the field for some time. 
Frequent changes in the case law on the 
subject may cause hardship to the claim- 
ants and may in some cases bring in 
the bar of limitation or of Order 2, 
Rule 2 of the Code of Civil Procedure 
to deprive a person of the entire claim 
in respect of the loss of or damage in a 
motor accident to property includirg the 
motor vehicles 


16. The case may therefore be 
placed before the Hon’ble the Chief Jus- 
tice for orders with regard to the con- 
stitution of a bigger Bench so that this 
question of law can be authoritatively 
decided for the guidance of the Courts 
subordinate to this High Court and the 
conflict of views is set at rest so far as 
we are concerned. 
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C. G. SURI, J.: 11. This first ap~ 
peal against the order of the Sub-Judge, 
Chandigarh returning a plaint for pre- 
sentation to the Motor Accidents Claims 
Tribunal came up before me when I was 
sitting alone in Single Bench. In view 
of a conflict of views between some other 
High Courts and the absence of a ruling 
on the point of our own, I had the case 
referred for the decision of a bigger 
Bench. ‘That is how this appeal has 
~ come up before us. 


12. The facts of the case have 
been given and the available rulings dis- 
cussed at length in my order of reference 
dated 4th May, 1970, which may be read 
as a part of this judgment. I had briefly 
indicated in that order of reference that 
I was inclined to adopt the view, though 
‘not for exactly the same reasons, taken 
by a Single Bench of the Madras High 
Court in 1969 Ace CJ 1 (Mad), even 
though it ran counter to the views of a 
Division Bench of the Madhya Pradesh 
High Court in ATR 1962 Madh Pra 19 
and a Single Bench of the Gujarat High 
Court in 1968 Acc CJ 338 (Guj). In R. 
Selvaraj’s case, 1969 Acc CJ 1 (Mad) the 
Court takes it for granted that the Tri- 
bunal was a Court of special jurisdiction 
constituted to adjudicate upon claims in 
respect of personal injuries and death 
only and not in respect of loss of or 
damage to property. The Court was 
averse to extending the jurisdiction of a 
special Tribunal constituted under a 
special Act on the ground that the juris- 
diction was limited strictly by the terms 
of the statute. 


In the two rulings in which a dif- 
ferent view had been taken by the 
Gujarat and Madhya Pradesh High 
Courts, the Hon’ble Judges had however 
been of the definite opinion that all the 
conditions for determination of the claim 
for compensation by the Motor Accidents 
Claims Tribunal were satisfied in a case 
of motor accident where injuries to per- 
sons and property had been caused, de- 
scribed by these Courts as cases of com- 
posite injuries. If after having found 
that the case fell strictly within the 
letter of the statute, the Courts brought 
in aid considerations of expediency and 
policy by referring to the desirability of 
avoiding a multiplicity of proceedings or 
conflict of decisions, it cannot be said 
that the Courts were only trying to ex- 
. tend the jurisdiction of a special Tri- 
bunal without bringing the case within 
the terms of the statute constituting the 
special Tribunal. Expediency and policy 
may appear to have been brought 
in as additional considerations to sup- 
port a view which in the opinion of the 
Gujarat and Madhya Pradesh High 
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Courts was supported by a literal con- 
struction of the statutory provisions. 

13. We have to assume that the 
legislature does not ever intend that its 
language shall convey two meanings or 
admit of double construction and general- 
ly it is only the unforeseen ingenuity of 
the Courts or the fertility of their 
thought that the language used by a 
statute is found to lead to two equivocal 
interpretations. I have already expres- 
sed the opinion that in such a case the 
Courts would be entitled to look to the 
complementary provisions in the statute 
to ascertain the real intentions of the 
legislature. Sections 110(1) and 110-A(1) 
of the Motor Vehicles Act, 1939, are com- 
plementary provisions and if certain por- 
tions of one section can lead to two 
equivocal interpretations, we can look to 
the provisions of Section 110-A(1) which 
may appear to be exhaustive of the type 
of claims for compensation that can be 
oo by the ‘Tribunal under the 

ct. 


14, The provision for the con- 
stitution of special Tribunals by the State 
Governments was made in the Act for 
the first time by the Motor Vehicles 
(Amendment) Act (No. 100 of 1956). The 
Statement of Objects and Reasons for 
making these amendments and the notes 
on various clauses of the bill would fur- 
ther enable us to ascertain the inten- 
tions of the legislature in making these 
amendments, Bill No. 57 of 1955 which 
was duly processed and enacted as Motor 
Vehicles (Amendment) Act, 1956 (Act 
No. 100 of 1956) was published in the 
Gazette of India, Extraordinary, dated 
November 12, 1955, Part II, Section 2. 
The Statement of Objects and Reasons 
appears on pages 624 to 626 and the rele- 
vant extract is reproduced below:— 


“(5) The State Govts. are being 
empowered to set up tribunals to deter- 
mine and award damages in cases of ac- 
cidents involving the death of, or bodily 
injury to, persons arising out of the use 
of motor vehicles and also to adjudicate 
on the liability of the insurer in respect 
of payment of damages awarded. At 
present, a court decree has to be obtain- 
ed before the obligation of an insurance 
company to meet claims can be enforced. 
The amendment is designed to remove 
the existing difficulty experienced by 
persons of limited means in preferring 
claims on account of injury or death 
caused by motor vehicles.” 


15. Further on, while dealing with 
the various clauses of the Bill, the notes 
on Cis. 80 and 82, which substituted Sec- 
tion 110 and inserted certain other seca 
tions. run as follows:— 

“Clauses 80 and 82: 


Under the existing Section 110, 
powers to appoint persons to investigate 
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and report on motor accidents have been 
given to State Governments but the offi- 
cers so appointed are not empowered to 
adjudicate on the liability of the insurer 
or on the amount of damages to be 
awarded, except ai the express desire of 
the insurance company concerned. This 
provision has not helped persons of 
limited means in preferring claims on ac- 
count of injury or death, because a court 
decree has to be obtained before the obli- 
gation of an insurance company to meet 
claims can be enforced. It is, therefore, 
proposed to empower State Governments 
to appoint Motor Accidents Claims Tri- 
bunals to determine and award damages. 
The amendments :n these clauses make 
the necessary provision.” 


. 16. The opening sentence of the 
relevant extract from the Statement of 
Objects and Reasons makes it clear that 
the Tribunals were being set up to deter- 
mine and award damages in cases of ac- 
cidents involving death of or bodily in- 
jury to persons arising out of the use of 
motor vehicles. In later portions wher- 
ever the words “the injury or death” 
occur, they are apparently used in the 
same context and are not intended to 
enlarge the scope of the word ‘injury’ 
in the legal sense to include injury to 
property as distinguished from injury fo 
human beings or their death. The use 
of the word ‘injury’ side by side with 
the word ‘death’ is a further indication 
that only bodily injury was within the 
contemplation of the law. Moreover, it 
is indicated in the Statement of Objects 
and Reasons and notes on the pertinent 
clauses of the Bill that the amendments 
were designed to remove the existing 
difficulties experienced by persons of 
limited means. Clsims of richer sections 
of the community owning motor vehicles 
in respect of damage to their vehicles or 
property were apperently not within the 
contemplation of tke legislature. 


17. The interpretation or construc- 
tion of the phrase “claims for compensa- 
tion in respect of accidents involving the 
death of, or bodily injury to, persons 
arising out of the use of motor vehicles” 
in Section 110(1) of the Act may appear 
to have caused all the trouble. What 
the law seeks to compensate is not the 
accident but the resultant injury. A 
happening or incidsnt however unusual 
or serious would fall short of an acci- 
dent if it does not lead to any injury, 
whether to a person or property. It is 
always the injury that is sought to be 
compensated and there is no question of 
an accident per se being compensated at 
law. The word compensation generates 
a meaning which may seem to course 
through the entire length of the phrase 
reproduced above and there is no ques- 
tion of the impulse generated coming to 
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an abrupt end as soon as it meets the 
word ‘accident’? in the middle of the 
phrase. The word compensation always 
qualifies the injury that is sought to be 
compensated and there is no question of 
this word qualifying the type of acci- 
dent. The word makes it clear to my 
mind that the injury sought to be com- 
pensated is bodily injury or death and 
this meaning is made further clear by 
Section 110-A(1) which does not provide 
for the entertainment of any claims in 
respect of damage or injury to property. 


18. I am therefore of the view 
that the plaint was wrongly returned by 
the trial Court for presentation to the 
Tribunal. 


19. The appeal deserves to suc- 
ceed and the Sub-Judge, Chandigarh is 
directed to entertain the suit and to dis- 
pose it of on merits. His order return- 
ing the plaint under Order 7, Rule 10, 
Code of Civil Procedure, is set aside. 
The defendant-respondent shall pay the 
appellant’s costs of the litigation upto 
this stage. Costs for the proceedings 
that follow shall abide the event. Par- 
ties should appear before the Senior Sub- 
Judge at Chandigarh for further direc- 
tions on 16-10-1970. 


R. S. NARULA, J.: 20. I agree. 


Appeal allowed. 
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Criminal P. C. (1898), S. 195 (1) (b) — 
Rent Coniroller and Appellate Authority 
under Punjab Rent Restriction Act are 
Courts or Civil Courts for purposes of 
Ss. 195 (1) (b), 476 and 479-A of Criminal 
P. C.—(East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13). 


Hence the Appellate Authority under 
the Rent Restriction Act has righi to 
issue notice under Section 479-A, Cr. P. 
C. to show cause why complaint under 
Section 193, Penal Code should not be 
filed against persons committing perjury 
before Rent Controller and to file com- 
plaint under S. 195(1) (b) of Cr. P. C. if 
it is found to be expedient in interest of 
justice to file such complaint. ATR 1950 
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TULI J.: The petitioner, Shbrimati 


Vidya Devi, filed an application under 
Section 13 of the East Punjab Urban Rent 
Restriction Act, 1949 (hereinafter called 
the Act), for ejectment of the respon- 
dent-firm Madan Lal Prem Kumar, 
from the shop on the ground of non- 
payment of rent and house-tax. It was 
stated that the shop in question had 
been let out at an ahnual rent of Rupees 
1,050.00, that a sum of Rs. 3,864.00 was 
due from the respondent-firm for the 
period from December 9, 1963 to August 
8, 1967, that a sum of Rs. 225.00 was due 
on account of the rent of the chhappar 
for the years 1963 to 1967 and that the 
respondent-firm had also not paid the 
house-tax although the amount of 
house-tax was not stated in the applica- 
tion. The learned Rent Controller and the 
Appellate Authority came to the conclu- 
sion that the annual rent of the shop was 


Vidya Devi v. Firm Madan Lal (FB) (Tuli J.) 


[Pr.1] P. & H. 151 


Rs. 800.00, that the rent had been paid 
up to March 31, 1966, and that there 
was no liability of the respondent-firm 
for payment of the house-tax. It was 
also held that the rent of Rs. 800.00 
included the rent of the chhappar. The 
respondent-firm tendered the arrears of 
rent due from it to the landlord. On 
behalf of the landlord it was stated that 
the _tender was not valid whereas the 
finding of the learned Rent Controller 
and the Appellate Authority was that it 
was a valid tender as the amount due on 
account of the arrears of rent did not 
exceed the amount tendered. On these 
findings, the application of the petitioner 
was dismissed by the learned Rent Con- 
troller on July 31, 1968, and her appeal 
against that order was dismissed by the 
learned Appellate Authority on January 
3, 1969. Before the Appellate Authority, 
a request was made on behalf of the 
respondent-firm that the petitioner and 
her son Krishan Kumar, who appeared 
aS a witness in the case, should be pro- 
secuted for having given false evidence 
by making a false claim in order to 
cause harm to the respondent-firm and 
to gain their end. The learned Appel- 
late Authority observed as under:— 


“The request is not unreasonable. 
From the perusal of the statements of 
the Jandlady and her son, it appears that 
they not only preferred a bogus claim 
but did not hesitate to perjure in Court. 
They claimed rent from 9-12-1963 to 
31-3-1966 which was already paid. In 
Court also they denied the factum of 
receipt of this amount. They also per- 
jured about the rate of rent and their 
entitlement to house-tax and rent for 
chhappar. For the eradication of the 
evil of perjury and in the interest of 
justice, it is expedient that such witnesses 
should be prosecuted for the offence of 
perjury. A notice be issued to Krishan 
Kumar and Shrimati Vidya Devi to show 
cause as to why a complaint should not 
be filed against them for an offence 
under Section 193, Indian Penal Code.” 
The petitioner filed the present petition 
under Section 15(5) of the Act against 
the order of the learned Appellate Autho- 
rity. It was admitted by Harbans Singh, 
J.. (as My Lord, the Chief Justice, then 
was) on February 5, 1969. This order 
shows that.the revision petition was ad- 
mitted on the ground that the Appellate 
Authority is not a Court within the 
meaning of Section 476, Criminal P. C., 
and, therefore, could not issue the notice, 
The petition then came up for hearing 
before Mehar Singh, C. J., on September 
3, 1969, when it was referred to a larger 
Bench. It was thereafter placed for 
hearing before Mehar Singh, C. J. and 
myself on April 9, 1970, and we referred 
it to a Full Bench of five Judges be« 
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“cause the correctness of the judgment of 
a Full Bench of three Judges in M/s. 
Pitman’s Shorthand Academy v. M/s. B. 
Lila Ram and Sons, etc, ILR (1949) E 
Punj 606 = (AIR 1950 E Punj 181) (FB) 
was doubted. This is how this petition 
a FORIS up for hearing before this 
ench. 


2. The learned counsel for the 
petitioner has submitted that the Rent 
Controller and the Appellate Authority 
under the Act are neither Courts nor 
Civil Courts as those terms are used in 
Sections 195(1) (b), 476 and 479-A of the 
Code of Criminal Procedure, and, there- 
fore, the Appellate Authority had no 
jurisdiction to file a complaint for per- 
jury against the petitioner and her son 
nor had any jurisdiction to issue the 
notice to them to show cause why a com- 
plaint under Section 193, Indian Penal 
Code, should not be filed against them. 
The term ‘Court’ has not been defined 
in any Act other than the Indian Evi- 
dence Act, but that definition cannot be 
read into the Code of Criminal Pro- 
cedure. That Code defines ‘judicial pro- 
ceeding’ in S. 4(1) (m) as under:— 


“Judicial proceeding’ includes any 
proceeding in the course of which evi- 
dence is or may be legally taken on 
oath.” 

It has then been provided in Section 4 
of the Code that— 

“all words and expressions used here- 
in and defined in the Indian Penal Code, 
and not hereinbefore defined, shall be 
deemed to have the meanings respective- 
ly attributed to them by that Code.” 
The Indian Penal Code defines ‘Judge’ 
and ‘Court of Justice’ in Sections 19 and 
20 as under:— i 

“:Judge— The word ‘Judge’ de- 
notes not only every person who is offi- 
cially designated as a Judge, but also 
every person who is empowered by law 
to give, in any legal proceeding, civil or 
criminal, a definitive judgment, or a 
judgment which, if not appealed against, 
would be definitive, or a judgment which, 
if confirmed by some other authority. 
would be’ definitive, or who is one of a 
body of persons, which body of persons 
is empowered by law to give such a 
judgment.” 

“Court of Justice- The words 
‘Court of Justice’ denote a Judge who is 
empowered by law to act judicially 
alone, or a body of Judges which is em- 
powered by law to act judicially as a 
body, when such Judge or body of 
Judges is acting judicially.” 

We have, therefore, to find whether the 
Rent Controller and Appellate Authority 
fail within the word ‘Judge’ as defined 
above. The requirement that he should 
be empowered by law to give a defini- 
tive judgment or a judgment which, if 
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not appealed against, would be definitive, 
or a judgment which, if confirmed by 
some other authority, would be defini- 
tive, is fulfilled by both the Rent Con- 
troller and the Appellate Authority. 
They are empowered by the Act to give 
a definitive judgment which judgment, if 
not appealed against, is final and if it 
is appealed against and is confirmed by 
the Appellate or revisional Authority, it 
becomes final. It has then to be seen 
whether the proceedings before the Rent 
Controller and the Appellate Authority 
are legal. There can be no dispute that 
the proceedings are legal and judicial as 
the Rent Controller is authorised to take 
evidence and so is the Appellate Autho- 
rity in case it feels the necessity of it. 


` Otherwise, the Appellate Authority can 


decide the appeal before it on the record 
as is framed by the Rent Controller. The 
subject-matter of the applications before 
the Rent Controller is a lis between the 
landlord and the tenant and concerns— 


(i) the fixation of fair rent (S. 4); 
(ii) cases in which increase in fair 
rent is admissible (S. 5); 
_ (iii) interference with amenities en- 
joyed by the tenant (S. 10); 


(iv) conversion of a residential build- 
ing into a non-residential building with- 
out the permission in writing of the 
Controller (S. 11); 


(v) permission to be granted to the 
fenant by the Controller in case the 
landlord fails to make necessary repairs 
(S. 12); and 

(vi) eviction of tenants (S. 13). 
Section 14 of the Act provides for cer- 
tain decisions to operate as res judicata; 
Section 15 provides for an appeal to the 
Appellate Authority and a revision to the 
High Court; Section 16 provides that an 
Appellate Authority or a Controller 
shall have the same power of summon-~ 
ing and enforcing the attendance cf the 
witnesses and compelling the production 
of evidence as are vested in a Court 
under the Code of Civil Procedure; Sec- 
tion 17-A empowers the High Cotrt to 
transfer any proceeding pending before 
any Appellate Authority to another Ap- 
pellate Authority and it empowers the 
Appellate Authority to transfer any pro- 
ceeding pending before any Controller 
to another Controller within its jurisdic- 
tion and Section 18 requires the landlord 
and tenant to furnish such particulars in 
respect of any building or rented land 
as may be prescribed to the Controller 
or any person authorised by him in that 
behalf. Section 19 provides for penalties 
while Section 20 authorises the State 
Government to make rules for the pur- 
poses of carrying out all or any of the 
provisions of the Act. 


3. Under Section 9 of the Code 
of Civil Procedure, the Civil Courts have 
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the jurisdiction to try all suits of a civil 
nature excepting suits of which cogni- 
zance is either expressly or impliedly 
barred. It is well known that the suits 
for ejectment of tenants were cognizable 
by the Civil Courts before the Rent Acts 
were enacted and it is the jurisdiction 
of Civil Courts which is exercised by the 
Rent Controllers and the ‘ Appellate 
Authorities. All proceedings before the 
Rent Controller are of a civil nature and 
the power to adjudicate upon those 
matters would have been of the Civil 
Courts but for the Rent Acts which have 
conferred that jurisdiction on special tri- 
bunals like the Rent Controller and Ap- 
pellate Authority under the Act. There 
are various Acts under which the power 
has been given to the Civil Courts be- 
fore whom the suits are filed to ignore 
the contracts -between the parties, for 
example, the Usurious Loans Act and the 
Punjab Relief of Indebtedness Act, 
_ whereunder interest at a rate higher than 
the one prescribed in the Act has to be 
disallowed. Similarly, all the powers 
that have been vested in the Rent Con- 
troller under the Act could be given to 
the Civil Courts as all those matters are 
of a civil nature. For this reason it 
cannot be denied that the proceedings 
before the Rent Controller and the Ap- 
pellate Authority are legal and of a civil 
nature. 


4. In Virinder Kumar Satyawadi 
v. State of Punjab, AIR 1956 SC 153, 
their Lordships of the Supreme Court 
stated the essential characteristics of a 
Court as distinguished from a tribunal 
san ag quasi-judicial functions as 
under:— 


“It may be stated broadly that what 
distinguishes a Court from a quasi-judi- 
cial tribunal is that it is charged with 
a duty to decide disputes in a judicial 
manner and declare the rights of parties 
in a definitive judgment. To decide in 
a judicial manner involves that the par- 
ties are entitled as a matter of right to 
be heard in support of their claim and 
to adduce evidence in proof of it. 


And it also imports an obligation on 
the part of the authority to decide the 
matter on a consideration of the evidence 
adduced and in accordance with law. 
When a question, therefore, arises as to 
whether an authority created by an Act 
is a Court as distinguished from a quasi- 
judicial tribunal, what has to be decided 
is whether having regard to the provi-~ 
sions of the Act it possesses all the at~- 
tributes of a Court.” 


I have already pointed out above that 
Section 16 of the Act empowers the Rent 
Controller and the Appellate Authority 
to summon and enforce the attendance 
of witnesses and to compel the produc- 
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tion of evidence like a Civil Court under 
the Code of Civil-Procedure and under 
the various sections of the Act, the Rent 
Controller has to decide the matters 
brought before it on the evidence that 
is produced by the parties and the par- 
ties have a right to produce that evi- 
dence and to be heard in support of their 
claims. Similarly, the Appellate Autho- 
rity has to decide the appeal preferred 
before it after sending for the records 
of the case from the Rent Controller and 
after giving the parties an opportunity 
of being heard. It has also been given 
the power to make further inquiry into 
the matter which, of course, means an 
inquiry held in the presence of the par- 
ties and not at their back. The parties 
have thus the right to be heard in the 
proceedings before the Rent Controller 
as well as the Appellate Authority. It 
is, therefore, evident that the Rent Con- 
troller and the Appellate Authority 
decide in a judicial manner the proceed- 
ings that are taken before them. From 
this attribute of the Rent Controller and 
the Appellate Authority it follows that 
they are not only Courts but ‘Courts of 
Justice’ as defined in Section 20 of the 
Indian Penal Code. Since the proceedings 
before them are of a civil nature, they 
are necessarily to be termed as Civil 
Courts of Justice or simply Civil Courts 
for the purposes of Sections 195(1) (b), 
476 and 479-A of the Code of Criminal 
Procedure. 


5. It is also useful af this stage 
to refer to sub-section (2) of S. 195 of 
the Code of Criminal Procedure which 
is as under:— 


“In Cls. (b) and (c) of sub-section (1), 

the term ‘Court’ includes a civil, revenue 
or criminal Court, but does not include 
a Registrar or Sub-Registrar under the 
Indian Registration Act, 1877.” 
It is evident from the language of this 
sub-section that but for the exclusion ex- 
pressly made, a Registrar or a Sub-Re- 
gistrar under the Indian Registration 
Act would legitimately be considered to 
have been included in the term ‘Court’. 
In view of the legislative intention 
clearly expressed in this sub-section, 
there is every reason to include the Rent 
Controller and the Appellate Authority 
within the definition of the term ‘Court’ 
as given in Section 195(2) of the said 
Code as these tribunals have far greater 
trappings of a Court than a Registrar or 
a Sub-Registrar under the Indian Regis~ 
tration Act. 


6. In view of what has been said 
above, I hold that the Appellate Autho- 
rity had the right to issue the notices to 
the petitioner and her son under Sec- 
tion 479-A of the Code of Criminal Pro- 
cedure to show cause why a complaint 
under Section 193, Indian Penal Code, 
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should not be filed against them and to 
file a complaint under Section 195(1) (b) 
of the said Code if it came to the con- 
clusion that it was expedient and in the 
interest of justice to file such a com- 
plaint against them. Under S. 195 (1) (b) 
of the said Coda the complaint can be 
filed by the Court in which or in relation 
to any proceedings before whom the 
offence of perjury was committed or a 
Court to which that Court is subordinate. 
Subordination means judicial subordina- 
tion and it cannot be contended that 
the Rent Controller is not subordinate to 
the Appellate Arthoritv in view of the 
fact that the appeals from the orders of 
a Rent Controller lie to an Appellate 
ee under Section 15 (1) (b) of the 
ct. 


7. The reason why the case was 
referred to a Full Bench of five Judges 
was that a Full Bench of three Judges 
of this Court had decided in ILR (1949) 
. East Punj 606= (AIR 1950 East Punj 181) 
(supra), that neither the Rent Controller 
nor the Appellate Authority is a Court 
of law subordinate to the High Court 
within the meaning of Section 115 of the 
Code of Civil Procedure. No fault can 
be found with that judgment because the 
Rent Controller and the Appellate Autho~ 
rity are not Civil Courts for the purposes 
of the Code of Civil Procedure as the 
jurisdiction of the Civil Courts to adju- 
dicate on the matters provided for in the 
Act is expressly barred. Any Court 
dealing with those barred matters can- 
not be termed as a Civil Court, but that 
judgment cannot be read to mean that 
the Rent Controller and the Appellate 
Authority are not Courts or Civil Courts 
for the purposes of Sections 195(1) (b), 
476 and 479-A of the Code of Criminal 
Procedure. 


8. I now proceed tọ consider 
some of the other judgments cited before 
us which I consider to be relevant. In 
Lalji Haridas v. State of Maharashtra, 
AIR 1964 SC 1154, it was decided by 
maiority of three to two, that the pro- 
ceedings taken by an Income-tax Officer 
under Section 37 of the Income-tax Act, 
1922, are judicial proceedings and while 
taking those proceedings the Income-tax 
Officer is to be deemed a Court, so that 
the protection granted by Section 195 
(1) (b) of the Code of Criminal Procedure 
has to be made available to the person 
who commits an offence under Sec. 193, 
Indian Penal Code, in relation to those 
- proceedings before the Income-tax Offi- 
eer, with the result that the complaint 
by that officer is a condition precedent 
to a Magistrate taking cognizance of that 
offence. This judgment clearly supports 
the view that I have taken above in res- 
pect of the Rent Controller and the Ap- 
vellate Authority. 
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9. Another judgment of their Lord- 
ships of the Supreme Court in Thakur 
Jugal Kishore Sinha v. Sitamarhi Central 
Co-op. Bank Ltd., AIR 1967 SC 1494, is 
quite instructive on this point. In that 
case the question for determination was 
whether the Assistant Registrar, func- 
tioning under Bihar and Orissa Cc-opera- 
tive Societies Act, is a Court subordinate 
to the High Court for the purposes of 
Section 3 of the Contempt of Courts Act 
and the answer given by their Lcrdships 
was in the affirmative. In support of 
that conclusion, it was said:— 


“A Registrar exercising powers under 
Section 48 must, therefore, be held to 
discharge the duties which would other- 
wise have fallen on the ordinary civil 
and revenue Courts of the land. The 
Registrar has not merely the trappings 
of a Court but in many respects he is 
given the same powers as are given to 
ordinary Civil Courts of the land by the 
Code of Civil Procedure including the 
power to summon and examine witnesses 
on oath, the power to order inspection of 
documents, to hear the parties after 
framing issues, to review his own order 
and even exercise the inherent jurisdic- 
tion of Courts mentioned in Section 151 
of the Code of Civil Procedure. In such 
a ease there is no difficulty in holding 
that in adjudicating upon a dispute re- 
ferred under Section 48 of the Act, the 
Registrar is, to all intents and purposes, 
a Court discharging the same functions 
and duties in the same manner as a 
Court of law is expected to do.” 


Their Lordships further observed in 
para 20 of the report:— 


“The Assistant Registrar had all the 
powers of a Registrar in this case es not- 
ed in the delegation and he was com- 
petent to dispose of it in the same manner 
as the Registrar would have done.,....... 

In conclusion, therefore, we must 

hold that the Assistant Registrar was 
functioning as a Court in deciding the 
dispute between the bank and the ap- 
pellant and Jagannath Jha.” 
These observations of their Lordships 
aptly apply to the Rent Controller and 
the Appellate Authority under the Act. 
I, therefore, hold that the Rent Ccntrol- 
ler and the Appellate Authority under 
the Act are Civil Courts for the purposes 
of Sections 195(1) (b), 476 and 479-A of 
the Code of Criminal Procedure ard the 
Appellate Authority was within its juris- 
diction to issue the notice to the peti- 
tioner and her son while disposing of 
the appeal and no fault can be found 
with that order. 


10. I have not been able to under- 
stand why the petitioner has raised this 
contention. Sections 195(1) (b), 476 and 
479-A of the Code of Criminal Procedure 
afford a protection to the parties and 
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witnesses appearing before the Courts 
that they will not be prosecuted for 


perjury except on the complaint of the 
Court and before the Court files a com- 
plaint for perjury, it has to give a notice 
to the offender to show cause against the 
filing of the complaint and it has alse 
to come to the conclusion that it is ex- 
pedient and in the interest of justice to 
file a complaint. If this protection is 
taken away, any person can file a com- 
plaint against the offender which will 
mean a great deal of harassment to him 
particularly at the hands of opponents 
who are likely to be very vindictive in 
such cases. The Court, after hearing the 
offender, has to form an opinion whether 
it is advisable or expedient to file the 
complaint or not. In many cases it may 
form an opinion that the filing of the 
complaint will serve no useful purpose 
and thus discharge the notice and the 
offender shall be saved the botheration 
of undergoing a trial in the criminal 
Court. There is also another safeguard 
provided in Section 476-B of the Code 
of Criminal Procedure inasmuch as an 
appeal lies against the order of a Court 
ordering prosecution. In the cases 
brought to our notice, the protection of 
Section 195(1) (b) of the said Code was 
claimed on the ground that the officers 
before whom the offence of perjury was 
alleged to have been committed were 
Courts and the Magistrate could not take 
cognizance of that offence without a 
written complaint by that officer. In 
those cases it was held that the said 
officers were not Courts and, therefore, 
the protection under Section 195(1) (b) 
was not available. 


11. Virinder Kumar Satyawadi’s 
case, AIR 1956 SC 153 (supra) related to 
a Returning Officer and it was held that 
the Returning Officer was not a Court 
although his function, while acting under 
Section 36 of the Representation of the 
People Act, is judicial in character but 
he is not to act judicially in discharging 
it. In Brajinandan Sinha v. Jyoti Narain, 
AIR 1956 SC 66, their Lordships held that 
a Commissioner appointed under the 
Public Servants (Inquiries) Act (37 of 
1850), was not a Court. In Jagannath 
Prasad v. State of Uttar Pradesh, AIR 
1963 SC 416, their Lordships held that 
the Sales-tax Officer is not a Court and 
in respect of an offence under Sec. 471, 
Indian Penal Code, committed in the 
proceedings before him, the complaint by 
him was not necessary under Section 195 
of the Code of Criminal Procedure. 


12. In Chaparala Krishna Brah- 
man v. Guduru Govardhanaiah. AIR 1954 
Mad 822, it was held that an Income-tax 
Officer is not a Court when acting under 
Section 37 of the Income-tax Act. 1922. 
This judgment should be deemed to have 
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been overruled by the judgment of their 
Lordships of the Supreme Court in Lalji 
Haridas’s case, AIR 1964 SC 1154 (supra). 


13. In Sudhindra Kumar Deb v. 
Gopika Ranjan Datta, AIR 1960 Assam 
55, it was held that the Industrial Tri» 
bunal is not a Court although for the 
purposes of Section 193 of the Indian 
Penal Code, the proceedings before the 
tribunal will be considered to be judicial. 
The learned Judges relied on a decision 
of their Lordships of the Supreme Court 
in Bharat Bank Ltd., Delhi v. Employees 
of the Bharat Bank Ltd., Delhi, AIR 1950 
SC 188. The reason seems to be obvious 
because an Industrial Tribunal does not 
give a definitive judgment but makes an 
award and that award becomes operative 
only if the State Government publishes 
it. If the State Government does not 
choose to publish it, it does not become 
operative at all, from which it follows 
that the award made by an Industrial 
Tribunal proprio vigore has no operative 
force and cannot be said to amount to 
a definitive judgment. 


14, Although in the grounds for 
revision the order of the Appellate Autho- 
rity has been challenged on merits also, 
but no arguments were addressed to us 
on any other point nor were any argu- 
ments addressed on any other point be- 
fore the learned Chief Justice or the 
Division Bench which referred it for 
decision to the Full Bench. 


15. For the reasons given above. 
there is no merit in this revision peti- 
tion which is dismissed and the order 
of the learned Appellate Authority is 
affirmed. There is, however, no order as 
to costs as the point of law canvassed 
was not free from difficulty. 


HARBANS SINGH, C. J.: 16. I 
agree. 

R. S. NARULA, J.: 17. I also 
agree. 

P. C. JAIN, J.: 18. I agree. 

C. G. SURI, J.: 19. I agree. 


Petition dismissed. 


AIR 1971 PUNJAB & HARYANA 155 
(V 58 C 37) 
FULL BENCH 
HARBANS SINGH, C. J., D. K. MAHA- 
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AND R. S. NARULA, JJ. 
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(A) Constitution of India, Arts. 131 
and 226 — Expression “to the exclusion 
of any other court” in Art. 131 — It in- 
cludes High Court exercising jurisdiction 
under Art. 226 — State challenging power 
of Parliament to enact law imposing 
wealth tax on azricultural land — Peti- 
tion relates to dispute between State 
Government and Union of India — 
Supreme Court alone can decide matter 
and hence petition is not maintainable. 


(Per Full Bench): A writ petition 
filed by the State Government under 
Art. 226, challerging the power of the 
Parliament to enact the law imposing 
wealth tax on the agricultural land which 
the State claims to be exclusively within 
the jurisdiction of the State legislature, 
raises a dispute .between the State Gov- 
ernment and the Union of India and 
therefore under Art. 131, the Supreme 
Court has the exclusive original juris- 
diction to decide the same. The peti- 
tion is therefore not maintainable. 

(Paras 5, 30) 


Under Art. 226 jurisdiction is exer- 
cised by a High Court and the High 
Court does fall within the purview of 
the words “to the exclusion of any other 
court” in Art. 131. These words cannot 
be given the limited meaning whereby 
only the original jurisdiction of the three 
Presidency Courts of Madras, Bombay 
and Calcutta was intended to be exclud- 
ed. (Para 5) 


(B) Wealth-tax Act (1957), S. 2(m)— 
Constitution of India, Art. 248 and Sch. 
VII, List I, Entries 86 and 97 and List HM, 
Entry 49 — “Net Wealth” — Expression 
as amended by Finance Act 1969 so as 
to include capital value of agricultural 
land — Amendment is ultra vires — 
Amendment canrot be justified under 
Art. 248 read with Entry 97. 


Per Majority (Prem Chand Pandit, 
J. Contra): The Wealth Tax Act as 
amended by Section 24 of the Finance 
Act, 1969 in so Zar as it includes the 
capital value of tke agricultural land for 
the purpose of computing “net wealth” 
is ultra vires the Constitution. 
(Para 47) 


Entry 86 of List I expressly excludes 
imposition of a tax by including agri- 
cultural land in the assets and the tax 
cannot be justified by a reference to 
Art. 248 which confers residuary powers 
on Parliament read with Entry 97 of the 
same list. All Entries in List I and asa 
matter of fact entries in all the three 
lists have to be interpreted in a manner 
so as not to lead to any conflict and to 
give full effect to all the entries under 
Entry 97 of List I the Parliament has 
been given power to impose taxes which 
are not covered in Lists II and III. This 
Entry cannot, however, be interpreted 
to give power to the Parliament to levy, 


A 


State v. Union of India (FB) 


A.I. R. 


a tax, which it is specifically prohibited 
from so imposing under Entry 86. The 
only proper way of reading Entries 86 
and 97 of List I, together, to give effect to 
both, is to hold that in addition to the 
taxes specifically enumerated in the Lists, 
the Parliament can impose other taxes 
under Entry 97 provided two conditions 
are satisfied: 


= _ (1) that such a tax is not mentioned 
in List II or List III; and (2) that such 
a tax is not prohibited under any of the 
Entries in List I. Case law discussed. 


(Fara 19) 
(C) Constitution of India, Art. 246— 
Doctrine of pith and substance — Entry 


86 of List I does not conflict with Entry. 
49 of List I. 


Entry 86 of List I and Entry 49 of 
List II of Schedule VII cover alto- 
gether different fields and one does not 
entrench upon the other. So far as 
Entry 86 of List I is concerned, thet deals 
with a tax which, in pith and substance, 
is on the capital value of the assets of 
a person and it makes no difference if 
one of the constituents of the assets 
happens to be land or building. The 
only exception expressly mentioned in the 
said entry is that while taking into con- 
sideration the assets, agricultural land 
cannot be taken into account. As re- 
gards Entry 49 of List II, it empowers 
the State Legislatures to tax directly 
lands and buildings, and for determining 
the basis of the tax the State Legislature 
may take either the area, annual rental 
value, market value or the capital value. 
The mere fact that the tax is calculated 
on the basis of annual rental value will 
not turn it into a tax on income and if 
it is based on capital value, it will not 
turn it into a tax on capital value. 

(Para 15) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 169 (V 57)= 
(1970) 1 SCR 268, Asst. Commr. 
of Urban Land Tax, Madras v. 
Buckingham and Carnatic Co. 
Ltd. 

(1970) AIR 1970 SC 192 (V_57)= 
(1970) 1 SCR 388, Shri Prithvi 
Cotton Mills Ltd. v. Broach 
Borough Municipality 13 


(1970) AIR 1970 SC 999 (V 57)= 
76 ITR 713, The Second Gift 
Tax Officer Mangalore v. D. H. 
Hazareth 


(1970) AIR 1970 Andh Pra 86 

(V 57) = ILR (1968) Andh Pra 

279 (FB), His Highness Prince 
Azam Jah v. Expenditure Tax l 
Officer ‘OE 

(1969) AIR 1969 SC 59 (V 56) = 

(1969) 1 SCR 108, Sudhir Chandra 

v. Wealth-tax Officer, Calcutta 
12, 13, 32 


13, 32 


14, 21, 
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(1965) ATR 1965 SC 1875 (V 52)= 
aa 1 SCR 909, Navnit Lal v. 
K. K. Sen, Appellate Asst. 
Commr. of Income-tax Bom- 


ay 
(1965) AIR 1965 Punj 65 (V 52)= 
ILR (1965) 1 Punj 26, Mt. Gaindi 
v. Union of India 21 
(1963) AIR 1963 SC 1742 (V 50)= 
(1964) 2 SCR 608, Gordhandas 
Hargovindas Vv. Municipal 
Commr. Ahmedabad 33 
(1962) AIR 1962 SC 1281 (V 49)= 
(1962) Supp 3 SCR 436, R. C. Jall 
_v. Union of India 
(1962) AIR 1962 SC 1563 (V 49)= 
(1963) 1 SCR 220, Jagannath 
Baksh Singh v. State of Uttar 
Pradesh 12 
(1941) AIR 1941 FC 16 (V 28) = 
1940 FCR 110, United Provinces 
v. Mt. Atiqa Begum 16 
(1939) AIR 1939 FC 1 (V 26) = 
1939 FCR 18, In re Central Pro- 
vinces and Berar Act No. 14 of 


16 


-1938 12, 18 
(1937) 1937 AC 863 = 106 LJ PC 
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H. L. Sibal, Advocate-General (Pun- 
jab). with M. R. Sharma, S. C. Sibal and 
R. N. Narula, for Petitioner; H. R. 
Gokhale, with D. N. Awasthy and B. S. 
Gupta, for Respondent. 


HARBANS SINGH, C. J.: This 
order will dispose of two writ petitions, 
one filed by the State of Punjab 
2291 of 1970) and the other by a private 
person (C. W. 2673 of 1970), challenging 
the validity of Section 24 of the Finance 
Act, 1969, so far as the same amended 
relevant provisions of Wealth Tax Act, 
1957, and included the capital value of 
agricultural land in computing the total 
assets on which wealth-tax is payable. 


Ze The Wealth-tax Act of 1957 
(Act No. 27 of 1957) was passed by the 
Parliament in September 1957 imposing 
tax on the “net wealth’ on the corres- 
ponding valuation date of every indivi- 
dual. Hindu undivided family and com- 
pany. Clause (m) of Section 2 defined 
“net wealth’. Relevant part of the defi- 
nition necessary for the purpose of the 
controversy before us is as follows:— 


ce & 


net wealth’ means the amount by 
which the aggregate value computed in 
accordance with the provisions of this 
Act on all the assets, wherever located, 
belonging to the assessee on the valua- 
tHon date sscisirirscsssss , 18S in excess of the 
aggregate value of. all the debts owed by 
the assessee on the valuation date......... 
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3. The definition of “assets” given 
in Section 2(e), as it existed prior to the 
amendment made by the Finance Act, 
1969. was as follows:— 


“ ‘assets’ includes property of every 
description, movable or immovable, but 
does not include— 


(i) agricultural land and growing 
crops, grass or standing trees on such 
mar $ 
Charging section is Section 3. Section 4 
enumerates certain items of assets which 
are to be included in the ‘net wealth’. 
section 5 provides certain exemptions 
with which we are not concerned. Sec- 
tion 14 provides for the filing of return 
by a person whose net wealth on the 
valuation date was of such an amount as 
to render him liable to wealth-tax under 
this Act. This return is to be filed “be- 
fore the thirtieth day of June of the 
corresponding assessment year”. Sec- 
tion 18 provides for the penalty for 
failure to furnish the return without any 
reasonable cause and for furnishing an 
incorrect return. This Act, prior to the 
amendment made by the Finance Act, 
1969, therefore, excluded altogether agri- 
cultural land from being included in the 
assets of a person for the purposes of the 
tax. Section 2(e) which inter alia ex- 
cluded agricultural land from the defini- 
tion of “assets” for the purpose of the 
Wealth-tax Act was amended by Sec. 24 
of the Finance Act, 1969, and for the 
assessment year commencing on the Ist 
of April, 1970, and for all subsequent as- 
sessment years, the exclusion of agri- 
cultural land was omitted. Thus the 
assets for the purpose of computing the 
net wealth after the aforesaid amend- 
ment, came to include agricultural land 
as well. Exemption of agricultural land 
to a certain extent was provided for by 
making an amendment in Section 5 but 
we are not concerned with that. 


4. The time for filing a return for 
the assessment year commencing on Ist 
of April, 1970, which return for the first 
time would have to include agricultural 
land amongst the assets of a person, was 
extended from time to time and the last 
date now fixed is 30th of September, 
1970. The two writ petitions have been 
filed challenging the competence of the 
Parliament to make the amendment so 
as to include agricultural land in com- 
puting the net wealth of a person for the 
purpose of computing the tax. In both 
these writ petitions the validity has been 
challenged on two grounds. The first 
ground is that agricultural land is in- 
cluded in Entry 49, List II in the Seventh 
Schedule of the Constitution known as 
the State List and such a tax could be 
imposed only by the State Government 
and not by the Union Government. In 
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the writ petition filed by the State of 
Punjab the point has specifically been 
taken that the Parliament by the 
impugned amendment has encroached 
upon the sphere of the State Legislatures. 
The second line cf attack is that, in any 
case, even if the tax is not covered by 
Entry 49 aforesaid, the Parliament is not 
authorised to impose this tax under Arti- 
cles 246 and 248 read with Entries 86 
and 97 of List I in the Seventh Schedule 
of the Constitution. 


5. Mr. Gokhale appearing for the 
Union Government took up a preliminary 
objection to the effect that the matter in 
dispute could not be raised before this 
Court under Aris. 226 and 227. The 
argument was that the writ petition filed 
by the State of Punjab raised a dispute 
between the State of Punjab and the 
Union Governmen: regarding the power 
of the Parliament to enact the law impos- 
ing wealth-tax on agricultural land which 
is claimed by the petitioners to be ex- 
clusively within the jurisdiction of the 
State Legislatures and that in view of 
this the dispute was exclusively triable 
by the Supreme Court of India by virtue 
of Art. 131 of the Constitution. On the 
other hand the position taken up by the 
State is that matters which can be dealt 
with by the High Court under Art. 226 
are not necessarily exclusively triable 
by the Supreme Court under Art. 181. 
It would be necessary to reproduce re- 
levant part of Art. 131 of the Constitu- 
tion which runs thus— l 


“Subject to the provisions of this 
Constitution, the Supreme Court shall, to 
the exclusion of any other court, have 
original jurisdiction in any dispute— 

(a) between the Government of 
India and one or more States; or 

HUD) srini ies 

a RP ere $ 

if and in so far as the dispute in- 
volves any question (whether of law or 
fact) on which the existence or extent 
of a legal right depends:” 


The dispute which is the subject- 
matter of writ petizion No. 2291 of 1970 
filed by the State cof Punjab is certainly 
a dispute between the State on the one 
hand and the Union Government on the 
other. Again it was not seriously con- 
troverted that this dispute does involve 
a question of lav as to whether the 
Parliament has power under the Con- 
-stitution to impose wealth-tax on agri- 
cultural land. It is also not disputed 
that on the determination of this ques- 
tion of law will depend the legal right 
of the Union Government to recover the 
wealth-tax so imposed including the 
capital value of the agricultural land 
while computing the total assets for the 
purpose of the wealth-tax. The argu- 
ment of the learned Advocate General 


A.L R. 


for the State of Punjab was that this 
Art. 131 opens with the words “subject 
to the provisions of this Constitution” 
and, therefore, we have to look to the 
other provisions of the Constitution to see 
if the matter in controversy can be tried 
by any other tribunal. In this connec- 
tion he referred to a number of Articles 
which give jurisdiction to various other 
tribunals to decide disputes inter se be- 
tween the States or between the States 
and the Union Government. He referred 
to Art. 143 which empowers the Presi- 
dent to obtain the opinion of the Supreme 
Court on a matter that he may refer to 
the Supreme Court; Art. 257 under which 
directions can be given to the States and 
in ‘case of dispute the matter has to be 
referred to the Chief Justice of India, 
Art. 262 which relates to the question how 
inter-State water disputes can be refer- 
red to some Commission, Art. 280 relat- 
ing to appointment of Finance Commis- 
sion for the allocation of funds between 
the States and the Centre, Art. 290 relat- 
ing to adjustment of expenses, a dispute 
about which has to be decided by an 
arbitrator appointed by the Chief Justice 
of India and Art. 363 relating to disputes 
arising out of certain treaties, agree- 
ments, etc. These provisions were re- 
ferred to merely by way of illustrations. 
It has to be borne in mind that in none 
of these provisions the matter is dealt 
with by any Court. Learned Advocate 
General then referred to Art. 226 under 
which the State has come to this Court. 


The argument of the learned Advo- 
cate-General was that the High Court can 
interfere in the exercise of the extra- 
ordinary surpervisory jurisdiction under 
this Article only in a very limited sphere, 
namely, where the question raised is one 
of jurisdiction, as in the present case, or 
where there is some mistake apparent on 
the face of the record of a subordinate 
tribunal and that so long as a matter can 
fall under Art. 226, this Court can take 
cognizance of the matter notwithstar.ding 
the fact that it is an inter-State dispute 
and of the nature as described in Arti- 
cle 131 because Art. 131 is “subject to 
the provisions of this Constitution.” I 
am afraid in advancing this argument the 
full effect is not being given to the words 
“to the exclusion of any other court.” 
Under Art. 226 jurisdiction is exercised 
by a High Court and High Court would 
certainly fall within the purview of the 
words “any other court.” When Art. 131 
expressly provides that the Supreme 
Court shall have original jurisdiction to 
the exclusion of any other Court, then 
full effect has to be given to the wording 
of the Article. It is not possible to give 
to the words “to the exclusion of any 


other court” a limited meaning whereby ' 


only the original jurisdiction of the three 


1971 


Presidency Courts, namely, Madras, 
Bombay and Calcutta, was intended to 
be excluded. I, therefore, feel that there 
is force in the preliminary objection 
raised by the learned counsel for the 
Union of India that the dispute raised in 
the petition filed by the State of Punjab 
was exclusively triable by the Supreme 
Court of India and consequently decline 
to entertain that writ petition. 


6. Two preliminary objections 
were also raised in respect of the peti- 
tion filed by the private person, in Civil 
Writ No. 2673 of 1970. It was urged that 
the question raised in this writ petition 
was identically the same as raised in the 
writ petition filed by the State of Punjab 
and as the latter was exclusively triable 
by the Supreme Court and the matter 
involved being of all India importance, it 
was advisable that the matter should be 
authoritatively settled by the Supreme 
Court. There can be no manner of doubt 
that the point involved is of all India 
importance and it is for that reason that 
this special Full Bench was constituted 
to hear the same, yet the learned coun- 
sel for the Union Government was not 
able to point out any provision of law 
under which this Court can decline to 
deal with this matter and can direct the 
petitioner to approach the i Supreme 
Court. Nor is there any provision under 
which this Court can refer this matter 
t the Supreme Court. Consequently, 
there is no force in this objection an 
I repel the same. 


7. The second objection is also 
without any force. It was urged that 
no proceedings under the Wealth-tax Act 
have been started against the petitioner 
and the various allegations made by 
as to his net wealth position have 
to be investigated by the proper 
authority, ete., etc, and that the 
petition is, therefore, hypothetical and 
premature. It was conceded by the 
learned counsel that under Section 14 
an assessee who is liable to the payment 
of wealth-tax is bound to file a return 
of his wealth, including the agricultural 
assets, for the assessment ‘year beginning 
with Ist of April, 1970, on or before 30th 
September, 1970, and that a person fail- 
ing to file such a return would render 
himself to fairly high penalties provided 
under Section 18 of the Wealth-tax Act. 
The point taken by the petitioner is that 
the Parliament has no power to include 
the agricultural land for the purpose of 
determining net wealth and he is threat- 
ened with serious consequences if he 
fails to comply with the provisions of 
the Act, and, therefore, this petition can- 
not be said to be premature. This pre- 
liminary objection raised, therefore, has 
also to be repelled. 
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8. The Advocate General for the 
State of Punjab argued the case on behalf 
of the private person. Facts detailed in 
the petition so far as they relate to the 
particular case of the petitioner were not 
adverted to and it is not necessary to 
mention them. The point of law that 
arises for consideration is whether the 
Parliament has power to legislate so as 
to include amongst assets the agricultural 
land for determining net wealth on which 
tax is payable under the Wealth-tax Act. 


9. It was agreed that Arts. 245, 

246 and 248 of the Constitution invest 
the Parliament and the State Legislatures 
with the power of legislation and define 
their spheres of legislation. Article 245 
defines the extent of territorial jurisdic- 
tion of the Parliament and the State 
Legislatures respectively. The Legis- 
lature of a State is authorised to make 
laws for the whole or any part of the 
State and the Parliament can make laws 
for the whole or any part of the terri- 
tory of India. Articles 246 and 248, so 
far as they are necessary for our pur- 
poses, are as under:-— 
f “246. (1) Notwithstanding anything 
in Clauses (2) and (3), Parliament has 
exclusive power to make laws with res- 
pect to any of the matters enumerated 
in List I in the Seventh Schedule (in 
this Constitution referred to as the 
“Union List”). 


(2) Notwithstanding anything in 
Clause (3), Parliament, and, subject to 
Clause (1), the Legislature of any State 
also, have power to make laws with res- 
pect to any of the matters enumerated 
in List ITI in the Seventh Schedule (in 
this Constitution referred to as the ‘‘Con- 
current List”). 


(3) Subject to Clauses (1) and (2), 
the Legislature of any State has exclu- 
sive power to make laws for such State 
or any part thereof, with respect to any 
of the matters enumerated in List II in 
the Seventh Schedule (in this Constitu- 
tion referred to as the “State List’’). 


Gs o Sa , 


“248. (1) Parliament has exclusive 
power to make any law with respect to 
any matter not enumerated in the Con- 
current or State List. 


(2) Such power shall include the 
power of making any law imposing a tax 
not mentioned in either of those Lists.” 
Thus these two Articles 246 and 248 read 
with the lists in the Seventh Schedule 
define the extent of the fields in which 
the Parliament and the State Legislatures 
can legislate. So far as the State Legis- 
lature is concerned, it cannot go beyond 
the matters enumerated in List II and 
so long as there is no law made by the 
Parliament on such a matter and to the 


on 
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extent to which its own law does not 
run counter to stch a law made by the 
Parliament, it can also legislate in res- 
pect of matters enumerated in List III. 
Similarly Parliament has exclusive power 
to legislate on matters enumerated in 
List I and has also power to legislate 
on matters detailed in List III. The 
Parliament, in addition, under Art. 248 
has power to legislate on matters not 
covered by Lists I and HI. We are here 
concerned with a taxing statute. In 
List I, up to entry No. 81 only subjects 
on which the Parliament can legislate 
are enumerated. Entry 82 onwards deal 
with various taxes which the Parliament 
can levy. Similarly in List IL Entries 1 
to 45 enumerate the subjects on which 
the State Legislatures can legislate and 
Entry 46 onwards deal with various 
taxes. It would be necessary to refer to 
the relevant entries dealing with taxes 
which have some bearing on the point 
before us. These are as follows:— 

“List I 

82 — Taxes on income other than 
agricultural income. 


86 — Taxes on the capital value of 
the assets, exclusive of agricultural land, 
of individuals and companies; 

87 — Estate duty in respect of Dro- 
perty other than agricultural land. 

' 88 — Duties in respect of succession 
to property other than agricultural land.” 


10. From the above it is clear that 
the Parliament has the exclusive power 
to levy taxes enumerated in the four 
entries mentioned above, namely, taxes 
on income, taxes on capital value of 
assets, estate duty and duty in respect 
of succession to ell types of property, 
except so far as they relate to agricultu- 
ral land. Thus tax on income can be 
levied by the Parliament but agricultural 
income cannot be taxed. Similarly taxes 
on the capital value of all assets would 
be within the exclusive jurisdiction of 
the Parliament but assets to be taken 
into consideration ‘would be exclusive of 
agricultural land. Same is the case with 
regard to estate daty and duty in res- 
pect of succession to property. 


11. Turning to List II, we find 
that what is excluded from Entry 82 of 
List I. namely, taxes on agricultural in- 
come, has been included in Entry 46 (List 
II). Similarly duty on agricultural land, 
which is excluded from the purview of 
the Parliament, has been put at Entry 47 
and the estate duty on agricultural land 
excluded from the purview of the Parlia- 
ment by Entry 87 cf List I, is left to the 
State Legislatures by including it in 
Entry 48. Entry 49 of List II is to the 
following effect:— 

“Taxes on lands and buildings” 
This entry consequently is not confined 
only to “taxes on the capital value of 
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A. I. Rs 


agricultural land” which matter is ex- 
cluded in Entry 86 of List I. Consider- 
able part of the arguments addressed to 
us was based on the interpretation of 
Entry 49 of List II and Entry 86 of List 
I. Before dealing with the arguments 
addressed, it is necessary to refer to 
Entry 97 of List I also, which is to the 
following effect:-— 


“Any other matter not enumerated in 

List IL or List ITI including any tax not 
mentioned in either of those Lists.” 
It was the common case of the parties 
that so far as List HII is concerned, no 
entry in it deals with the imposition of 
any tax, 


12. The first point urged by the 
learned counsel for the petitioner was 
that Entry 49 of List I was worded in 
a wide manner so as to include not only 
a tax on the capital value of agricultural 
land but also all types of taxes on land, 
both agricultural and non-agricultural, 
as well as on the buildings and that for 
this reason the wealth-tax on agricultu- 
ral land can only be imposed by the 
State under Entry 49 of List II and con- 
sequently cannot be imposed by the 
Parliament either under Entry 86 be-« 
cause the agricultural land has been 
specifically excluded or under the resi- 
duary Entry 97 because this tax is cover- 
ed by Entry 49 of List II. A number of 
cases were cited but ultimately this line 
of argument was given up by the learn- 
ed Advocate General. The reason is also 
obvious because the Supreme Court in a 
number of decided cases has drawn a 
clear distinction between the nature of a 
tax, ie. pith and substance of the tax 
and the basis or the method of assess- 
ment or the machinery to calculate the 
amount of tax payable. Entry 49 of 
List II provides for taxes on lands and 
ands’ include both agricultural and 
non-agricultural lands (see Jagannath 
Baksh Singh v. State of Uttar Pradesh, 
AIR 1962 SC 1563). Thus a State Gov- 
ernment can tax agricultural land and 
even non-agricultural land and may 
adopt as the basis for calculating or 
determining the amount of tax: 


(a) the area of the land, 
(b) the market value of the land, 


(c) the annual rental value of the 
land, or 
(d) the capital value of the land. 


In all these cases the tax will remain 
a tax on land and would not become a 
tax on income from the land where the 
basis of assessment is the annual rental 
of the land and it would not become a 
tax on the capital value of the assets 
where the basis is taken to be the capital 
value of the land. Consequently, it was 
contended on behalf of the Union Gov- 
ernment that the power of the State Gov- 
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ernment to impose tax on land. under 
Entry 49 of List II does, in no way, come 
in conflict with or entrench upon the 
sphere of the power of the Parliament 
to impose tax on the capital value of the 
assets under Entry 86 of List I. Re- 
ference in this respect may be made to 
Sudhir Chandra v. Wealth-tax Officer, 
. Calcutta, ATR 1969 SC 59. This was a 
case in which inclusion of non-agricul- 
tural land in the ‘net wealth’ for the 
purpose of wealth-tax was challenged on 
the ground that levy of tax on the capi- 
tal assets constituted by non-agricultural 
land came into conflict with Entry 49 
of List II investing the State Legislatures 
with the power to impose tax on land. 
Shah, J. who delivered the judgment of 
the Court, after referring to Entry 86 
of List I and the fact that the power 
to levy tax on lands and buildings is 
reserved to the State Legislatures by 
Entry 49 of List II, observed as follows: 


_, “The tax which is imposed by Entry 
86, List I of the Seventh Schedule, is 
not directly a tax on lands and build- 
ings. It is a tax imposed on the capital 
value of the assets of individuals and 
companies on the valuation date. The 
tax is not imposed on the components 
of the assets of the assessee; it is im- 
posed on the total assets which the as- 
sessee owns, and in determining ‘the net 
wealth not only the encumbrances speci- 
fically charged against any item of asset, 
but the general liability of the assessee 
to pay his debts and to discharge his law- 
ful obligations have to be taken into 
account. In certain exceptional cases, 
where a person owes no debts and is 
under no enforceable obligation to dis- 
‘charge any liability out of his assets it 
may be possible to break up the tax 
which is leviable on the total assets into 
. components and attribute a component to 
lands and buildings owned by an as- 
sessee, In such a case, the component 
out of the total tax attributable to lands 
and buildings may in the matter of 
computation bear similarity to a tax on 
Jands and buildings levied on the capital 
or annual value under Entry 49, List IT. 
But the legislative authority of Parlia- 
ment is not determined by visualizing 
the possibility of exceptional cases of 
taxes under two different heads operat- 
ing similarly on taxpayers. ..s....ereersese 
For the purpose of levying tax under 
Entry 49, List II the State Legislature 
may adopt for determining the incidence 
of tax the annual or the capital value 
of the lands and buildings. But the 
adoption of the annual or capital value 
of lands and buildings for determining 
tax liability will not, in our judgment, 
make the fields of legislation under the 
two entries overlapping.” 
1971 P. & H./11 IV G—45-46 


` In paragraph 6 of the report his 
Lordship dealt with the question by as- 
suming that there was some overlapping 
between the two entries. Reference was 
made to the following observations of 
Gwyer, C. J., in In re: Central Provinces 
and Berar Act No. 14 of 1938, (1939) ECR 
18 at p. 49 = (AIR 1939 FC 1 at p. 10). 


that a general power 
ought not to be so construed as to make 
a nullity of a particular power conferred 
by the same Act and operating in the 
same field when by reading the former 
in a more restricted sense effect can be 
given to the latter in its ordinary and 
natural meaning.” 

Shah, J. then went on to observe as 
under:— 

“Apparently an entry “taxes on lands 
and buildings” is a more general entry 
than the entry in respect of a tax on the 
annual value of assets of an individual 
or a company, and by conferring upon 
Parliament the power to legislate on 
capital value of the assets including lands 
and buildings, the power of the State 
Legislature was pro tanto excluded.” 


13. In Asst. Commr. of Urban 
Land Tax, Madras v. Buckingham and 
Carnatic Co. Ltd, AIR 1970 SC 169, 
under Madras Urban Land Tax Act the 
State Legislature of Madras. imposed a 
tax on non-agricultural Jand in urban 
areas at a percentage of the market 
value. This levy was challenged on the 
ground that this tax came into conflict 
with Entry 86 of List I. This was nega- 
tived both by the Madras High Court 
and by the Supreme Court. Bringing 
out the distinction between Entry 86 of 
List I and Entry 49 of List II, it was 
observed as ‘follows (paragraph 5 at 
page 1'75):— 


“The tax under Entry 86 proceeds 
on the principle of aggregation and is 
imposed on totality of the value of all 
the assets. It is imposed on the total 


_ assets which the assessee owns and in 


determining the net wealth not only the 
encumbrances specifically charged against 
any item of asset, but the general liabi- 
lity of the assessee to pay his debts and 
to. discharge his lawful obligations have 
to be taken into account. In certain ex- 
ceptional cases, where a person owes no 
debts and is under no enforceable obli- 
gation to discharge any liability out of 
his assets it may be possible to break 
up the tax which is leviable on the total 
assets into components and attribute a 
component to lands and buildings owned 
by an assessee. In such a case the com- 
ponent out of the total tax attributable 
to lands and buildings may in the matter 
of computation. bear similarity to a tax 
on lands and buildings levied on the 
capital or annual value under Entry 49, 
List II. But in a normal case a tax on 
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capital value of assets bears no definable 
relation to lands and buildings which may 
or may not form a component of the 
total assets of the assessee. But Entry 
49 of List II, contemplates a levy of tax 
on lands, and buildings or both as units. 
ot eensescesgvecees Tax on lands and buildings 
is directly imposed on lands and build- 
ings and bears a definite relation to it. 
Tax on the capital value of assets bears 
no definable relation to lands and build- 
ings which may form a component of 
the total assets of the assessee. By legis- 
lation in exercise of power under Entry 
86, List I tax is contemplated to be 
levied on the va_ue of the assets. For 
the purpose of levying tax under Entry 
49, List II the State Legislature may 
adopt for determining the incidence of 
tax the annual or the capital value of 
the lands and bucldings. But the adop- 
tion of the annual or capital value of 
lands and buildinzs for determining tax 
liability will not make the fields of 
legislation under the two entries over- 
lapping. The two taxes are entirely dif- 
ferent in their basic concept and fall on 
different subject-matters.” 


In Shri Prithvi Cotton Mills Ltd. v, 
Broach Borough Municipality, AIR 1970 
SC 192, also it was held that tax on 
lands and buildings based upon capital 
value falls squarely within Entry 49 of 
List If which provides for taxes on lands 
and buildings and reliance was placed on 
Sudhir Chandra Nawn’s case referred to 
above AIR 1969 SC 59. 


14. The Sezond Gift Tax Officer, 
Managalore v. D. H. Hazareth, AIR 1970 
SC 999, was a case of gift tax imposed 
by the Parliament in which this tax so 
far as it affected the gifts of lands and 
buildings was successfully questioned be- 
fore the Mysore High Court on the 
ground that in List IJ under Entry 18 
legislation in respect of land and under 


Entry 49 taxes on land are exclusively - 


reserved for the State Legislatures. Re- 
ferring to the division of the topics of 
the Legislatures into three broad cate- 
gories, enumerated in the Lists, Hidaya- 
tullah, C. J., speaking for the Court ob- 
served as under:— 


“It is not intended that every entry 
gives a right to levy a tax. The taxes 
are separately mentioned and in fact 
contain the whole of the power of taxa- 
TLOPs end weed. eek beds eakowee, eee: ew cies however, 
wide, that entry (18), it cannot still 
authorise a tax noz expressly mentioned. 
Therefore, either the pith and substance 
of the Gift Tax Act falls within Entry 
49 of State List oz it does not. ---sseccceee 


The pith and substance of Gift Tax 
Act is to place the tax on the gift of 
property which may include land and 
buildings. It is not a tax imposed direct- 
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ly upon lands and buildings but is a tax 
upon the value of the total gifts made 
m an year which is above the exempted 
limit. There is no tax upon lands or 
buildings as unit of taxation. Indeed 
the lands and buildings are valued to 
find out the total amount of the gift and 
what is taxed is the gift. The value of 
the lands and buildings is only the 
measure of the value of the gift. A gift- 
tax is thus not a tax on lands and build- 
ings as such which is a tax resting upon 
general ownership of lands and buildings 
but is a levy upon a particular use, 
which is transmission of title by gift.” 
The decision of the Mysore High Court 
was consequently reversed and it was 
held that Gift Tax Act was not covered 
by Entry 49 of List II. 


15. The position that emerges 
from the above discussion is that Entry 
86 of List I and Entry 49 of List II 
cover altogether different fields and one 
does not entrench upon the other. So 
far as Entry 86 of List I is concerned, 
that deals with a tax which, in pith and 
substance, is on the capital value of the 
assets of a person and it makes no dif- 
ference if one of the constituents or the 
only constituent of the assets happens-to 
be land or building. The only excep- 
tion expressly mentioned in the said 
Entry 86 is that while taking into con- 
sideration the assets, agricultural land 
cannot be taken into account. As re- 
gards Entry 49 of List II. it empowers 
the State Legislatures to tax directly 
lands and buildings, and for determining 
the basis of the tax the State Legislature 
may take either the area, annual rental 
value, market value or the capital value. 
The mere fact that the tax is calculated 
on the basis of annual rental value will 
not turn it into a tax on income end if 
it is based on capital value. it will not 
turn it into a tax on capital value. There 
is, therefore, no force in the contention 
that the tax on the capital value of the 
assets as covered by Entry 86 of List I 
impinges on the sphere of taxation re- 
served to the State Legislatures so far 
as the tax imposed by the Parliement 
affects lands or buildings. In fact as 
stated above ultimately this matter was 
not seriously disputed by the learned 
Advocate General. 


16. This now brings us to the real 
question in controversy namely, whether 
the Parliament is otherwise empowered 
to include agricultural land as part of 
the assets for the purpose of calculating 
net wealth under the Wealth-tax Act. 
Admittedly this tax can (cannot?) be im- 
posed under Entry 86 of List I. A number 
of authorities were referred to during the 
course of arguments in which it has been 
stressed by the Privy Council, the Fede- 
ral Court and the Supreme Court that 
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powers of the Legislatures should be in- 
terpreted in a liberal manner and within 
the sphere of the legislative competence 
of a Legislature the powers to legislate 
are plenary. In United Provinces v. Mt. 
Atiqa Begum, AIR 1941 FC 16 at p. 25 
it was observed as follows:— -> 


PE ANET none of the items in the 
lists is to be read in a narrow or restrict- 
ed sense, and that each general word 
, should be held to extend to all ancillary 
or subsidiary matters which can fairly 
and reasonably be said to be com- 
prehended in it.” 

Lord Atkin in Gallagher v. Lynn, 1937 
AC 863, at p. 870 observed as follows:— 


“It is well established that you are 

to look at the “true nature and character 
of the legislation”: Russell v. The Queen, 
(1882) 7 AC 839 “the pith and substance 
of the legislation.’ If, on the view of 
the statute as a whole, you find that the 
substance of the legislation is within the 
express powers, then it is not invalidated 
if incidentally it affects matters which 
are outside the authorized field.” 
Also see in this respect Navnit Lal v. 
K. K. Sen Appellate Asst. Commr. of 
Income-tax, Bombay, AIR 1965 SC 1375, 
at page 1379 where it was observed as 
under:— 


seeekievesvesatete It is hardly necessary to 
emphasise that the entries in the Lists 
cannot be read in a narrow or restricted 
sense and as observed by Gwyer, C. J. 
in 1940 FCR 110 = (AIR 1941 FC 16) 
“each general word should be held to 
extend to all ancillary or subsidiary 
matters which can fairly and reasonably 
be said to be comprehended in it.” What 
the entries in the Lists purport to do is 
to confer legislative powers on the res- 
pective Legislatures in respect of areas 
or fields covered by the said entries; and 
it is an elementary rule of construction 
that widest possible construction must be 
put upon their words. 


-17. . The question of liberal inter- 
pretation, however, hardly arises in the 
present case. It is not the case of the 
Union Government that the inclusion of 
agricultural land, amongst the assets by 
the Finance Act, 1969, was within the 
competence of the Parliament by virtue 
of Entry 86 of List I. This entry ex- 


ee oe 


pressly excludes imposition of a tax by. 


including agricultural land in the assets. 
In fact it was urged that not only in 
Entry 86 of List I. but also in other 
three entries referred to above, namely, 
82, 87 and 88 relating to taxes that can 
be imposed by the Parliament, there is 
a clear common idea that Parliament is 
prohibited from imposing any type of tax 
on agricultural land. It is prohibited 
from imposing tax on agricultural in- 
come and from levying estate duty in 
respect of agricultural land, duties in res- 


— 
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pect of succession to agricultural land 
and tax on the capital value of agricultu- 
ral land. The stand of the Union Gov- 
ernment, however, is that under Entry 97 
of List I read with Art. 248 Parliament 
is-empowered to impose tax on the capi- 
tal value of agricultural land or, shortly 
stated, can impose wealth-tax on agri- 
cultural land. The contention of Mr. 
Gokhale was that the power to levy tax 
is given not by the entries in List I or 
List III but by Arts. 245 to 248, relevant 
parts of which have already been re- 
produced above. 


He urged that under Art. 246{1) 
Parliament has been given exclusive 
power to legislate in respect of matters 
mentioned in List I and that consequent- 
ly it has power to legislate in respect of 
matters mentioned in Entry 86. It is this 
Article, therefore, which confers power 
on the Parliament to inter alia impose 
a tax which is enumerated in Entry 86. 
He then referred to Entries 82, 87 and 
88 of List I and urged that in all these 
three entries power to tax agricultural 
income or agricultural property has been 
excluded from the jurisdiction of the 
Parliament and the corresponding power 
has been conferred on the States by 
List II. He conceded that under Entry 86 
of List I power to include agricultural 
land in the assets is expressly excluded. 
He, however, urged that looked from the 
historical aspect, Entry 86 is a verbatim 
copy of Entry 55 in List I in the Seventh 
Schedule of the Government of India 
Act, 1935 and that not much emphasis 
should be laid on this exclusion. He 
vehemently argued that the mere fact 
that the agricultural land was expressly 
excluded from Entry 86 of List I does 
not mean that the Constituent Assembly 
had in mind that the conditions in the 
country would remain so static that at 
no future time it would be in the in- 
terest of the country that the Parlia- 
ment may include the agricultural land 
also in the assets which are taxable and 
that for this purpose the residuary Entry 
97 of List I read with Art. 248 should be ` 
liberally construed to confer this power 
on the Parliament. With very great res- 
pect, I have not been able to follow this 
argument of convenience. 


Entry 55 existed in List I in Gov- 
ernment of India Act and similarly an 
entry more or less corresponding to 
Entry 49 of State List also existed in 
List II of the Government of India Act 
at No. 42 which also provided for taxes 
on hearths and windows in addition to 
taxes on lands and buildings. If the 
Constituent Assembly, in spite of these 
entries, which existed before, in its 
wisdom considered it fit to keep excluded 
agricultural land from the purview of the 
Parliament, it is very difficult to under- 
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stand how, later on, without amending 
the Constitution for which ample provi- 
Sion is there in the Constitution, the 
Parliament can clothe itself with the 
power to impose a tax which has been 
expressly excluded in Entry 86 of List I. 

18. Article 248 certainly confers 
residuary powers on the Parliament. 
Our Constitution being a Federal Con- 
stitution, certain powers have been given 
to the States and certain other powers 
to the Centre. The Constituent Assemb- 
ly had to decide whether the residuary 
powers are to be given to the Parliament 
or to the States and it decided in favour 
of the Parliament. The question for con- 
sideration, therefore, is whether Art. 248 
read with Entry 97 of List I does give 
the Parliament power to impose tax on 
the capital value of assets, including 
agricultural land, as is the contention of 
the Union Government. AN that Arti- 
cle 248 provides, so far as it concerns 
the matter of imposition of tax, is that 
where a tax is not mentioned in (a) the 
State List or (b) the Concurrent List, 
then the Parliament has the exclusive 
power to make any law imposing such 
a tax. Similarly Entry 97 of List I is 
more or less to the same effect. The 
relevant part of it may be mentioned 
once again as follows: 


y APEE EEEE any tax not mer- 


tioned in either of those Lists (List II 
and List III).” 


Admittedly a tax on the capital value 
of the agricultural land is not covered 
by Entry 49 of List II, as discussed above, 
and there is no other entry in the State 
List dealing with such a tax. List IH 
does not include such a tax and, there- 
fore, wealth-tax on agricultural land is 
not a tax mentioned in either the State 
List or the Concurrent List. It was, 
therefore, urged on behalf of the Union 
Government that the Parliament enjoys 
exclusive power to legislate on this 
matter. This way of looking at the 
matters gives a complete go-by to the 
express exclusion provided in Entry 86 
of List I. It was not disputed that all 
entries in List I and as a matter of fact 
entries in all the three Lists have to be 
interpreted in a manner so as not to lead 
to any conflict and to give full effect to 
all the entries (see In the matter of the 
Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation 
Act, 1938, AIR 1939 FC 1 at p. 5) and 
even if there is an apparent conflict, an 
effort should be made to resolve the 
same. Their Lordships of the Federal 
Court referred to Her Majesty the Queen 
v. Burah, (1875) 5 Ind App 178 (PC) and 
quoted with approval the following ob- 
servations of Lord Selbourne at pages 193 
and 194: 

sesesseseeveee The Indian Legislature 
has powers expressly limited by the Act 


A. I. E. 
of the Imperial Parliament which created 


it, and it can, of course, do nothing 
beyond the limits which circumscribe 
these POWEYLS. wesceseceeeeeeseee Che establish 


ed Courts of Justice, when a question 
arises whether the prescribed limits have 
been exceeded, must of necessity deter-~ 
mine that question; and the only way 
in which they can properly do so, is by 
looking to the terms of the instrument 
by which, affirmatively, the legislative 
powers were created, and by which, 
negatively, they are restricted. If what 
has been done is legislation, within the 
general scope of the affirmative words 
which give the power, and if it violates 
an express condition or restriction by 
which that power is limited .........06«6, it 
is not for any Court of Justice to inquire 
further, or to enlarge constructively those 
conditions and restrictions.” 


Now List I which giv2s power under 
Item 97 read with Art. 248, to impose 
a tax not mentioned in the other two 
Lists, contains in itself Entry 86 which 
provides for an express prohibition or 
restriction on the powers of the Parlia- 
ment to impose a particular type of tax. 
As observed by Lord Selbourne, we 
have not only to see the powers given 
to a Legislature affirmatively, but also 
to see that the Legislature does not con- 
travene any restriction placed on the 
same. Here in the present case restric- 
tion is placed not only by the same Con- 
stitution which expressly authorises im- 
position of taxes on matters mentioned 
in Lists I and ITI, but also in the same 
List as Entry 97. Full effect, therefore, 
has to be given not only to the express 
power given to the Parliament under 
Entry 97 of List I, but also to the clear 
prohibition or restriction placed in. the 
same list. According to List I, Parlia- 
ment has power to levy taxes expressly 
mentioned in Entries 82 to 92-A. Under 
Entry 97 of this List, Parliament has 
been given power to impose taxes which 
are not covered in Lists II and ITI. This 
entry cannot, however, be interpreted to 
give power to the Parliament to levy a 
tax, which it is specifically prohibited 
from so imposing vide Entries 82 to 92-A. 


19. Another way of looking at the 
thing would be that various entries in 
List I expressly provide for certain taxes 
that can be levied by the Parliament. 
While giving this power under Entry 86 
of List I, the Parliament is expressly pro- 
hibited from imposing wealth-zax on 
agricultural land. By investing the 
Parliament with residuary power under 
Entry 97, Constituent Assembly cannot 
be taken to have authorised the Parlia- 
ment to impose tax which is so prohibit- 
ed. The result of interpreting Entry 97 
as giving power to the Parliament even 
to impose a tax, which is expressly pro~ 
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hibited by the other entries in List I, 
would be to treat the prohibition as non- 
existing. So far as Entry 86 is concern- 
ed, the effect would be that this entry 
would read as ‘taxes on the capital value 
of the assets, including agricultural land” 
or to treat the words “excluding agri- 
cultural land” as altogether non-exist- 
ing. It is impossible to interpret Entry 
97 in this manner. If the Constituent 
Assembly deliberately prohibited agri- 
cultural land from being subjected to 
wealth-tax by the Parliament under 
Entry 86, List I, it could not have intend- 
ed to give this power to the Parliament 
under Entry 97 of the same list. To 
attribute such an intention would mean, 
that though the Parliament cannot im- 
pose wealth-tax under Entry 86, because 
it is prohibited from doing so, yet it can 
impose the tax so prohibited, by purport- 
ing to act under the residuary Entry 97. 
I have not the least doubt in my mind 
that the 
Entries 86 and 97, List I, together, to 
give effect to both, is to hold that in 
addition to the taxes specifically enume- 
rated in List I, the Parliament can im- 
pose other taxes under Entry 97, pro- 
vided two conditions are satisfied: 


(1) that such a tax is not mentioned 
in List IL or List III; and 


(2) that such a tax is not prohibited 
under any of the entries in List I. . 
It cannot possibly be held that a tax 
which is -specifically prohibited from 
being imposed by the Parliament, can be 
imposed by it by having resort to the 
residuary entry. 


20. Under Entry 86 of List I the 
Constituent Assembly clearly withdrew 
the power from the Parliament to impose 
wealth-tax on agricultural land. The 
idea could be to give this power to the 
States and include it in List TJ. As al- 
ready discussed, though a general power 
to tax agricultural land is given to the 
States, this power of imposing wealth-tax 
on agricultural land has not been given. 
The other intention could have been to 
include this tax in the Concurrent List, 
but that also has not been done. The 
only other intention could have been to 
keep it out altogether. No other inten- 
tion could reasonably be attributed to 
the Constituent Assembly. It would cer- 
tainly not have been the idea behind this 
exclusion in Entry 86 of List I, that the 
same power which has been excluded in 
Entry 86, be given back to the same 
authority, i.e., the Parliament itself, in 
that very List I in which from an earlier 
entry the power had been taken out. 
That would be telling the Parliament 
that the Constituent Assembly would not 
allow the Parliament to impose its tax 
under Entry 86 and consequently pro- 
vided for a specific exclusion, but they 


only proper way of reading. 
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had no objection to the Parliament impos- 
ing that very tax, so excluded, by exer- 
cise of its power under Entry 97, List I. 
From whatever point one may look at 
the matter, it is impossible to accept 
the contention of the Union Government 
that a tax which is specifically prohibited 
from being imposed by the Parliament, 
can be imposed by it in exercise of 
powers conferred on it under Article 248 
read with Entry 97. 


21. Entry 97, List I, is obviously 
meant to cover cases of taxes, which 
possibly could not be in contemplation of 
the framers of the Constitution at that 
time but which, in view of the changing 
circumstances and changing concepts of 
the society, were considered necessary 
either to avoid concentration of wealth 
in pursuance of the Directive Principles 
contained in Article 39 or otherwise, but 
could not be included either in the taxes 
enumerated in List I or in the other two 
Lists. Such examples are: gift-tax which 
was upheld by the Supreme Court in 
AIR 1970 SC 999, referred to above, also 
upheld earlier by this Court in Mt. 
Gaindi v. Union of India, AIR 1965 Punj 
65. or the expenditure-tax which was 
upheld as valid by a Full Bench of the 
Andhra Pradesh High Court in His High- 
ness Prince Azam Jah v. Expenditure Tax 
Officer, AIR 1970 Andh Pra 86, wherein 
paragraph 10 at p. 92 it was observed 
as follows:— 


“Tt is clear and manifest from Entry 
97 in List I that on any other matter 
not enumerated in List II or III includ- 
ing any tax not mentioned in either of 
those lists, the Parliament has exclusive 
DOWEL ..ccceressseeee tO make laws. The ex- 
penditure tax which is not specifically 
provided for in any of the Entries in the 
said Lists falls well within the ambit or - 
scope Of Entry 97 ...e.ssssseesse” 


22. The effect of the impugned 
legislation in its ‘pith and substance’ is 
to impose a tax on the capital value of 
the assets, including agricultural land. 
Thus in effect the words of prohibition 
in Entry 86, namely, “excluding agricul- 
tural land” have been treated as non- 
existent. In doing so, the Parliament 
has altogether gone beyond the limita- 
tions within which it has competence to 
legislate. 


23. Another ground of attack 
taken by the petitioner was based on 
violation of Art. 14. This was pressed 
only in a half-hearted manner. The con- 
tention was that the market price of the 
agricultural land was to be taken into 
consideration for the purpose of comput- 
ing the net wealth under the Act. Thus 
the yield from the agricultural land is 
altogether irrelevant. For example an 
acre of land, which is fertile and of the 
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best quality, whether situated near a 
town or far away in a village, is going 
to produce the same quantity of grain. 
The basic idea of agricultural land it 
was urged, is that the same should be 
used for production of crops. If market 
value is to be taken the same would vary 
with its situation and thus a very fertile 
piece of land in a remote village, which 
produced larger quantity of grain, would 
be valued at a lower figure whereas a 
bad quality of lard, which produces very 
little, in the vicincty of a big town would 
be valued at a very high price and thus 
a person owning Fand in the vicinity of a 
big town shall be subjected to a larger 
amount of tax although he can get much 
less Income out of the same and he would 
thus be forced to sell the land and that 
this will not be in accordance with the 
Directive Principles embodied in Art. 39 
to avoid accumuletion of wealth and will 
run counter to Art. 14. The learned 
counsel for the cetitioner, however, was 
not able to explain how if a person owns 
land in the vicinity of a city and he sells 
_ that piece of land, this fact alone would 
run counter to the Directive Principles 
embodied in Art. 39 and how it could 
be said that there has been any discri- 
mination and how an owner of land in a 
remote village can be placed in the same 
category as a person owning land in the 
- vicinity of a big town. As already 
stated, this argument was addressed only 
half-heartedly and was not pressed, and 
it is not necessary to further consider 
the same. 


24. In view of the above discus- 
sion, Section 24 of the Finance Act, 1969, 
amending the definition of ‘net wealth’ 
in the Wealth-tax Act by including agri- 
cultural land in the assets for the pur- 
pose of computing net wealth, must be 
held to be beyond the competency of the 
Parliament and therefore, ultra vires the 
Constitution. Civil Writ No. 2673 of 1970 
is consequently accepted, rule made ab- 
solute and direction issued to the effect 
that the Wealth Tax Act, as amended 
by the Finance Act, 1969, in so far as it 
includes the capital value of the agri- 
cultural land for the purpose of com- 
puting ‘net wealth’ is ultra vires the 
‘Constitution of India. The petitioner will 
have his costs from the respondent. 
Counsel fee Rs. 500/~. Civil Writ No. 
2291 of 1970 filed by the State of Pun- 
jab is dismissed for the reasons already 
recorded, with no order as to costs, 


25. The law point having been 
decided, the other writ petitions, which 
were added to the two writs mentioned 
above, viz., Civil Writs Nos. 2826, 2882 
and 2888 of 1970, but were incomplete, 
will be put up before a Division Bench 
= being disposed of in accordance with 
aw. 


rhe I. R. 


MAHAJAN., J.: 26. I agree with 
the judgment proposed to be delivered 
by my Lord the Chief Justice and have 
nothing to add. 


GURDEV SINGH, J.: 
agree with Hon’ble C. J. 


R. S. NARULA, J.: 28. I entirely 
agree with my Lord the Chief Justice, 
and have nothing to add. 


PREM CHAND PANDIT, J.: 29. 
These two writ petitions, one filed by the 
State of Punjab (Civil Writ No. 2291 of 
1970) and the other by a private party, 
namely, Harbhajan Singh Dhillon, (Civil 
Writ No. 2673 of 1970) challenge the con- 
stitutionality of the wealth-tax on agri- 
cultural land imposed under the Wealth- 
tax Act, 1957, as amended by the Fin- 
ance Acts, 1969 and 1970. 


30. I have gone through the judg- 
ment prepared by the learned Chief Jus- 
tice and I agree with him that in the 
petition filed by the State of Punjab, the 
preliminary objection raised by Mr 
Gokhale, learned counsel for the Union 
of India. should prevail. The said peti- 
tion is not maintainable, inasmuch as this 
is a dispute between the State Govern- 
ment and the Union of India and, there- 
fore, under Art. 131 of the Constitution 
the Supreme Court has the exrlusive 
original jurisdiction to decide the same. 
This Court is not competent to entertain 
such a petition. This writ petition, 
therefore, deserves to be dismissed on 
that ground alone. 


3L. As regards the other writ 
petition filed by a private party, I have 
not been able, I say so with respect, to 
persuade myself to agree with the judg- 
ment of the learned Chief Justice. In 
my opinion, that petition also deserves 
to be dismissed. I am, therefore, writ- 
ing my separate judgment. 


i 32. The controversy in this case 
is ultimately confined within a narrow 
ambit. it is common ground that Parlia- 
ment alone has the power to enact legis- 
lation imposing wealth-tax on individuals 
and companies. It is further agreed that 
this power is based on Entry 86, List I 
of Schedule VII of the Constitution. The 
Wealth-tax Act, 1957. as it stood before 
Ist April, 1970, was strictly in accord 
with this Entry and the challenge to its 
vires was repelled by the Supreme Court 
in AIR 1969 SC 59. The main conten- 
tion of the petitioner in that case was 
that in view of Entry 49, List IL of 
Schedule VII “Taxes on lands and build- 
ings’ fell within the exclusive domain of 
the State Legislatures and that by virtue 
of that Entry all kinds of taxes on lands 
and buildings, including non-agricultural 
lands and buildings, could only be im- 
posed by the State Legislatures. The 
imposition of wealth-tax on non-agricul- 


27. I also 
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tural lands and buildings was, therefore, 


challenged as an encroachment on the 
powers of the State Legislatures, 


_  Repelling this attack, Shah, J., speak- 
ing for the Court, observed— 


“The argument advanced by counsel 
for the petitioner is wholly misconceiv- 
ed. The tax which is imposed by Entry 
86, List I of the Seventh Schedule is not 
directly a tax on lands and buildings. It 
is a tax imposed on the capital value of 
the assets of individuals and companies 
on the valuation date. The tax is not 
imposed on the components of the assets 
of the assessee; it is imposed on the total 
assets which the assessee owns, and in 
determining the net wealth not only the 
encumbrances specifically charged against 
any item of asset, but the general liabi- 
lity of the assessee to pay his debts and 
to discharge his lawful obligations have 
to be taken into account. In certain 
exceptional cases, where a person owes 
no debts and is under no enforceable 
obligation to discharge any liability out 
of his assets it may be possible to break 
up the tax which is leviable on the total 
assets into components and attribute a 
component to lands and buildings owned 
by an assessee. In such a case, the com- 
ponent out of the total tax attributable 
to lands and buildings may in the matter 
of computation bear similarity to a tax 
on lands and buildings. levied on the 
capital or annual value under Entry 49, 
List I. But the legislative authority of 
Parliament is not determined by visualiz- 
ing the possibility of exceptional cases 
of taxes under two -different heads 
operating similarly on taxpayers. Again 
Entry 49, List II of the Seventh Schedule 
contemplates the levy of tax on lands 
and buildings or both as units. It is 
normally not concerned with the divi- 
sion of interest or ownership in the units 
of lands or buildings which are brought 
to tax. Tax on lands and buildings is 
directly imposed on lands and buildings, 
and bears a definite relation to it. Tax on 
the capital value of assets bears no defin- 
able relation. to lands and buildings which 
may form a component of the total assets 
of the assessee. By legislation in exercise 
of power under Entry 86, List I, tax is 
contemplated to be levied on the value 
of the assets. For the purpose of levying 
tax under Entry 49, List II the State 
Legislature may adopt for determining 
the incidence of tax the annual or the 
capital value of the lands and buildings. 
But the adoption of the annual or capi- 
tal value of lands and buildings for deter- 
mining tax liability will not, in our 
judgment make the fields of legislation 
under the two entries overlapping.” 
~ Tn a later judgment reported as AIR 1970 
SC 169, the Supreme Court had again 
occasion to examine the apparent over- 


State v. Union of India (FB) YP. C. Pandit J.) 


[Prs, 32-35] P. & H. 167 


lapping of Entry 86, List I and Entry 49, 
List II. Ramaswamy, J., who prepared 
the judgment, observed: “In our opinion 
there is no confiict between Entry 86 of 
List I and Entry 49 of List II. The basis 
of taxation in the two Entries is quite 
distinct.” Then he proceeded to reiterate 
the position as visualised in the previous 
judgment quoted above. 


33. This very principle was enun- 
ciated in an earlier decision of the 
Supreme Court in Patel Gordhandas 


Hargovindas v.. Municipal Commr., 
Ahmedabad, AIR 1963 SC 1742 where it 
was observed— 


“The importance of the distinction 
between the levy of a tax and the machi- 
nery of its collection has often been 
pointed out by judicial pronouncements 
of the highest authority. One of the 
more recent of these is R. C. Jall v. Union 
of India, ATR 1962 SC 1281. I suppose 
the machinery of collection would in- 
clude the measure of the tax; in any 
ease, I think they are on a par. The 
subject-matter of taxation is obviously 
something other than the measure pro- 
vided for the quantification of the tax.” 


34. One thing that clearly emerges 
from the above is that State Legislatures 
may adopt any measure, i.e. the capital 
value or rental value etc., for determin- 
ing the incidence of tax on lands and 
buildings, but they cannot levy tax on 
the capital value of these assets. 
This is true even with regard to 
“taxes on the capital value of agricultural 
land.” For, on principle what applies to 
non-agricultural lands and buildings, ap- 
plies to agricultural lands and buildings 
also. If the State Legislatures cannot 
levy a tax on the capital value of non- 
agricultural lands and buildings, they 
can also not levy a tax on the capital 
value of agricultural lands and buildings 
as well. 


35. The whole difficulty is creat- 
ed by the exclusion of agricultural land 
from Entry 86, List I and by its non- 
inclusion in List If or List II. What did 
the Constitution-makers intend thereby? 
Was it their intention that agricultural 
land was to remain exempt in any scheme 
of wealth taxation for all times to come? 
Neither side has placed before us any 
material in the form of objects and 
reasons or debates in the Constituent As- 
sembly throwing any light on the subject. 
It is true that India is an agricultural 
country, historically and traditionally. 
Agricultural land has always occupied 
a special position in the economy of 
this country. Keeping in view the radi- 
cal differences in agricultural conditions 
and land tenures in various parts of the 
country, agricultural land has always 
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formed a Provincial or State subject to 
be dealt with by State Legislatures in 
accordance with the local conditions pre~ 
vailing within each State. Following the 
scheme in the Government of India Act, 
1935, the Constitution-makers have also 
placed agricultural land in most of its 
aspects in the State List. But a careful 
study of these lists shows that there is 
no clear cut allocation of agricultural 
Jand in all its aspects in favour of the 


States. In the instant case, the matter 
excluded from Entry 86, List I has not 
been included in the State List or the 
Concurrent List. 


36. I am unable to agree with the 
argument that the exclusion of agricul- 
tural land from Entry 86, List I means 
rendering the Parliament powerless to 
legislate on the excluded field under all 
conditions and in all circumstances, Nor 
do I agree with the suggestion that an 
amendment of the Constitution is requir- 
ed to enable Parliament to levy wealth- 
tax on the agricultural lands and build- 
ings. It appears that by excluding agri- 
cultural land from Entry 86, List I, the 
Constitution makers were merely stress- 
ing the need for assessing the require- 
ments of the  scciety before including 
agricultural land among other assets 
chargeable to wealth-tax. In this vast 
developing age, things and ideas cannot 
remain static. ` Entry 86, List I is an 
exact reproduction of item No. 55 in 
List I of the Seventh Schedule of the 
Government of India Act, 1935. At that 
time the idea of a welfare State and the 
socialistic pattern of society had not been 
embodied in the Constitution as an active 
principle determining State policies and 
actions. It is well known that recent 
legislation, like Wealth-tax Act, had been 
passed to carry out the directive princi- 
ples embodied in our Constitution en- 
joining on the State to direct its policies 
towards securing that the operation of 
the economic system does not result in 
the concentration of wealth and means 
of production to the common detriment. 


What may be true of non-~agricultu- 
ral Jand and property at one time may 
by a shift in economic trends become 
true of agricultural land and property 
also in a changing society. And who can 
assess the needs of a changing society 
better than the democratically elected 
representatives of the people? They may 
decide as to when and where the evil 
of concentration of wealth and means of 
production have shifted to the common 
detriment and tren propose a remedy 
therefor. That is why it appears that 
the power to tax the capital value of 
agricultural land, which was kept back 
from Entry 86 in List I, was kept in the 
reserve to be ex=rcised by the Parlia- 
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ment by virtue of Art. 248(2) of the Con- 
stitution. 


37. Some authorities were cited 
to show that Parliament has limited 
powers under the Constitution. AIL these 
cases relate to the power of the pre-Con- 
stitution Legislatures in India. ‘Till In- 
dependence Indian Legislatures were non- 
sovereign. Subordinate law-making 
bodies functioned under the soverzignty 
of the British Parliament. Under the 
Constitution, however, Parliament and 
the _ State Legislatures are sovereign 
bodies within their respective spheres. 
Those cases have, therefore, no applica- 
tion here. The power of Parliament to 
enact laws is absolute in all fields allot- 
ted to it under the Constitution and not 
specifically allocated to the State Legis- 
latures. Admittedly, the matter of “taxes 
on the capital value of assets in the form 
of agricultural land” is not enumerated 
in either of Lists H or II. It is wholly 
irrelevant to say that agricultural land 
has been excluded in Entry 86, List I. 
The material fact is that the State Legis- 
latures have not been empowered to levy 
wealth-tax on agricultural land. Thus 
wherever agricultural land has been ex- 
cluded from the various matters enume- 
rated in List I, there is a corresponding 
inclusion of the matter so excluded in 
the State List (e.g. Entries 82, 87 end 88 
in List I and the corresponding Entries 
46, 48 and 47 relating to agricultural land 
in List II). Thus the matter of “taxes 
on the capital value of agricultural land” 
is not mentioned in either List II or 
List III, Under the circumstances, the . 
provisions of Art. 248(2) are attracted 
forthwith and Parliament has exclusive 
power of making law imposing the tax. 


38. As I look at the matter the 
power or jurisdiction to legislate is deriv- 
ed from Articles 245 to 248 of the Con- 
stitution. The Entries in the various 
lists merely enumerate the matters or 
topics of legislation, but they do not 
confer any legislative power on the ap- 
propriate Legislatures. For the exercise 
of legislative power, one has to look to 
the various Articles in the Constitution 
and not to the Entries in the three Lists. 
Under Article 245, the Parliament can 
make laws for the whole or any part 
of the territory of India, while the State 
Legislature can make laws for the whole 
or any part of the respective State. Under 
Article 246 (1), the Parliament has ex- 
clusive power to make laws with respect 
to any of the matters enumerated in List 
I and similarly under Article 246 (3) the 
State Legislature has exclusive power to 
make laws for the respective State in 
respect of any of the matters mentioned 
in List II. Under Article 246 (2), not- 
withstanding anything in Clause (3) 
thereof, the Parliament and subject to 
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its Clause (1) the State Legislature also 
has power to make laws with respect 
to any of the matters mentioned in List 
II. Under Art. 248, which deals with 
the residuary powers of legislation, the 
Parliament has the exclusive power to 
make any law with respect to any matter 
not enumerated in Lists II or III and 
such power shall include the power of 
making any law imposing a tax not men~ 
tioned in either of those Lists. 


_ 39 From a reading of these three 
Articles, it will be apparent that if there 
is a matter, which is not enumerated in 
Lists II or III, then it is the Parliament 
alone which has the exclusive power to 
make any law with respect to it and 
that power includes the power of making 
any law imposing a tax not mentioned 
in either of those two Lists. I have al- 
ready held above that none of the en- 
tries in these two Lists and even in the 
third one, deals with taxes on the capi- 
tal value of the assets, in the form of 
agricultural land, of an individual. In 
the words of Art. 248 of the Constitution, 
this particular matter is not enumerated 
either in the Concurrent List or the State 
List, with the result that under that very 
Article the Parliament alone has the 
exclusive power to make any law with 
respect to it and this power will also 
include the power to make any law 
imposing a tax not mentioned in those 
two Lists. It must be clearly understood 
that under the Articles referred to 
above, no bar is created in the way of 
the Parliament making a law with res- 
pect to any matter except which is men- 
tioned in List II, and with respect to that 
List. I have already held that the State 
Legislature has no power to impose a tax 
on the capital value of the assets in the 
form of agricultural land of an individual 
under Entry 49. It follows, therefore, 
that there is no prohibition in the way 
of the Parliament making a law impos- 
ing a tax on the capital value of the 
assets in the form of agricultural -land 
of an individual. 


40. It has been repeatedly held 
that the allocation of the subjects 
to the Lists in the Seventh Sche- 


dule is not by way of scientific or 
logical definition but by way of a mere 
simplex enumeratio of broad categories. 
Legislative power is conferred, restricted 
or withheld not by these Lists but by 
the various articles of the Constitution 
appearing not only in Chapter I of Part 
XI of the Constitution,. but elsewhere 
also at numerous places, e.g. Arts. 2, 3, 
10, 11, 16(3), 22(7), 32(3), 35, 70, 173(C) 
and so on, which empower the Parlia- 
ment to make laws on various other 
matters also which may or may not fall 
in the entries enumerated in List I. 
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41. It was contended that since 
agricultural land has been excluded from 
the assets mentioned in Entry 86 of List 
I it acquires immunity from wealth tax. 
It was urged that by this exclusion the 
Parliament was prohibited from levying 
wealth-tax on agricultural assets. It was 
further argued that what was expressly 
excluded from Entry 86 could not be 
brought back in the form of a residuary 
power under Entry 97, List I and that 
the only way Parliament can levy tax 
on the capital value of agricultural land 
is by amendment of Entry 86. 


42. I am unable to agree to these 
contentions. They proceed on the pre- 
mises that these Articles are the source 
of legislative power and any matter ex- 
cluded from one List, if not enumerated 
in the other Lists, falls in a field which 
has been kept by the makers of the Con- 
stitution beyond the legislative power of 
the Parliament as well as the State 
Legislatures. Any such notion must be 
rejected as a wholly inconceivable limita- 
tion on the sovereignty of our Re- 
public. Checks and balances are no 
doubt the hall-mark of a Federal Con- 
stitution. But in a sovereign State like 
ours, there can be no question of any 
ultimate power vacuum, for a power 
which is not specifically conferred on the 
various legislative bodies in the State 
must be exercised by the authority in 
whom the residuary powers are vested 
by the Constitution. 


43. The only restrictions on the 
legislative and executive power of the 
State are those contained in the distribu- 
tion of powers and the chapter relating 
to fundamental rights. If agricultural 
land was to be placed beyond the reach 
of the State, one would have expected 
some restriction either in Part III or 
some other Article. Thus in the case of 
taxes on professions, trades. callings and 
employments, there is a specific provision 
under Art. 276. It clarifies as well as 
restricts the power of the State Legis- 
lature under Entry 60, List II. Moreover, 
the Article makes it clear that legisla- 
tive power enumerated in these Lists 
emanates from Art. 246. 


44. As I have said above, the 
legislative power of the Parliament is not 
derived from Art. 246 alone. I see no 
incongruity in the Parliament enjoying 
the power under Art. 248(2), which has 
been withheld from it under Entry 86, 
List I. Entry 97, List I is only to give 
effect to Art. 248. So by virtue of both 
these provisions, the Parliament can levy 
the impugned tax. 

45. From what has been said 
above, I am of the view that the impugn- 
ed legislation is good and intra vires and 
Parliament is competent to impose the 
tax in question. 
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46. The result is that both the 
writ petitions fail and are dismissed, but 
with no order as to costs. 


ORDER 


47. Civil Writ No. 2291 of 1970 
filed by the State of Punjab is dismissed 
with no order as to costs and by majo- 
rity Civil Writ No. 2673 of 1970 (Harbha- 
jan Singh v. Union of India) is accepted, 
rule made absolute and direction issued 
to the effect that the Wealth Tax Act. 
as amended by the Finance Act, 1969, 
in so far as it includes the capital value 
of the agricultural land for the purpose 
of computing ‘net wealth’ is ultra vires 
the Constitution of India. The petitioner 
will have his costs from the respondent. 
Counsel fee Rs. 500/-. 


Civil Writ No. 2291 dis- 
missed; Civil Writ No. 2673 
allowed. 
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Second Appeal No. 31 of 1969, D/- 
16-7-1970, from judgment of R. 5S. 
Narula, J., D/- 23-9-1969. 

Civil P. C. (1998), O. 20, R. 2 — Pro- 
nouncement of judgment written by pre- 
decessor —- ‘Predecessor need not be 
judge of court in question at time of 
writing it — Judgment is not invalid 
merely because it was written long after 
Judge was transferred to another State. 


In order to enable a successor to 
pronounce a judgment not written by 
himself all that is necessary under O. 20, 
R. 2 is that it must have been written 
by the person who used to preside over 
that particular Court before the announc- 
ing officer; and it makes no difference 
whether the predecessor has, before writ- 
ing the judgment in the case heard by 
him, handed over charge of the Court, 
proceeded on leave or retired. Accord- 
ingly, a judgment of a predecessor Judge 
is not invalid merely because he had 
written it long after handing over charge 
of his Court and notwithstanding the 
fact that he was not even a Subordinate 
Judge in the State of Punjab at the time 
he wrote and sent the judgment to his 
successor. Case law reviewed. 

(Para. 10) 
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R. S. NARULA, J.: The solitary 


question of law which calls for decision 
in this appeal against the appellate judg- 


ment and order of the Court of Shri 
Shanti Swarupa, Additional District 
Judge, Ferozepore, dated January 29, 


1969, relating to the interpretation and 
scope of Rule 2 of Order 20 of the Code 
of Civil Procedure, 1908 — “whether 
judgment in a case heard by a Subor- 
dinate Judge. written by that Judge after 
his transfer from that station and hand- 
ing over charge of that Court and sent 
by him to his successor from a ditferent 
station and a different State, and pro- 
nounced by such successor, is valid or 
not? — was referred by me to a larger 
Bench by order, dated September 23, 
1969, as no authoritative pronouncement 
of this Court was available on the same. 
This question has arisen in the follow- 
ing circumstances:— 
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Zo On May 19, 1964, a suit was 
filed by Mst. Raj Kaur plaintiff-appellant 
for a declaration to the effect that she 
was the widow of one Kartar Singh and 
for possession of certain share in the 
deceased’s share in certain land left 
behind by him. The defendant-respon- 
dents who are the sons and widow of 
Kartar Singh contested the suit. Evi- 
dence therein was closed before Shri 
N. S. Swaraj, Subordinate Judge First 
Class, Muktsar, on August 11, 1965. The 
arguments in the case were heard by 
Mr. Swaraj and concluded before him 
on December 21, 1965. As he could 
not pronounce the order on January 


21, 1966, the date fixed for the 
purpose, he reserved judgment in 
the suit on that day. In October, 


1966, Mr. Swaraj was transferred from 
Muktsar to Ambala (the date of transfer 
has been erroneously mentioned as April. 
1966, by the lower appellate Court). He 
took this case with him for writing the 
judgment. Before he could write or 
send the judgment, the State of Punjab 
of which Muktsar as well as Ambala 
formed part was reorganised with effect 
from November 1, 1966. As a result of 
the reorganisation, Muktsar fell in the 
new State of Punjab, and Ambala in the 
newly formed State of Haryana. About 
a year later, i.e. in October, 1967, Mr. 
Swaraj wrote the undated judgment and 
forwarded it to his successor Mr. I. C 


Aggarwal, Subordinate Judge First 
Class, Muktsar, for pronouncing the 
same. 


ae I may seize this opportunity to 
express somewhat strongly that it is a 
matter of regret that Mr. Swaraj should 
have allowed such an inexcusably long 
period of about one year to elapse before 
sending the judgment to his successor, 
after he had taken the file with him at 
the time of his transfer. It was a short 
case, and arguments therein are stated 
to have been concluded on December 21, 
1965. That he could not write the judg- 
ment for about ten months from Decem- 
ber 1965. to October. 1966, and still chose 
to take away the case with him, is some- 
what ununderstandable. If he had chosen 
to take the case he ought to have written 
the judgment therein as quickly as pos- 
sible. I only hope that another instance 
of this kind would not recur in the 
Punjab and Haryana Courts. 


4. Mr. Aggarwal actually an- 
nounced the undated but signed judg- 
ment of Mr. Swaraj on October 30, 1967, 
by making an endorsement under the 
judgment to the effect that it had been 
received by him from Shri N. S. Swaraj 
and had been announced by him in open 
Court, and the parties and their counsel 
should be informed of the same. 
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5. The appeal preferred by the 
defendant-respondents against the decree 
framed by the Court of Shri Aggarwal 
on the basis of the abovementioned judg- 
ment of Shri N. S. Swaraj was allowed 
by the Court of the learned Additional 
District Judge, Ferozepore, on the ground 
that the word “predecessor” in Rule 2 
of Order 20 of the Code of Civil Pro- 
cedure can only mean “predecessor 
J udge” which in turn means judgment 
written by a Judge when he was hold- 
ing the office in which he is succeeded 
by another Judge, and that rule does not 
contemplate a judgment written by an 
officer when he ceases to exercise juris- 
diction owing to his proceeding on leave, 
transfer, retirement or otherwise. He 
did not choose to follow the Division 
Bench and Full Bench judgments of 
various High Courts cited before him 
either because he did not consider them 
to be correct or because he was able to 
find some point of distinction therein. 
One common distinction which he noticed 
between all those cases on the one hand 
and the case in hand on the other was 
that whereas all the authorities cited be- 
fore him on behalf of the plaintiff related 
to cases where the predecessor Judge had 
been transferred to another Court in the 
same district or to another district in the 
same State or was sitting at the head- 
quarters during leave preparatory to 
retirement; on the other hand, the judg- 
ment of Mr. Swaraj was written by him 
when he was a Subordinate Judge in 
Haryana State and not a Subordinate 
Judge ofany Courtinthe State of Punjab. 
The lower appellate Court, therefore, held 
that the judgment sent by Mr. Swaraj 
could not be pronounced by Mr. Aggarwal 
at Muktsar; and therefore. the decree 
passed on such judgment was illegal and 
the same was accordingly set aside. The 
case was remanded under Order 41, 
Rule 23-A of the Code to the Court of 
Shri Aggarwal for disposal in accordance 
with law. 


Rule 2 of Order 20 of the Code reads 
as follows:— 


“A Judge may pronounce a judgment 
written but not pronounced by his 
predecessor.” 


No such provision as the one embodied 
in the abovequoted rule appears to have 
existed in the Governor General’s Act 
(8 of 1859) which had been enacted for 
simplifying the procedure of Courts of 
civil judicature not established by Royal 
Charter. Before the analogous provision 
appears to have been introduced for the 
first time in the form of Section 199 in 
the Code of Civil Procedure, 1877 (Act 
10 of 1877); a somewhat similar question 
arose before the Calcutta High Court in 
Mt. Parbutty v. Mt. Higgin, (1872) 17 WR 
475 (Cal). The Subordinate Judge who had 
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heard the suit dic not find time to write 
judgment before he was relieved of his 
office, as the tenure of that particular 
judicial officer expired before the judg- 
ment could be pronounced. He wrote 
the judgment and sent it to his succes- 
sor and it was pronounced by his suc- 
cessor. A Division Benca of the Calcutta 
High Court held that the judgment was 
not impeachable on the ground that 
though written by the Judge who heard 
the case, it was not pronounced by him 
but by his successor in office. The law 
laid down by the Division Bench of the 
Calcutta High Court on April 3, 1872, in 
the case of Mt. Farbutty, (1872) 17 WR 
475 (Cal) appears to have been given 
statutory recognition by the incorpora- 
tion of S. 199 in the Ccde of Civil Pro- 
cedure (10 of 1877) in the following 
words:— 


“A Judge may pronounce a judg- 
ment written by his predecessor, but not 
pronounced, and in such case he shall 
not be bound by Section 198, except as 
to giving notice.” 


Section 198 of the Code of 1877, re- 
quired the Presiding Officer of a Court 
to pronounce judzmént in open Court 
either at once after the hearing of argu- 
ments, or on some future day of which 
due notice had to be given to the parties 
or to their pleaders. The relevant pro- 
vision was simplified while repealing the 
1877 Code and re-enacting the law on 
the subject in tha Code of Civil Pro- 
cedure, 1882 (Act 14 of 1882). The 
heading of the provision was “power to 
pronounce judgment written by Judge’s 
predecessor,” and the section stated:— 


“A Judge may pronounce a judgment 
written by his predecessor, but not pro- 
nounced.” 


During the period covered by the Codes 
of 1877 and 1882, the question which has 
come up for  ccnsideration before us 
arose in several cases. In Girjashankar 
Narsiram v, Gopalji Gulabbhai, (1906) 
ILR 30 Bom 241, a Division Bench of 
the Bombay High Court presided over 
by Sir Lawrence Jenkins, C. J., held that 
Section 199 of the Code was a complete 
answer to the objection that the judg- 
ment under appecl before their Lord- 
ships was illegal, inasrnuch as it was 
written by the Subordinate Judge after 
he had been transferred from the station 
to which the case related. The learned 
Additional District Judge has ruled this 
judgment out of consideration on the 
ground that it is not supported by any 
reasons. In Sundar Kuar v. Chandresh- 
war Prasad Narain Singh, (1907) ILR 34 
Cal 293, a Division Bench of the Calcutta 
High Court held that a Judge who had 
heard the evidence in a case was entitl- 
ed under Section 139 of the Code of 1882 
to write his judgment and send it to his 
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successor for delivery, although the judg- 
ment was written by him after he had 
taken leave or left the post which he 
was occupying when he heard the case. 
The objection to the validity of the judg- 
ment on the ground that the learned 
Judge who had heard the case had taken 
leave before he put his judgment into 
writing and had it announced by his 
successor-in-office was held to be not 
well-founded. The precise argument 
which has prevailed with the Court below 
was advanced before the Division Bench 
Li was repelled in the following 
words:— 


“We do not think it right to accede 
to the argument of the appellant, who 
asks us to place a limited construction 
on that section, and to say that the judg- 
ment should be written by the Judge 
before he had taken leave or left the 
post, which he was occupying, when he 
heard the Case, eee eee eas ase eee seë 
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We think that the objection is ill-found- 
ed, and that the Judge was ertitled, 
having heard the evidence, to write his 
judgment and to send it to his successor 
for delivery under the provisions of Sec- 
tion 199 of the Civil P. C.” 

The correctness of this view was late 
doubted by Rampini and Mitra, JJ. in 
their order of reference in Satyendra 
Nath Ray Chaudhuri v. Kastura Kumari 
Ghatwalin, (1908) ILR 35 Cal 756 (FB). 
The following question was referred by 
them to a Full Bench of the learned 
Chief Justice and four puisne Judges of 
the Calcutta High Court:— 


“The question submitted to the Full 
Bench is whether the judgment, rezerred 
to in Section 199 of the Civil P. C., which 
can be pronounced by a Judge’s succes- 
sor, is one, which must be written by 
the Judge, while holding office as Judge, 
or whether it may be one written after 
he has ceased to exercise jurisdiction in 
the place, where the cause of action in 
the suit, to which the judgment relates, 
arose. owing to his transfer or proceed- 
ing on leave.” 


In that case the suit had been heard by 
Mr. Thomson as Subordinate Judge of 
Deoghur who was subsequently transfer- 
red to Dumka and ceased to be a Sub- 
ordinate Judge of Deoghur on the 17th 
of January, 1905. He passed an order 
in the case to the effect that its record 
should be sent to Dumka for writing the 
judgment. He then took ten months to 
write his judgment and sent it to his 
successor at Deoghur who delivered the 
same. Maclean, C. J. held that there was 
nothing in Section 199 which could indi- 
cate directly or indirectly that the judg- 
ment of the Judge who was leaving the 
Court must be written by him before 
he left that Court. Maclean, C. J., pro- 
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posed the following answer to the ques- 
tion referred to the Full Bench:— 


_ “The Judge, who heard the evidence 
in the case, is entitled under Section 199 
of the Code of Civil Procedure to write 
his judgment and send it to his successor 
for delivery. although the judgment was 
written by him after he had left the 
judicial post, which he was occupying, 
when he heard the case.” 


Rampini, J.. did not press the view ex~ 
pressed by him in his order of reference 
and agreed with Maclean, C. J. Brett 
and Doss, JJ., also agreed with the Chief 
Justice. Mitra, J., who was a party to 
the order of reference also agreed with 
the Chief Justice with the observation 
that the question which had been argued 
before the Full Bench had not been 
argued before him in some earlier cases 
which were distinguishable. 


In the revised Code of 1908, the cor- 
responding provision was incorporated in 
Rule 2 of Order 20 which has already 
been quoted by me. Only a verbal 
change has been made while incorporat- 
ing the provisions of Section 199 of the 
1882 Code in Rule 2 of Order 20 of the 
Code of Civil Procedure, 1908. There 
appears to be no material distinction be- 
tween the two provisions. The heading 
of Section 199 of the 1882 Code has been 
adopted in Order 20, Rule 2 of the 1908 
Code also. Some of the cases decided 
under the 1908 Code may now be noticed. 
In Basant Bihari Ghoshal v. Secy. of 
State for India in Council, (1913) ILR 35 
All 368, Sir Henry Richards, C. J., and 
Mr. Justice Banerji, held that a Judge 
may pronounce a judgment written but 
not pronounced by his predecessor in 
office notwithstanding the fact that at the 
time the judgment was written, the 
Judge who wrote it had ceased to be a 
Judge of the Court in which the case 
was tried. The law laid down by the 
Full Bench of the Calcutta High Court 
has been approved by the Allahabad 
Bench. In Daya Ram v. Mt. Jatti, AIR 
1916 Lah 78(1), Johnstone, C. J., held 
that a judgment written and pronounc- 
ed by a Judge after his transfer was not 
illegal. The learned Additional District 
Judge has distinguished that case from 
the present one on the ground that the 
judgment in Daya Ram’s case, AIR 
1916 Lah 78 (1) had been prono- 
unced by the Subordinate Judge him- 
self on the same day at the station 
of his previous posting after handing 
over charge of his post. What is, how- 
ever, of importance is that while deliver- 
ing the judgment of the Lahore High 
Court in the case of Daya Ram, AIR 
1916 Lah 78(1), Johnstone, C. J., expres- 
sly approved the law laid down by the 
Bombay High Court in (1906) ILR 30 
Bom 241 (supra) and by the Calcutta 
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High Court in (1907) TLR 34 Cal 293 
(supra), to which reference has already 
been made by me, and which judgments 
fully support the case of the appellant. 


6. The contention that a judg-~ 
ment written by one Judge and delivered 
by his colleague during the absence of 
the former is not a judgment within the 
meaning of Order 20, Rule 2 of the Code 
was repelled as a purely technical one 
by a learned Single Judge of the Calcutta 
High Court in Abdul Majid v. Nur 
Muhammad, 50 Ind Cas 641 = (AIR 1919 
Cal 171). In Lilawati Kunwar v. Chote 
Singh, ILR 42 All 362 (also reported in 
61 Ind Cas 982=(AIR 1920 All 332)), it 
was held by a Division Bench of the 
Allahabad High Court that a Judge may 
pronounce a judgment written, but not 
pronounced by his predecessor-in-office 
notwithstanding the fact that at the time 
the judgment was written the Judge who 
wrote it had ceased to be the Judge of 
the Court in which the case was tried. 
Another Division Bench of the Allahabad 
High Court (Mukerji and Bennet, JJ.) 
went to the length of holding in 
Baramdeo Pandey v. Debi Dat Singh, AIR 
1931 All 90, that a judgment written by 
a Judge between the date of his resigna- 
tion for retirement andits actual accept- 
ance and pronounced in Court by his 
suecessor on a subsequent date was a 
valid judgment within the meaning of 
Order 20, Rule 2 of the Code. 


Ta The Patna High Court has con- 
strued Order 20, Rule 2 of the Code in 
the same manner in Lakhiama Jiu v. 
Lokenath Das, AIR 1920 Pat 578. The 
learned Judges held that the mere fact 
that a judgment written by an officer 
who heard and recorded the evidence is 
pronounced by his successor would not 
render the judgment illegal unless the 
parties affected are prejudiced and the 
objection to the procedure is taken pro- 
mptly at the earliest possible opportuni- 
ty. Reference was made to the various 
decisions on the subject since 1872. The 
earlier decisions of the various. other 
High Courts were impliedly approved. 


8. A Full Bench of the Rangoon 
High Court held in Hargulal v. Abdul 
Gany Hajee Ishaq, AIR 1936 Rang 147, 
that even a judgment written by an ex- 
Judge after he had ceased to be a Judge 
is valid as a judgment which may be 
pronounced by his _ successor-in-office 
under Order 20, Rule 2 of the Code. The 
Orissa High Court interpreted Order 20, 
Rule 2 in the same manner in Pratap 
Kishore v. Gyanendranath, AIR 1951 
Orissa 313, and made it clear that the 
use of the word “predecessor” in O. 20, 
R. 2 is unqualified, and would, therefore, 
apply to any officer who had tried the 
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case, whether he is still in service, or has 
been transferred, or has gone on leave. 
Same view was expressed by another 
Bench of the Orissa High Court in Pratap 
Kishore Mohanty v. Gyanendranath 
Mohanty, AIR 1953 Orissa 298. In that 
case the validity of a judgment written 
out and signed by a Judge after his re- 
tirement and pronounced by his succes- 
sor was upheld by a Division Bench of 
the Orissa High Court, under Order 20, 
Rule 2 of the Code. Thea High Court of 
Andhra Pradesh has also followed the 
Orissa view and held in Nukala 
Venkatesu. v Nanduri Suryanarayana, 
AIR 1959 Andh Pra 16, that the word 
“may” occurring in Order 20, Rule 2 has 
a compulsory force and the succeeding 
Judge is under an obligation to pro- 
nounce the judgment that was written by 
his predecessor. We are not concerned 
in the present case with the obligation 
placed by Order 2), Rule 2 of the Code 
on the suecessor. On this point there 
appears to be some divergence of opinion 
‘between the Andhra Pradesh High Court 
on the one hand and the Rangeon High 
Court on the other. The Madhya Pradesh 
High Court has also held in Dammulal v. 
Kalawati Devi, ATR 1960 Madh Pra 18, 
that Rule 2 of Order 20 empowers the 
successor fo pronounce the judgment 
which was written by his predecessor 
after he had ceased fo have jurisdiction 
over the Court. Their Lordships of the 
Division Bench of the Madhya Pradesh 
High Court observed that to hold that 
the Judge must have jurisdiction before 
the judgment is written by him would 
be to read in Order 20, Rule 2 a lmita- 
tion which in terms does not exist in it. 


The only case to which Mr. Harbans 
Lal Sarin, the learned counsel for the 
respondents, made reference was Muitty 
Lal Sen Guyal v. Deskhar Roy, (1868) 9 
Suth WR 1 (FB). That case related to 
proceedings before the Calcutta High 
Court. The Judges who heard the case 
had reduced their opinion into writing 
but ceased to be Judges of the High 
Court before judgment was pronounced. 
In those circumszances it was held in 
.1867, i.e. long before the relevant provi- 
sion was made in the Code of 1877 for 
subordinate Courts, that the opinion re- 
corded by the previous Judges could not 
be treated as judgment in the case which 
must be regarded as mere minutes or 
memoranda. That case has no relevance 
to the proposition before us for at least 
two reasons. Firstly, it was not a case 
of a subordinate Court and proceedings 
in High Court have to be conducted in 
aceordance with the relevant rules of the 
particular Court. Secondly, the case re- 
lates to a pericd before any statutory 
provision like Order 20, Rule 2 existed 
even for the trial Courts, 


Raj Kaur v. Jagdev Singh (Narula J) 


A. IR. 


9. On a careful perusal of the 
entire case law referred to above, and 
after seriously considering the conten- 
tions advanced by the learned counsel 
on both sides, we are definitely cf the 
opinion that the learned Additional Dis- 
trict Judge gravely erred in taking a view 
contrary to the different decisions of 
almost all the High Courts in holding 
that the judgment written by Mr. Swaraj 
and pronounced by Mr. Aggarwal was 
not a valid judgment. and in setting the 
same aside on that short ground. 


i 10. We hold that there is no 
justification for putting any limited con- 
struction on the word “predecessor” in 
Order 20, Rule 2 of the Code of Civil 
Procedure, 1908, so as to restrict the ap- 
plication of the rule to cases where the 
predecessor Judge must be a Judge of the 
Court in question at the time of writing 
the judgment, which may then be pro- 
nounced by his successor. Neither any 
such qualification or limitation has been 
enacted nor implied in the Rule and there 
is no warrant for doing so by judicial 
precedent. In order to enable a succes- 
sor to pronounce a judgment not written 
by himself all that is necessary under 
Order 20, Rule 2 is that it must have 
been written by the person who used to 
preside over that particular Court before 
the announcing officer: and it makes no 
difference whether the predecessor has, 
before writing the judgment in the case 
heard by him, handed over charge cf the 
Court, proceeded on leave or retired./ 
Accordingly it is held that the judgment 
of Mr. Swaraj was not invalid merely 
because he had written it long after 
handing over charge of his Court and 
notwithstanding the fact that he was not 
even a Subordinate Judge in the State 
of Punjab at the time he wrote and sent 
the judgment to his successor. 


ti. We, therefore, allow this ap- 
peal, set aside the judgment of the learn- 
ed Additional District Judge, and remand 
the appeal against the decree of the 
Court of Shri Aggarwal to the Court of 
the District Judge, Ferozepore, for being 
heard and disposed of on merits in ac- 
cordance with law. In the circumstances 
of the case we leave the parties to bear 
their own costs of this appeal. Parties 
may appear before the District Judge, 
Ferozepore, on August 17. 1970. 

C. G. SURI, J.: 12. I agree. 
Appeal allowed and 

case remanded. 
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Mehar Singh, Convict Appellant v. 
The State, Respondent. 


Criminal Appeal No. 391 of 1969, D/- 
4-9-1970, from order of Pritam Singh 
Pattar, S. J., Amritsar, D/- 24-3-1969. 


Criminal P. C. (1898), S. 403(1) and 
(2) — Disclosure statement of accused 
leading to recovery of hand grenade 
jointly with cartridges —— Accused pro- 
secuted under S. 25 Arms Act for un- 
lawful possession of cartridges and 
acquitted — Accused cannot be convicted 
subsequently under S. 4 Explosives Act 
for unlawful possession of hand grenade. 
AIR 1970 SC 1381, Rel. on. (Para 12) 


Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 1381 (V 573= 
1968 Cri Appeals Reporter 259= 
1970 Cri LJ 1270, Lalta v. State 
of Uttar Pradesh 12 


N. L. Dhingra, for Appellant; M. P. 
Singh Gill, Asst. Advocate General, Pun- 
jab, for Respondent. 


JUDGMENT:— This is an appesi by 
Mehar Singh. He has.been convicted 
under Section 4 of the Explosive Sub- 
stances Act 1908 and sentenced to rigo- 
rous imprisonment for two years. 


2. The facts of the prosecution 
case are as under:— 


3 The appellant is resident of 
village Peringri. On receipt of secret 
information, Harbans Singh A. 5. I. ac- 
companied by Gian Chand, Major Singh 
and Nazar Singh visited the house of the 
appellant on May 7, 1966. On interroga- 
tion, the appellant made disclosure state- 
ment Exhibit P. A. saying that he had 
kept concealed a hand-grenade and five 
cartridges in a corner of the deohri 
jointly used by him and his brother Tara 
Singh. He led the police party and got 
the hand-grenade P. 1 along with five 
cartridges recovered from that corner. 
The hand-grenade and the cartridges 
were taken into possession by Harbans 
Singh A. S. I. Memo pertaining to their 
recovery is Exhibit P, B. It is attested 
by Major Singh and Nazar Singh. 
Harbans Singh A. S. I. sent ruqa Exhibit 
P. C, incorporating the facts pertaining 
to the recovery of the hand-grenade and 
cartridges. On the basis of that ruga 
first information report Exhibit P. C/1 
was registered at Police Station Sirhali. 


4, The hand-grenade was examin- 
ed by Inspector of Explosives, North 
Circle, Agra. By report Exhibit P. E. 
he gave the opinion that the hand-grenade 
P, 1 recovered owas an explosive sub- 
stance. 
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5. In his statement under S. 342, 
Criminal P. C. made on March 24, 1969, 
the appellant pleaded that while he was 
working in his field, the police party 
came there and enquired from him as to 
where his brother Tara Singh was as he 
was wanted by the police in connection 
with recovery of some illicit arms, that 
he was made to march from there to the 
police station and that the hand-grenade 
was foisted on him in the precincts of 
the police station. 


6. The appellant was also separa- 
tely tried under Section 25 of the Arms 
Act, 1959 for recovery of five cartridges 
made in pursuance of the above referred 
to disclosure statement and on the basis 
of the recovery memo referred to above. 
To prove the case of recovery of those 
five cartridges that case of the prosecu- 
tion was supported by the testimony of 
Major Singh and Nazar. Singh, whe have 
appeared as witnesses in the present case. 
Major Singh and Nazar having not toed 
the line of the prosecution version per- 
taining to the recovery of five cartridges 
at the instance of the appellant, the ap- 
pellant was in that case acquitted by 
judgment dated April 25, 1968. The ap- 
pellant relied in his defence on that 
judgment claiming acquittal in the pre- 
sent case as well, 

de While assailing the evidence of 


Major Singh P. W., Shri Nand Lal 
Dhingra appearing on behalf of the ap- 


-pellant contended that whereas the wit- 


ness stated before the committing Magis- 
trate that the police raided the house of 
the appellant and made search for 
grenade in his house, the witness at the 
trial said that it was in pursuance of 
disclosure statement Exhibit P. A. made 
by the appellant that the hand-grenade 
. 1 was recovered from a corner of the 
deohri. Before the committing Magis- 
te, the witness stated that something 
wrapped in a piece of cloth was seen by 
the witness in the Gurdwara of the 
village and hand-grenade was not re- 
covered in pursuance of any statement 
made by the appellant. On the other 
hand, at the trial, the witness said that 
a hand-grenade had been recovered at 
the instance of the appellant on a dis- 
closure statement made in course of his 
interrogation by Harbans Singh A. S. L 
Before the trial Court the witness said 
that the constables while searching the 
house dug out the earth from the corner 
of the deohri and it was as a result of 
their digging that the hand-grenade was 
recovered. The witness thus refused to 
toe the line of prosecution version that 
it was the statement made by the appel- 
lant that led to the recovery of the hand- 
grenade. 


8. When this witness was con- 
fronted with the above referred to dis- 


“= 


176 P. & H. [Prs. 8-13] 


crepancies, he had the audacity to deny 
that he ever made such statements be- 
fore the Committing Magistrate. 


9. The ev-dence of Nazar Singh 
P. W. is also analogous to that of Major 
Singh P. W. Before the committing 
Magistrate, he stated that after he had 
been shown hand-grenade P. 1 in the 
Gurdwara of the village, he was made 
to append his thumb-marks to the dis- 
closure statement Exhibit P. A. and re- 
covery memo Exnibit P, B., whereas at 
the trial he toed the prosecution version 
and stated that the recovery of the 


hand-grenade followed in the wake 
of the disclosure statement made by 
the appellant. Before the Committ- 


ing Magistrate this witness stated that 
no disclosure statement was made in his 
presence nor anyvhing was recovered in 
his presence but his thimb marks were 
obtained on blank papers. At the trial, 
he averred that the hand-grenade was 
recovered after disclosure statement had 
been made by the appellant and he led 
the police party to the corner of the 
Geohri. where as disclosed and pointed 
out by the appellant, the hand-grenade 
had been buriec and kept concealed, 
When the witness was confronted with 
his above contradictory statements made 
before the committing Magistrate he, 
flatly denied that he had made any such 
statements before that Court. 


10. Thus, both the eye-witnesses 
having refused to suprort the case of 
the prosecution as to hend-grenade hav- 
ing been recovered in pursuance of dis- 
closure statement made by the appellant, 
they went back upon the stand taken 
by them before she committing Magis- 
trate and took a somersault in choosing 
to support the prosecution at the trial. 
The statements by them before the com- 
mitting Magistrate and the trial Court 
were made on oath. They have scant 
regard for truth. No implicit reliance 
ean be had on their testimony. They 
were independent witnesses. In the face 
of their sworn ccnflicting statements, it 
will not be safe to convict the appellant 
on the solitary statement of police officer, 
Harbans Singh A. S. I., interested as he 
is in the success oi the prosecution case. 


1i. Harbans Singh A. S. I. bas 
admitted that the deohri, from the corner 
of which hand-grenade P. 1 was recover- 
ed, is jointly owned and possessed by 
the appellant and his brother Tara Singh. 
If the deohri, from wkich the hand- 
grenade was recovered is jointly posses- 
sed and is being used by both the 
brothers, the probability of the hand- 
grenade having seen buried by Tara 
Singh cannot be excluded. Finding of the 
exclusive possession of the deohri by the 
appellant could not be given when ac- 
cording to Harbans Singh A. S. I., the 
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deohri is admittedly in joint use and oc- 
cupztion of both the appellant and his 
brother Tara Singh. 


12, Hand-grenade P. 1 and five 
cartridges were recovered in pursuance 
of the same transaction of  diszlosure 
statement Exhibit P. A proved in this 
case and the recovery in pursuance of 
that disclosure statement effected as per 
recovery memo Exhibit P. B. The ap- 
pellant was separately prosecuted for un~ 
lawful possession of five cartridges. The 
prosecution version in that case was sup- 
ported by the testimony of the same wit- 
ness2s as in the present case, namely 
Major Singh and Nazar Singh. Major 
Singh and Nazar Singh gave a complete 
go-ky to the prosecution version in that 
case That being the state of prosecu- 
tion evidence, the trial Court held that 
the prosecution had failed to prove the 
guilt of the accused and acquitted the 
appellant. The transaction of the re- 
covery of hand-grenade P. 1 in the pre- 
sent case is inseparable from the recovery 
of five cartridges effected in one and the 
same transaction In pursuance of one and 
the same disclosure statement made by 
the appellant. The story of the pro- 
secuzion as to five cartridges having been 
recovered in pursuance of the same dis- 
closure statement made and the effecting 
of recovery on the basis of the same re- 
covery memo as made in the present 
case, was the subject-matter of prosecu-~ 
tion in the other case. The appellant 
has jeen acquitted of the offence of un- 
lawful possession of five cartridges re- 
covered jointly with the hand-grenade in 
the present case. In the face of that 
finding of acquittal, the appellant cannot 
be convicted in the present case. Their 
Lordships of the Supreme Court in Lalta 
v. State of Uttar Pradesh, reported in 
1968 Criminal Appeals Reporter 259 = 
(AIR 1970 SC 1381) observed as fcllows: 


“Where an issue of fact has been 
tried by a competent Court on a further 
occasion and finding has been reached in 
favour of an accused, such a finding - 
would constitute estoppel or res judicata 
agairst the prosecution, not as a bar to 
the -rial and conviction of the accused 
for different offence but as precluding 
the reception of evidence to disturb that 
finding of fact, when the accused is tried 
subsequently even for a different offence 
whicn might be permitted by the terms 
of Section 403(2) of the Code of Criminal 
Procedure.” 


13. In course of his statement. 
unde: Section 342, Code of Criminal Pro- 
cedure made on March 24, 1969, the ap- 
pellant placed before the trial Court cer- 
tified copy of the judgment dated April 
25, 1368 Exhibit D. A. inviting the atten- 
tion of the Court that in the face of the | 
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acquittal earned by the appellant, he 
could not be tried in the present case for 
possession of hand-grenade. The trial 
Court, however, negatived the conten- 
tion and gave no importance to the plea 
raised on behalf of the defence. 


14. For the foregoing reasons, I 
will allow the appeal. set aside the con- 
viction and sentence of the appellant and 
acquit him. 


Appeal allowed. 
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The Punjab University, Chandigarh 
and others. Defendants-Appellants v. 
Prem Chand Handa, Plaintiff-Respondent. 


Second Appeal No. 377 of 1964, D/- 
21-8-1970, against decree of Harish 
Chandra Gaur, Sr. Sub. J. Jullundur, D/- 
31-10-1963. 


(A) Civil P. C. (1908), S. 9 — Juris- 
diction of Civil Court — Disciplinary ac- 


tion — Expulsion of student — Suit to 
declare it ultra vires — Powers of Civil 
Court. 


Tnough a Civil Court has jurisdic- 
tion to decide whether an order of ex- 
pulsion of a student is in violation of the 
principles of natural justice or not, it has 
no jurisdiction to go into the question of 
adequacy of punishment, provided the 
punishment awarded is within the four 
corners of the relevant statute or regula- 
tion. Disciplinary proceedings for puni- 
shing student are quasi-judicial and 
principles of natural justice must be 
followed before punishment is awarded. 
When the student, who was punished, 
files a suit on allegations about the prin- 
ciples of natural justice having been 
violated by authorities who punished 
him, Civil Court has jurisdiction to try 
the suit. AIR 1962 SC 1110, Rel. on. 

(Paras 3. 8) 


(B) Civil P. C. (1908), S. 11—Matter 
in issue — Finally heard and decided — 
Previous interim order dealing with 
granting or otherwise of temporary in- 
junction — Observations in, only about 
prima. facie case — Nothing stated on 
matter in issue — Decision held not on 
merits — No res judicata. (Para 9) 


(C) Evidence Act (1872), Ss. 17 and 
21 — Previous admissions of a party are 
substantive evidence by themselves 
against it, though they are not conclu- 
sive proof of the matters admitted — 
Confronting the party specifically with 
such admissions when he is in witness 
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box is not necessary. AIR 1946 Lah 65 
(FB), Disapproved in AIR 1966 SC 405, 
Rel. on. (Para 10) 

(D) Civil P. C. (1908), S. 9 — Juris- 
diction of Civil Court — Educational 
authorities punishing student — Suit to 
declare punishment void — Courts should 
be loath to interfere. 


Educational institutions like the Uni- 
versities have to be left to themselves 
in the matter of enforcing discipline, and 
unless a patent case of violation of prin- 
ciples of natural justice or contravention 
of some statutory provision is made out, 
the Courts should be loath to interfere 
with the orders of educational authorities 


punishing students for their serious 
defaults. (Para 12) 
Cases Referred: Chronological Paras 


(1966) AIR 1966 SC 405 (V 53)= 
(1966) 1 SCR 606, Bharat Singh 
v. Mst. Bhagirathi 10 

(1962) AIR 1962 SC 1110 (V 49)= 
1963-2 SCJ 509, Board of High 
School and Intermediate Educa- 
tion U. P., Allahabad v. Ghansh- 
yam Dass Gupta 

(1946) AIR 1946 Lah 65 (V 33)= 
47 Pun LR 391 (FB), Firm Malik 
Des Raj Faqir Chand v. Firm 
Piara Lal Aya Ram 10 


OA. 5. Sarhadi, Sr. Advocate (Harmit 
Singh with him), for Appellants. 


R. S. NARULA, J.: Prem Chand 
Handa, respondent, was a student of the 
4th Year class in the Doaba College, 
Jullundur and had in 1958 been elected 
as the President of the Students Union 
of that College. Vide order dated Decem- 
ber 9, 1959, the Principal of the College 
suspended the respondent pending inves- 
tigation of certain charge of misbehaviour 
against him. On December, 10, 1959 


3, 8 


he was rusticated from the College 
for one year. His appeal to the 
Vice-Chancellor against the order of 


his rustication did not bear any fruit. 
After the expiry of the period of one 
year the University allowed the respon- 
dent to join the College in the 4th Year 
class. In January. 1961, agitation was 
started in the College. Printed posters 
were being distributed in the College on 
January 24, 1961 like Exhibit D-6, incit- 
ing the students to go on strike. Mr. 
S. K. Soni, D. W. 5 reported te the Prin- 
cipal as recorded in chit Exhibit D-8, as 
below:-—— 


“At about 10.40 A. M. today, S. Jasbir 
Singh told me that Mr. Prem Chand 
Handa IV vear student of the College is 
in possession of some hand bills contain- 
ing some objectionable material. I along 
with S. Jasbir Singh followed him and 
noticed him personally throwing the said 
hand bills in the upper verandah. After 
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that he came down. After that I along 
with S. Jasbir Singh reported this matter 
to you. 

Sd/- 


S. K. Soni 
Lecturer in Chemistry 
24-1-1961.” 


On being questioned about the same the 
respondent denied all knowledge about 
the posters. On his person being search- 
ed by Jasbir Singh member of the staff 
of the College, at the instance of Shri 
G. D. Khanna, D. W. 7, the Principal of 
the College, a bundle oz posters Exhibits 
D-11 to D-37 were found under the res- 
pondent’s armpit. Exhibit D-1l1l, a 
memorandum of the recovery was pre- 
pared in the foilowing words :— 


“Prem Chand Handa, a student of IV 
year Class of this College was at first 
denying vehemently all knowledge about 
the posters found in the College today. 
But when his person was searched by 
Shri Jasbir Singh at the instance of the 
Principal, a small. bundle of posters was 
found under his armpit. On counting, 
the number of posters was found to be 
thirty-three. The above episode happen- 
ed in our presence in the Principal’s 
office at about 11 a. m. today the 24th 
January, 1961.” 

The inventory Exhibit D-7 bears the 
signatures of Shri Pyare Lal Sharma, 
D. W. 6, Shri S. K. Soni, D. W. 5, and 
three other members of the staff namely 
Amba Prasad, Jasbir Singh and O. P. 
Chowdhury. Signatures of the respon- 
dent were obtained on the reverse of 
each one of the posters recovered from 
him to fix their identity. On being ques- 
tioned about the same the respondent 
made the following statement in the pre- 
sence of the above-mentioned members 
of the staff which statement has been 
marked Exhibit D-5 (at a few minutes 
past 11.00 a. m. on January 24. 1961) :— 


“I hereby solemnly declare that the 
posters lying with me were collected by 
me and not published and distributed by 
me. If it will be found that the posters 
were published by me any punishment 
can be given to me. 33 posters were 
found on my person in the presence of 
Prof. Amba Prasad, Fyare Lal, O. P. 


Chaudhry, S. K. Soni and S. Jasbir 
Singh, and I haye signed all of them. 
Sd/- 
Prem Chand Handa, 
24-1-1961.” 


Respondent was thereuson afforded an 
opportunity to show cause against his 
being punished for this objectionable acti- 
vity. He was given one day’s time and 
was asked to appear before the College 
authorities on January 25, 1961. What- 
ever explanation was given by him was 
considered by the authorities and after 
consideration of the same the staff of the 
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College recommended his expulsion from 
the College in the following words vide 
Exhibit D-9:— 

“Prem Chand, IV year, Roll No. 206, 
who has been guilty of distributing ob- 
jectionable hand bills inciting the College 
students to go on a strike, and who was 
given a chance to explain his conduct 
before us, has failed to give any satis- 
factory explanation. 

We, therefore, recommend his 2xpul- 
sion from the College. 

Dated 25-1-1961.” 


The memorandum making the above 
quoted recommendation bears the signa- 
tures of as many as 13 members of the 
College staff. The Principal of the 
College accepted the recommendation Ex- 
hibit D-9, and wrote to the Registrar of 
the appellant No. 1, University on 
January 28, 1961, that the respondent had 
been guilty of gross misconduct and in 
view of the same he had been expelled 
from the College for two academic years 
with effect from 28th January, 1961 under 
rules for rustication and expulsion. Be- 
fore the order of expulsion could be noti- 
fied by the appellant-University tke res- 
pondent filed a writ petition (C. W. 223 
of 1961) dated February 6, 1961, in this 
Court. A certified copy of that petition 
which was produced in the trial Court 
has been marked ‘Y’ for purposes of 
identification. In paragraphs 17 and 18 of 
that petition the respondent stated as 
below:— 

Paragraph 17:— 

“That the Principal-respondent No. 1 
after levelling a false charge of distribut- 
ing and keeping leaflets charged the 
petitioner on 24-1-1961 and asked for the 
explanation on 25-1-1961.” 

Paragraph 18:— 


“That the petitioner appeared before 
the Principal-respondent No. 1 on 25-1- 
1961, as ordered and explained the whole 
situation and also proved his innocence.” 
After referring to the respondent’s ver- 
sion of the whole affair he prayed in the 
writ petition for the issuance of an ap- 
propriate writ or order quashing the 
Principal’s order of the respondent’s ex- 
pulsion. Vide order dated February 16, 
1961, Exhibit D-38 a Division Bench of 
this Court, (G. D. Khosla, C. J. and S. S. 
Dulat, J.) dismissed respondent’s above- 
said writ petition in limine. Thereafter 
on February 22, 1961, the appellant-Uni- 
versity published the order Exhibit D-41 
about the respondent’s expulsion from 
the Doaba College, Jullundur City for a 
period of two academic years with effect 
from January 28, 1961 for gross mis- 
conduct. 

2. It was in the circumstances ex- 
plained above that the suit from which 
this second Appeal has arisen was filed 
by the respondent on May 10, 1961 pray- 


1971 


ing for a decree declaring the order of 
respondent’s expulsion dated January 28, 
1961 to be against “natural justice, mala 
fide, capricious, ultra vires, illegal, un- 
just, arbitrary, without authority, harsh, 
vindictive outcome of malice, revenge 
and void and ineffectual,’ and for a 
permanent injunction directing the defen- 
dants (who are the (i) Punjab University 
Chandigarh, (ii) Shri G. D. hanna, 
Principal Doaba College Jullundur 
(iii) The Arya Sikhsha Mandal, Jullun- 
dur, managing body of the College, and 
(iv) the Principal of the Doaba College, 
Jullundur City), to maintain the respon- 
dent’s name on the rolls of the College 
and to allow him to attend the 4th Year 
class and to take his B. A. examination 
in 1961. The suit was resisted by the 
defendants. After stating all relevant 
facts the defendants denied that princi- 
ples of natural justice had been violated 
or any opportunity to show cause had 
not been allowed to the defendant. From 
the pleadings of the parties the trial 
Court framed the following issues:— 

1. Whether the Civil Court has not 
the jurisdiction to try the suit? 

2. Whether the suit is not maintain- 
able in view of the dismissal of the writ 
petition preferred by the plaintiff in the 
High Court? 

3. Whether expulsion order is invalid 
for the reasons stated in paras 14 and 19 
of the plaint? 

4A. Whether defendant No. 2 was 
not the Principal at the time of the ex- 
pulsion order as alleged, if so to what 
effect? 

4B. Whether the plaintiff cannot take 
up the plea covered in issue No. 4A? 

4C. Whether the plaintiff is non- 
suited in view of the judgment of the 
appellate Court dated 31-8-1961? 

4D. Whether the written statement 
is properly signed and verified, if not to 
what effect? 


4. Relief. 
3. The Court of Shri Ranjit 
Singh Sood, Sub Judge First Class, 


Jullundur decreed the suit of the respon- 
dent by its judgment dated October 19, 
1962. The learned Subordinate Judge 
held that the education authorities, while 
conducting enquiries into the cases of 
misconduct of their students exercise 
quasi-judicial functions and the Civil 
Court is competent to scrutinise their 
acts to find if they are arbitrary, mala 
fide and opposed to principles of natural 
justice. On facts he found that no pro- 
per opportunity was afforded to the res- 
pondent during the course of the en- 
quiry to present his case and to prove 
his innocence. He further found that 
the acts of the Principal of the College 
were not bona fide and they were against 


Punjab University v. P. C. Handa (Narula J.) 


[Prs. 2-5] P. & H. 179 


the principles of natural justice as pro- 
pounded by their Lordships of the 
Supreme Court in Board of High School 
and Intermediate Education U. P. Allaha- 
bad v. Ghanshyam Dass Gupta, AIR 1962 
SC 1110. inasmuch as the Principal had 
not performed his duty of giving oppor- 
tunity of a hearing to the respondent and 
had not issued any show cause notice to 
him. The learned Sub-Judge went some- 
what out of the way by also passing 
remarks regarding the adequacy of the 
punishment awarded by the Principal. 
He observed that “in any way the 
punishment is not commensurate with the 
offence alleged to have been committed 
by the plaintiff.” We may avail of this 
opportunity to straightway observe 
that though a Civil Court has jurisdic- 
tion to decide whether an order of this 
type has been passed in violation of the 
principles of natural justice or not, a 
Court has no jurisdiction to go into 
the question of adequacy of punishment 
provided the punishment awarded is 
within the four corners of the relevant 
statute or regulations. 


4. The trial Court had on August 
17, 1961 issued a temporary injunction 
asking the University and the College 
Authorities to permit the respondent to 
take B. A. examination which was to be 
held in September, 1961 and to issue a 
Roll No. to the respondent in time to 
enable him to sit in the examination 
The order, however, directed that the 
result of the examination would not be 
notified till the disposal of the suit. 


5. An appeal was preferred by 
the University against the injunction 
issued by the trial Court. In that appeal 
an application for suspending the opera- 
tion of the temporary injunction during 
the pendency of the appeal was also 
submitted. The application for suspend- 
ing the operation of the injunction dur- 
ing the pendency of the appeal was dis- 
posed of by an order dated August 31, 
1961 of Shri C. S. Tiwana of which a 
certified copy is placed on the record and 
is marked Exhibit D-39. The learned 
Senior Sub-Judge held that the trial 
Court did not take into consideration as 
to whether there was a prima facie case 
for the issue of a temporary injunction. 
In the course of his order he observed 
that the only remedy provided to the 
person affected by the order of the Prin- 
cipal is of a revision to the Vice-Chancel- 
lor and then he can bring the case to 
the notice of the Syndicate whose deci- 
sion would be final according to the re- 
gulations of the University. He further 
stated that there is no law which pro- 
vides students to have the matter ex- 
amined by a Civil Court.. With those 
observations the learned Senior Subordi- 
nate Judge passed a well reasoned order 
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suspending the operation of the injunc- 
tion issued by the trial Court during the 
pendency of the appeal filed by the 
University. 

6. An appeal filed by the Univer- 
sity and other defendants against the 
decree of the trial Court was dismissed 
by Shri Harish Chandra Gaur, Senior 
Sub-Judge Jullundur on October 31, 1963. 
He upheld the decision of trial Court on 
the question of the jurisdiction of a Civil 
Court to go into a matter like this, as 
well as the finding regarding the proceed- 
ings culminating in the order of punish- 
ment being quasi-judicial. On the ques- 
tion of adequate cpportunity having or 
not having been a_lowed to the respon- 
dent the learned Senior Sub-Judge held 
that the statement Exhibit D-5 had been 
fot signed from the plaintiff-respondent 
by exercising undue inficence upon him 
by the Principal and that he doubted the 
genuineness of the record of proceeding 
Exhibit D-9 on the ground that Pyare 
Lal D. W. had stated that there was no 
record of the proceedings of the College 
held on January 24, ard January 25, 
1961 and the two meetings were infor- 
mal. The learnei Senior Sub-Judge 
further went into the merits of the claim 
of the respondent and found that the ac- 
tion taken by the Principal was not bona 
fide and had been taken in violation of 
the principles of natural justice as the 
Principal had failed to give opportunity 
of hearing to the respondent, and the 
Principal had issued no show cause 
notice of the proposed punishment to the 
respondent. 


6-A. The plaintiff-respondent has 
chosen to remain absent in spite of ser- 
vice of the notice of appeal on him. A 
memorandum of appearance dated Octo- 
ber 3, 1966 had been filed by Shri K. C. 
Nayyar, Advocate on behalf of the res- 
pondent. No one, however, appears for 
the respondent throughout yesterday 
when the case was being heard and no 
one has appeared sven today when the 
judgment is being dictated in the Court. 
This judgment of ours is, therefore, ex 
parte against the respondent. 


J: Mr. Ajit Singh Sarhadi who 
appears for the defendants-appellants has 
sought to raise four arguments in this 
case. He has cont2nded that:— 


(i) The Civil Court has no jurisdic- 
tion to try the suit which has given rise 
to this appeal; 


(ii) The claim of the plaintiff was 
barred by principlas of res judicata on 
account of the earlier judgment of the 
learned Senior Sub Judge dated October 
31, 1961, Exhibit C-39; 

(iii) The principles of natural jus- 
tice not having been violated in this case, 
Civil Court could not have granted any 
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relief to the respondent by travelling 
into the merits of the charges; and 


(iv) The judgment of the lower ap- 
pellate Court on the question of fact re- 
lating to adequate opportunity not hav- 
ing been granted to the respondent be- 
fore passing the impugned order against 
him is vitiated as the same is based on 
misreading of evidence. 


g. We have no hesitation in up- 
holding that the first finding of the two 
Courts below (which is based on the 
pronouncement of their Lordships of the 
Supreme Court in AIR 1962 SC 1110) to 
the effect that the proceedings for 
punishing a student either on account of 
his using unfair means or for some cther 
adequate reason are quasi-judicial and 
that, therefore, the well known principle 
of natural justice—audi alteram partem 
must be followed by the competent 
authorities before such a punishment is 
awarded by the educational institutions. 
We, therefore, hold that in view of the 
allegations that had been made by the 
respondent in the plaint about principles 
of natural justice having been violated, 
the Civil Court had the jurisdiction to 
try the suit. 


9. We are not inclined to agree 
with Mr. A. S. Sarhadi’s contention re- 
garding the plaintiff having been debar- 
red by the principles of res judicata 
from getting his claim adjudicated upon 
because of certain observations made by 
Shri C. S. Tiwana. Senior Sub-Judge, 
Jullundur in his order dated August 31, 
1961. It is well settled that observations 
about the existence or otherwise of a 
prima facie case in an interim arder 
dealing with granting or otherwise of a 
temporary injunction or suspending the 
operation of a temporary injunction are 
subject to just exceptions and never pur- 
port to decide the merits of the contro- 
versy between the parties. The order 
Exhibit D-39 was not even an order 
granting or setting aside the injunction 
but merely stayed the operation of the 
injunction granted by the trial Court 
during the pendency of the appeal pre- 
ferred against the same by the Univer- 
sity. Nothing stated therein on the 
matters in issue between the parties 
operates as res judicata. 


10. We, however, agree with him 
that in a somewhat prclix judgment the 
learned Senior Sub-Judge’ has levelled 
unnecessary and unjustified criticism 
against the testimony of the Principal of 
the College and Shri S. K. Soni due to 
misreading of the documents and their 
statements. In any event the solitary 
question which calls for adjudication on 
the facts of the case regarding the 
granting of opportunity to the plaintiff- 
respondent was, in our opinion, conclud- 
ed by the respondent’s own categorical 


1971 


admissions contained in paragraphs 17 
and 18 of the writ petition, which ad- 
missions have already been reproduced 
verbatim in an earlier part of this judg- 
ment. The averments made in the af- 
oresaid paragraphs of the writ petition 
themselves leave no doubt about ad- 
equate opportunity having been granted 
to the respondent before punishing him. 
Nor has the respondent stated that he 
ever asked for any further or other op- 
portunity or that any such opportunity 
was ever refused to him. There is no 
doubt that the plaintiff-respondent was 
not specifically confronted with his ad- 
missions contained in his writ petition 
when he gave evidence to the contrary 
while in the witness box though he ad- 
mitted having filed that petition. Con- 
fronting him would have been necessary 
according to the law laid down by the 
Full Bench of the Lahore High Court in 
Firm Malik Des Raj Faqir Chand v. Firm 
Piara Lal Aya Ram, AIR 1946 Lah 65 
(FB). It had been held that previous ad- 
missions of a party could not be taken 
into account against him if he appeared 
in the witness box but was not confront- 
ed with the same. The law laid down 
by the Lahore High Court in Firm Malik 
Des Raj Faqir Chand’s case, AIR 1946 
Lah 65 (FB) (supra) has since been dis- 
approved by their Lordships of the 
Supreme Court in Bharat Singh v. Mst. 
Bhagirathi, AIR 1966 SC 405. Their 
Lordships have held that admissions are 
substantive evidence by themselves in 
view of Sections 17 and 21 of the Evi- 
dence Act, though they are not conclu- 
sive proof of the matters admitted. It 
was made clear that the purpose of con- 
tradicting the witness under Section 145 
of the Evidence Act is quite different 
from the purpose of proving the admis- 
sion. It was further observed that while 
a previous statement used to contradict 
a witness does not become substantive 
evidence and only serves the purpose of 
throwing doubt on the veracity of the 
witness, the weight to be attached to an 
admission made by a party is a matter 
different from its use as admissible evi- 
dence. 


11. In the peculiar circumstances 
of this case, we attach great weight to 
the admissions contained ‘in paragraphs 17 
and 18 of the respondent’s writ petition 
which were never sought to be with- 
drawn by the respondent even after a 
certified copy of the petition had been 
filed in the trial Court and specific refer- 
ence had been made thereto. The Courts 
below have not considered those ad- 
missions at all though they. in the cir- 
cumstances of this case, appear to us to 
be of substantial evidentiary value. Even 
otherwise, the criticism levelled against 
the testimony of Mr. Soni D. W. 5 on 
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the ground that there is some incon- 
sistency between the time mentioned in 
Exhibit D-8 on the one hand and the 
sequence of events deposed to by him 
in Court is misconceived. Exhibit D-8 
does not even purport to have been 
written at 10.40 a.m. It is a mere memo- 
randum of what had happened at 10.40 
A. M. prepared by Mr. S. K. Soni later 
in the day. This is fully consistent with 
the testimony of Mr. Soni. There is no 
justification whatever for the finding of 
mala fides recorded by the Court below 
against the Principal of the College. The 
finding of the lower appellate Court 
about writing Exhibit D-5 having been 
obtained from the respondent by the 
Principal under undue influence is not 
based on any evidence. Nor is there any 
valid reason to doubt the genuineness of 
the memorandum Exhibit D-9. Pearey 
Lal D. W. is no doubt correct in saying 
that no record of the proceedings against 
the respondent was maintained. Ex- 
hibit D-9 is a mere memorandum and 
cannot be called a ‘record of proceed- 
ings’ in strict terms. The judgment of 
the lower appellate Court is based on 
such surmises and conjectures and is 
wholly unsustainable. 


12. In the nature of the things, 
educational institutions like the Univer- 
sities have to be left to themselves in the 
matter of enforcing discipline and unless 
a patent case of violation of principles 
of natural justice or contravention of 
some statutory provision is made out, 
the Courts should be loath to interfere 
with the orders punishing students for 
their serious defaults. 


13. For the foregoing reasons we 
allow this appeal, set aside and reverse 
the judgment and decree of the Courts 
below and disrniss the suit of the plain- 
tiff-respondent with costs throughout. 


C., G SURI. J.: 14. I agree, 
Appeal allowed. 
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Jarnail Singh, Petitioner v. Union 
Territory of Chandigarh and another, 
Respondents. 

Criminal Revn. No. 32-M of 1970, 
D/- 27-7-1970. 

(A) Punjab Reorganisation Act 
(1966), Ss. 88.and 89 — Continuation of 
existing laws — Even after the two-year 
period under S. 89 they will continue to 
apply. 

Section 89 is only to enable the Gov- 
ernment within a two-year period to 
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amend. adapt or modify by an executive 
order the existing laws which by virtue 
of Section 88 are to continue to govern 
the territory of the erstwhile Punjab 
State without any time-limit. After that 
period such power of the Government 
alone will end but not such continuance 
of those laws. (Para 4) 

(B) East Punjab Essential Services 
(Maintenance) Act (13 of 1947), S. 7(3) 
and (4) — “By the State Government” — 
In view of S. 3(58), General Clauses Act. 
Union Territory of Chandigarh is State 
and hence complaint under S. 7(3) by 
person authorised by the Union Territory 
Administration can be taken cognisance 
of. AIR 1970 SC 1126, Foll. 

(Paras 5 and 6) 

(C) East Punjab Essential Services 
(Maintenance) Act (13 of 1947), S. 7(3) 
and (4) — “Complaint” — A first infor- 
mation report is nct a complaint. 

The lodging of a first information re- 
port cannot come under Section 190(1), 
Criminal P. C. Therefore such report is 
not “complaint” under Section 7(3) and 
as such can be lodged without prior 
authorisation by tke State Government. 

(Para 7) 

(D) East Punjab Essential Services 
(Maintenance) Act (13 of 1947), S. 7(3) 
and (4) — “Except upon a complaint”— 
Every offence under Act is cognizable 
under S. 7(4) — Hence a first informa- 
tion report can be lodged in respect of 
an offence and police is competent to 
investigate. (Para 8) 


(E) East Punjab Essential Services 
(Maintenance) Act {13 of 1947), S. 7 — 
Proceedings under — Employee serving 
on deputation — Proceedings being cri- 
minal and not disciplinary their mitia- 
tion by authorities af the place of deputa- 
tion and not by the appointing authority 
is valid. (Para 9) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1126 (V 57)= 

(1970) 2 SCJ 480. Management 
of Advance Insurance Co. Ltd. 
v. Shri Gurdasmal 


Jawahar Lal Gupta, for Petitioner; 
A. L. Bahri, for Respondents. 

ORDER:— This application is filed 
by the petitioner urder Sections 497 and 
498, read with Section 561~A of the Code 
of Criminal Procedure, alleging that he 
joined the Punjab Armed Police on 
12-10-1962 and was in the employment 
of the Union Territory of Chandigarh on 
deputation since the year 1968; that he 
proceeded on eight days’ leave commenc- 
ing from 5-3-1969 which was further ex- 
tended by ten days on his request; that 
thereafter he sent in his resignation from 
service, and that since he had heard 
nothing from his department he presum- 
ed that his resignation had been accept- 
ed. The petitioner is further alleged to 
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have learnt before the filing of the pre- 
sent application that a case under Sec- 
tion 7 of the East Punjab Essential Ser- 
vices (Maintenance) Act, 1947 (Act 13 of 
1947), hereinafter referred to as the Es- 
sential Services Act, had been register- 
ed on a complaint filed by Inspector 
Kuldip Singh, respondent No. 2, It is 
also alleged by the petitioner that he ap- 
prehended his arrest as a result of 
warrant of arrest having been issued 
against hirn. 


2. In the return filed on behalf of 
respondent Union Territory of Chandi- 
garh the contents of paras 1 and 2 of the 
application of the petitioner have not 
been denied. The respondent also ad- 
mitted in para 3 of its return that eight 
days’ leave was granted to the petitioner 
and a telegram for the extension of 
leave by ten days on the ground of ill- 
ness was also received. However the 
respondent has further pleaded that the 
request of extension was not supported 
by any medical certificate and, therefore, 
leave could not be extended. It is fur- 
ther stated by this respondent that an 
effort to inform the petitioner about his 
leave not being extended was made 
through the Superintendent of Police, 
Ludhiana, but he was reported to be not 
available at his home address. 


However, on 28-4-1969, Sardara 
Singh, brother of the petitioner, under- 
took to inform the petitioner about the 
same. It is also pleaded by the respon- 
dent that even after the expiry of ten 
days the petitioner did not join the ser- 
vice and that no resignation letter was 
received by either respondent No. 1 or 
respondent No. 2. The respondent in its 
return admitted that a case under Sec- 
tion 7 of the Essential Services Act has 
been registered. vide F. I. R. No. 694, 
dated 28-8-1969, in Police Station Cen- 
tral, Chandigarh, but it has been denied 
that any warrant for the arrest of the 
petitioner had been issued. Respondents 
Nos. 1 and 2 have justified the action 
taken by them and it has been stated 
that the action is in accordance with law 
and is legally valid. 


3. The first point that has been 
urged by the learned counsel for the 
petitioner is that the Essential Services 
Act cannot be considered to be in force 
in the Union Territory of Chandigarh. 
The learned counsel for the respondents, 
on the contrary, has maintained that by 
virtue of Section 88 of the Punjab Re- 
organisation Act, 1966 (Act 31 of 1936), 
hereinafter called the Reorganisation Act, 
all the laws in force immediately before 
the appointed day i.e. 1-11-1966 in the 
erstwhile State of Punjab shall continue 
to remain in force after the appointed 
day in the whole of the territory whe- 
ther, after the reorganisation of the 
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erstwhile State of Punjab, that fell 
within the present States of Punjab or 
Haryana or that of the Union Territory 
of Chandigarh or other transferred terri- 
tories. Section 88 of the Reorganisation 
Act reads as follows— 


“88. The provisions of Part II shall 
not be deemed to have effected any 
change in the territories to which any 
law in force immediately before the ap- 
pointed day extends or applies, and terri- 
torial references in any such law to the 
State of Punjab shall. until otherwise 
provided by a competent Legislature or 
other competent authority, be construed 
aS meaning the territories within that 
Hades immediately before the appointed 

ay.” 


4. A bare perusal of the provi- 
sions of Section 88 of the Reorganisation 
Act, reproduced above, makes it clear 
that every law in force immediately be- 
fore the appointed day shall continue to 
apply to the territories, which before 
the appointed day comprised in the 
erstwhile State of Punjab. till such time 
the same is amended or otherwise 
changed by a competent legislature or 
other competent authority. The learned 
counsel for the petitioner then submitted 
that even if the provisions of Section 88 
of the Reorganisation Act enable such a 
law to remain in force in the territory 
concerned after the appointed day, such 
a law would remain in force only for 
two years and thereafter its application 
to the territory other than the territory 
of the existing State of Punjab will 
automatically come to an end. The 
learned counsel for the petitioner has 
placed reliance in support of his sub- 
mission on the provisions of Section 89 
of the Reorganisation Act, which reads— 


“89. For the purpose of facilitating 
the application in relation to the State 
of Punjab or Haryana or to the Union 
Territory of Himachal Pradesh or 
Chandigarh of any law made before the 
appointed day, the appropriate Govern- 
ment may, before the expiration of two 
years from that day, by order, make such 
adaptations and modifications of the law, 
whether by way of repeal or amendment, 
as may be necessary or expedient, and 
thereupon every such law shall have 
effect subject to the adaptations and 
modifications so made until altered, re- 
pealed or amended by a competent 
Legislature or other competent authority. 

Explanation— In this section, the ex- 
pression ‘appropriate Govt.’ means— 

(a) as respects any law relating to 
a matter enumerated in the Union List, 
the Central Government; and 

(b) as respects any other law,— 

(i) im its application te a State, the 
State Government, and 
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(ii) in its application to a Union 
Territory, the Central Government.” 

The learned counsel for the peti- 
tioner appears to import limitation on 
the continuance of the laws to all the 
territories of the erstwhile State of 
Punjab, as made so by virtue of the pro- 
visions of Section 88 of the Reorganisa- 
tion Act, from the two year period limit. 
prescribed in Section 89 of the Reorgani- 
sation Act, enabling the appropriate 
Government to make such adaptations 
and modifications of the law whether by 
way of repeal or amendment as may be 
necessary and expedient. The learned 
counsel seems to infer that unless the 
existing law, whose continued applica- 
tion is enabled by Section 88 of the Re- 
organisation Act, is adapted and modified 
with a view to facilitate its application 
in relation to the States of Punjab and 
Haryana or to the Union Territories of 
Himachal Pradesh and Chandigarh with- 
in two years from the appointed day, 
the said law would automatically cease 
to be applicable to such territories. 


In my view, the learned counsel has 
not correctly appreciated the true scope 
of the provisions of Sections 88 and 89 
of the Reorganization Act. While Sec- 
tion 88 enables such a law to remain in 
force in the whole of the territory of 
the erstwhile State of Punjab without 
imposing any limitation in point of time 
regarding its continued application to 
such a territory, Section 89 is an enabl- 
ing provision which enables the appro-| 
priate Government i.e. the executive to: 
amend, adapt or modify such a law by; 
repealing or amending it by an execu- 
tive order within two years from the ap- 
pointed day and if it fails to do so, then 
the law existing before the appointed 
day will continue to remain in force in 
the whole of the territory of the erst- 
while State of Punjab until the same is 
altered, repealed or amended by a com- 
petent legislature or other competent 
authority. 


So it is clear that after the expiry 
of two years from the appointed day, 
what is put to an end is not the applica- 
tion of the existing law to the territory 
in question, but the authority of the ap- 
propriate Government to adapt or modify 
the same by an executive order, and 
therefore, I hold that after the. expiry of 
two years from the appointed day the 
application of the existing law will not 
automatically lapse, as suggested by the 
learned counsel. 


5. The second point that has been 
urged by the learned counsel for the 
petitioner is that even if the Essential 
Services Act is applicable to that part of 
the territory of the erstwhile State of 
Punjab, which now constitutes the Union 
Territory of Chandigarh, the action 
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initiated against the petitioner cannot 
form the basis of criminal proceedings 
under the said Act, because in terms of 
sub-section (3) of S. 7 of the Essential 
Services Act, no Court can take cogni- 
zance of any offence under the said Act 
except upon complaint in writing made 
by a person authorised in this behalf by 
the. State Government. While elaborat- 
ing his submission, the learned counsel 
for the petitioner has pointed out that 
the Union Territory of Chandigarh is not 
a State and so any complaint filed against 
the petitioner at the instance of a per- 
son authorised by the Union Territory 
Administration cannot be taken cogni- 
zance of by a Court. For facility of re- 
ference, provisions of  sub-sections (3) 
and (4) of S. 7 of the Essential Services 
Act, are reproduced below— 


“7. (3) No Court shall take cogni- 
zance of any offence under this Act ex- 
cept upon compleint in writing made by 
a person authorised in this behalf by the 
State Government. 


(4) Notwithstanding anything con- 
tained in the Code of Criminal Pro- 
cedure, 1898 (5 of 1898), an offence under 
this Act shall be cognizeble.” 


In my opinion, there is no merit in 
this contention of the learned counsel 
as well. The word ‘State’ has not been 
defined anywhere in the Essential Ser- 
vices Act. However, sub-section (58) of 
S. 3 of the General Clauses Act, 1897 
(Act 10 of 1897), as amended from time 
to time, has defined the word ‘State’ as 
follows: 


“3. In this Act, and in all Central 
Acts and Regulations made after the 
commencement of this Act, unless there 
is anything repugnant ir the subject or 
context,— 
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(58) ‘State — 

(a) as respects any period before the 
commencement of the Constitution 
(Seventh Amendment) Act, 1956. shall 
mean a Part A State. a Part B State or 
a Part © State; and 


(b) as respects any period after -such 
commencement, shall mean a State speci- 
fied in the First Schedule to the Con- 
stitution and shall include a Union Terri- 
G. The matter is not res integra; 
in fact, this point as to whether Union 
territory is a ‘State’ or not came up for 
consideration before their Lordships of 
the Supreme Court in a case reported as 
the Management of Advance Insurance 
Co. Ltd. v. Shri Gurudasmal, AIR 1970 
SC 1126. The facts of that case were that 
on a complaint a case wes registered bv 
the Superintendert of Police. Special 
Police Establishment. New Delhi. and in- 
vestigation was entrusted to an Inspector 
under the Superintendent of Police and 
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the investigation was to be made in the 
State of Maharashtra and the aprellant. 
Management of Advance Insurance Co. 
Ltd., challenged the power of the Special 
Police Establishment, New Delhi, to in- 
vestigate the matter against the appellant 
in the State of Maharashtra, inter alia. 
on the ground that the Special Police 
Establishment is not constitutional and 
that it has no jurisdiction to investigate 
the cases in other States. 


The investigation in question was 
sought to be justified before the Suvreme 
Court on the ground that Section 6 of 
the Delhi Special Pclice Establishment 
Act, 1946 (Act 25 of 19465}, as adapted 
by Adaptation of Laws Order, 1956. 
specifically authorises any member of the 
Special Police Establishment to do so. 
To this argument, the reply of the ap- 
pellant was that after the Constitution 
(Seventh Amendment) Act, which re- 
moved the description ‘Part C States’ 
from the Constitution and introduced the 
expression ‘Union Territories’ the present 
Entry 80 of the Union List (correspond- 
ing to Entry 39 of the Federal Legisla- 
tive List of the Government of India Act 
1935) cannot be read as enabling the 
power to be exercised in respect of a 
police force belonging to the Union Terri- 
tories such as Delhi. To appreciate the 
contention of the appellant in that case, 
the provisions of Entrv 80 of the Union 
List are extracted below — 


“80. Extension of the powers and 
jurisdiction of members of a police force 
belonging to any State to any area out- 
side that State, but not so as to enable 
the police of one State to exercise powers 
and jurisdiction in any area outside that 
State without the consent of the Govt. 
of the State in which such area is situat- 
ed; extension of the powers and jurisdic- 
tion of members of a police force belong- 
ing to any State to railway areas outside 
that State.” 


The argument in that case proceed- 
ed that this Entry 80 speaks of a rolice 
force belonging to any State and not of 
a police force belonging to the Union 
Territory. The adaptation of the Delhi 
Special Police Establishment Act. 1946, 
by the Adaptation of Laws Order. 1956, 
by substituting the Union Territories in 
place of Part ‘C’ States. cut the said Act 
adrift from the Entry under which the 
power could alone be exercised. It was 
further argued that the power conferred 
by Entry 80 is limited in extent and can- 
not be used except as specifically confer- 
red. Under Entry 80. the powers of the 
police force of a State can be extended 
and not that of the Union Territory and 
that is how the questicn as to whether 
Union Territory is a State or not came 
up for consideration by their Lordships 
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of the Supreme Court. M. Hidayatullah, 
C. J., who spoke for the Court, after re- 
ferring to the provisions of sub-s. (58) of 
Section 3 of the General Clauses Act, as 
already noticed, observed as follows: 


“This definition furnishes a complete 
answer to the difficulty which is raised 
since Entry 80 must be read so as to 
include Union Territory. Therefore 
members of a police force belonging to 
the Union Territory can have their 
powers and jurisdiction extended to an- 
other State provided the Government of 
that State consents.” 


So after this authoritative prono- 
uncement by their Lordships of the 
Supreme Court. no doubt about the 
Union Territory of Chandigarh being a 
State need be entertained and, therefore. 
I repel the contention of the learned 
counsel for the petitioner that the Union 
Territory of Chandigarh is not a State. 


7. Lastly, the learned counsel for 
the petitioner has urged that the F. I. R. 
lodged by the Senior Superintendent of 
Police, Chandigarh, constitutes a com- 
plaint under sub-section (3) of S. 7 of the 
Essential Services Act and since the 
Senior Superintendent of Police has not 
been authorised to make the complaint 
in question, so the criminal proceedings 
initiated by him are illegal and cannot 
be taken cognizance of by the Court. The 
argument advanced by the learned coun- 
sel is fallacious, because the stage for 
the Court to take cognizance of an of- 
fence has not yet reached and the F. I. R. 
cannot be treated as a complaint in writ- 
ing to the Court. It may be stated here 
that it is Section 190 of the Criminal 
P. C. (Act 5 of 1898), which deals with 
the taking cognizance of an offence by 
a criminal Court, and before proceeding 
further, it is pertinent to notice its re- 
levant provisions which are extracted 
below:— 


“190. (1} Except as hereinafter pro- 
vided, any Presidency Magistrate, Dis- 
trict Magistrate or Sub-divisional Magis- 
trate. and any other Magistrate specially 
empowered in this behalf, may take 
cognizance of any offence— 


(a) upon = receiving a complaint of 
facts which constitute such offence: 


(b) upon a report in writing of such 
facts made by any police officer, 


(c) upon information received from 
any person other than a police officer. 
or upon his own knowledge or suspicion, 
that such offence has been committed. 

x % * #7? 


A bare reading of the abovesaid pro- 
visions makes it clear that the Court can 
take cognizance of an offence upon re- 
ceiving a complaint of facts which con- 
stitute an offence and, secondly, upon a 
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report in writing of such facts made by | 
any police officer. So lodging of an 
F. I. R. of an offence with the police 
eannot fall under any of the clauses of 
sub-section (1) of S. 190 of the Code of 
Criminal Procedure. Even in a cogniz- 
able case, which is investigated by police, 
the Court does not take cognizance until 
such time a report under Section 173 
of the Code of Criminal Procedure is 
placed before the Magistrate and that 
too only when he takes cognizance of 
such a report for the purpose of initia- 
tion of judicial proceedings against the 
offender in respect of the offence con- 
cerned. So I hold that a mere lodging 
of an F. I. R. does not constitute a com- 
plaint in terms of sub-section (3) of Sec- 
tion 7 of the Essential Services Act and. 
therefore, the F. I. R. of the kind can 
be lodged by the authority concerned 
without any prior authorisation by the 
State Government. 


8. The learned counsel for the 
petitioner has raised yet another argu- 
ment that since the criminal proceedings 
under the Essential Services Act can be 
initiated by filing a complaint in writing, 
it was not open to the Senior Superin- 
tendent of Police. Chandigarh, to lodge 
the F. I. R. with the police. There is no 
merit in this argument of the learned 
counsel as well. It seems the learned 
counsel is oblivious of sub-section (4) of 
S. 7 of the Essential Services Act which 
has treated every offence under this Act 
to be a cognizable offence meaning there- 
by that it was open to the Senior 
Superintendent of Police, Chandigarh, to 
lodge the F. I. R. with the police, and 
the police is competent to investigate the 
case. 


9. Yet another submission made 
by the learned counsel for the petitioner 
is that Inspector-General of Police. 
Punjab, was the appointing authority of 
the petitioner and only that authority 
could take action against him and the 
authorities of the State where he is serv- 
ing on deputation have no such power to 
take action against him. There is hardly 
any merit in this contention of the 
learned counsel. The action that has been 
initiated is not a disciplinary one; the 
impugned action is in the nature of 
criminal proceedings envisaged by the 
provisions of Section 7 of the Essential 
Services Act, which the authorities of the 
Union Territory of Chandigarh are com- 
petent to take. as already noticed. 


10. No other point has been urg- 
ed by the learned counsel for the parties 
in this case. 


11. In view of the above discus- 
sion, I do not find any merit in this ap- 
plication and, therefore. the prayer for 


186 P. & H. 


bail as well as for quashing the F. I. R. 
is declined and the application is dis- 
missed, 

Petition dismissed. 
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S5. Mohinder Singh, Plaintiff-Appel- 
lant v. Shiv Des Singh, Defendant-Res- 
pondent. 

Second Appeal No. 1005 of 1960, D/- 
21-8-1970, from decree of Addl. Dist. J., 
Ludhiana, D/-21-3-1960. 


(A) Partnership Act (1932), S. 44 — 
Suit by a partner for rendition of ac- 
counts — Status of parties to suit. 


In a suit for rendition of accounts, 
every partner is in the position of a 
plaintiff or a defendant and each one of 
them is liable to render accounts and 
pay the amount found due from him. 

(Para 2) 

(B) Partnership Act (1932), S. 44 — 
Suit for accounts by one partner against 
some only of the others not maintainable 
— Order 30, Rule <, Civil P. C. does not 
sustain such action. (Para 5) 

(C) Civil P. C. (1908), O. 22, R. 4 — 
— Suit by a partner for accounts of two 
partnerships —— Held on facts that entire 
suit did not abate. 

Appellant and First Respondent 
started business in partnership and sub- 
sequently they dissolved it and started a 
new partnership with the Second Resnon- 
dent who was taxen in as a partner. 
Appellant sued the Respondents for ac- 
counts, during the rendency of which the 
second Respondent died. Appellant failed 
to add R. 2’s legal representatives in 
time. 

Held that the two partnerships being 
separate and independent of each other, 
that part of the suit relating to the first 
partnership with R. 1 had a separate 
cause of action and did not abate. (1904) 
ILR 31 Cal 487 (PC), Distinguished. 

(Paras 7 and 8) 

Cases Referred: Chronological Paras 
(1904) ILR 31 Cal 487 = 31 Ind 
App 71 (PC), Raj Chunder Sen 

v. Ganga Das Seal 8 


Y. P. Gandhi, for Appellant; H. S. 
Guiral, for Responcent. 


JUDGMENT: This 3econd appeal 
raises a question about the abatement of 
a suit for dissolution of partnership and 
rendition of accounts. To appreciate the 
point involved, it is necessary to state 
a few facts hereunder. 


2. Mohinder Singh plaintiff filed 
a suit on 23rd March. 1957. on the allega- 
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tions that he had entered into partner- 
ship with Shivdev Singh- defendant-res- 
pondent 1 in the year 1950. It was fur- 
ther alleged that the plaintiff was serv- 
ing in the Army as Subeder Major and 
that he had been sending money 
from there to the defendant-respondent 
Shivdev Singh to carry on partnership 
business. It was an oral partnership. On 
15th October, 1955, another partnership 
was constituted between the plaintiff as 
one party, Shivdev Singh defendant res- 
pondent as second party and Chanan 
Singh who has since died as third party. 
In the plaint the averment is that 
Chanan Singh deceased was admitted into 
the partnership by the partnership ceed, 
Exhibit P. 1, as executed on 19th Novem- 
ber, 1955, though the new partnership 
had started working earlier. The first 
partnership was dissolved by a notice be- 
fore the second was formed. 


In the present suit settlement of ac- 
counts in respect of both the partnerships 
was asked for making defendant 1 Hable 
in regard to first and both the defen- 
dants in respect of the second. The suit 
was filed by the plaintiff in his own name 
against the two defendants in their indi- 
vidual capacity and no reference was 
made to the name of the firm in the 
title of the plaint. There can be no dis- 
pute with the proposition that in a suit 
for rendition of accounts, every partner 
is, practically speaking, in the position of 
a plaintiff or a defendant and each one 
of them is liable to render accounts and 
pay the amount found due from him. 
Both the defendants filed written state- 
ments and it was pleaded by them that 
the second partnership was only a sham 
transaction entered into for the pur- 
poses of income-tax. They also pleeded 
that the suit was bad for misjoinder of 
causes of action inasmuch as the two 
partnerships being quite distinct and 
separate, a claim for rendition of ac- 
counts in respect of both could not be 
joined in one suit. ` 


Chanan Singh defendant died during 
pendency of the suit and his legal re- 
presentatives were not brought on the 
record within the prescribed time. An 
application was made to implead them 
and set aside the abatement but the 
same was rejected. A question then 
arose as to whether the suit had abated 
as against Chanan Singh only or in its 
entirety. An issue was framed in the 
following terms:— 


“What is the effect of the death of 
Chanan Singh defendant No. 2 on the 
suit?” 

It was contended on behalf of the plain- 
tiff that the abatement was not in -oto 
and could be only so far as defendant 2 
was cencerned and that the plaintiff was 
entitled to get rendition of accounts with 
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regard to the first partnership which 
carried on its business for the period 
from ist December, 1950, to 14th October, 
1955, before the second partnership came 
into existence by adding a third partner. 
The argument was that the deceas- 
ed defendant could not be made liable 
for rendering accounts for the first period 
and his death affected the suit regarding 
the second partnership only. The trial 
Court repelled this contention and dis- 
missed the suit holding that it could not 
proceed against defendant 1 as well in 
respect of the period prior to the date 
when the deceased defendant Chanan 
Singh became a partner. 


3. The plaintiff took an appeal to 
the Additional District Judge, Ludhiana, 
but it met with no success. He has, 
therefore, come to this Court in second 
appeal. 


4. Arguments advanced in the 
Courts below have been repeated before 
me and the two contentions of Mr. Y. P. 
Gandhi, learned counsel for the appel- 
lant, are— 


(1) That a suit for accounts of a dis- 
solved partnership does not abate on the 
death of an erstwhile partner, and 

(2) That in the instant case, the two 
causes of action are entirely different 
though joined together in one suit, and 
that it is so admitted by the defendants 
themselves in their written statements 
who objected to the joinder by getting 
a specific issue framed to this effect. 


5. The first contention of Mr. 
Gandhi is to be noticed only to be re- 
jected. It is a settled proposition of law 
that a suit for accounts cannot be main- 
tained against some of the partners only 
and that every partner is a necessary 
party. The reason for this rule is not 
far to seek. The shares of all the part- 
ners in the matter of their profits and 
losses have to be determined and it is 
neither possible nor correct to decide the 
extent of rights and liabilities of a part- 
ner in his absence. The cardinal rule 
of law is that no decree can be passed 
against a person in his absence. 


The argument of the learned coun- 
sel founded on O. 30, R. 4, Civil P. C, 
is misconceived. It is only when two 
or more partners sue in the name of a 
firm and any of such partners dies, that 
it is not necessary to join the legal re- 
presentatives of the deceased as a party 
to the suit but this provision has no ap- 
plication when the suit is not in the 
name of the firm. The present is a suit 
for accounts of a dissolved partnership 
filed by one partner against the others. 
In such a situation, if one of the partners 
dies, the right to sue cannot survive 
against the others and the legal repre- 
sentatives of the deceased have to be im- 
pleaded as a party. 
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6. The main question really to be 
determined is whether in the matter of 
taking accounts, the entire period of two 
partnerships is to be treated as continu- 
ing one or that before 15th October, 1955, 
there was a distinct and separate partner- 
ship between the plaintiff-appellant and 
defendant-respondent 1 which had al- 
ready been dissolved and from which the 
deceased partner could be disassociated. 
It is true that once it is held that the 
rights and liabilities between the plain- 
tiff and defendant-respondent 1 coul 
not be adjudicated with regard to the 
first partnership without the accounts 
for the subsequent period being 
also taken. Chanan Singh deceased was 
a necessary party and the suit could not 
proceed without his legal representatives 
having been brought on the record. The 
Courts below took the view that since 
assets of the first partnership were uti- 
lised to constitute the second partnership 
after the deceased became a partner, the 
accounts for both the periods had thus 
to be taken before the matter could be 
finally adjudicated. Reliance was placed 
on Section 31(1) of the Indian Partner- 
ship Act, 1932, which permits introduc- 
tion of a partner into a firm with the 
consent of all the existing partners. 


In order to resolve this question, it 
becomes necessary to make a reference 
to the pleadings of the parties and the 
partnership deed Exhibit P. 1 executed 
on 19th November, 1955. According to 
his pleadings, the plaintiff appellant was 
serving as Subedar Major in the Army 
and during his period of service he ad- 
vanced a loan of Rs. 4,000/- to defendant 
respondent 1 and after his retirement, 
the entire pension was also being receiv- 
ed by the latter. All this amount, as 
stated by the plaintiff. was being spent 
in the partnership business. The partner- 
ship firm was paying income-tax as well 
and continued its business till 14th 
October, 1955. It is specifically stated 
by him in the plaint that he was entitled 
to a dissolution of partnership and rendi- 
tion of accounts for the period from lst 
December, 1950 to 14th October, 1955 
against defendant-respondent 1 who had 
not rendered any accounts to him. 


It is further pleaded by him that 
with effect from 15th October, 1955, 
defendant respondent 2 was taken in the 
partnership and a partnership deed, Ex- 
hibit P. 1, executed which contained all 
the conditions. A perusal of this docu- 
ment shows that there is no reference 
whatsoever made therein to any previous 
partnership or to assets and liabilities of 
the same having been taken by the new 
partnership. It is completely an in- 
dependent and distinctly new partnership 
between the parties brought about by the 
deed except that the parties had actually 
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started business from 15th October. 1955. 
and that a document was executed on 
19th November, 1955. We have a recital 
in the deed that regular account books 
had been started from the first day of 
start of business, that is, from 15th Octo- 
ber, 1955, and they were to be kept till 
the existence of the partnership busi- 
ness. Both the defendants in their 
written statements took objection to the 
joinder of two separate causes of action 
and the trial Court framed the follow- 
ing issue:— 


“Whether this suit is bad for mis- 
joinder of causes of action and parties?” 
Before a decision could be given on this 
issue, Chanan Singh defendant died. 


7. It was a common case of the 
parties that two separate causes of ac- 
tion had been joined though defendants 
objected to the same. Without expres- 
sing any opinion on the propriety of 
joining the two causes which formed the 
subject-matter of the aforesaid issue, 
there is no gainsaying the fact that the 
first partnership between the plaintiff and 
defendant 1, its dissolution and rendition 
of accounts till 14th October, 1955, when 
another new partnership was formed, 
constituted a separate cause of action. 
The two firms, one between the plaintiff 
and defendant 1 which functioned till 
14th October, 1955, and the other between 
the plaintiff-defendant 1 and the deceas- 
ed defendant 2, were beyond any doubt 
separate legal entities and on the death 
of defendant 2, the cause of action against 
defendant 1 in regard to rendition of ac- 
counts for the first partnership did not 
cease to survive. I am, therefore. of the 
considered view that as against defen- 
dant respondent 1. the right to sue for 
dissolution of partnership and rendition 
of accounts in regard to the first partner- 
ship exists and no question of the suit 
qua that cause of action having been 
abated arises. The learned Additional 
District Judge was in crror in holding 
that no final determination of profits and 
losses of the partners for separate 
periods could be made unless both the 
periods were taken together. 


8. A reference has been made by 
the Courts below to Section 31 of the 
Indian Partnership Act. 1932, which has 
no bearing on the issue involved in the 
instant case. Partnership deed. Exhibit 
P. 1. does not show that the deceased 
was introduced as a partner into the 
previous firm that was constituted by the 
plaintiff-appellant and defendant-res- 
pondent 1 and all that this section pro- 
vides is that when a partner has been 
introduced in a firm he does not become 
liable for any act of the firm done be- 
fore he became a partner. No such con- 
‘tingency arises in the case before us 
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when there is a separate cause against 
defendant-respondent 1 who along with 
the plaintiff constituted a separate part- 
nership from Ist December, 1950 to 14th 
October, 1955. 


Privy Council case reported es Raj 
Chunder Sen v. Ganga Das Seal, (1904) 
ILR 31 Cal 487, relied upon by the 
Courts below in holding that th2 suit 
abated in toto is distinguishable on facts 
and not applicable to the circumstances 
of the present case. The plaintiff in that 
case asked for accounts between him and 
defendants and a preliminary decree was 
passed by the Subordinate Judge by 
virtue of which defendant 1 was held 
liable to render accounts to all the part- 
ners. Accounts were gone into by a 
Commissioner and en his report final 
decree by which various partners were 
made liable for their contributicns to 
the liabilities of the business was passed. 
Two separate appeals were filed to the 
High Court: one by the plaintiff and an- 
other by two of the defendants. One of 
the defendants in both the appeals died 
and his legal representative was noz sub- 
stituted in time. When the appeals came 
up for hearing both of them were dis- 
missed as having abated. The Judicial 
Committee of the Privy Council upheld 
the judgment of the High Court and ob- 
served that the right to sue did not 
survive against the other defendant alone 
as the appeals could not proceed in the 
absence of a representative of the deceas- 
ed defendant. It was one cause of action 
in which the respective rights and liabi- 
lities of the different partners had to be 
determined and the same could not be 
done in the absence of one of them. 

Since I am kolding that the sscond 
partnership was quite distinct from the 
first one. the question of abatement of 
the entire suit dces not arise. The suit 
can proceed with regard to the partner- 
ship as originally constituted between the 
plaintiff and defendant-respondent 1. 


9. In the result. the appeal is al- 
lowed, judgment and decree of the Court 
below set aside and the case remanded 
to the trial Court for decision in accor- 
dance with law in the light of the ob- 
servations made above. There will be 
no order as to costs. 

Appeal allowed. 
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H. R. SODHI. J. 
Gurbachan Singh Bajwa, Petitioner 
v. Lachhman Singh Gill and others. Res- 
pondents. 
Civil Writ No. 2591 of 1968, D/- 10-9- 
1970. 
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(A) Constitution of India, Art. 226 — 
Petition by one G, one-man Motor- 
Accidents Claims Tribunal, against ter- 
mination of his service — State Trans- 
port Controller not impleaded as a party 
but allegations made against him — Held 
State should have filed his affidavit if 
allegations against him were to be deni- 
ed. (Para 6) 


(B) Constitution of India. Art. 311 (2) 
— Contractual appointment to a post — 
Abolition of post by Government mala 
fide — Officer entitled to protection of 
Article 311. 


In case of a contractual appointment, 
the incumbent of the office acquires a 
right to hold that post for the period 
agreed upon and the same cannot be put 
an end to unless there is a provision to 
that effect in the agreement itself. No 
doubt the Government has a right to 
abolish a post, temporary or permanent, 
but this postulates a bona fide exercise 
of power. When the exercise of autho- 
rity is not honest, an official cannot be 
deprived of the protection available to 
him under Art. 311 of the Constitution 
simply because the State Government had 
a right to abolish the post As the post 
was abolished due to mala fides of res- 
pondents and the petitioner had other- 
wise a right to hold that post for the 
full tenure of five years, the action as- 
sumed a penal complexion entitling the 
petitioner to the protection of Art. 311 
of the Constitution which was denied to 
him. AIR 1958 SC 36 & 1969 Ser LR 
850 (Puni), Rel. on; 1970 SLR 334 (Puni). 
Distinguished. (Paras 9, 10, 11) 


(C) Constitution of India, Arts. 226, 
311 — Petitioner appointed on a post 
under an agreement for five years — Ter- 
mination of service by Government — 
Order quashed termination being mala 
fide — But term of five years having 
expired no mandamus directing reinstate- 
ment issued — Order of removal only 
declared as illegal — Petitioner held had 
no right to claim extension of his con- 
tractual service nor was contract of per- 
sonal service specifically enforceable. 
1868 Ser LR 470 (SC), Rel. on. 
(Paras 13, 14) 
Cases Referred: Chronological Paras 
(1970) 1970 Ser LR 334 (Puni), 
Ajit Singh v. State of Punjab 12 
(1969) Civil Appeal No. 2206 (N) 
of 1968, D/-23-4-1969 = 1969 
Ser LR 470 (SC), Pratap Kumar 
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Atma Ram, for Petitioner; S5. K. Jain, 
for Advocate-General Puniab. for Res- 
pondents. 


ORDER:— This writ petition is by 
Shri Gurbachan Singh Baiwa. an Ad- 
vocate of Qadian, district Gurdaspur, who 
was appointed as one-man Motor Acci- 
dents Claims Tribunal (hereinafter re- 
ferred to as the Tribunal) vide Punjab 
Government notification No. 5419-1HT- 
65/22885, dated the 2nd September 1965 
and later removed from office by virtue 
of the gazette notification dated August 
8, 1968, true copy whereof is annexure 
‘G’ to the writ petition. The removal 
is the consequence of abolition of the 
Tribunal constituted under Section 110 
of the Motor Vehicles Act 1939 as amend- 
ed by Act 100 of 1956. The petitioner 
was allowed one month’s pay in lieu of 
notice of period of one month. He has 
challenged the validity of the latter noti- 
fication on various grounds including 
that of mala fides of the then Chief 
Minister, late Shri Lachhman Singh Gill, 
and the Transport Minister, Shri Parkash 
Singh Majithia, respondents 1 and 3. It 
is further pleaded by him that the pro- 
posal for abolition of the post was initiat- 
ed not only because of the mala fides 
of respondents 1 and 3 but also that 
of the State Transport Controller whose 
abortive attempts to interfere with the 
discharge of the judicial functions of the 
petitioner had annoyed him. In order 
to appreciate the contentions raised by 
the petitioner it is necessary to briefly 
state a few facts as alleged by him. 


2. The petitioner on being ap- 
pointed as the Tribunal took charge of 
his office on September 9, 1965, with 
headquarters at Chandigarh. Terms and 
conditions of his appointment were, how- 
ever, not communicated to him at the 
time of his appointment. He claims to 
have written a demi-official letter to the 
then Minister for Transport, Shri Gur- 
dial Singh Dhillon, by which he demand- 
ed that his tenure of service be fixed at 
five years and salary at Rs. 1500/- per 
mensem. A reply on behalf of the State 
has been filed by Shri Ram Gopal, 
1. A. S.. Deputy Secretary Home, who is 
not in a position to admit or deny this 
assertion as it is stated that there is 
nothing on the office record to that effect. 
In the absence of a specific denial, I have 
to accept the statement of the petitioner. 
The petitioner within two months of his 
appointment started writing letters to the 
Government suggesting to it that the Tri- 
bunal should be made independent of the 
State Transport Controller and the pre- 
siding officer of the Tribunal should be 
the head of his own Department. It was 
pointed out that keeping the Tribunal 
under the administrative control of the 
State Transport Controller would cause 
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great inconvenience and create awkward 
position for the Tribunal inasmuch as the 
Punjab Roadwavrs of which the State 
Controller was the executive head, was 
very often a party in claim cases and it 
was in these circumstances undesirable 
to let a party to a case before a judi- 
cial officer have administrative control 
over the latter. 


Simultaneously, the petitioner went 
on pressing for settling the terms and 
conditions of his service and when no 
decision was being taken by the Govern- 
ment and elections to the State Legis- 
lative Assembly were within sight, he 
tendered his  res:gnation on November 
18, 1966. It may be stated that the peti- 
tioner was in public life earlier and pro- 
bably wanted to contest elections if he 
was not to be retazned in service for five 
years at a monthly salary of Rs. 1500/- 
as desired by him. Since the resignation 
was not accepted. the petitioner sent a 
reminder to that effect on December 16, 
1966, the receipt whereof is not denied 
by the State and a copy of the same is 
filed as annexure ‘D’ with the writ peti- 
tion. The petitioner stated in the re- 
minder that one month after the submis- 
sion of resignation having expired, he 
would treat the same having been ac- 
ue with effect from December 18, 
1966. 


It appears thet there was then a 
meeting between the Chief Minister, Shri 
Gurmukh Singh Musafir and the peti- 
tioner as a result whereof the latter 
withdrew the resignation. He informed 
the Secretary to Government, Punjab, 
by letter, dated February 15, 1967 that 
he was withdrawing the resignation as 
desired by the Chief Minister. A copy of 
this letter was forwarded to the State 
Transport Controller for information. On 
February 13, 1967, that is, two days be- 
fore he withdrew the resignation and by 
which time meeting between the Chief 
Minister and the petitioner had taken 
place an order anrexure ‘F’ was issued 
by the Governor of Punjab ñxing the 
terms of appointment and the tenure of 
the office of the Tribunal. The salary 
was fixed at Rs. 1300/- per mensem as 
was desired by the petitioner and so was 
the period of his service fixed at five 
years. The petitioner continued working 
as the Claims Tr.bunal drawing the 
salary when during the regime of an- 
other Ministry headed by respondent 1, 
came the impugned order of August 8, 
1968, abolishing one-man Tribunal and 
terminating the services of the petitioner 
with immediate effect. The State Trans- 
port Controller was directed to take 
steps for the adjustment of the staff of 
the office of the Tribunal as their posts 
also stood abolished. 
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Being aggrieved by the order of this 
abolition of the post and the termination 
of his services, the petitioner has come 
to this Court in a writ petition. The 
State of Punjab was having one-man 
Claims Tribunal earlier too and the ex- 
ecutive control throughout rested with 
the State Transport Controller. The 
T. A. bills of the petitioner and his pre- 
decessors had to be sanctioned by the 
Transport Controller and even the tour 
programme was to be approved by him. 
It is alleged that in 1966, an accident took 
place involving a bus of the Punjab 
Roadways and the same fell into a khud 
resulting in the death of several persons 
and injuries to many others. The peti- 
tioner awarded compensation amounting 
to one and a half lakh rupees to the 
claimants. According to the petitioner, 
the State Transport Controller hinted to 
him that he was a member of the Trans- 
port Department and should keep its in- 
terest in view while awarding compen- 
sations and that the compensation award- 
ed against the Government must not be 
heavy. The petitioner did not counten- 
ance this interference and told the Con- 
troller that he (the petitioner) would 
decide each case on its own facts. This 
annoyed the State Transport Controller 
and he at one time refused to counter- 
sign the petitioner’s T. T. bills for several 
months so much so that the petitioner 
had to seek the intervention of Shri 
S. K. Chhiber, the then Secretary Trans- 
port, and it was on his speaking on tele- 
phone to the State Transport Controller 
that the bills were passed. 


3. A grievance of the Transport 
Department against the petitioner is 
stated to be that he would take steps 
towards the execution of the awards 
without affording much time to the 
Department to get stay orders by pre- 
ferring appeals. The practice of the peti- 
tioner was normally to allow two months’ 
time for payment of the amount of com- 
pensation from the date of the award 
but the Transport Department sent 
written instructions to him that in all 
cases of the Punjab Roadways, three 
months’ time be allowed and that the 
instructions should take effect retrospec- 
tively. The petitioner alleges that in many 
cases against the Punjab Roadways he 
directed the Collector to realize the 
amount as arrears of land revenue which 
was not liked by the officials of the 
Transport Department and it was being 
stated openly that the fund maintained 
by the Department under Section 94(3) 
of the Motor Vehicles Act was going to 
be exhausted. The petitioner refers to 
another case decided by him against the 
State of Punjab wherein he awarded 
Rs. 80.900/- as compensation against the 
Transport Department on September 13, 
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1967, in Claim Application No. 91, an ap- 
peal against which was dismissed by the 
High Court in limine. There was an- 
other case of J. P. S. Kapur v. Punjab 
State in which the petitioner allowed a 
compensation of Rs. 3,96,000/- against the 
State Government. 


The case of the petitioner is that all 
these honest judicial decisions of his 
infuriated the State Transport Controller 
and the officials of the Transport Depart- 
ment who started saying that either the 
State Transport Undertaking be wound 
up or the services of the petitioner ter- 
minated immediately. It is not denied 
that the T. A. bills of the petitioner 
were being held up in the office of the 
State Transport Controller for months to- 
gether though it is said that they were 
under close scrutiny in the ordinary 
office routine. 


4, The petitioner has in the writ 
petition made a mention with regard to 
his relations with respondents 1 and 3. 
There is specific reference to some cases 
in which he was approached by respon- 
dent 3 who was then the Minister-in- 
charge of the Transport Department but 
he declined to accommodate him. It is 
stated that the petitioner was on tour 
in Amritsar on 21st/22nd February, 1968, 
to decide cases one of which was Claim 
Application No. 68/CDP/67. Respondent 
3 was also staying in the Circuit House 
in those days along with the Chief Minis- 
ter and other Ministers. The petitioner 
was sent for and asked to help the res- 
pondent in the claim application as the 
Minister was interested in him. It so 
happened that the claim application was 
dismissed for want of prosecution but the 
petitioner restored the same in spite of 
the fact that he had been told by the 
Minister to help the respondent and re- 
fusal to restore would have certainly 
pleased the Minister. The Minister as 
stated by the petitioner got annoyed and 
became inimical to him. 


There were again five claim appli- 
cations against one Gandhara Transport 
Company, reference to which has been 
made in para 13(2) of the writ petition. 
Respondent 3, as alleged by the peti- 
tioner, sent a message saying that 
Shri Jagjit Singh who was the Manag- 
ing Director of the Company was his 
great supporter and that he should be 
helped. The petitioner was asked to see 
the Minister or contact him on 
telephone but he could not do so. The 
Minister and the petitioner later met 
together and he was told not to allow 
any compensation against the Transport 
Company, and in any case not beyond 
the liability of the Insurance Company 
as the aforsaid Shri Jagjit Singh was his 
great supporter and favourite of the 
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Chief Minister respondent 1. The peti- 
tioner told respondent 3 that cases had 
to be decided on their respective merits 
and he could not say what would be the 
result of the cases against the said 
Company. il 


The petitioner feels that it was un- 
fortunate for him that he had ultimately 
to decide cases against the Company 
making the same liable since the Insu- 
rance Company could not be fixed with 
liability for the amount awarded as com- 
pensation. This also, according to the 
petitioner, caused annoyance to respon- 
dent 3 who was already feeling aggriev- 
ed. Next ground of mala fide is stated 
to be that Shri Gian Singh Rarewala 
and Pandit Mohan Lal, the then M. L. As, 
visited Qadian, the home town of the 
petitioner, on June 14, 1958, in connec- 
tion. with some function arranged by 
Harijans. The petitioner too was there 
as he was on leave on that day. Both 
these gentlemen later went to the house 
of the petitioner and had tea with him 
as they had been old friends. The plea 
of the petitioner is that it was purely a 
personal and friendly meeting in which 
no politics was ever discussed but the 
matter was reported to respondent 1 who 
told the petitioner that being a Govern- 
ment servant, he could not dabble with 
politics. The meeting of the petitioner 
with S. Gian Singh Rarewala and Pandit 
Mohan Lal annoyed respondent 1 be- 
cause of his political rivalry with them. 


5. An affidavit by way of reply 
has been filed by the Deputy Secretary 
to Government, Punjab, Home Depart- 
ment. Paragraphs 6, 7 and 8 of the writ 
petition, which relate to the insistence of 
the petitioner to resign and the assurance 
of the Chief Minister to the effect that 
the tenure of office would be fixed at 
five years and pay at Rs. 1,500/- per 
mensem from the date of his appoint- 
ment, are admitted. It is not denied that 
it was as a result of the assurance of 
the Chief Minister to accept the terms 
of the petitioner that the resignation was 
withdrawn. Paragraph 7, which is ad- 
mitted by the State, reiterates that ac- 
cording to the terms settled between the 
petitioner and the Chief Minister, the 
tenure of the petitioner’s office was to 
be for five years with effect from 8th 
of September 1965 when he was original- 
ly appointed. 


6. The petitioner ciaums that 
when he took over from his predecessor, 
the number of claim applications was 
about 400 but the same was progressive- 
ly increasing because of expansion of 
Punjab Roadways and Road Transport in 
general. the expansion leading to greater 
number of accidents. The idea brought 
out by the petitioner is that when neces- 
sity for the continuance of Tribunal ex- 
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‘isted, the abolition of the post was only 
a device adopted to get rid of him. The 
reply .of the-State is that the work of 
the Tribunal was undoubtedly expanding 
but it was in public interest to give the 
powers in ‘this behalf to all the District 
Judges in the State. I have looked into 
the executive file and find that there was 
a proposal by the State Transport Con- 
trollet made on 22nd of June 1968 where- 
-ir the cost.of. the establishment of the 
. petitioner was calculated and the recom- 
mendation made to the effect that con- 
-ferment of powers on the District Judges 
“would reduce-‘expenditure since there is 
already a District Judge for each Dis- 
trict and that'the disposal of cases might 
also be quicker. 


A special pay of Rs. 100/- per 
mensem was proposed for each District 
Judge. The proposal entailed abolition 
of the posts in the establishment of the 
Tribunal as well but they were to be 
absorbed elsewhere. The proposal after 
being processed through the Deputy 
Home Secretary, the Legal Remem- 
brancer and the Minister-in-charge was 
placed before the Cabinet when the same 
was approved. A meeting of the Cabinet 
had already been fixed and in view of 
the supposed urgency of the matter, the 
proposal was not sent to the Finance 
Department as was the normal practice. 
There were serious allegations in the writ 
petition against the Chief Minister, 
Minister-in-charge Transport and the 
State Transport Controller but none of 
them except the Chief Minister chose 
to file an affidavit controverting the 
averments against them. The facts as 
stated in paragraph 14 have not been 
specifically denied by this respondent nor 
the averment in paragraph 13 where the 
petitioner alleged that Shri Jagjit Singh 
of Gandhara Transport Company whom 
respondent 3 wanted to help was a 
favourite of respondent 1. The averment 
of the petitioner that Pandit Mohan Lal 
and S. Gian Singh Rarewala who met 
him at the house over a cup of tea were 
political adversaries of respondent 1 and 
were openly seeking dismissal of the 
Ministry headed by the said respondent 
is not denied. 


It is true that the State Transport 
Controller as such was not impleaded as 
a party but he was an important func- 
tionary of the State against whom allega- 
tions were being made and it was a fit 
case where the State should have filed 
his affidavit if the serious allegations, as 
made against him, particularly of inter- 
ference with judicial work. were to be 
denied. The State is a party to these 
oroceedings and had ampl= opportunity 
to controvert the allegations as made 
against the State Transport Controller 
and it should have known that the only 
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way to do so was to get the affidavit of 
the said official. Many of the facts were 


‘within the knowledge of this officer but 


instead of filing his affidavit, the State 
filed an affidavit of a Deputy Secretary 
who felt content with either keeping 
quiet over the important averments or 
just brushing them aside by saying that 
the allegations related to verbal talks 
about which there was nothing on the 
record. In reply to several other allega- 
tions, the Deputy Secretary has only 
stated that he had no knowledge which 
is not a denial express or implied, of the 
existence of facts forming the subject- 
matter of the averments. 


In these circumstances, the aver- 
ments of the petitioner made on oath 
alleging mala fides against the respon- 
dents are only before me and they are 
not denied. I must, therefore, accept 
them as correct. The result is that the 
following facts stand established— 


(1) That the petitioner within a few 
days of his taking charge of office started 
protesting against the administrative con- 
trol exercised by the State Transport 
Controller over him and his establish- 
ment. 


(2) That he was awarding heavy 
amounts of compensation against the 
Transport Department and the State 
Transport Controller not only resented 
these decisions but tried to influence the 
petitioner directly by making suggestions 
and also by coercive methods like with- 
holding of T. A. bills necessitating some- 
time the intervention of the Transport 
Secretary, Mr. S. K. Chibber. 


(3) That respondent 3, who was 
Minister-in-charge Transport Depart- 
ment, approached the petitioner to get 
undue advantage for the parties, whose 
judicial cases were pending before the 
Tribunal, and having not been accom- 
modated, he got annoyed with the peti- 
tioner. 


(4) That on June 14, 1968 there was 
a meeting at the house of the petitioner 
in Qadian in which Pandit Mohan Lal 
and S. Gian Singh Rarewala who were 
the political adversaries of the Chief 
Minister, respondent 1, were present and 
this gave rise to annoyarce of the Chief 
Minister, respondent 1. Respondent 1 
believed that the petitioner was aligned 
with his political opponents who were 
trying for the fall of the: Miristry head- 
ed by him. 


(5) That almost within a week of 
the meeting of June 14. 1968 a proposal 
was initiated by the State Transport 
Controller on June 22, 1968 wherein it 
was suggested that the post of one-man 
Tribunal presided over by the petitioner 
be abolished though the post was in ex- 
istence since the year 1959/1940. 
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(6) That there was great eagerness 
on the part of respondents 1 and 3 to 
get the post abolished at the earliest and 
the matter was placed before the Cabinet 
meeting fixed for July 26, 1968, though 
it was not on the agenda and the normal 
procedure of the proposal being first seen 
by the Finance Department had to be 
abrogated. 


7. Whatever be the merit of the 
proposal conferring powers on the Dis- 
trict Judges I am irresistibly driven to 
the conclusion that the initiation of the 
proposal was not bona fide and that the 
post of one-man Tribunal was abolished 
because of the petitioner having earned 
the displeasure of the State Transport 
Controller and annoyance of respondent 
3, both of whom could not influence the 
petitioner in his judicial decisions and 
wanted to wreak their vengeance. It is 
true that as observed by their Lordships 
of the Supreme Court in Partap Singh 
v. State of Punjab, AIR 1964 SC 72, 

“indirect motive or purpose, or bad 
faith or personal ill-will is not to be 
held established except on clear proof 
thereof” 
but at the same time direct evidence 
to establish an improper motive is equal- 
ly difficult to find. In the words of their 
Lordships, bad faith 

“can be deduced as a reasonable and 
inescapable inference from proved facts’. 


The State Government was apparent- 
ly acting in the lawful exercise of its 
power but I must hold that in fact the 
action was mala fide in the sense that 
the aim to achieve was an improper one 
amounting to abuse of authority. I do 
not wish to express any opinion on the 
merits of the decision taken by the 
Government as regards the appointment 
.of District Judges as Motor Accident 
Claims Tribunals. There is no data on 
which I can pronounce as to whether 
the expectations that the cases would 
be disposed of expeditiously have been 
or are likely to be fulfilled. 


8. The next contention of Mr. 
Atma Ram, learned counsel for the 
petitioner, is that the action of the Gov- 
ernment in terminating the services of 
the petitioner offended against Art. 311 
of the Constitution. It is submitted that 
the petitioner was holding the post of 
the Tribunal under a special contract 
for a term of five years and having the 
right to hold the post for the said 
period, he could not be removed there- 
from whether by abolition of the post 
or otherwise without affording an op- 
portunity to him to defend himself as 
fuaranteed by Art. 311 of the Constitu- 
tion. Reliance is placed by the learned 
counsel on Parshotam Lal Dhingra v. 
Union of India, AIR 1958 SC 36. It is 
, conceded that there is no written con- 
* tract but the contention is that such a 
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contract is clearly. discernible’ ‘from the ic 


admitted facts of the case,., This con-~ 
too is not- devoid of force. 
When the petitioner was appointed ‘as a 
Tribunal by an order of'»September 2y., 
1965, no terms of office were. fixed, nor. 
the salary. The petitioner inimediately , 


started insisting that he should: Þe ap- . 


pointed for a period of' -fivé yéars , and 
given a salary of Rs. 1,500 per "ménsem. 
As a matter of fact, the. petitioner Wad 
made up his mind not to.aécept the -ap- 
pointment unless his terms, as offered. 
by him, were accepted ‘by the State: - 
Government. It was Stated” by him in 
the letter of November 5, 1965, (An- . 
nexure ‘B’) that accepting to “work on 
the post would mean almost saying 
good-bye to his long political career and 
that is why it was necessary for him 
that he should have security of service 
at least for a period of five years at a 
reasonable salary of Rs. 1,500/- per 
seas which was the maximum of the 
grade. 


The petitioner had been a member 
of the State Legislative Assembly for a 
number of years and he wanted to con- 
test election again if he was not given 
the period of five years’ service. He 
communicated to the Government that 
he would be relinquishing charge of the 
post on December 15, 1966, unless the 
terms and conditions of his service, as 
desired by him, were accepted. When 

his letters brought no fruitful 
result, he actually tendered his resigna- 
tion and it was then that there was a 
meeting between the Chief Minister and 
the petitioner. The Chief Minister 
agreed to accept the offer of the peti- 
tioner to continue in his office for a 
period of five years at a salary of 
Rs. 1,500/- per mensem and it was on 
this ground alone that he withdrew his 
resignation. These circumstances are, in 
my opinion, sufficient to establish that 
to the post of the Tribunal which was 
already existing, the petitioner was ap- 
pointed under a special contract for a 
period of five years and that he had a 
legal right to hold that post for that 
period unless removed therefrom for 
misconduct which removal is a neces- 
sary concomitant of the relationship of 
master and servant. 


9. It is to be noticed that there 
is no condition of service of the peti- 
tioner that his services could be termi- 
nated on one month’s notice on payment 
of salary in lieu thereof as is to be 
found in a usual type of temporary con- 
tractual service. It is only in matters 
of travelling allowance, leave, medical 
reimbursement and accommodation that 
the Punjab Civil Service Rules relating 
to temporary _employees were made ap- 
plicable to The learned counsel 
for the State has not been able to invite 
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my attention to any rule which per- 
mitted the Government to terminate the 
services of the petitioner at any time 
by serving him one month’s notice. In 
case of a -contractual appointment, the 
incumbent of the office acquires a right 
to hold that post for the period agreed 
upon and the same cannot be put an end 
to unless there is a provision to that 
effect in the agreement itself. 


The Government while notifying the 
terms and conditions of appointment of 
the petitioner as are to be seen in An- 
nexure ‘EF’ did noz reserve to itself any 
right to relieve the petitioner of his 
office by serving one month’s notice on 

i No such right was obviously in- 
tended to be reserved in view of the 
assurance given to the petitioner that 
he would be retained in service for five 
years. It was this assurance coming 
from the Chief Minister that persuaded 
the petitioner to withdraw his resigna- 
tion. Their Lordships observed in para 
12 of the judgment in Parshotam Lal 
Dhingra’s case, AIR 1958 SC 36 (supra) 
that 

“an appointm2nt to a temporary 
post for a certain specified period also 
gives the servant so appointed a right 
to hold the post for the entire period of 
his tenure and his tenure cannot be put 
an end to during that period unless he 
is, by way of punishment dismissed or 
removed from the service”. 


These observations have to be read 
with what is subsequently said in para 
26 of the same judgment where the ob- 
servations are to the following effect:— 


“Shortly put, the principle is that 
when a servant has right to a post or 
to a rank either under the terms of the 
contract of employment, express or im- 
plied, or under the rules governing the 
conditions of his service, the termina- 
tion of the service of such a servant or 
his reduction to a lower post is by itself 
and prima facie a punishment, for it 
operates as a forfeiture of his right to 
hold that post or that rank and to get 
the emoluments and other benefits at- 
tached thereto. But if the servant has 
no right to the post, as where he is ap- 
pointed to a post, permanent or tempor- 
ary either on probetion or on an officiat- 
ing basis and whcse temporary service 
has not ripened into a quasi-permanent 
service as defined in the Temporary Ser- 
vice Rules. the termination of his em- 
ployment does not deprive him of any 
right and cannot. fherefore, by itself be 
a punishment. Ore test for determin- 
ing whether the termination of the ser- 
vice of a government servant is by way 
of punishment is to ascertain whether 
the servant, but for such termination 
had the right to bold the post.” 
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The same idea has been put in an- 
other way by their Lordships when it is 
said that if the Government has, by con- 
tract, express or implied, or, under the 
rules, the right to terminate the employ- 
ment at any time, then such termination 
in the manner provided by the contract 
or the rules is, prima facie and per se, 
not a punishment and does not attract 
the provisions of Art. 311 of the Con- 
stitution. 


10. No doubt the Government 
has a right to abolish a post temporary 
or permanent, but this postulates a bona 
fide exercise of power. When the ex- 
ercise of authority is not honest, an 
official cannot be deprived of the pro- 
tection available to him under Art. 311 
of the Constitution simply because the 
State Government had a right to abolish 
the post. In the words of their Lord- 
ships of the Supreme Court in Parshotam 
Lal Dhingra’s case, AIR 1958 SC 36 
(supra) if he had a right to the post 

“the termination of his services 
will by itself be a punishment and he 
will be entitled to the protection of 
Art. 311 of the Constitution.” 


11. In Anup Singh v. State of 
Haryana, 1969 Ser LR 850 (Puni), 
sarkaria, J. quashed an order abolish- 
ing the post of Head Draftsman working 
under a Zila Parishad and terminating 
the services of the incumbent of that 
post. The learned Judge on the facts 
of that case held that the orders abolish~- 
ing the post were mala fide and intend- 
ed to throw out of service the petitioner 
there without affording him an oppor- 
tunity to show cause which offended 
against the rules of natural justice. Arti- 
ele 311 of the Constitution was held not 
to apply because the Head Draftsman 
was not holding any civil post under 
the State Government. Section 34 of 
the Panchayat Samitis ard Zila Pari- 
shads Act, 1961, which contained a pro- 
vision almost identical to Art. 311(2) of 
the Constitution was, however, held to 
have been attracted since the abolition 
of the post was mala fide. I am in res- 
pectful agreement with my brother 
Sarkaria, J. and must hold that in the 
circumstances of the present case too 
where the post was abolished due to mala 
fides of respondents 1 and 3 and the 
petitioner had otherwise a right to hold 
that post for the full tenure of five 
years, the action did assume a penal 
complexion entitling the petitioner to the 
protection of Article 311 of the Consti- 
tution which was denied to him. 


12. Mr. Jain, appearing for the 
State, has drawn my attention to a Divi- 
sion Bench judgment of this Court 
reported as Ajit Singh and Jamna Dass 
Akhtar v. State of Punjab, 1970 Ser 
LR 334 (Punj), where the view taken 
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was that abolition of a post and con- 
sequent termination ` of services of the 
person holding that post did not attract 
Article 311. The facts of that case are 
clearly distinguishable and no help can 
be derived from this authority. It was 
not a case of mala fide abolition of the 
posts. The allegations of mala fides 
were, of course, made as an additional 
ground after the filing of the writ peti- 
tion. These allegations had been denied 
and no finding was, therefore, given that 
the action of the State Government in 
abolishing the posts was in anyway 
not honest. On the other hand, the 
reasons as given by the Government for 
abolition of the posts were found to be 
quite genuine nor was the appointments 
of the petitioners there under any 
special contract giving them a right to 
hold the posts. The petitioners in that 
case were appointed as Chairman and 
members of the Subordinate Services 
Selection Board for a period of five 
years. Before the expiry of their term, 
the Government abolished the Subordi- 
nate Services Selection Board altogether 
on the recommendation of Administra- 
tive Reforms Commission, and alsa be- 
cause of the some bickering amongst 
members of the Board which made its 
smooth functioning impossible. 


13. For the foregoing reasons, 
the impugned order passed by the Gov- 
ernor of Punjab on 8th August, 1968, 
terminating the services of the petitioner 
is, therefore, liable to be quashed, It 
may be made clear that I am not issu- 
ing any writ of mandamus directing the 
reinstatement of the petitioner to the 
post of one-man Motor Accidents Claims 
Tribunal and it is the order of removal 
of the petitioner which alone is being 
declared as illegal. The petitioner was 
appointed for a period of five years 
which has expired. He has no right to 
claim any extension of the term of his 
contractual service, nor is the contract 
of personal service specifically enforce- 
able. 


14. Such a course was adopted 
by their Lordships of the Supreme 
Court in Prabhat Kumar Mukherjee v. 
State of Bihar, C. A. No. 2206 (N) of 
1968, D/- 23-4-1969 (SC) where no writ 
of mandamus was issued but the dec- 
laration that the order of the State Gov- 
ernment was illegal was granted. 


15. I accordingly allow the writ 
petition with costs, quash the impugn- 
ed order referred to above and declare 
the termination of services of the peti- 
tioner as ille ` Counsel’s fee is assess- 
ed at Rs. 300/- 

Petition allowed. 


ponam 
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M/s. East India Cotton Manufactur- 
ing Co. Pvt. Ltd., Petitioner v. The As- 
sessing Authority-Cum-Excise and Taxa- 
tion Officer, Gurgaon and another, Res- 
pondents, 


Civil Writ No. 2223 of 1967, D/- 
11-9-1970. 
Sales Tax — Central Sales Tax Act 


(1956), S. 8(1) (b) and (3) — Goods pur- 
chased on basis of registration certificate 
— Holder of certificate cannot use them 
in manufacture and processing of goods 
other than his own. 


The dealer who holds a certificate 
can either re-sell the goods purchased 
on the basis thereof in the same form 
in which they are purchased or he can 
consume them in the manufacture and 
processing of his own goods, which are 
meant for sale in the market. The pur- 
pose of the Act is to enable the register- 
ed dealer, to whom a certificate under 
Section 7 of the Act has been issued, to 
compete in the open market in inter- 
State trade or commerce and, therefore, 
he is enabled to purchase certain goods 
which he requires for the manufacture 
and processing of his own goods at a 
concessional rate. He cannot purchase 
those goods for the benefit of other 
dealers whose goods he may manu- 
facture or process. Such a course will 
defeat not only the object but the pro- 
visions of the Act. (Para 6) 


Bhagirath ‘Dass, Sr. Advocate with, 
B. K. Jhingan and S. K. Hirajee, for 
Petitioner; R. N. Mital, for Advocate- 
General (Haryana), for Respondents. 


ORDER: The petitioner-Company is 
registered under the Companies Act, 
1956, with its registered office at 
Calcutta. It has a factory at Faridabad 
for the manufacture and processing of 
textiles of all varieties, in which factory 
about 500 workmen are employed. This 
factory was established in 1955 and 
since then it has been continuing its 
activities of manufacturing, processing 
and sale of textiles. 

2. The petitioner-Company is a 
dealer registered under the Punjab 
General Sales Tax Act, 1948, and also 
under the Central Sales Tax Act, 1956 
(hereinafter called the Act). On July 
1, 1957, a certificate under Section 7 of 
the Act was granted to the petitioner- 
Company, and according to sub-sec. (3) 
of S. 7 of the Act, the said certificate 
is to contain the classes of goods for 
the purposes of sub-section (1) of S. 8. 
The relevant provisions of Section 8, 
which require interpretation in this peti- 
tion, are thus contained in Cl. (b) of 


LN/LN/F754/70/GKC/T 


196 P. & H. [Prs. 2-6] E. I. C. Mfg. Co. v. Assessing Authority (Tuli J.) 


sub-section (1) and sub-section (3) there- 
of, which read as under:— 

“8. (1): Every dealer, who in the 
course of inter-State trade or com- 
merce— 

(a) x x x x 

(b) sells to a registered dealer other 
than the Government goods of the 
description referred to in sub-sec- (3); 
shall be liable to pay tax under this 
Act, which shall be three per cent of 
his turnover. 

(2) x x x x 

(3) The goods referred to in Cl. (b) 
of sub-section (1) are goods of the class 
or classes specified in the certificate of 
registration of registered dealer pur- 
chasing the goods as being intended for 
re-sale by him or subject to any rules 
made by the Central Government in this 
behalf, for use by him in the manu- 
facture or processing of goods for sale 
or in mining or in the generation or dis- 
tribution of electricity or any other form 
of power; 

xX x x <<. 

3. In the certificate issued to the 
petitioner-Company gocds for re-sale 
and goods for use in manufacture are 
separately mentioned. The petitioner- 
Company purchases these goods on the 
basis of the certificate and issues ‘© 
Forms to the selling dealers who claim 
the deductions and pay tax at the re- 
duced rate in the State from which the 
movement’ of goods is originated. On 
September 17, 1966, the Excise and 
Taxation Officer, Gurgaon, issued a notice 
to the petitioner-Company stating-— 


“Tt has come to notice that you have 
been mis-using the registration certi- 
ficate under the Central Sales Tax Act, 
1956. You are, therefore, directed to 
appear before me on 22-9-1966 at 10.00 
a. m. at Canal Rest House, Faridabad, 
and show cause why action under Sec- 
tion 10 of the Central Sales Tax Act 
should not be taken against you for this 
gross negligence. 


You should produce your account 
books from the date when you started 
doing sizing, bleaching and dyeing for 
the third party on job kasis.” 

4. A similar notice was issued to 
the petitioner-Company by the Excise 
and Taxation Officer, Gurgaon, on July 
13, 1967, relating to the years 1962-63 
to 1966-67 and in reply to that notice 
the petitioner-Company sent a letter 
dated July 21, 1967, asking the Excise 
and Taxation Officer, Gurgaon, to 
furnish the necessary details and cir- 
cumstances in which the alleged misuse 
by the petitioner-Compary had occurred 
so as to enable it to satisfy the Excise 
and ‘Taxation Officer that no such 
misuse in fact. had taken place. On 
September 14, 1967, the petitioner~-Com- 
pany gave a detailed reply to the notice 
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wherein the plea of the respondent re- 
garding misuse of tha goods purchased 
on the basis of the certificate of regis- 
tration was summed up as under:— 


“The Company purchased goods 
from outside the State of Punjab (now 
Haryana) on submissicn of ‘C’ forms for 
the purposes of use in manufacture of 
goods for sale. But instead of doing so 
the company used those purchases part- 
ly in manufacturing its own goods for 
sale and partly for doing job work for 
other parties. The Company could not 
use the material concessionally purchas- 
ed, for the job work as that does not 
constitute sale.” 

To this plea, the reply of the petitioner- 
Company was— 


“The language of Section 8(3) (b) as 
reproduced above, clearly says that in 
ease of resale it is essential that the con- 
cessional purchases should be resold by 
him, ie., by the purchaser, but no such 
restriction is specifically mentioned in 
case the goods are purchased for pur- 
poses of manufacture or processing of 
goods. The sale might well be effected 
by the third party. In such circums- 
tances we have to take the meaning of 
the words used in the statute itself and 
cannot strain the language of the statute 
to make good the deficiency, if any. If 
the legislature had intended such res- 
triction it would have provided so, as 
was done in case of resale.” 


5. After the receipt of this letter 
on September 15, 1967, the Assessing 
Authority, Gurgaon, issued a notice to 
the petitioner-Company stating— 


“It is proposed to impose upon you 

penalty under Section 10-A of the Cen- 
tral Sales Tax Act, 1956, as you have 
contravened the provisions of Section 10 
of the Act ibid by purchasing goods for 
the purposes specified in Cl. (b) of sub- 
section (3) of S. 8 but have failed, with- 
out reasonable excuse, to make use of 
the goods for any such purpose.” 
The petitioner-Company was allowed 
another opportunity to produce books of 
account on October 6, 1967, with regard 
to all the years for which notice had 
been issued on July 13, 1967. The peti- 
tioner-Company then filed the present 
petition for the quashing of the said 
notices and for restraining the Assessing 
Authority from taking further proceed- 
ings in pursuance of the said notices. 
The written statement has been filed by 
the Assessing Authority, Gurgaon, on 
behalf of the respondents. 


6. The respective contentions of 
the petitioner-company anc the respon- 
dents are the same as have been referr- 
ed to above. On behalf of the peti- 
tioner-Company, it is submitted that the 
job work for sizing, bleaching and 
dyeing of textiles for third parties 
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amounts to manufacture or processing of 
textile goods, which are meant for sale 
albeit not by the petitioner but by the 
dealers to whom those goods belong 
and, therefore, the petitioner-Company is 
entitled to use the material purchased on 
the basis of its certificate of registration 
for that purpose. It is vehemently 


argued that the goods purchased on the. 


basis of the registration certificate have 
to be used in manufacturing or proces- 
sing goods meant for sale not necessari- 
ly by the certificate-holder but by other 
dealers and that the use of the goods 
purchased on the basis of registration 
certificate is not confined to the manu- 
facturing or processing of goods which 
are sold by the certificate-holder him- 
self. There can be dealers whose busi- 
ness is to do job work for others but 
that job work involves manufacturing 
or processing of goods. It is further 
submitted that if the legislature desired 
that the goods should be used in the 
manufacture or processing of goods to 
be sold by the dealer himself, the in- 
tention could be made clear by insert- 
ing the words ‘by him’ after the words 
‘soods for sale’ in the second part of 
Cl. (b) of sub-section (3) of S. 8 just as 
in the first part of that clause the words 
‘by him’ are mentioned after the words 
intended for re-sale’. It is also sub- 
mitted that in case of any ambiguity the 
interpretation of a taxing provision 
should be in favour of the subject. On 
the other hand, the submission on behalf 
of the respondents is that the goods 
purchased on the basis of the registra- 
tion certificate can be used only in the 
manufacture or processing of the goods 
which are to be sold by the dealer him- 
self. After carefully considering the 
respective submissions made by the 
learned counsel on both sides, I am of 
the view that the interpretation put on 
Cl. (b) of sub-section (3) of S. 8 of the 
Act by the respondents is the correct 
interpretation as it conforms to the 
language and the object of the Act. The 
dealer who holds a certificate can either 
re-sell the goods purchased on the basis 
thereof in the same form in which they 
are purchased or he can consume them 
in the manufacture and processing of 
his own goods, which are meant for 
sale in the market. The purpose of the 
Act is to enable the registered dealer, 
to whom a certificate under Section 7 
of the Act has been issued, to compete 
in the open market in inter-State trade 
or commerce and, therefore, he is en- 
abled to purchase certain goods which 
he requires for the manufacture and 
processing of his own goods at a con- 
cessional rate. He cannot purchase 
those goods for the benefit of other 
dealers whose goods he may manu- 
facture or process. Such a course will 
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defeat not only the object but the pro- 
visions of the Act. If the interpretation 
put forward by the learned counsel for 
the petitioner is accepted, the petitioner- 
Company will have to prove to the 
satisfaction of the Assessing Authority 
that the goods, in the manufacture or 
processing of which the goods, purchas- 
ed on the basis of its certificate were 
used, were actually sold by the dealers 
for whom they were manufactured or 
processed. Evidently, it is very difficult 
to keep a track of the goods in the 
hands of third parties and the object of 
realising sales tax from the dealer on 
the sale of turnover of his manufactur- 
ed goods will be frustrated and the 
State revenue will suffer a loss. A 
taxing statute has to be administered 
in a manner to avoid harassment to par- 
ties other than the assessee. Of course, 
harassment to the assessee has also to 
be avoided but in some cases it may be 
unavoidable. To ask the dealers, for 
whom the petitioner-Company manu- 
factured or processed textiles with the 
aid of the goods purchased on the basis 
of its registration certificate under the 
Act, to render an account of the sale 
of those goods to the satisfaction of the 
Assessing Authority, will be to autho- 
rise the Assessing Authority to look into 
their accounts for which those dealers 
may not be prepared and they might as 
well non-co-operate. Their non-co- 
operation is more probable if they be- 
long to other States and the Assessing 
Authority of a particular region has no 
jurisdiction over them. It may equally 
be impossible for the petitioner-Com- 
pany to bring them before the Assessing 
Authority and to persuade them to sub- 
ject their accounts to the scrutiny of 
the Assessing Authority. The petitioner 
will then find itself in a dilemma, that 
is, if it is not able to prove that the 
goods it manufactured or processed for 
third parties were not sold by them, 
it will be indictable for the charge of 
misusing those goods and liable to pay 
penalty for the misuse. Such an inter- 
pretation cannot be accepted in view of 
the difficulties enumerated above. I, 
therefore, hold that the petitioner-Com- 
pany could not use the goods purchas- 
ed by it on the basis of its registration 
certificate in the manufacture and pro- 
cessing of goods other than its own. 


7. I have not given weight to 
the preliminary objection of the respon- 
dents that the petitioner-Company has 
come to this Court without exhausting 
its remedies under the Act. In fact, the 
present petition was filed not against an 
assessment order but against the notices 
issued to them by the Assessing Autho- 
rity. The departmental remedies under 
the Act are provided only against the 
order of assessment and not against the 


198 P. & H. [P-. 1] 


issue of notices. Moreover, the inter- 
pretation of Section 8 of the Act was 
involved which required authoritative 
decision for the guidance of the asses- 
sees as well as the departmental autho- 
rities. The petition is not liable to dis- 
missal on the preliminary objection 
raised by the respondent. 

8. For the reasons given above, 
this petition fails and is dismissed but 
without any order as to costs as the in- 
terpretation of Seztion 8 of the Act was 
not an easy one. 

Petition dismissed. 
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Lehna Singh and others, Petitioners 
v. Punjab State through Chief Secretary 
to Govt. Punjab, Chandigarh and others. 
Respondents. 


Civil Writ Nəs. 2260 of 1968 and 
1959 of 1969, D/-25-8-1970. 


(A) Punjab Reorganisation Act (31 
of 1966), S. 82(6) — Civil Services — 
Punjab Public Relations Department 
(Gazetted) Service Rules (1958), R. 9(b) 
(i) (as amended by (First Amendment) 
Rules 1968) -—- Validity — Rule, as 
amended had charged conditions of ser- 
vice of Article Writers, Copy Writers and 
Head Assistants without obtaining prior 
approval of Central Government and is 
therefore in violation of S. 82(6) and is 
invalid. 

The amendment of Rule 9 fh) (i) of 
the Gazetted Service 1958 Rules is, in- 
valid the same being in violation of Sec- 
tion 82(6) of the Act. (Para 8) 

Under Rule 9h) (i) of the Gazetted 
Service 1958 Rules, as it existed on the 
appointed day, that is, November 1, 1966, 
the Public Relations Officers or the Dis- 
trict Public Relations Officers could be 
selected only from amongst head Assis- 
tants, Assistant Public Relations Officers, 
Article Writers, Assistants and Sales 
Managers. By means of the amending 
notification, this selection has been con- 
fined only to Assistant Public Relations 
Officers, from which Head Assistants, 
Articles Writers, Assistants and Sales 
Managers have been debarred from being 
considered for selection as Public Rela- 
tions Officers or District Public Relations 
Officers. Therefore, it has changed the 
conditions of servize of these categories 
of officers to their disadvantage and as it 
is done without obtaining the previous 
approval of the Central Government the 
amended Rule 9 (b) (i) is invalid. 

(Paras 7 and 8) 

(B) Constitution of India, Art. 16 — 

Punjab Public Eelations Department 
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Lehna Singh v. State of Punjab (Tuli J.) 


A. I. R. 


(Class III Non-Gazetted) Service Rules 
(1958), Rule 9 (d) “n. a and (v) (as 
amended in 1968) — dity — Amend- 
ment cannot be A a on ground 
that more categories of officers have been 
made eligible for being selected as Assis- 
tant Public Relations Officers when more 
posts of Assistant Public Relations Offi- 
cers have been created. (Para 8) 


(C) Constitution of India, Arts. 14 
and 16 — Articles 14 and 16 do not fetter 
right of Government to change classifi- 
cation of officers. (Para 9) 


(D) Civil Services — Punjab Public 
Relations Department (Gazetted) Service 
Rules (1958), Rule 15 — Power under, to 
relax any rule — It cannot be exercised 
in favour of new entrants to service. 


Rule 15 can be applied only to the 
members of the service who are govern- 
ed by these rules and in whose cases the 
operation of any rule causes undue hard- 
ship but this power of relaxation cannot 
be exercised in favour of a new entrant 
to the service as it cannot be said that 
any rule causes undue hardship to him. 

(Para 10) 


(E) Constitution of India, Art, 226 — 
Remedy under, is discretionary and has 
to be exercised on just and equitable 
grounds — Appointment of opposite party 
by Government in violation of service 
rules — Appointment, although invalid, 
cannot be quashed when it is challenged 
after a number of years as it would cause 
hardship to opposite party and create 
complication for him and Government. 

(Para 10) 


Cases Referred: Chronological Paras 
(1968) Civil Appeal No. 811 of 1968, 


D/-15-4-1968 = 1970 Ser LR 
768 (SC), Mohd. Bhakar v. Y. 
Krishna Reddy 8 


(1967) AIR 1967 SC 1910 (V 54)= 


1967 Ser LR 906, Sant Ram 

Sharma v. State of Rajasthan 10 
(1967) 1967 Ser LR 753 (SC), State 

of Mysore v. G. N. Purohit 8 


(1966) AIR 1966 SC 1547 (V 53)= 
1966-2 SCR 907, State of Orissa 
v. Durga Charan Dass 8 
(1960) ATR 1960 SC 384 (V 47)= 
1960-2 SCR 311, All India Station 


Masters and Asstt. Station 
Masters Association, Delhi v. 
General Manager, Central Rail- 
way 10 


Abnasha Singh, Sr. Advocate with 
Rajinder Jain, for Petitioners; D. N. 
Rampal, Assit. Advocate General, Punjab 
and Harbans Lal, for Respondents. 
ORDER: This judgment will dispose 
of Œ. W. 2260 of 1968, Lehna Singh and 
others v. Punjab State and others, and 
C. W. 1959 of 1969, Lehna Singh and 
others v. Punjab State and others, as 
they relate to the same subject-matter. 
In fact, the latter writ petition was filed 
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after the rules were amended subsequent 
to the institution of the former writ 
petition. 


2: Petitioners 1 to 4 are common 
to both the petitions. The 5th petitioner 
in C. W. 2260 of 1968 is Avtar Singh, 
who is not a party to C. W. 1959 
of 1969. In that petition, Hari Mohan 
Lal and Parkash Chand Kakar are 
petitioners 5 and 6. The common 
respondents to the two petitions are 
the Punjab State, the Director, Public 
Relations, Punjab, Chandigarh, and 
Amar Kant. The other respondents 
to C. W. 2260 of 1968 are P. N. Prashar, 
Sulakhan Singh and Siri Ram Arsh, 
while the other respondents to C. W. 
1959 of 1969 are Puran Chand, Sukhpal 
Vir Singh Hasrat, Babu Singh, Jagmohan 
Singh and Rajbir Singh. They are res- 
pondents 3 to 7 respectively and Amar 
Kant is respondent 8. 


3: The facts are that petitioner 1 
is a permanent Assistant in the scale of 
Rs. 116-8-180/10-250 and has been off- 
ciating as Head Assistant in the scale of 
Rs. 250-10-350, since November 2, 1966. 
The pay-scale has now been revised and 
raised to Rs. 300-20-500. Petitioner 2 is 
a confirmed Article Writer in the grade 
of Rs. 150-10-300 and is now officiating 
as Copy Writer in the pay-scale of 
Rs. 200-15-380-20-500. Petitioner 3 was 
appointed as an Article Writer through 
the Punjab Public Service Commission 
on April 18, 1957, and has since been 
confirmed in that post. His present scale 
of pay is Rs. 200-450. Petitioner 4 is a 
confirmed Assistant and is officiating as 
Sales Manager in the pay-scale of Rs. 
200-10-280/15- 430/20-450. Petitioner 5 in 
C. W. 2260 of 1968, is a confirmed As- 
sistant in the scale of Rs. 116-250 and is 
at present officiating as Sales Manager 


in the pay-scale of Rs. 150~-10~-250. 
Petitioner 5 in C. W. 1959 of 1969 
is a confirmed Clerk in the scale oË 


Rs. 110-200 since December 1, 1952, and 
is at present officiating as an Assistant 
in the scale of Rs. 160-400, while peti- 
tioner 6 is a confirmed Clerk and has 
been officiating as an Accountant in the 
scale of Rs. 160-400 since June 22, 1966. 
The post of an Accountant is inter- 
changeable with that of an Assistant. 


4. Amar Kant, who is a respon- 
dent in both the petitions, was recruited 
as Rural Publicity Supervisor on April 
11, 1957, and was appointed as District 
Public Relations Officer on temporary 
basis on June 29, 1962, for a period not 
exceeding six months. He was, how- 
ever, continued in that post, and, on 
August 20, 1966, he was appointed Public 
Relations Officer in the Public Relations 
Department on regular basis, by the 
President of India, in consultation with 
the Punjab Public Service Commission. 
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At that time, the State of Punjab was 
under President’s Rule. On October 10, 
1968, when the State of Punjab was 
again under President’s Rule, the .Presi- 
dent of India regularised the promotion 
and appointment of Amar Kant, Rural 
Publicity Supervisor, as Public Relations 
Officer in the Public Relations Depart- 
ment, in the scale of Rs. 250-25-750, with 
effect from July 6, 1962, in relaxation of 
rule 9 (h) @ of the Punjab Public Rela- 
tions Department (Gazetted) Service 
Rules, 1958 (hereinafter called the Gazet- 
ted Service 1958 Rules). He is since then 
continuing in that post. The order dated 
October 10, 1968, was issued by the 
President of India during the pendency 
of C. W. 2260 of 1968, and this order has 
been challenged in C. W. 1959 of 1969. 
The particulars of respondents 3 and 5 
in C. W. 2260 of 1968 need not be stated 
because respondent 3 has since been re- 
verted from the post of District Public 
Relations Officer and respondent 5 has 
been recruited as District Public Rela- 
tions Officer by direct appointment, and, 
therefore, the petitioners do not challenge 
his appointment. Respondent 6 in that 
petition, Siri Ram Arsh, was recruited as 
Field Publicity Assistant on an ad hoc 
basis on November 16, 1965, and was 
promoted to the post of Public Relations 
Officer on an ad hoc and purely tem- 
porary basis with effect from May 28, 
1968. The particulars of respondents 3 
to 7 in C. W. 1959 of 1969 are as under: 


(1) Puran Chand, respondent 3, 
joined service as Rural Publicity Super- 
visor on June 24, 1959. He is only a 
Matriculate and was appointed on ad hoc 
basis but he continued in that post till 
he was temporarily appointed to the post 
of Field Publicity Assistant on Septem- 
ber 1, 1965, in the pay-scale of Rs. 200- 
450. He was promoted on ad hoc basis 
to the post of District Public Relations 
Officer in August, 1968 in the scale of 
Rs. 250-750, which has now been revised 
to Rs. 350-900. The promotion was made 
on purely temporary basis for a period 
of six months or till the recommendation 
by the Punjab Public Service Commis- 
sion to fill up the post on regular basis, 
whichever was earlier, in the interest of 
Government work. The approval of the 
Commission was obtained for his con- 
tinuance beyond the period of six 
months, with the result that he is con- 
tinuing on temporary basis as District 
Public Relations Officer with the appro- 
val of the Public Service Commission. 


(2) Shri Sukhpal Vir Singh Hasrat, 
respondent 4, was appointed as a Field 
Publicity Supervisor on October 10, 1960, 
and as a Field Publicity Assistant on 
September 1, 1965. He was later pro- 
moted as District Public Relations Officer 
in August, 1968, along with Puran Chand 
respondent 3. in the pay-seale of Rupees 
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250-750. His promotion was also made 
on purely temporary basis but he is con- 
tinuing in the post with the approval of 
the Public Service Commission. 

(3) Babu Singh, respondent 5, was 
appointed as Field Publicity Supervisor 
on October’ 28, 1957, and as Field Publi- 
city Assistant on September 1, 1965. He 
was appointed as District Public Rela- 
tions Officer on September 2, 1968, with- 
out obtaining the approval of the Public 
Service Commission. The approval of 
the Public Service Commission has since 
been obtained and he is also continuing 
in the post of District Public Relations 
Officer. 


(4) Jagmohan Singh, respondent 6. 
was appointed as a Field Publicity 
Supervisor on September 30, 1961, 
and as Field Publicity Assistant on 
September 1, 1965. He was promot- 
ed as Public Relations Officer on 
March 12, 1969, against a vacant post on 
ad hoc basis for a period of six months. 
In the return it is stated that the Pun- 
jab Public Service Commission has been 
requested to accord necessary approval 
to his continuance beyond the period of 
six months. 

(5) Rajbir Singh, respondent 7, was 
appointed as Field Publicity Supervisor 
on November 8, 1962, and as Field Publi- 
city Assistant on September 1, 1965. He 
was promoted as a Public Relations 
Officer by order dated April 30, 1969, on 
ad hoc basis for a period of six months 
-against a vacant post. The approval of 
the Public Service Commission has been 
sought with regard to his continuance 
beyond the period of six months. 


5. The particulars of the respon- 
dents have been stated in order to 
emphasise that none of these respondents 
was eligible for promotion as Public Re- 
lations Officer und=r the Gazetted Ser- 
vice 1958 Rules. Rule 9(h) of these 
Rules provides for the method of re- 
cruitment to the posts cf Public Rela- 
tions Officer, District Public Relations 
Officers. Editors and Radio and Press 
Liaison Officer as under:— 

“(i) by selection from among Head 
Assistants, Assistant Public Relations Offi- 
cers, Article Writers, Assistants and Sales 
Manager, or 

(ii) by transfer or deputation of a 
person already in the service of the 
Government of a State or of the Union. 


(iii) by direct appointment.” 
The Explanation to Rule 9 reads as 
under:— 

“Superintendent, Head Assistants, Art 
Assistants, Assistarts, Assistant Public 
Relations Officers, Article Writers, Sales 
Managers, Technical Advisers and Statis- 
tical Assistant occurring in this rule þe- 
long to Class III Non-Gazetted Service of 
the Public Relations Department.” 
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From this Explanation, it is clear thaf 
under clause (i) of Rule 9(h), the selec- 
tion was to be made from among certain 


‘categories of persons included in Class 


UI Non-Gazetted Service of the Public 
Relations Department and no outsiders 
were eligible for the promotion under the 
Rules. This rule was amended by noti- 
fication dated November 19, 1968. by the 
Punjab Public Relations Department 
(Gazetted) Service (First Amendment) 
Rules, 1968, and Cl. (h) of R. 9 was sub- 
stituted by the following:— 


“(h) in the case of Public Relations 
Officers. District Public Relations Officers, 
Editors and Radio and Press Liaison 
Officers: — 


(i) by direct appointment; or 
(ii) by promotion from amongst the 
Assistant Public Relations Officers; or 


(iii) by transfer or deputation of a 
person already in the service of the Gov- 
ernment of a State or of the Govern- 
ment of India, possessing the necessary 
qualifications prescribed for direct ap- 
pointment. 


Provided that forty per cent of the 
vacancies shall be filled in by direct 
appointment.” 

The amendment thus made the Head As- 
sistants. Article Writers, Assistants and 
Sales Managers ineligible for selection as 
Public Relations Officers or District 
Public Relations Officers and the method 
of recruitment by promotion was only 
confined to the Assistant Public Relations 
Officers who also belonged to Class III 
Non-Gazetted Service like the other 
categories who were previously eligible 
for promotion as Public Relations Offi- 
cers or District Public Relations Officers. 


6. It is also necessary to refer to 
the Punjab Public Relations Department 
(Class IIT) Non-Gazetted Service Rules, 
1958 (hereinafter called the Class ITT Non- 
Gazetted Service 1958 Rules). Rule 8 
prescribed the qualifications for direct 
appointment to the post of Assistant 
Public Relations Officer as a degree of 
a recognised University with experience 
of Government service. Rule 9(d) pro- 
vided for the method of recruitment in 
the case of Assistant Public Relations 
Officer as under:— 

“(i) by selection from among the As- 
sistants, provided they have three years’ 
experience; or 


(ii) by transfer or deputation of a 
person already in the service of the Gov- 
ernment of a State or of the Union; or 


(iii) by direct appointment.” 
These rules were also amended by noti- 
fication dated November 19, 1968, and in 
Rule 8 the entry, with regard to the 
qualifications against Assistant Public Re- 
lations Officer, was substituted by the 
following:— 
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“(a) A Bachelor's degree in Science 
or Arts. Preference will be given to those 
with additional qualifications in Sociology 
Social work and Journalism, 

(b) An experience of three years in 

(i) a Publicity Organisation, or 

(ii) in a recognised organisation con~ 
nected with social work, or 

(iii) in the Public Relations Depart- 
ment as a Publicity Supervisor or Field 
Publicity Assistant or Information Assis- 
tant or as an Article Writer, or 

(iv) in a Newspaper office connected 
with editing of news or writing of fea~ 
tures etc.” 

Clause (d) of Rule 9 was substituted by 
the following:— 


“(d) In the case of Assistant Public 
Relations Officer:—~ 

(i) by direct appointment; or 

(ii) by transfer or deputation of a 
person already in the service of the 
Government of the State or of Govern- 
ment of India, possessing the necessary 
qualifications prescribed for direct ap- 
pointment; or 

(iii) by promotion from amongst 
Copy Writers and Article Writers; or 


(v) by selection from amongst those 
Assistants and Head Assistants of the 
Public Relations Department, Punjab, 
who have at least 8 years of service as 
Assistant; are Graduates and are less than 
40 years of age; or 


(v) by selection from amongst those 
Field Publicity Assistants who are Matri- 
culates and are below 50 years of age.” 
It is specified that 60% of the posts shall 
be filled in the manner provided in sub- 
clauses {i) and (ii) and 40% in the mode 
provided in sub-clauses (iii), (iv) and (v). 
Appendix ‘A’ was also amended so as to 
increase the number of posts of Assis- 
tant Public Relations Officers to 29 in 
the pay-scale of Rs. 200-15-350/20-450 
with Efficiency Bar at Rs. 350/-. Pre- 
viously in Appendix ‘A’ to the Class III 
Non-Gazetted Service 1958 Rules, the 
number of posts of Assistant Public Re- 
lations Officer was mentioned as one in 
the pay-scale of Rs. 150-10-200/10-300 
with Efficiency Bar at Rs. 200/-. 


T. The first point to be determin- 
ed is whether the amendment of Rule 9 
(h) (i) of the Gazetted Service 1958 Rules, 
by notification dated November 19, 1968, 
is valid. This matter has to be decided 
in reference to Section 82(6) of the Pun- 
a? Re-organisation Act, which reads as 
under:— 


“82 (6) Nothing in this section shall 
be deemed to affect on or after the ap- 
pointed day the operation of the provi- 
sions of Chapter I of Part XIV of the 
Constitution in relation to the determina- 
tion of the conditions of service of per- 
sons serving in connection with the af- 
fairs of the Union or any State: 
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Provided that the conditions of ser- 
vice applicable immediately before the 
appointed day to the case of any person 
referred to in sub-section (1) or sub-sec- 
tion (2) shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government.” 


It is admitted by the learned Assistant 
Advocate-General appearing for respon- 
dents 1 and 2, that no approval of the 
Central Government was obtained before 
the notification dated November 19, 1968, 
amending Rule 9(h) (i) was issued. It 
has. therefore, to be seen whether this 
amendment has affected the conditions 
of service of the petitioners in any 
manner. 

Under Rule 9(h) (i) of the Gazetted 
Service 1958 Rules, as it existed on the 
appointed day, that is, November 1, 1966, 
the Public Relations Officers or the Dis- 
trict Public Relations Officers could be 
selected only from amongst Head Assis- 
tants, Assistant Public Relations Officers, 
Article Writers, Assistants and Sales 
Managers. By means of the amending 
notification, this selection has been con- 
fined only to Assistant Public Relations 
Officers, from which it is clear that Head 
Assistants, Article Writers, Assistants and 
Sales Managers have been debarred from 
being considered for selection as Public 
Relations Officers or District Public Re- 
lations Officers. In my opinion, there- 
fore, it has changed the conditions of 
service of these categories of officers to 
their disadvantage which could be 
done only after obtaining the pre- 
vious approval of the Central Govern- 
ment. This was a channel of promotion 
open to these officers which has been 
completely blocked, thus obstructing their 
further promotion. On behalf of the res- 
pondents, it has been argued that the 
channel of promotion of these categories 
of officers has not been completely 
blocked and they are still eligible for 
promotion to the posts of Public Rela- 
tions Officers or District Public Relations 
Officers, but before being promoted to 
those posts, they have to be first pro- 
moted as Assistant Public Relations Offi- 
cers under the notification dated Novem- 
ber 19, 1968, amending the Non-Gazetted 
Service 1958 Rules. 


I find no substance in this argument. 
In the first place these categories of offi- 
cers have been reduced to a lower rank 
than that of the Assistant Public Rela- 
tions Officers by the amendment. Under 
the unamended rules, the Assistant 
Public Relations Officers were at par with 
Head Assistants, Article Writers, Assis- 
tants and Sales Managers. Secondly, the 
Copy Writers and Article Writers are 
eligible for promotion as Assistant Public 
Relations Officers, whatever their acade- 
mic qualifications, whereas in the case 
of Assistants and Head Assistants it has 
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been provided that they should have at 
least eight years of service as Assistants 
and should be graduates and not more 
than 40 years in age. The Sales Mana- 
gers have been completely debarred 
from being selected either as Assistant 
Public Relations Dfficer or District Public 
Relations Officer or Public Relations Offi- 
cers. The amendments are, therefore, 
clearly to their disadventage. The peti- 
tioners have, therefore, a genuine griev- 
ance that their conditions of service have 
been altered to their disadvantage with- 
out obtaining tha previous approval of 
the Central Government. 


8. It is then urged on behalf of 
the respondents shat chances of promo- 
tion do not constitute the conditions of 
service. In support of this submission, 
reliance is placed on a judgment of their 
Lordships of the Supreme Court, in State 
of Mysore v. G. N. Purohit, 1967 Ser LR 
753 (SC) wherein the following observa- 
tions occur (para 10 of the report):— 


“It is then urged on behalf of the 
respondents that by changing the system 
from district-wise to State-wise the res- 
pondents have been very hard hit and 
have become very junior. It appears 
from the figures supplied by the respon- 
dents that there were 665 Junior Health 
Inspectors in the old State of Mysore on 
November 1, 1956, while only 48 Junior 
Health Inspectors were allotted to the 
new State of Mysore after the Act. So 
long as the district-wise system continu- 
ed, these 48 persons would naturally have 
better chances of promozion in their dis- 
tricts but when the cadre was made 
State-wise, these 48 were likely to go 
down in the seniority as the list of 1963 
actually shows. It is urged that this has 
affected their chances of promotion which 
were protected under the proviso to Sec- 
tion 115(7) of the Act, which lays down 
that the conditions of service applicable 
immediately before the appointed day to 
the case of any person allotted to the new 
State shall not be varied to his dis- 
advantage except with the previous ap- 
proval of the Central Government. It 
is said on behalf of the respondents that 
as their chances of promotion have been 
affected, their conditions of service have 
been changed to their disadvantage. We 
see no force in this argument because 
chances of promotion are not conditions 
of service. It is enough in this connec- 
tion to refer to the Stete of Orissa v. 
Durga Charan Dass, AIR 1966 SC 1547.” 


This judgment is of no help to the 
respondents, for the reason that in that 
ease the channel of promotion had not 
been obstructed. The only effect of 
changing the system from district-wise 
to State-wise was to postpone the chances 
of promotion of some members of the 
Service who became juniors in the State- 
list as compared to their position in the 
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district-list. They ccntinued to be eligi- 
ble for promotion to the higher posts to 
which they were entitled before the 
change of the system. In the instant 
case, the channel of promotion to the 
higher post of District Public Relations 
Officer or Public Relations Officer has 
been completely blocked. The matter 
with regard to the right to promotion 
being a condition of service was con- 
sidered by their Lordships of the 
Supreme Court in Civil Appeal No. 811 
of 1968 (SC), Mohammed Bhakar v. Y. 
Krishna Reddy decided on April 15, 1968. 
In that case, the point under considera- 
tion was whether a departmental ex- 
amination could be prescribed for pro- 
motion to the next higher rank which 
was not there prior to the reorganisa- 
tion of the States. The case was under 
sub-section (7) of S. 115 of the States 
Reorganisation Act, 1956. which is in 
the same language as Section 82(6) of 
the Punjab Reorganisation Act. Their 
Lordships observed: 


“Any rule which affects the promo- 
tion of a person relates to his conditions 
of service and it appears to us, therefore, 
that unless there be the approval of the 
Central Government in terms of the pro- 
viso to sub-section (7) of S. 115, a rule 
which lays down the passing of certain 
departmental examinations as a condi- 
tion for promotion to a person who was 
an allottee to the new State of Mysore 
ee n in violation of sub-section (7) 
o À ae 


On the same parity of reasoning. it 
can be said in the present case that the 
provision in the amended Non-Gazetted 
Service 1958 Rules to the ‘effect that 
Article Writers, Copy Writers, Head As- 
sistants and Assistants have first to be 
selected as Assistant Public Relations 
Officers before being considered for selec- 
tion as Public Relations Officers or Dis- 
trict Public Relations Officers has chang- 
ed the conditions of their service because 
prior to the amendment they were at par 
with the Assistant Public Relations Offi- 
cers and, along with them could be con- 
sidered for promotion by selection for 
the posts of Public Relations Officers or 
District Public Relations Officers. The 
argument that the pay~scale of Assistant 
Public Relations Officer has been raised 
from Rs. 150-10-300 to Rs. 200-15-350/20- 
450 has also no force because the pay- 
seale of Public Relations Officer and Dis- 
trict Public Relations Officer is Rs. 250- 
750 and prior to the amendment, the 
Head Assistants. Article Writers, Assis- 
tants and Sales Managers could be select- 
ed for these higher posts carrying higher 
scale of pay. The amendment of Rule 9 
(h) (i) of the Gazetted Service 1958 Rules 
is, therefore, invalid and has to be quash- 
ed, but the amendments made in the 
Non-Gazetted Service Rules cannot be 
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struck down on any ground except that 
the amendment in Rule 9{d) (iv) shall not 
apply to the Assistants who were in the 
service of the Department before Novem- 
ber 1, 1966. To such Assistants, Rule 9(d) 
(i) of Non-~Gazetted Service 1958 Rules 
shall apply. 


The amendment in Rule 9(d) (iii), (iv) 
and (v) cannot be struck down on the 
ground that more categories of officers 
have been made eligible for being select- 
ed as Assistant Public Relations Officers. 
It is pointed out that under the unamend- 
ed Rules, the selection could be made 
only from amongst the Assistants having 
three years’ experience and now the 
selection has been extended to Copy 
Writers, Article Writers, Head Assistants, 
Assistants and Field Publicity Assistants. 
The answer to this argument is that the 
number of posts of Assistant Public Re- 
lations Officers has been increased from 
1 to 29 by amending Appendix ‘A’ to 
the said Rules and if more categories of 
officers have been added from amongst 
whom the selection can be made, the 
number of posts has also correspondingly 
been increased, so that the rights of As- 
sistants as on November 1, 1966, have 
not been affected by this amendment ex- 
cept to the extent indicated above. 


9. I may also deal with an argu- 
ment advanced by the learned counsel 
for the petitioners that the amendment 
of the Rules has worked to the dis- 
advantage of the petitioners and is viola- 
tive of Articles 14 and 16 of the Con- 
stitution. The Head Assistants, Article 
Writers, Assistants and Sales Managers 
were eligible for being selected as Public 
Relations Officers and District Public 
Relations Officers and thus all of them 
formed one class, but now, after the 
amendment, only Assistant Public Rela- 
tions Officers are eligible while others 
have been excluded. The result is that 
different treatment has been accorded to 
one constituent of that class leading to 
discrimination of the other constituents 
of that class. I do not find any force in 
this argument as it is open to the 
Government to change the classification 
from time to time and Articles 14 and 16 
of the Constitution do not fetter that 
right. 

10. In the light of the unamend- 
ed and amended rules, it has now to be 
decided whether the appointments of 
the respondents, whose particulars have 
been given above, as District Public Re- 
lations Officers were valid and in order. 
For that purpose. I propose to deal with 
the case of each respondent and I start 
with Amar Kant. He was originally re- 
eruited as Rural Publicity Supervisor on 
April 11, 1957, in the scale of Rs. 250- 
400, which post was kept outside the 
scope of non-Gazetted Service Rules or 
Gazetted Service Rules, 1958. No rules 
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for recruitment as Rural Publicity 
Supervisors were ever framed, and, there- 
fore, the Government had the right to 
make appointments to these posts with- 
out infringing any rules. While serving 
as Rural Publicity Supervisor, he was 
appointed as District Public Relations 
Officer, Sangrur, on June 29, 1962, tem- 
porarily for a period not exceeding six 
months. It appears that a reference was 
made to the Punjab Public Service Com- 
mission for according approval to His ap- 
pointment as District Public Relations 
Officer. ` The Public Service Commission 
accorded its approval on condition that 
the necessary relaxation in the relevant 
rules be made. To fulfil that condition, 
the notification dated October 10, 1968, 
was issued in relaxation of Rule 9(h) (i) 
of the Gazetted Service 1958 Rules. It 
is admitted that as Rural Publicity Super- 
visor he could not be considered for pro- 
motion as Public Relations Officer under 
Rule 9(h) (i). I have not been able to 
understand how the relaxation of that 
rule enabled the Government to promote 
him to the post of Public Relations Offi- 


cer. The relaxation of Rule 9(h) (i) did 
not mean anything and could not be 


utilised to promote a person to the post 
of Public Relations Officer who was not 
eligible under the said rule. Clause (i) 
of Rule 9{h) could be amended to include 
Rural Publicity Supervisors in the cate- 
gory of officers from amongst whom the 
selection could be made. The rule with 
regard to relaxation is Rule 15 in the 
Gazetted Service 1958 Rules, which reads 
as under: 


“15. Powers to relax rules—— Where 
the Government is satisfied that the 
operation of any of these rules causes 
undue hardship in any particular case, 
it may by order dispense with or relax 
the requirements of that rule to such 
extent and subject to such conditions as 
it may consider necessary for dealing 
with the case in a just and equitable 
manner.” 


As I read this rule, it can be applied 
only to the members of the service who 
are governed by these rules and in whose 
cases the operation of any rule causes 
undue hardship but this power of relaxa- 
tion cannot be exercised in favour of a 
new entrant to the service as it cannot 
be said that any rule causes undue hard- 
ship to him. Secondly, no order has been 
produced before me to prove that the 
Government passed any order to the 
effect that it was satisfied that the opera- 
tion of Rule 9(h) (i) caused undue hard- 
ship to Amar Kant and it was, there- 
fore, necessary to relax the requirements 
of that rule and to what extent and sub- 
ject to what conditions. The appoint- 
ment and promotion of Amar Kant to 
the post of Public Relations Officer, to 
begin with, was not in accordance with 
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the rules and could rot be regularised 
by relaxing one of the rules relating to 
recruitment. Even the approval of the 
Public Service Commission did not make 
the invalid appointment valid. It can be 
said to be well settled by now that where 
rules of service exist, the Government 
has to make the appointments to that 
Service in accordance with those rules 
and not contrary to those rules. Where 
no rules exist, tie Government has the 
right to make the appointments by ex- 
ecutive decisions or instructions. It was 
held by their Lordships of the Supreme 
Court in Sant Ram Sharma v. State of 
Rajasthan, 1967 Ser LR 906 = (AIR 1967 
SC 1910) that— 

“Government cannot amend or super- 
sede statutory rules by administrative in- 
structions, but if the rules are silent on 
any particular point, Government can 
fill up the gaps and supplement the rules 
and issue instructions not inconsistent 
with the rules already framed” 


In All India Station Masters’ and 
Assistant Station Masters’ Association 
Delhi v General Manager, Central Rail- 
way, AIR 1960 SC 384, their Lordships 
observed as under— 


“So multifarious are the activities of 
the State that employment of men for 
the purpose of these activities has by the 
very nature of things to be in different 
departments of the State and inside each 
department, in many different classes. 
For each such class there are separate 
rules fixing the mumber of personnel of 
each class, posts to which the men in 
that class will be appointed, questions 
of seniority, pay of different posts, the 
“manner in which promction will be ef- 
fected from the lower grades of pay to 
the higher grades, e.g., whether on the 
result of periodical examination or by 
seniority, or by selection or on some 
other basis and other cognate matters. 
Each such class can be reasonably con- 
sidered to be a separate and in many 
matters independent entity with its own 
rules of recruitment, pay and prospects 
and other conditions .cf service which 
may vary considerably between one class 
and another. A member joins a parti- 
cular class on recruitment; he leaves the 
class on retirement or death or dismissal, 
discharge, resignation or other modes, of 
termination of service, or by joining 
another class of employees whether by 
promotion thereto or direct recruitment 
thereto on passing the examination or by 
selection in some other mode.” 


From these observations, it follows 
that if there are rules for any class, that 
class must be governed by those rules, 
and the recruitments, promotions, senio- 
rity etc. must be in accordance with 
those rules. Recruitment cannot be made 
in violation of those rules. I am, there- 
fore, of the opinion that the appointment 
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of Amar Kant as Public Relations Officer 
was invalid right from its inception and 
cannot be said to have been regularised 
by the order of the President of India 
dated October 10, 1958. However, it has 
to be determined whether the order of 
his appointment as Public Relations 
Officer should be quashed in these pro- 
ceedings, in view of the time that has 
already expired. He was appointed as 
Public Relations Officer on June 29, 1962, 
in a temporary capacity and was con- 
tinued in that post till his appointment 
was regularised after consultation with 
the Public Service Commission. The 
petitioners did not raise their little finger 
to challenge that appointment till they 
filed C. W. 2260 of 1958 on July 20, 1968, 
that is, after more than six years. The 
petitioners have also not stated whether 
they were eligible for appointment as 
Publice Reliations Officer/District Public 
Relations Officer in June, 1962. and if 
they were eligible. it has not been ex- 
plained why they did not challenge the 
appointment of Amar Kant at that time. 
According to the qualifications prescrib- 
ed in the rules for the post of Public 
Relations Officer/District Public Relations 
Officer, this respondent is fully qualified 
to hold that post. In fact, the return of 
respondents 1 and 2 states that he is an 
efficient officer who has been doing very 
good work for the Department. The 
remedy under Art. 226 of the Constitu- 
tion is discretionary and has to be ex- 
ercised on just and equitable grounds. In 
view of the laches on the part of the 
petitioners, I am not inclined to quash 
the appointment of Amar Kant as Dis- 
trict Public Relations Officer/Public Re- 
lations Officer particularly because the 
quashing. of that order’ after the lapse 
of more than eight years will cause a 
very great hardship to him and will also 
create complications for him and res- 
pondents 1 and 2. 


I1. I have already stated above 
that P. N. Prashar, respondent 3 in C. W. 
9260 of 1968, has since been reverted be- 
cause he did not appear before the 
Public Service Commission. The peti- 
tioners, therefore, do not ssek any relief 
against him. The petitioners also seek 
no relief against Sulakhan Singh, respon- 
dent 5 in C. W. 2260 of 1968, since he 
has been appointed as District Public Re- 
lations Officer as a direct recruit. 


Shri Ram Arsh, respondent 6 
in C. W. 2260 of 1968, was originally re- 
cruited as Field Publicity Assistant on a 
purely ad hoc basis on November 16, 
1965, in the pay-scale of Rs. 250-450. He 
was placed on one year’s probation but 
this period could be extended by the 
competent authority in its discretion. The 
post was stated to be purely temporary 
and his appointment could be terminat- 
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ed at any time without assigning any 
reason or giving any notice to him or 
pay in lieu thereof. He was promoted 
to the post of Public Relations Officer on 
ad hoe and purely temporary basis by 
order dated May 8, 1968, by the Govern- 
ment. It is stated in the return that his 
appointment as Public Relations Officer 
was made to look after the Urdu monthly 
journal “Pasban”, for which job he is 
the only qualified and suitable person 
available. Prior to his promotion also, 
he was assisting the editor of the journal 
“Pasban” and that a requisition has since 
been sent to the Public Service Commis- 
sion for recommending a suitable person 
to fill up this post through an open com- 
petition. Although the return was filed 
on November 1, 1968, containing these 
facts, no replication has been filed by the 
petitioners to controvert the allegations 
that he was the only qualified person to 
fill that post to which he was appointed 
on ad hoc and purely temporary basis. 
He has not been made a respondent in 
C. W. 1959 of 1969. In view of these 
facts, his appointment as Public Rela- 
tions Officer on ad hoc and purely tem- 
porary basis, that is, till the Public Ser- 


‘yice Commission recommends a suitable 


person, cannot be quashed. 


13. For the reasons given above, 
C. W. 2260 of 1968 is dismissed but with- 
out any order as to costs, 


C. W. 1959 of 1969. 


Now I proceed to consider the cases 
of respondents 3 to 7 in-C. W. 1959 of 
1969. They were originally appointed as 
Field Publicity Supervisors and later on, 
with effect from September 1, 1965, they 
were all appointed as Field Publicity As- 
sistants. Respondents 3 and 4 were pro- 
moted as District Public Relations Offi- 
cers by order dated August 5, 1968, Babu 
Singh, respondent 5, was promoted as 
District Public Relations Officer by order 
dated August 27, 1968, Jagmohan Singh, 
respondent 6, with effect from March 12, 
1969 and Rajbir Singh, respondent 7, 
with effect from April 30, 1969. Their 
appointment orders show that the ap- 
pointments were made by way of pro- 
motion against vacant posts. Originally, 
they were appointed for a period of six 
months without the approval of the 
Public Service Commission. The appro- 
val of the Public Service Commission 
was, however, obtained with regard to 
respondents 3, 4 and 5 while the Public 
Service Commission has not accorded 
necessary approval to the continuance of 
respondents 6 and 7 beyond the period 
of six months. The appointments of all 
these respondents as District Public Re- 
lations Officers by way of promotion are 
against the Gazetted Service 1958 Rules 
and were challenged quite promptly by 
the petitioners, who were not consider- 
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ed for selection although they allege that 
they were eligible for the posts of Dis- 
trict Public Relations Officers. Respon- 
dents 6 and 7 could be appointed as As- 
sistant Public Relations Officers in view 
of the notification dated November 19, 
1968, amending Class ITI Non-Gazetted 
Service 1958 Rules, and not as District 
Public Relations Officers. The appoint- 
ments and continuance in office as Dis- 
trict Public Relation Officer of respon- 
dents 3 to 7 are, therefore, liable to b 
quashed. 


14. For the reasons given above, 
C. W. 1959 of 1969 is accepted in respect 
of respondents 3 to 7, the orders of whose 
appointments as District Public Relations 
Officers are hereby quashed. The peti- 
tion as against Amar Kant is, however, 
dismissed. Respondents 1 and 2 are 
directed to consider the claims of the 
petitioners while making appointments as 
Public Relations Officers and District 
Public Relations Officers in accordance 
with the Rules and the observations made 
above. In the circumstances, the parties 
are left to bear their own costs. 
Order accordingly. 
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BAL RAJ TULI, J. 

(Case referred by Bal Raj Tuli, J. 
to Division Bench consisting of Mehar 
Singh, C. J. and Narula, J. and then 
finally decided by Bal Raj Tuli, J.) 

D. S. Grewal, Appellant v. Punjab 
State, Respondent. 


F. A. F. O. No. 119 of 1966, D/- 
19-2-1970. 


(A) Punjab Requisitioning and Acqui- 
sition of Immovable Property Act (11 of 
1953), S 8(1) (b) — Notification appoint- 
ing arbitrator by describing him by his 
office — It is valid — Transfer of holder 
of office — Fresh notification in name of 
replacing officer not necessary (Per Divi- 
sion Bench): AIR 1953 Cal 729, Rel. on. 

(Paras 2, 3) 


(B) Panjab Requisitioning and Acqui- 
sition of Immovable Property Act (11 of 
1853), S. 8 — Determination of compen- 
sation —~ Prescribed procedure is manda- 
tory. 

Per Bal Raj Tuli, J.: Fair rent deter- 
mined under Section 4 of East Punjab 
Rent Restriction Act cannot be ignored. 
Adopting Capital cost of buildings as the 
only basis is not permissible though Arbi- 
trator is left with judicial discretion to 
increase the amount of compensation ac- 
cording to circumstances of the case as 
he may consider just. AIR 1951 Ajmer 
32 & AIR 1954 Cal 551 & AIR 1959 Sc 
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4838 & AIR 1962 SC 167 & AIR 1961 Puni 
128 (FB), Distinguished; ILR (1964) 2 
Punj 311, Rel. an; AIR 1962 SC 151, 
Applied. (Para 14) 
(C) Punjab Eeguisitioning and 
Acquisition of Immovable Property Act 
(11 of 1953), S. 8(2) (b) — Matters refer- 
red in Clis. (i) to (iv) — Compensation in 
regard to them cannot be of recurring 
nature. (Per Bal Raj Tuli, J.). 
(Para 16) 
Cases Referred: Chronological Paras 
(1964) ILR (1964) 2 Puni 311, Ravi 
Kanta v. The Punjab State 14 
(1962) ATR 1962 SC 151 (V 49) = 
1962-3 SCR 49, Corpn. of Calcutta 
v. Smt. Padma Devi a5 
(1962) ATR 1962 SC 167 (V 49) = 
1962-3 SCR 88, Paresh Chandra 
Chatterjee v. State of Assam 14 
(1961) ATR 1961 Punj 128 (V 48)= 
ILR (1960 2 Punj 119 (FB), 
Union of India v. Roshan Lal 
Gupta 14 
(1959) ATR 1959 SC 488 (V 46} = 
(1959) Supp (1) SCR 922, Haji 
Mohd. Ekramul Haq v. State of 
West Bengal 14 
(1957) F. A. O. No. 90 of 1956, 
D/-8-11-1957 (Punj), Smt. Attar 
Kaur v. State 14 
(1954) AIR 1954 Cal 551 (V 41)= 
58 Cal WN 347, Amiya Pal 
Choudhury v. Province of Bengal 4 
(1953) AIR 1953 Cal 729 (V 40), 
Mohd. Safi v. Union of India 2 
(1951) AIR 1951 Ajmer 32 (V 33)= 
1951 AMLJ 32, Poonam Chand 
v. Tikam Chand 14 


K. L. Sachdev with Miss Surjit 
Tanque, for Appellant; J. 5. Reikhi, for 
Advocate-General, for Respondent. 


MEHAR SINGH, C. J. (16-1-1970): 
The appellants have filed an appeal from 
an award made under S. 8 of the Punjab 
Requisitioning and Acquisition of Immov- 
able Property Act, 1953 (Punjab Act 11 
of 1953) by the Sentor Subordinate Judge 
at Ludhiana on April 25, 1966. While 
the appeal was being heard by a learned 
Single Judge, question arose whether the 
appointment of the Senior Subordinate 
Judge as arbitrator under Section 8({1) 
(b) of Punjab Act 11 of 1953 was or was 
not valid, and it is in substance this 
guestion which made the learned Judge 
to make reference of this appeal to a 
larger Bench. 

2. In Punjab Act 11 of 1953, Sec- 
tion 8(1) (b) says that “where no such 
agreement can be reached, the State Gov- 
ernment shall appoint as arbitrator a 
person, who is, or has been, or is quali- 
fied for appointment as a Judge of a 
High Court.” According to this provi- 
sion, notification No. 9(29)1J-61/44217 was 
issued by the State Government on 
November 18, 1961, appointing the Senior 
Subordinate Judge of Ludhiana as an 
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arbitrator to give an award in regard to 
the matter of compensation in the dis- 
pute between the appellants and the res- 
pondent State. The learned Judge was 
in doubt whether under Section 8(1) (b) 
of the Act such a notification is a valid 
notification, as it does not appoint a 
natural person as an arbitrator. It is 
apparent that the nctification does not 
make appointment of the office of the 
Senior Subordinate Judge of Ludhiana 
as the arbitrator, but makes the appoint- 
ment of the holder of that office, a natu- 
ral person, the arbitrator in the matter 
under the said provision. Such an ap- 
pointment of a natural person as an arbi- 
trator by describing him by his office is 
obviously a valid notification and within 
the meaning and scope of Section 8(1) 
(b) of the Act. Similar approach was 
taken by Sinha, J. in Mohammed Safi 
v. Union of India. AIR 1953 Cal 729. So 
on this account there is na defect in the 
notification appointing the arbitrator in 
this case. 


3. The learned Judge has given 
the names of six Subordinate Judges who 
were Senior Subordinate Judges at 
Ludhiana attending to the arbitration’ 
proceedings between the parties from the 
date of the notification, as referred to 
above, to the date of the award. Four 
of them were appointed to the Provincial 
Judicial Service in 1947 and completed 
ten years’ service as judicial officers by 
1957, and the remaining two were ap- 
pointed to the Provincial Judicial Service 
in April 1951 and completed ten years’ 
service as judicial officers by April 1961. 
The date of the notification under Sec- 
tion 8 (1) (b) in this case has been 
November 18, 1961. So by the time that 
notification was issued, each one of those 
six judicial officers had already complet- 
ed ten years of service in judicial capa- 
city and each one of them was qualified 
to be appointed a Judge of the High 
Court. It is, however, true that not all 
were Senior Subordinate Judges at 
Ludhiana on the date of that notification, 
that is to say, on November 18, 1961. 
Between October 1, 1960, end February 
20, 1957, there were six judicial officers 
who were Senior Subordinate Judges at 
Ludhiana. It has already been pointed 
out that each one of them was, before 
the date of the notification in question 
of November 18, 1961, qualified to be ap- 
pointed a Judge of the High Court. It 
was the first officer, who held that office 
between October 1, 1960, and February 
13, 1962, who was in office on the date 
of the notification. The remaining five 
officers, between March 5, 1962, and 
February 2, 1967, came to occupy that 
office for certain periods, as detailed in 
the referring order of the learned Judge, 
but after the date of that notification. 
The notification appoints a Senior Sub- 
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ordinate Judge at Ludhiana as the arbi- 
trator in the dispute between the parties 
and, in my opinion, as each one of the 
judicial officers successively succeeded the 
first judicial officer who was there on 
the date of the notification, he also comes 
within the meaning and seope of the 
notification, so that the date on which 
he took office as Senior Subordinate 
Judge at Ludhiana he came within the 
scope of that notification and on the same 
date the judicial officer who relinquish- 
ed charge of that office at Ludhiana 
ceased to be within the meaning and 
scope of that notification an arbitrator 
in the case. It was not necessary for the 
State Government to issue a notification 
separately each time a Senior Subor- 
dinate Judge was transferred from 
Ludhiana and was replaced by another 
judicial officer, for that would have been 
a mere idle formality. The substance of 
the matter is that the notification has 
appointed the Senior Subordinate Judge 
at Ludhiana as the arbitrator in the dis- 
pute between the parties, it is the holder 
of that office for the time being who has 
been appointed arbitrator by the noti- 
fication, and the transfer of one judicial 


officer and the taking over of his 
place by another judicial officer as 
Senior Subordinate Judge, but duly 


qualified to be appointed a Judge 
of the High Court, does not require the 
reissuing of the same notification in the 
name of the replacing officer. There is 
no manner of doubt that on the date 
each one of the six Subordinate Judges 
who dealt with the arbitration matter 
between the parties became Senior Sub- 
ordinate Judge at Ludhiana, he was 
qualifed to be a Judge of the High 
Court on that date, it having al- 
ready been pointed out that he was 
even so qualified on the date of the noti- 
fication in question, though the date re- 
levant is the date on which the officer 
is Senior Subordinate Judge at Ludhiana 
-on and from the date of that notification. 


4. In the approach as above, there 
is no defect in the appointment of the 
Senior Subordinate Judge who made the 
award in this case or in the proceedings 
of the arbitration as having been handled 
by any one of the six Senior Subordinate 
Judges, who handled the same, as each 
one of them owas qualified under the 
notification referred to above and accord- 
ing to Section 8(1) (b) of the Act to be 
the arbitrator in the case and was duly 
so appointed. 


5. It has already been stated that 
above was the main ground which per- 
suaded the learned Judge to make this 
reference and though the learned Judge 
has also observed that the remaining 
matters be disposed of by the larger 
Bench also, but those are matters which 
may properly be disposed of according 
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to the rules by learned Single Judge and 
if after his decision there is any party 
aggrieved, he may take such proceedings 
to seek redress as may be admissible to 
him according to law. In the circum- 
stances, with the decision as above we 
remit the case back to the learned Single 
Judge for disposal on merits on the re- 
maining points in the appeal. There is 
no order in regard to costs resulting from 
this decision. 

R. S. NARULA, J.: 6. I agree. 

[On remission of the case back to Bal 
Raj Tuli, J.. he delivered the following.] 


JUDGMENT (19-2-1970): 7. This 
appeal under S. 11 of the Punjab Requisi- 
tioning and Acquisition of Immovable 
Property Act 1953 (Act 11 of 1953) (here- 
inafter called the Act), is directed against 
the award made by the Senior Subordi- 
nate Judge at Ludhiana, on April 25, 
1966, under Section 8 of the Act, Sec- 
tion 8 provides for the appointment of 
an arbitrator in a case in which no agree- 
ment can be reached between the State 
Government and the owner of the re- 
quisitioned property. In the present case, 
house No. B-XUI-208, known as ‘Ajit 
Villa’ was requisitioned by the geen 

y his 
order dated May 18, 1959, for the Gov- 
ernment Girls High School, Ludhiana. 
This house belongs to the appellants and 
was requisitioned under sub-section (2) 
of S. 8 of the Act, after notice to the 
owners who did not object to the requi- 
sition. There is no dispute about the 
shares of the appellants in the house. 
The only dispute is with regard to the 
amount of compensation that has been 
allowed to the appellants for the use and 
occupation of the requisitioned house. 
The District Magistrate, Ludhiana, fixed 
the compensation at Rs. 520-00 per 
mensem which was not accepted by the 
owners of the property who asked for 
reference to arbitration by letter dated 
July 25, 1961. The Governor of Punjab, 
by Notification No. 9(29)IJ-61/44217, dated 
November 18, 1961, appointed the Senior 
Subordinate Judge, Ludhiana, as an arbi- 
trator for the purposes of making an 
award determining the amount of com- 
pensation payable under the Act and 
specifying the person or persons to whom 
it is payable. The Senior Subordinate 
Judge, Ludhiana, gave his award as arbi- 
trator on April 25, 1966, determining the 
amount of compensation at Rs. 1000-00 
per mensem to be paid to the appellants 
in the shares mentioned against the name 
of each of them. Dissatisfied with that 
award, the owners of the house have 
filed the present appeal in this Court. 


8. This appeal came up for hear- 
ing before me on March 6, 1969, and 
March 12, 1969, and the judgment was 
reserved. While writing the judgment, 
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I doubted the validity of the notification 
of the Governor cf Punjab appointing the 
Senior Subordinasze Judge, Ludhiana, as 
the arbitrator and by my order dated 
March 13, 1969, referred the appeal for 
decision to a Division’ Bench. The Divi- 
sion Bench has neld that the appoint- 
ment of the Senior Subordinate Judge 
as arbitrator was valid and has remitted 
the appeal back to me for decision on 
merits, by order dated January 16, 1970. 


` 9. The only point that has been 
argued in this appeal is with regard 
to the amount of compensation reason- 
ably due to the appellants for the use 
and occupation of the requisitioned 
house. Section 8:2) of the Act enume- 
rates the various factors which have to 
be taken into consideration while fixing 
the compensation and reads as under:-— 
“8. (2) The compensation for the re- 
aca cuae of any property shall consist 
of:-— 


(a) a recurrins payment, in respect 
of the period of requisition, of a sum 
equal to the rent which would have been 
payable for the use and occupation of 
the property if if had been taken on 
lease for that period: and 

(b) such sum or sums, if any, as may 

be found necessery to compensate the 
person interested for all or any of the 
following matters. namely— 
_ (Gi) pecuniary loss due to requisition- 
img; 
(ii) expenses om accaunt of vacating 
the requisitioned premises; 

(ili) expenses on account of re-oc- 
cupying the premises upon release from 
requisition; and l 

(iv) damages (other than normal 
wear and tear} caused to the property 
during the period of requisition, includ- 
ing the expenses that may have to be 
incurred for restoring the property to 
the condition in which it was at the 
time of requisition.” 


10. The learned Senior Subordi- 
nate Judge framed the following issues 
for determination sf the compensation: 

1. What is the proper rent of the 
premises under requisition and what 
compensation is payable for requisition~ 
ing the said property? 


2. Who are the persons to whom the 
compensation is payable? 
Evidence was led >y the parties and it 
has been established that the house in 
dispute is situate on a plot measuring 
5300 sq. yards, it is situate on Govern- 
ment College Road. Ludhiana, a part of 
the plot in which the house is situated 
was sold at Rs. 33-33 paise per sq. yard 
on April 29, 1964, no sale took place of 
any site near the house in dispute in 
1959-60, and the prices cf land in that 
area have risen by Rs. 3-00 per 
sq. yard between 1959 and 1964. P. W. 
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2 Diwan Chand, Assistant Patwari, de- 
posed that land measuring 400 sq. yards 
was sold for Rs. 10,364-00 on April 8, 
1959, according to which the average 
sale price per sq. yard comes to Rs. 27-00. 
Another piece of land measuring 300 sq. 
yards was sold on March 14, 1960, which 
works out to Rs. 21-66 per sq. yard. 
P. 3, B. S. Grewal, Executive 
Engineer. Ferozepore Provincial Divi- 
sion, assessed the fair rent of the requi- 
sitioned house on December 13. 1954, as 
Rs. 625-00 on the basis of 6 per cent re- 
turn on the capital cost of the building 
without taking into consideration the 
cost of the land underneath it. He fur- 
ther stated that the assessment of the 
value of the building had increased from 
6 per cent to 74 per cent in 1962, that 
in 1959, the cost of construction had in- 
creased by 10 per cent over the cost of 
construction prevailing in 1954 and that 
he treated the house in dispute as a first 
class construction and assessed its capi- 
tal cost on that basis. Takhat Singh, 
property broker, P. W. 4, has stated that 
in 1959 he made an offer of Rs. 3 lacs 
to Shri D. S. Grewal for the house but 
he did not accept that offer as he was 
not prepared to sell it for that amount. 
In cross-examination he stated that he 
did not communicate his offer to Shri D. S. 
Grewal in writing. The buyer of the 
house was one Shri Paramjit Singh 
Grewal who had come from England and 
who did not buy any property as he 
went back to that country. He denied 
the suggestion that there was no such 
offer made by Shri Paramjit Singh 
Grewal for the purchase of the house 
for Rs. 3 lacs. P. W. 5, Baikunth Raj is 
a property dealer who stated that in 1959 
the rate per sq. yard oz vacant land near 
about Ajit Villa was Rs. 35/- or Rs. 36/- 
per sq. yard and at the time he was 
giving evidence on March 11, 1966, the 
rate was Rs. 50/- per sq. yard. In cross- 
examination he, however, admitted that 
he did not sell any plot on the College. 
Road near Ajit Villa but sold plots in 
Sant Nagar which is situated at a dis- 
tance of 150 yards from the said house. 
The plots in Sant Nagar were sold at 
the rate of Rs. 25/- or Rs. 26/- per sq. 
yard. Shri D. S. Grewal appeared as a 
witness on behalf of the appellants as 
P. W. 6 and stated that the value of the 
building at the time he was giving evi- 
dence on March 11, 1966, was about Rs. 
3,50,000-00 and in 1959, when the pro- 
perty was requisitioned, the rate of the 
land near about Ajit Villa was Rs. 30/- 
to Rs. 35/- per sq. yard which had in- 
creased to about Rs. 55/- per sq. yard. 
In cross-examination he admitted that he 
had let out Ajit Villa to Director of Agri- 
culture at Rs. 500/- per mensem after 
keeping to himself one big room and 
another small room. He went on to ex- 
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plain that the rate of rent of Rs. 500/- 
was fixed tentatively as the department 
had no funds and the financial year was 
due to end. He further stated that the 
arrangement was for a temporary period 
as the department had to shift to Chandi- 
garh. He admitted having written the 
document Exhibit R-1 which was hand- 
ed over to the Director of Agriculture 
and in that document only one room 
was mentioned as having been retained 
by him for his luggage. He further 
stated that the house was built in the 
year 1944-45 as far as he could recollect 
and that he had neither purchased nor 
sold any property in the area near about 
Ajit Villa. This was the entire evidence 
produced by the appellants which was 
not contradicted by any evidence pro- 
duced by the State. 


11. The document, Exhibit R-I, 
is dated January 21, 1955, and is signed 
by Shri D. S. Grewal, who has filed the 
present appeal as the guardian of his 
minor sons and as the attorney of the 
other two owners of the house. This 
document reads as under:— 


“J have retained one room in the 

main building for storing my luggage and 
have agreed to ive the remaining 
bungalow on Rs. 500/~ P. M., if so desired 
by the Director of Agriculture.” 
It was admitted by Shri D. S. Grewal 
that he had given the house on rent to 
the Director of Agriculture as per the 
document Exhibit R-1, which means on 
or about January 21, 1955, that is. more 
than four years prior to the requisition- 
ing order which is dated May 18, 1959. 
From these facts it follows and it is also 
admitted that the house was already on 
rent with the Director of Agriculture 
when it was requisitioned. 


12. The learned Senior Subordi- 
nate Judge has totally ignored the 
mandatory provision as mentioned in sub- 
section (2) (a) of S. 8 of the Act while 
determining the rent which would have 
been payable for the use and occupation 
of the requisitioned property if it had 
been taken on lease for that period. The 
house in dispute is situate within the 
municipal limits of Ludhiana where the 
East Punjab Urban Rent Restriction Act 
is in force. The provision for the deter- 
mination of fair rent is made in Section 4 
of the said Act. This section gives the 
manner in which fair rent has to be 
fixed in the case of buildings in exis- 
tence before January 1, 1939. and the 
buildings which are built thereafter. The 
learned Senior Subordinate Judge came 
to the conclusion that the house in dis- 
pute was built before 1939. He had, 
therefore, to fix the rent in accordance 
with the provisions of Section 4 of the 
Rent Act, Instead of that, the learned 
Senior Subordinate Judge assessed the 
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value of the building including the site 
at Rs. 1,34,035-00 and determined the 
rent as Ks. 838-00 per mensem, on the 
basis of 74 per cent per annum of the 
value determined. ‘To this amount, he 
added Rs. 167-00, 1/5th of the ‘said 
amount, on account of reasonable com- 
pensation in respect of the matters stated 
in Section 8(2) (b) of the Act, rounding 
off the figure to Rs. 1000-00 per mensem. 


13. In the grounds of appeal, the 
value of the house as Rs. 1,34,035-00 
determined by the learned arbitrator is 
challenged as arbitrary and it is sub- 
mitted that the progressive increase in 
the market value of the house should 
have been taken into consideration. It 
has been prayed that the compensation 
for use and occupation of the house 
should be increased to Rs. 2500-00 per 
mensem at least. 


14, The learned counsel for the 
appellants has relied on the following 
judgments:— 


Poonam Chand v. Tikam Chand, ATR 
1951 Ajmer 32, wherein it was held that 
“in the absence of substantial evidence 
as to the rent payable in respect of the 
premises, a Court is justified in fixing the 
standard rent on the basis of spot inspec- 
tion in accordance with the provisions of 
S. 7(2).” The learned arbitrator inspected 
the spot and he determined the rent 
thereafter in the light of the evidence 
brought on the record. This judgment, 
however, is not applicable because it is 
not known whether the house was sub- 
ject to a Rent Restriction Act and what 
the provisions of that Act were for the 
determination of the standard rent. 


Amiyo Pal Choudhury v. Province of 
Bengal, AIR 1954 Cal 551. This was a 
case for determination of compensation 
for use and occupation of a requisitioned 
premises under Rule 75-A of the Defence 
of India Rules. This compensation had 
to be determined according to the pro- 
cedure prescribed by Section 19(1) (d) 
and (e) of the Defence of India Act, 1939, 
reading as under:— 


“(d) At the commencement of the 
proceedings before the arbitrator. the 
Central Government and the person to 
be compensated shall state what in their 
respective opinions is a fair amount of 
compensation. 

(e) The arbitrator in making the 
award shall have regard to—~ 

(i) the provisions of sub-section (1} 
of Sec. 23, Land Acquisition Act, 1894, 
so far as the same can be made applic- 
able; and 

(ii) whether’ the acquisition is of a 
permanent or temporary character.” 
This judgment is also inapplicable as 
there was no such direction, as is con- 
tained in Section 8(2) (a) of the Act, to 
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determine the recurring payment of a 
sum equal to the rent which would have 
been payable for tne use and occupation 
a the property if it had been taken on 
ease. 


Haji Mohammad Fkramul Haq v. 
State of West Bengal, AIR 1959 SC 488. 
This judgment is aso of no help because 
it concerned the assessment of compensa- 
tion under Section 19 of the Defence of 
India Act, 1939, wherein the provisions 
were entirely different from those con- 
tained in Section %2) (a) of the Act. 


Paresh Chandra Chatterjee v. State 
of Assam, AIR 1962 SC 167. This judg- 
ment is not applicable as in the Assam 
Act the compensation had to be deter- 
mined in accordance with the provisions 
of the Land Acquisition Act, 1894 and 
not on the basis of the rent that would 
have been payable for the requisitioned 
property if it had >een taken on lease. 


Union of India v. Roshan Lal Gupta, 
ILR (1960) 2 Punj 119 = {AIR 1961 Puni 
128) (FB) which was again a case for 
assessment of compensation under Sec- 
tion 19 of the Defence of India Act. It 
was held, as per the headnote, that— 


“where property is compulsorily re- 
quisitioned, the amount of compensation 
should not be determined solely on the 
basis of fair rent under the Rent Con- 
trol Laws. The guze so fixed is merely 
a piece of evidence which may be taken 
into consideration as giving an indica- 
tion of the market rents; other circum- 
stances must be taken into consideration 
also. The requisitioning authority can- 
not be deemed to be a tenant of the 
landlord and is, therefore. not governed 
by the rent laws. The fair rent as fixed 
by the Rent Controller is no more than 
a piece of relevant evidence. It cer- 
tainly should not be taken as the sole 
criterion for determining compensation.” 


Ravi Kanta v. Punjab State, ILR 
(1964) 2 Punj 311, is a Division Bench 
judgment of this Court and is the only 
judgment cited by the learned counsel 
for the appellants which directly covers 
the point. That was a case wherein com- 
pensation had to be determined under 
Section 8 of the Act It was argued be- 
fore the learned Judges that in view of 
the provisions of Cl. (a) of sub-section (2) 
of S. 8 of the Act. in addition to the 
amount which the claimant might be 
found entitled to under Cl. (b) of the 
sub-section, the arbitratcr could not 
award him anything beyond the fair 
rent as determined -nder the provisions 
of the East Punjab Urban Rent Restric- 
tion Act, 1949, as the recurring payment 
for the period of r2quisition. For this 
submission, the learned counsel relied 
upon the observations of Dulat, J. in Smt. 
Attar Kaur-v. State, F. A. O. No. 90 of 
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1956, D/-8-11-1957 (Puri), which were to 
the effect that compensation to be paid 
under Section 8 of the Act could not 
exceed the lawful peyable within the 
definition of the Rent Restriction Act. 
The case was referred to larger Bench 
by Gurdev Singh, J. because he doubted 
the soundness of the observations of 
Dulat, J., in view of the Full Bench 
Judgment of this Court in ILR (1960) 2 
Punj 119 = (AIR 1961 Puonj 128) (FB) 
(supra). Khanna, J., with whom Mehar 
Singh, J. (as my Lord, the Chief Justice 
then was), concurred, after noticing the 
sk contentions, spoke for the Court as 
under:— 


“I have given the matter my consi- 
deration and am of the view that if sub- 
section (2) of Section 8 had stood by it- 
self and there had been no other provi- 
sion like Cl. (e) in sub-section (1), the 
contention of Mr. Sherma would have 
carried weight, for it is expressly pro- 
vided in sub-section (2) that the arbi- 
trator, besides considering the sum which 
may be payable under Cl. (b) of sub- 
section (2), has to take into account re- 
curring payment in respect of the period 
of requisition of a sum equal to the rent 
which would have been payable for the 
use and occupation of the property, if it 
had been taken on lease for that period. 
The words of Cl. (a) reproduced above, 
in my opinion, indicate that in the case 
of premises governed by the East Punjab 
Urban Rent Restriction Act, the rent 
allowed by that Act should be taken 
into consideration as a relevant factor 
in arriving at the figure of compensation 
for the requisitioned property. It could, 
therefore, follow that the arbitrator 
should have also regard in that con- 
tingency to the fair rent of the premises. 
Sub-section (2) however, is a part of Sec- 
tion 8, of which CL (e) of sub-section (1) 
is also an integral part. Clause (e) makes 
it clear that in determining the amount 
of compensation for requisitioned pre- 
mises, the arbitrator should award com- 
pensation which appears to him to be 
just and he should have regard to the 
circumstances of the case and the provi- 
sions of sub-section (2) so far as they 
are applicable. The language of CL {e) 
shows that in determining the amount of 
compensation for requisitioned property 
the arbitrator is not confined only to the 
factors mentioned in sub-section (2) but 
can also take into aecount the other cir- 
cumstances of the case. Tt is thereafter 
that the arbitrator is to assess the amount 
which appears to be just. Any other 
view, in my opinion, would have the 
effect of rendering the words ‘which ap- 
pears to him to be just’? and ‘he shall 
have regard to the circumstances of each 
ease’ in Cl. (e) nugatory.” 

Even according to this judgment of the 
Division Bench, the fair rent of the re- 


1971 


quisitioned. premises as determined under 
the East Punjab Urban Rent Restriction 


Act is to be taken into consideration 
while determining the recurring payment 
for use and occupation of the premises 
during the requisitioned period. To 
that rent, the arbitrator can add a sum 
which he considers just having regard 
to all the circumstances. In my opinion, 
the arbitrator cannot give a go-by to the 
principles for the determination of com- 
pensation embodied in Section 8(2) of 
the Act and determine the fair compen- 
sation on the basis only of the capital 
cost of the building at the time of requi- 
sition. The legislature has given a statu- 
tory mandate by enacting Section 8({2) of 
the Act. as to the mode in which the com- 
pensation has to be determined and the 
matters to. be taken into consideration 
for such determination. After the com- 
pensation is) determined in accordance 
with those primciples, the arbitrator is 
left with a discretion to increase that 
amount aecording to the circumstances 
of the case as he may consider just. In 
so doing, the arbitrator has to exercise 
his judicial discretion in the matter. 


15. It will not be out of place to 
refer to the judgment of their -Lordships 
of the Supreme Court in Corpn. of 
Calcutta v. Smt. Padma Debi, AIR 1962 
SC 151, the observations wherein are re- 
levant to the decision of the point in 
issue in the instant case. The point for 
determination in that case related to the 
interpretation of the provisions of Sec- 
tion 127(a) of the Calcutta Municipal Act, 
1923, reading as) under:-— 


“The annual value of land, and the 
annual value of any building erected for 
letting purposes or ordinarily let, shall 
be deemed ta be the gross annual rent 
at which the land or building might at 
the time of assessment reasonably be ex- 
pected to let from year to year, less, in 
the case of a building, an allowance of 
ten per cent, for the cost of repairs and 
for all other expenses necessary to main- 
tain the building in a state to command 
such gross rent.’ 


The crucial words which their Lordships 
interpreted were “gross annual rent at 
which the land or building might at the 
time of assessment reasonably be expect- 
ed to let from year to year.” Their Lord- 
ships referred to the provisions of the 
Rent Control Act under which the re- 
ceipt of any rent bigher than the standard 
rent fixed under that Act was made penal 
for the landlord. “Standard rent” was 
defined in Section 2(10) (b) of that Act 
and the mode of its determination was 
prescribed in Section 9. After noticing 
the various provisions of the Rent Con- 
a Act, their Lordships observed as 
under:— 
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“A combined reading of the said pro- 

visions leaves no room. for doubt that a 
contract for a rent at a rate higher than 
the standard rent is not only not en- 
forceable but also that the landlord would 
be committing an offence if he collected 
a rent above the rate of the standard 
rent. One may legitimately say under 
those circumstances that a landlord can- 
not reasonably be expected to let a 
ullding for a rent higher than the 
standard rent. A law of the land with 
its penal consequences cannot be ignored 
in ascertaining the reasonable expecta- 
tions of a landlord in the matter of rent. 
In this view, the law of the land must 
necessarily be taken as one of the cir- 
cumstances obtaining in the open market 
placing an upper limit on the rate of rent 
for which a building can reasonably be 
expected to let. 


It is said that S. 127 (a) does not con- 
template the actual rent received by a 
landlord but a hypothetical rent which 
he can reasonably be expected to receive 
if the building is let. So stated the pro- 
position is unexceptionable. Hypothetical 
rent may be described as a rent which 
a landlord may reasonably be expected 
to get in the open market. Buf an open 
market cannot include a ‘black market’, 
a term euphemistically used to com- 
mercial transactions entered into between 
parties in defiance of law. In that situa- 
tion, statutory limitation of rent circum- 
scribes the scope of the bargain in the 
market. In no circumstances the hypo- 
thetical rent can exceed that limit.” 


There is no doubt that the case before 
their Lordships of the Supreme Court 
was not the case of a requisitioned pre- 
mises but related to the determination 
of the property tax under the Calcutta 
Municipal Act. But the observations of 
their Lordships set out above clearly 
apply to the facts of the present case in 
view of the language of Section 8(2) (a) 
of the Act. This will also be in con- 
sonance with the equality of law for all 
citizens as the Jandlord will be entitled 
to the same rent as he would have got 
if he had chosen his tenant voluntarily 
and that tenant had got the fair rent 
determined under the Rent Restriction 
Act which is the right given to him 
under that Act. Similarly, if the requisi- 
tioning authority had taken the requisi- 
tioned premises on rent on the date it 
was requisitioned as an ordinary tenant, 
he would have had the right to get the 
fair rent determined under the Rent Res- 
triction Act. It is, therefore, necessary, 
in my view, to determine the fair rent 
of the premises under S. 4 of the East 
Punjab Urban Rent Restriction Act in 
order to determine the reasonable rent 
at which the requisitioned premises could 
be let for the reauisitioned period. In 
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fact, the arbitrator :s to proceed to deter- 
mine the compensation payable under 
Section 8(2) (a) of the Act on the basis 
of the fair rent determined in accordance 
with the provisions of Section 4 of the 
Rent Restriction Act. To the amount so 
determined, the arkitrator can add such 
amount as he may consider just under 
Cl. (e) of sub-section (1) of S. 8 of the 
Act, having regard to the circumstances 
of the case, e.g., the nature of the use 
to which the requisitioned premises are 
put, or the recurring loss which the 
owners of the requisitioned premises 
suffer for providing for themselves any 
premises in lieu of the requisitioned pre- 
mises ete. etc. The increase under this 
clause has to be made in the exercise of 
judicial discretion of the arbitrator. Since 
the arbitrator has not proceeded on these 


lines, the award made by him cannot 
be upheld. 
16. There is another infirmity in 


the award of the arbitrator. In respect 
of the matters specified in Section 8(2) 
(b) of the Act, the learned arbitrator has 
allowed a recurring sum as one-fifth of 
the rent otherwise determined by him. 
The compensation in regard to these 
matters cannot be of a recurring nature 
as they are incurred only once. The 
learned arbitrator shall have to deter- 
mine the amount with regard to each 
matter mentioned ir Cl. (b) of sub-sec-~ 
tion (2) of S. 8 of the Act. 


17. For the reasons given above, 
this appeal is accepted and the award 
made by the arbitrator (Senior Subordi- 
nate Judge, Ludhiara), is set aside and 
he is directed to determine the compensa- 
tion for use and occupation of the requi- 
sitioned premises ¿fresh in accordance 
with the principles laid down in Sec- 
tion 8 of the Act and in the light of ob- 
servations made above. The learned 
arbitrator shall give an opportunity to 
the parties to adduce evidence for the 
determination of the fair rent under Sec- 
tion 4 of the East Punjab Urban Rent 
Restriction Act and for compensation in 
respect of the items mentioned in Sec- 
tion 8(2) (b) of the Act anc also to bring 
to the notice of the arbitrator any special 
circumstances which may entitle the ap- 
pellants to any incregse in the rent deter- 
mined under Section 8(2) of the Act, 
having regard to Seetion 8(1) (e) of the 
Act. The parties are left to bear their 
own costs of this apreal and are directed 
through their counsel, to appear before 
the Senior Subordinate Judge, Ludhiana, 
on March 23, 1970, 


Appeal allowed. 


[Prs. 1-2] Malhotra & Co. v. Ramesh Mistri (Mahajan J.) 


A.I. R. 
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D. K. MAHAJAN, J. 


Malhotra and Co. Chandigarh, Peti- 
tioner v. Ramesh Mistri, Respondent. 


Civil Revn. No. 355 of 1969, D/- 
24-9-1970, from order of Shant Bhupin- 
dar Singh, Sub. J. 2nd Class Chandigarh, 
D/-20-3-1969. 

Partnership Act (1932), S. 69 — Suit 
by unregistered firm is incompetent and 
should be simply dismissed. 

Where plaintiff applied for with- 
drawal of such a suit with permis- 
sion to file fresh suit, the Court cannot 
withhold such permission, for, plaintiff 
is not debarred from filing fresh suit 
after registration, if it is within time. 
ATR 1935 Lah 893, Foll. {Paras 2, 3) 
Cases Referred: Chronological Paras 
(1937) AIR 1937 Lah 241 (V 24), 

Firm Mohan Singh Kishen Chand l 

v. Firm Janki Dass Ram Parshad 2 
(1937) AIR 1937 Nag 145 (V 24)= 

ILR (1937) Nag 430, Firm Sonlal 

Hansraj v. Sadashiv Dasaras 2 
(1936) AIR 1936 Mad 697 (V 23)= 

44 Mad LW 247, Arunagiri 

Mudaliar, In re 2 
(1935) AIR 1935 Lah 893 (V 22)= 

160 Ind Cas 513, Krishen Lal 

Ram Lal v. Abdul Ghafur l 

Khan 2 


R. K. Chhibbar, for Petitioner. 


ORDER:— This petition for revision 
is directed against the order of the trial 
Court which reads thus:— 

“The suit is allowed to be withdrawn 

but permission for filing a fresh suit on 
the sare subject-matter is not granted 
because the suit has not been withdrawn 
on technical defects but due to wrong 
factual position. The parties are left 
to bear their own costs. The suit stands 
dismissed as withdrawn.” 
This order was passed on the statement 
of Mr. Rajinder Kumar Chhibbar, coun- 
sel for the plaintiff. The counsel’s state- 
ment is in these terms:-—— 

“I want to withdraw this suit with 
a permission to file fresh suit after the 
registration of the firm on the same 
subject-matter.” 


2; In view of this statement the 
proper order to pass was to dismiss the 
suit and not to pass the order which 
has been impugned. In fact, no suit 
by an unregistered firm is competent 
and the only course open to the Court 
was to dismiss the suit. It could not 
withhold the permission so far as the 
plaintiff is concerned debarring him from 
filing a fresh suit. Reference in this 
eonnection may be made to Krishen Lal 
Ram Lal v. Abdul Ghafur Khan, AIR 
1935 Lah 893, wherein it was observed: 
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“Section 69 of the Partnership Act, 

1932, says that no suit falling within its 
purview shall be instituted. It is the 
institution of the suit that is barred. 
Hence, an unregistered firm cannot file a 
suit nor can it after filing get the suit 
stayed till it gets itself registered. The 
suit, must be dismissed; but the dismissal 
of the suit will be no bar to a fresh suit 
after registration, if it is within time; 
for the present decision not being on 
merits, cannot obviously operate as res 
judicata.” 
To the same effect are the observations 
in Arunagiri Mudaliar In re, AIR 1936 
Mad 697, Firm Mohan Singh Kishen 
Chand v. Firm Janki Dass Ram Parshad, 
AIR 1937 Lah 241 and Firm Sonlal 
Hansraj v. Sadashiv Dasaras, AIR 1937 
Nag 146. 

3. For the reasons recorded 
above, I vacate the order of the trial 
Court and in its place substitute the 


order simpliciter, namely that the plain~ 


tiffs suit is dismissed. The petition 
stands allowed to the extent indicated 
above. There will be no order as to 


costs. 
Order accordingly. 
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HARBANS SINGH, C. J. 


(on difference of opinion between D. K. 
Mahajan and S. S. Sandhawalia, JJ.) 


Commissioner of Income-tax. Punjab, 
Jammu and Kashmir and Himachal 
Pradesh, Patiala, Applicant v. S. Raghbir 
Singh Trust, Respondent. 


Income-tax Ref. No. 3 of 1966, D/- 
20-8-1970. 

Income-tax Act (1922), S. 34 (3) — 
Second proviso — Applicability — Re- 
turns filed by one S in individual capa- 
city and as trustee — Income-tax Officer 
assessing S in individual capacity only 
for whole income — High Court holding 
that S was not taxable in respect of 
trust income — Subsequent notice under 
S. 34 (1) (b) — Held Second proviso to 
S. 34 (3) was not applicable to facts of 
the case. 


One S transferred in 1953, 300 shares 
out of his 400 shares in a Mill to a 
Trust of which he was a trustee. For 
the assessment year 1954-55 S filed a 
return in his individual capacity in res- 
pect of the income excluding that of the 
300 shares; the other was in his capa- 
city as the President of the Trust re- 
garding the income of 300 shares. But 
the Income-tax Officer assessed S in his 
individual capacity in respect all the 400 
shares. However it was ultimately held 
by the High Court and the Supreme 
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Court that the dividend income of the 
330 shares was not the income of S. 
Thereafter the Income-tax Officer issued 
notice in 1961 to the Trust under Sec- 
tion 34 (1) (b). 


Held (by Harbans Singh, C. J. agree- 
ing with Mahajan, J.) that the assess- 
ment was barred by time. the notice 
having been issued beyond four years 
af the end of the assessment year 1954- 
55. The case was not covered by the 
Second proviso to Section 34 (3). Two 
conditions have to be satisfied before this 
proviso can apply to a particular case 
cf reassessment viz. {a) that the 
reassessment should be made on the as- 
sessee or any person, and (b) such a 
reassessment should be in consequence 
of or to give effect to any finding con- 
tained in an order under Section 66. In 
the previous order, in consequence of 
which action owas said to have been 
taken the assessee was S in his indivi- 
dual capacity. In the subsequent case 
the assessee was the Trust. The mere 
fact that S was one of the trustees of 
this trust or that he filed a return on 
behalf of the trust in his capacity as 
such in the year 1954, would not make 
any difference. Though the trust could 
be said to be “any person” the Proviso 
as held in AIR 1963 SC 1356 was ultra 
vires the Constitution so far as it re- 
sated to the re-assessment of any per- 
son other than the assessee. The trust 
was not a party and could not be cover- 
ad by the second proviso to Section 34 
(3). The finding that S was not the 
recipient of the income of the 300 shares 
was merely incidental not necessary for 
the decision of the reference to the High 
Court made at the instance of S and 
therefore, this would not be a finding 
within the meaning of the Proviso in 
pursuance of which any action could be 
taken. Thus both the tests necessary for 
bringing the case within the second pro- 
viso to Section 34 (3) failed. AIR 1963 
SC 1356, Rel. on; AIR 1965 SC 342, Dis- 
tinguished. (Paras 5, 7, 11, 12) 
Cases Referred: Chronological Paras 


(1970) 1970-2 SCC 96 78 ITR 
, Commr. of I. T., Patiala v. 

Ambala Flour Mills 

(1969) AIR 1969 SC 340 (V 56)= 
71 ITR 417, Daffadar Bhagat 
Singh and Sons v. Income-tax 

_ Officer A Ward, Ferozepur 9 

(1966) AIR 1966 SC 18 (V 53) 
1965-57 ITR 408, Commr. of I. T. 
Punjab, J. and K. and Himachal 
Pradesh v. S. Raghubir Singh 3 

(1965) AIR 1965 SC 342 (V 52)= 
1964-52 ITR 335, Income-tax 
Officer . A-~Ward, Sitapur v. 
Murlidhar Bhagwan Das 9 

(1963) AIR-1963 SC 1356 (V 50)= 
1963-49 ITR 1, S. C. Prashar v. 
Vasantsen Dwarkadas 7, 9, 
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(1963) AIR 1963 SC 1394 (V 50)= 
49 ITR 70, Coremr. of I. T. Bihar 
and Orissa v. Sardar Lakhmir 
Singh 9 
(1961) 1961-42 ITR 410 = ILR 
(1961) Punj 466, S. Raghbir Singh 
v. Commr. of I T. Simla 
(1953) ATR 1953 SC 506 (V 40) = 
24 ITR 506, Kikabhai Premchand 
v. Commr. of Income-tax 
(Central) Bombay 9 
(1932) AFR 1932 PC 178 (V 19)= 
59 Ind App 290, Commr. of In- 
come-tax C. P. and Berar v, 
S. M. Chitnavis 9 


B. S. Gupta with D. N. Awasthy. for 
Applicant; Deva Singh Randhawa, for 
Respondent. 


HARBANS SINGH, C. J. (on dif- 
ference of opinion between Mahajan, J. 
and Sandhawalia, J.): This income-tax 
reference has been placed before me in 
view of difference of opinion between 
Mahajan, J. and Sandhawalia, J. 


2. The relevant facts have been 
given in considerable detail in the 
order of Mahajan, J.* and it is 
hardly necessary to repzat them in ex- 
tenso. The family consisting of 5. 
Raghbir Singh, his sons and his wife, 
disrupted on 10th of April 1953 and the 
assets of the family were partitioned. 
Inter alia S. Raghbir Singh received 400 
shares of Simbhacli Sugar Mills Private 
Limited (hereinafter referred to as ‘the 
Mills’), and out of these he transferred 
300 shares to a trust which was to pay 
off the debt due to firm R. B. Seth Jessa 
Ram-Fateh Chand. and thereafter eighty 
per cent of the inzome of the Trust was 
to be spent for the education of S. 
Raghbir Singh’s children and grand- 
children, and the balance twenty per 
cent was to be spent on various charit- 
able purposes mentioned in the deed. 
This Trust deed thus had come into 
being during the assessment year 1954- 
55. For that year two returns were filed 
by S. Raghbir Singh; one was in his indi- 
vidual capacity excluding the income 
arising from 300 shares in the Mills, and 
the other was filed by him on behalf of 
the Trust in his cepacity as its President 
regarding the incorne of 300 shares which 
had been transf2rred by him to the 
Trust. No assessment was made in the 
case of the return filed on behalf of the 
Trust, and the Income-tax Officer direct- 
ed that the income accruing to the so- 
called Trust is to be assessed in the 
hands of 5. B. 5. Raghbir Singh. S. 
Raghbir Singh in àis incividual capacity 
was separately assessed and the income 
of the 300 shares was also added to his 
income. 


*(The order of Mahajan, J. is not printed 
here—Ed.) 
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Having failed before the Assistant 
Appellate Commissioner and the Income- 
tax Tribunal, he approached this Court 
to which two questions were referred. 
The second question was not answered 
by the Court, while the first question 
referred to the Court was as follows:— 


“Whether the dividend income of the 
300 shares of the Simbhaoli Sugar Mills 
Private Ltd., transferred by the assessee 
to S. Raghbir Singh Trust was the in- 
come of the assessee liable to tax?” 


This question was answered in the nega- 
tive, and the case is reported as S. 
Raghbir Singh v. Commr. of Income Tax, 
Simla, (1961) 42 ITR 410 (Puni). An 
appeal filed by the Department in the 
Supreme Court was also dismissed, and 
the judgment of the Supreme Court is 
reported as Commr. of Income Tax, 
Punjab, Jammu and Kashmir and Hima- 
chal Pradesh v. S. Raghbir Singh, (1965) 
57 ITR 408 = (AIR 1966 SC 18). 


3. It appears that after the deci- 
sion. of this Court the Income-tax Officer, 
on 19th of September, 1961. issued a 
notice to the Trust under Section 34 (1) 
(b) of the Indian Income-tax Act, 1922 
(hereinafter referred to as ‘the Act’) 
with a view to assess the income arising 
out of 300 shares above-mentioned in 
respect of which the Trust had filed its 
return on 15th of July 1954. The assess- 
ment was completed by the Income-tax 
Officer on 23rd of February 1962. ‘The 
objection taken on behalf of the Trust 
that the notice issued, as stated above, 
beyond the time preseribed in sub-sec- 
tion (1) (b) of S. 34 of the Act, was 
without jurisdiction, was not accepted 
by the Income-tax Officer or by the Ap- 
pellate Assistant Commissioner. The Tri- 
bunal, however, in appeal preferred by 
the Trust, accepted this contention and 
on an application made by the Depart- 
ment the following question was referr- 
ed to this Court:— 


“Whether on the facts and in the 

circumstances of the case, the assessment 
made under Section 34 (1) (b) for the 
assessment year 1954-55 was barred by 
time and was not saved by the second 
proviso to Section 34 (8) of the Income- 
tax Act, 1922?” 
Mahajan, J. came to the conclusion that 
the decision of the Tribunal was correct 
and the assessment was barred by time 
and was not saved by the second proviso 
to sub-section (3) of S. 34 of the Act. 
Sandhawalia, J., however, took a con- 
trary view, and it is in these circum- 
stances that the matter has been placed 
before me. 


4, The only question involved in 
the present case is whether the ACOA 
proviso to sub-section (3) of S. 34 applies 
to the circumstances of this case. Notice 
in this case was issued under Section 34 
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(1) (b) of the Act on the ground that 
some income had escaped assessment for 
the year concerned. This could be done, 
as provided in this very sub-section, “at 
any time within four years of the end 
of that year”. Again sub-section (3) 
provides that no order of assessment in 
a case like the present after a notice 
under Section 34 (1) (b), can be made 
“after the expiry of four years from the 
end of the year in which the income, 
profits or gains were first assessable”. 
Tt is, therefore, a common case that the 
notice under Section 34 (1) (b) could 
have been issued within four years of 
the end of the year in which the income 
was assessable, in other words, it could 
have been issued within four years from 
the end of the assessment year 1954- 
55. The notice in this case was admit- 
tedly given long after that. The case of 
the Department, therefore, is that the 
second proviso to sub-section (3) was 
applicable. The relevant part of this 
proviso is to the following effect— 


“Provided further that nothing con- 
tained in this section limiting the time 
within which any action may be taken 
or any order, assessment or reassessment 
may be made, shall apply to a reassess- 
WEN ssccdedeniescens > made on the assessee or 
any person in consequence of or to give 
effect to any finding or direction contain- 
ed in an order under 8. 66 5 
The contention is that in the order passed 
by the High Court under Section 66 in 
the case of S. Raghbir Singh, noted 
above, finding was given that the income 
from the 300 shares, which was original- 
ly assessed as the income of S. Raghbir 
Singh in his individual capacity, was not 
the income of S. Raghbir Singh but that 
of the Trust, and that it was in con- 
sequence of or to give effect to this find- 
ing contained in this order under Sec- 
tion 66 that action was taken and order 
of assessment made; consequently the 
limitation of four years was not applic- 
able to the present case. 


5. Two conditions have to be 
satisfied before this proviso can apply to 
a particular case of reassessment viz. 
(a) that the reassessment should be made 
‘on the assessee or any person’, and 
(b) such a reassessment should be in 
consequence of or to give effect to any 
finding contained in an order under Sec- 
tion 66. 


6. It is now to be examined whe- 
ther these two conditions are satisfied 
in the present case. 


T. In the previous order, in con- 
sequence of which action is said to have 
been taken. the assessee was S. Raghbir 
Singh in his individual capacity. The 
assessee, in the present case is admitted- 
ly not S. Raghbir Singh in any capacity 
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whatever. In the present case the as- 
sessee is the Trust. The mere fact that 
5. Raghbir Singh is one of the four 
trustees of this Trust or that he filed a 
return on behalf of the Trust in his 
capacity as such in the year 1954, would 
not make any difference. This was not 
disputed on behalf of the Department. 
The Trust may, however, fall within the 
meaning of ‘any person’. However, their 
Lordships of the Supreme Court in S. C. 
Prashar v. Vasantsen Dwarkadas, (1963) 
49 ITR 1 = (ATR 1963 SC 1356) con- 
sidered at length the argument put be- 
fore them that this second proviso, so 
far as it relates to the reassessment of 
any person other than the assessee, was 
ultra vires the Constitution, and it was 
held by majority that this proviso was 
valid so far as the case of “an assessee” 
is concerned, but it was invalid so far 
as its application to “any person” is con- 
cerned. At p. 11 (of ITR) = (at p. 1366 
of AIR) onwards of the report, S. K. 
Das, J., observed as follows:— 


M hesueses >... Chagla, C. J. had pointed 
out, rightly in my opinion, that the per- 
sons with regard to whom a finding or 
direction is given and the persons with 
regard to whom no finding or direction 
is given belong really to the same cate- 
gory, namely, the category of persons 
who are Hable to pay tax and have 
failed to pay it for one reason or 
another. Admittedly, persons who are 
liable to pay tax and have not paid it 
could not be proceeded against after the 
period of limitation, unless a finding or 
direction with regard to them was given 
by some tribunal under various sections 
mentioned in the proviso; therefore, out 
of the large category of people who were 
liable to pay tax but failed to pay it, a 
certain number. is selected for action by 
the proviso and with regard to that 
small number the right of limitation 
given to them is taken away 


I am in agreement with the view ex- 
pressed by the learned Chief Justice that 
no rational basis has been made out for 
the distinction between the two classes 
of people referred to above, who really 
fall in the same category and with re- 
gard to whom there was no difficulty 
in having a uniform provision of law 


ese + a.» ase ges oon aae 


The second proviso to sub-section (3) of 
Section 34 patently introduced 
an unequal treatment in respect of some 
out of the same class of persons. Those 
whose liability to pay tax was discover- 
ed by one method could be proceeded 
against at any time and no limitation 
would apply in their case and in the 
ease of others the limitation laid down 
by sub-section (1) of S. 34 would apply. 
This in my opinion is unequal treatment 
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which is not based on any . rational 
ground.” 

8 Desai, J., of the Bombay High 
Court, from where that appeal had been 
taken to the Supreme Court, had put 
the matter on a somewhat narrower 
ground, and dealing with the same, S. K. 
Das, J., observed as follows:— 

“He held that so far as assessees 
were concerned, there might be a ra- 
tional ground for distinction because the 
appeal proceedings, ete. might take a 
jong time and the assessee being a party 
to the appeal could not complain of such 
delay; therefore, assessees did not oc- 
cupy the same position as strangers. But 
the learned Judge held that there was 
no rational distinction so far as stran- 
gers were concerned ard there was no 
reason why they should be deprived of 
the benefit of the time limit prescribed 
by sub-section (1). He therefore held 
that the proviso, so far as it affected 
persons other than assessees not parties 
to the proceedings enumerated in it, must 
be held to be ultra vires the legislature.” 
Even on the basis of this narrower view, 
the majority of the Supreme Court 
Judges held thet the case was not 
covered by the proviso. 


9. The argument of the Depart- 
ment, which has been accepted by 
Sandhawalia, J., was that although the 
Trust was not a party to the previous 
proceedings, in waich the order or the 
direction had been given, yet S. Raghbir 
Singh, who was the assessee, was so in- 
timately connected with the Trust that 
the Trust should be treated as covered 
by the word ‘assessee’. For this reli- 
ance was placed on certain observations 
of their Lordships of the Supreme Court 
in Income-tax Officer, A-Ward, Sitapur 
v. Murlidhar Bhagwan Das, (1964) 52 ITR 
335 = (AIR 1965 SC 342). In that case 
the respondent-firm was assessed to in- 
come-tax under Section 23 (4) of the 
Act for the assessment year 1949-50 on 
the ground that the notice issued under 
sub-sections (2) ard (4) of S. 22 of the 
Act had not been complied with. This 
assessment was cancelled under Sec. 27 
on 27th of September 1955, but, before 
the said cancellation. it was found that 
some income received kad escaped as- 
sessment as the assessee failed to disclose 
the same. The Income-tax Officer had 
issued a notice under Section 34 (1) (a) 
of the Act for the relevant assessment 
year 1949-50 on th2 ground that the said 
income amounting to Rs. 88,737/- had 
escaped assessment in the said assess- 
ment year. After the ass2ssment for that 
year had been set aside, the Income-tax 
Officer ignored the aforesaid notice and 
included the amount in the fresh assess- 
ment made by him. 


In appeal the Appellate Assistant 
Commissioner, however, held that this 
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income was received in the previous ac- 
counting year and deleting the same 
from the assessment year 1949-50, direct- 
ed that the same be included in the pre- 
vious assessment year 1948-49. Pursuant 
to that direction, a notice was issued 
under Section 34 (1) of the Act, and on 
a petition under Art. 226 of the Con- 
stitution the Allahabad High Court held 
that the proceedings were initiated be- 
yond the time prescribed by Section 34 
of the Act and quashed the proceedings, 
against which the Department filed an 
appeal to the Supreme Court. In the 
majority judgment delivered by Subba 
Rao, J., (as he then was} it was held, 
first, that under the Income-tax Act, 
year is the unit of assessment, and the 
following observations made by the Judi- 
cial Committee in Commr. of Income-tax 
v. S. M. Chitnavis, 59 Ind App 290, at 
p. 297 = (AIR 1932 PC 178 at p. 181) 
were referred to with aprroval:— 


“For the purpose of computing the 

yearly profits and gains, each year is a 
separate self-contained period of time, in 
regard to which profits earned or losses 
sustained before its commencement are 
irrelevant.” 
Reference was also made to Kikabhat 
Premchand v. Commr. of Income-tax, 
(1953) 24 ITR 506 at p. 508 = (ATR 1953 
SC 509 at p. 510) where the Supreme 
Court observed as follows:— 


eeavesecores for income-tax purposes, 
each year is a self-contained accounting 
period and we can only take into con- 
sideration income, profits and gains made 
in that year and are not cbncerned with 
potential profits which may be made in 
another year any more than we are with 
losses which may occur in the future.” 


Their Lordships then went on to 
consider the meaning of the words ‘any 
person’ and ‘any finding or direction’ as 
used in the proviso. As regards the 
meaning of the word ‘finding’, it was 
observed as follows at p. 345 (of ITR) 
== (at p. 349 of AIR)-— 


“A ‘finding’, therefore, can be only 
that which is necessary for the disposal 
of an appeal in respect of an assessment 
of a particular year. The Appellate As- 
sistant Commissioner may hold, on the 
evidence, that the income shown by the 
assessee is not the income for the rele- 
vant year and thereby exclude that in- 
come from the assessment of the year 
under appeal. The finding in that con- 
text is that, that income does not belong 
to the relevant year. He may inciden- 
tally find that the income belongs to 
another year, but that is not a finding 
necessary for the disposal of an appeal 
in respect of the year of assessment in 
question.” 
In view of this it was held that the 
finding given by the Appellate Assistant 
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Commissioner that the income could not 
be assessed in the relevant year 1949-50 
was the only finding within the mean- 
ing of the proviso, and the other find- 
ing that this income was properly as- 
sessable in the previous year was mere- 
ly incidental and not a finding within 
the meaning of the proviso in conse- 
quence of which action could be taken 
without any care for the limitation. This 
was -sufficient for the disposal of the 
case. However, their Lordships also 
dealt with the meaning of the words ‘any 
person’, and the observations made in 
this respect are the ones on which great 
reliance was placed on behalf of the 
Department. 

I would reproduce the relevant por- 
tion of these observations at p. 346 (of 
TTR) = (at p. 349 of AIR) of the report— 


“The words ‘any person’, it is said, 
conclude the matter in favour of the 
department. The expression ‘any person’ 
in its widest connotation may take in 
any person, whether connected or not 
with the assessee, whose income for any 
year has escaped assessment; but this 
construction cannot be accepted, for the 
said expression is necessarily circum- 
scribed by the scope of the subject-matter 
of the appeal or revision, as the case 
may be, that is to say, that person must 
be one who would be liable to be as- 
sessed for the whole or a part of the 
income that went into the assessment of 
the year under appeal or revision. If 
so construed, we must turn to Sec. 31 
to ascertain who is that person other 
than the appealing assessee who can be 
liable to be assessed for the income of 
the said assessment year. A combined 
reading of Section 30 (1) and S. 31 (8) 
of the Act indicates the cases where per- 
sons other than the appealing assessees 
might be affected by orders passed by 
the Appellate Commissioner. Modifica- 
tion or setting aside of assessment made 
on a firm, joint Hindu family, associa- 
tion of persons, for a particular year 
may affect the assessment for the said 
year on a partner or partners of the 
firm, member or members of the Hindu 
undivided family or the individual, as 
the case may be. In such cases though 
the latter are not eo nomine parties to 
the appeal. their assessments depend 
upon the assessments on the former. The 
said instances are only illustrative. It is 
not necessary to pursue the matter fur- 
ther. We would, therefore, hold that 
the expression ‘any person’ in the setting 
in which it appears must be confined to 
a person intimately connected in the 
aforesaid sense with the assessments of 
the year under appeal.” 


There is one thing to be noted that 
in the above case no reference is made 
by their Lordships to Prashar’s case, 49 
ITR 1 = (AIR 1963 SC 1356) referred to 
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above, in which it had definitely been 
keld that the proviso so far as it relates 
to persons other than the assessee was 
tnconstitutional. Moreover, on a careful 
reading of these observations it is clear 
that, according to their Lordships, only 
those persons were covered by the pro- 
viso. even if they were not strictly par- 
ties to the appeal or revision, who in 
view of Sections 30 (1) and 31 (3) would 
be affected by the order passed by the 
Appellate Assistant Commissioner. The 
Hlustrations given are clearly indicative of 
the type of persons who would be cover- 
ed. A firm, a Hindu undivided family, 
and an association of persons, no doubt 
are treated as separate entities under the 
income-tax Act, but in the case of a 
firm, the burden of the tax imposed on 
it has ultimately to be borne by its 
Đsartners and, consequently. any order 
passed by the appellate authority would. 
in a way, affect the partners and in a 
sense they may be treated as assessees. 
Again in the case of a Hindu undivided 
family, ultimately the tax is to be paid 
by the members of the family, and in 
the case of an association of persons, by 
the individual members and, therefore, 
in a sense, they. may be treated as par- 
ties or intimately affected by the result 
of the appeal. 


In a later case reported as Daffadar 
Bhagat Singh and Sons v. Income-tax 
Officer, A. Ward, Ferozepur, (1969) 71 
ITR 417 = (AIR 1969 SC 340) the 
Supreme Court had to deal with the case 
of a partnership firm. The appellant 
firm filed a return for the assessment 
year 1952-53 on March 31, 1953, and also 
applied for its registration under Sec- 
tion 26-A of the Act, the partners of the 
firm being Bhagat Singh and his two 
sons. The Income-tax Officer refused to 
register the firm or to assess it as a firm, 
and treating it as a Hindu undivided 
family passed an order of assessment. On 
appeal, the Appellate Assistant Commis- 
sioner made an order on lith of August 
1959 allowing registration of the partner- 
ship firm and further holding that the 
business belonged to the firm and con- 
sequently its income should be excluded 
from that of the family, and then direct- 
ed the Income-tax Officer to assess the 
income of the business in the hands of 
the firm. On a notice having been issued 
under Section 34 of the Act, an objec- 
tion was taken that the notice was barred 
by time. On behalf of the Department 
the provisions of the proviso were press- 
ed into service, and the High Court of 
Punjab on a writ petition, following the 
observations of the Supreme Court in 
Murlidhar-Bhagwan Das’s case, 52 ITR 
8385 = (AIR 1965 SC 342) held them 
covered by the proviso. 

Before the Supreme Court two argu- 
ments were urged. first, that the finding 
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or direction given by the Appellate As- 
sistant Commissioner that the business 
belonged to the partnership and not the 
Hindu undivided family and the further 
direction that the income of the business 
should be assessed in the hands of the 
partnership firm were not necessary for 
the disposal of the appeal. and, second- 
ly, that the partnership firm which was 
being sought to be assessed was distinct 
from the Hindu undivided family which 
had gone in appeal. Both these conten- 
tions were repelled. With regard to the 
first, it was observed as follows:— 

A the assessee filed the return 
EE the status of a firm together 
with an application under Section 26-A 
for its registration which was disallowed 
by the Income-tax Officer but was allow- 
ed by the Appellate Assistant Com- 
missioner. The substantial issue before 
the Appellate -Assistant Commissioner 
was one of status of the assessee and he 
held that it was a partnership firm and 
not a Hindu undivided family. This find- 
ing was necessary for deciding the appeal 
before the Appellate Assistant Com- 
missioner and it is not possible to under- 
stand how it can be regarded as having 
been made only inciden<ally.” 


With regard to the second point, after 
referring to Murlidhar-Bhagwan Das’s 
case, 52 ITR 335 = (AIR 1965 SC 342) 
it was observed :— 

OE it is again not possible to 
understand how che appellant can be 
taken out of the category of person or 
persons intimately connected with the 
assessment of the year under appeal. 
The returns, as staced before, were origin- 
ally filed by the partnership firm com- 
prising Bhagat Singh and his two sons. 
The question was of the assessment of 
the income of the business of the firm. 
The Income-tax Officer treated the father 
and the sons as a Hindu undivided 
family. On appeal, however, the Ap- 
pellate Assistant Commissioner accepted 
their contention that they formed a 
partnership firm. It is difficult, in these 
circumstances. to agree that the appel- 
lant was a total stranger to the assess- 
ment which was under appeal before the 
Appellate Assistant Commissioner and 
had no intimate connection with the per- 
son whose assessment was made by the 
Income-tax Officer and was set aside in 
appeal by the Appellate Assistant Com- 
missioner.” 


It has to be borne in mind that the 
father and two sons were the persons 
who had filed the return. They had filed 
the return in their capacity as partners 
of the firm of which they sought regis- 
tration. The Income-tax Officer held 
that the status cf the father and the 
sons was not that of a partnership firm 
as claimed by them, but was that of a 
Hindu undivided family, and in appeal 
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their original contention that they 
formed a partnership was upheld. So 
that Bhagat Singh and his two sons were 
the persons who filed the return and 
they were before the Appellate Assistant 
Commissioner and their claim was that 
they occupied the status of a firm and 
not of a Hindu undivided family before 
the Income-tax Officer, and they were 
before the appellate authority in their 


capacity as members of the Hindu 
undivided family, which they claim- 
ed they were not. In fact they 


were parties to the assessment and 
could be said to be assessees, as had been 
observed by Desai, J. of the Bombay 
High Court in Prashar’s case, which ap- 
proach owas also accepted by the 
Supreme Court. In any case, one thing 
is clear that neither Murlidhar Bhagwan 
Das’s case, 52 ITR 335 = (ATR 1965 SC 
342) nor Daffadar Bhagat Singh’s case. 
71 ITR 417 = (ATR 1969 SC 340) runs 
counter to the decision in Prashar’s case, 
49 ITR 1 = (AIR 1963 SC 1356). In 
fact in Daffadar Bhagat Singh’s case, 71 
ITR 417 = (ATR 1969 SC 340) the deci- 
sion in Prashar’s case was approved by 
Grover, J., delivering the judgment of 
the Court. His Lordship observed as 
follows:— 

“In 49 ITR 1 = (ATR 1963 SC 1356) 
this Court, by majority, held that the 
provisions of the second proviso to Sec- 
tion 34 (3) in so far as they authorised 
the assessment or reassessment of any 
person other than the assessee beyond 
the period of limitation specified in Sec- 
tion 34 in consequence of or to give 
effect to a finding or direction given 
in an appeal, revision or reference aris- 
ing out of proceedings in relation to the 
assessee, violated the provisions of Arti- 
cle 14 of the Constitution and were in- 
valid to that extent.” 


Prashar’s case, 49 ITR 1 = (AIR 1963 
SC 1356) was also referred to by the 
Supreme Court in Commr. of Income- 
tax, Bihar and Orissa v. Sardar Lakhmir 
Singh, (1963) 49 ITR 70 = (AIR 1963 SC 
1394). 


10. On behalf of the Department 
reliance was also placed on Commr. of 
Income-tax, Patiala v. Ambala Flour 
Mills, (1970) 2 SCC 96. In that case 
originally there were three partners of 
the assessee firm. The partnership was 
dissolved on April 29, 1948, at the in- 
stance of one of the partners, namely, 
Jai Ram Das. Thereafter another part- 
ner, Balkrishan Das, severed his con- 
nections with the business and then Debi 
Prasad. the third partner, alone carried 
on the business. In the assessment year 
1950- 5E Debi Prasad filed three returns. 
of income in the status of a firm, in 
the status of an individual and in the 
status of a firm consisting of Jai Ram 
Das and Debi Prasad. For the assess- 
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ment year 1951-52, he filed a return in 
the status of an unregistered firm and 
for the assessment year 1952-53 in the 
status of a Hindu undivided family. The 
Income-tax Officer assessed the mills in 
three years of assessment in the status 
of ‘an association of persons’. In appeals 
filed by Debi Prasad. the Appellate As- 
sistant Commissioner annulled the orders 
of assessment and remanded the case to 
the Income-tax Officer, who assessed the 
income as the income of the family of 
Debi Prasad. The Tribunal while up- 
holding the order directed deletion of 
direction of remand. The High Court 
held that Debi Parshad was not a 
stranger in respect of the income-tax 
proceedings against Ambala Flour Mills; 
that the Appellate Assistant Commis- 
sioner could give such a direction, with 
the rider that the assessment against 
Debi Prasad could only be in the indi- 
vidual capacity and that the appeals filed 
by Debi Prasad were maintainable in 
law. 


On appeal by the Commissioner to 
the Supreme Court, it was held as 
follows:— 


“(j) Debi Prasad had submitted the 
returns and Debi Prasad appealed against 
the order of assessment. He could, in 
the circumstances of the case, not be 
called a stranger to the assessment. The 
income earned by the assessee was as- 
sessed to tax as income of an associa- 
tion of persons, of which on the finding 
of the Income-tax Officer, Debi Prasad 
was a member. In making a direction 
against Debi Prasad the Tribunal did 
not exercise his powers qua a stranger 
to the assessment proceeding. 


(ii) The High Court in exercising 
advisory jurisdiction was incompetent to 
amend the order of the Appellate Assis- 
tant Commissioner. But on the question 
referred to the High Court. no enquiry 
into the power of the Appellate Assis- 
tant Commissioner to make the impugn- 
ed direction was competent. The se- 
cond question only related to the assess- 
ment of the income in the hands of Debi 
Prasad after annulling the assessment of 
the Ambala Flour Mills. It was not 
contended before the Tribunal that the 
income of the Ambala Flour Mills could 
not be assessed in the hands of the 
family of Debi Prasad. The competence 
of the Appellate Assistant Commissioner 
to make the direction was not and could 
not be referred to the High Court.” 
This is hardly any authority for the pro- 
position that is now being put forward 
that if a person cannot be treated to be, 
in any way, before the appellate autho- 
rities as an assessee, even then he can 
be covered by the second proviso. In 
this case the sole question was, the capa- 
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city in which Debi Prasad was to be 
essessed and, therefore, he could not be 
treated as a stranger. 


11. In the present case, the Trust 
was an altogether separate entity and 
in no way connected with S. Raghbir 
Singh, as an individual. who was an as- 
sessee before the Income-tax Officer and 
who was the appellant in the High Court. 
The Trust had filed a separate return 
and as observed by the Tribunal no 
protective assessment was made in its 
ease. The mere fact that S. Raghbir 
Singh was a trustee of the Trust and 
in that capacity had filed the return of 
the Trust would not make any difference. 
The question for determination is whe- 
sher the Trust can be treated as a 
stranger to the proceedings before the 
High Court which were conducted by S. 
Raghbir Singh in his individual capacity, 
or is the Trust so intimately connected 
with those proceedings as not to be 
treated as a stranger but in a way cover- 
2d by the word ‘assessee’? The Trust 
itself had not been assessed and the 
litigation was being fought by S. Raghbir 
Singh, and his sole contention and in- 
terest was that the income of the 300 
shares should not be added to his in- 
come. In those proceedings the Trust 
was not a party and, therefore, it could 
not be covered by the second proviso 
in view of the decision of the Supreme 
Court in Prashar’s case, 49 ITR 1 = 
(AIR 1963 SC 1356). 


12. Moreover, as regards the se- 
cond point, the only finding that was 
necessary for the decision of the re- 
ference to the High Court made at the 
instance of S. Raghbir Singh was whe- 
ther the Trust was validly constituted and 
whether the income of the 300 shares 
could be treated as the income of S. 
Raghbir Singh individually. The other 
finding as to who should be treated to be 
the recipient of the income of these 300 
shares was merely an incidental finding 
not necessary at all for the decision of 
the reference. I am. therefore, in agree- 
ment with Mahajan, J., that this finding 
was merely incidental and not a finding 
necessary for the decision of the case 
and, therefore, this would not be a find- 
ing within the meaning of the proviso 
in pursuance of which any action could 
be taken. 


13. In view of the above, I find 
that both the tests which are necessary 
for bringing the case within the second 
proviso fail in this case, and, agreeing 
with Mahajan, J.. I hold that the Tri- 
bunal was correct in its decision that the 
proceedings initiated and the assessmenf 
made were barred by time. The ques- 
tion, therefore, referred to this Court is 
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answered in the affirmative and against 
the Department. I also agree with 
Mahajan, J., that there should be no 
order as to costs. 

Answer in the affirmative. 
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Bakhtawar Singh, Petitioner v. State 
of Punjab and others, Fespondents. 


Civil Writ No. 1042 of 1969. D/- 
6-10-1970 referred by E. R. Tuli, J. on 
15-5-1970. . 


{A) Electricity (Supply) Act (1948), 
S. 19 (D {e} Gv) — Power given to State 
Government to remove a member of 
State Electricity Board under S. 10 (1) 
(e) (iv) on ground that he is otherwise 
unfit fo continue as member is not un- 
bridled or unguiced and is not viola- 
tive of Art. 14 of Constitution — (X-Ref 
— Constitution of India, Art. 14). AIR 
1957 SC 397, Rel. on. (Para 16) 


The test to decide whether a parti- 
cular member was fit to continue in 
office or not is to be found in each case 
on an objective data having some nexus 
with the object sought to be achieved 
by the Act. Moreover, the power is 
vested in no less an authority than the 


State Government and it cannot be as- - 


sumed that discretion will in every case 
be exercised arbitrarily or capriciously. 
(Para 16) 
The legislative provision may not by 
itself be discrimiratory but when an 
order of removal of a member of the 
Board is passed mala fide or discrimi- 
nates one with reference to others simi- 
larly situated, the aggrieved party is not 
without a remedy and the order can be 
struck down as heving created a classi- 
fication without any reasonable basis or 
hypothesis. ATR 1357 SC 397, Rel. on. 
The charge of violation of equal pro- 
tection will in suck a casa be against the 
State Government which having a dis- 
cretion vested in it exercised the same 
arbitrarily. In such circumstances, it is 
not the provision of law which can be 
said to be bad but the exercise of power 
thereunder. (Para 17) 


The Act does rot permit the exercise 
of discretion in an arbitrary manner m- 
asmuch as it is obligatory on the State 
Government to give an opportunity to 
the delinquent member to explain the 
charges against him before any action 
by way of suspension or removal from 
office can be taken against him. The 
statutory provision requiring explanation 
to be obtained is ky itself a great check 
on the exercise of discretion and an 
order passed after consideration of the 
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explanation is intended by law to be 
based on an objective data. Section 10 
(1) (e) (iv) of the Act is intra vires of 
the Constitution and valid. (Para 18) 


(B) Electricity (Supply) Act (1948), 
S. 10 — Neither S. 10 nor principles of 
natural justice requires a full-fledged 
imquiry to be held against delinquent 
member but calling of explanation from 
him is quite sufficient — (Constitution of 
India, Art. 226 — Principles of natural 
justice). 


If a statutory provision either speci- 
fically or by necessary implication ex- 
cludes the application of any or all the 
principles of natural justice. then the 
court cannot ignore the mandate of the 
legislature or the statutory authority and 
read into the concerned provisions prin- 
ciples of natural justice. The manda- 
tory provision under Section 10 of the 
Act requiring an explanation to be ob- 
tained is an incorporation of an ele- 
mentary rule of natural justice and pre- 
scribes one of the recognised modes of 
enquiry. The legislature has in its 
wisdom considered that essentials of 
justice and fair play would be satisfied 
if the scope of an enquiry is restricted 
to an explanation only. AIR 1971 SC 40, 
Rel on. (Para 19) 

The use of the word “explanation” 
in Section 10 implies that no member 
shall be removed until he has been in- 
formed of the cause for removal and 
allowed an opportunity of explanation 
which may consist of his oral or written 
statement without the process and for- 
mality that is required in a case where 
an inquiry almost equated with a trial 
is held. ATR 1968 SC 292, Explained and 
Distinguished. (Para 20) 

At the same time consideration of 
his explanation in order to arrive at the 
decision whether the petitioner should 
be retained as a member of the Board 
or not had to be by an authority which 
had no bias. The petitioner was also 
entitled on the basis of the rules of 
natural justice that he should have been 
apprised of the contents of any report or 
document that was to be taken into con- 
sideration against him, and it was equal- 
ly his right to be shown the records if 
he could reasonably rely on them in the 
matter of giving his defence by way of 
explanation. (Para 22) 

The underlying idea of a judicial ap- 
proach is only to sift truth and if, in a 
particular set of circumstances. it is found 
that the same could be done only by 
holding a somewhat detailed enquiry 
beyond a mere explanation, it becomes 
incumbent on the administrative autho- 
rity performing quasi-judicial functions 
to do so in compliance with the rules of 
natural justice no matter that the re- 
quirement of law is that an explanation 
only is to be obtained, (Para 37) 
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(C) Constitution of India, Art. 226 — 
Bias is not capable of proof by direct 
evidence but has to be inferred from 
facts and circumstances. 


It is not possible to find direct evi- 
dence of personal bias which has to be 
inferred like any other fact from the 
circumstances of the case. The causes 
which may lead to personal bias cannot 
be enumerated exhaustively and hostility 
of the authority called upon to exercise 
quasi-judicial functions may result from 
variety of incidents. (Para 23) 


In a democratic form of Government, 
lawful authority has to be exercised by 
the Ministers and the mere fact that be- 
fore a Minister came to hold office there 
were election contests in which a parti- 
cular person was arrayed against him 
will not by itself be enough to conclude 
that every action of the Minister against 
such a person is tainted with bad faith. 
Each case will have to be considered on 
its own facts. (Para 28) 


(D) Constitution of India, Art. 226 — 
Principles of natural justice — Violation 
— Refusal to supply copies of documents 
whose connection with charges not point- 
ed out — No violation of rules of natu- 
ral justice. 

Where the petitioner asked for seve- 
ral documents whose relevancy it was 
not possible to assess as the petitioner 
neither in his explanation nor elsewhere 
pointed out the connection between the 
charges against him and the documents 
he wanted to inspect for the purposes of 
preparing his defence, the refusal to 
supply copies of all the documents, can- 
not be said to have in any way violated 
the rules of natural justice. (Para 29) 


(E) Constitution of India, Art. 226 — 
Principles of natural justice — Violation 
of — Order of removal of member of 
Electricity Board based on charges some 
of which he had no opportunity to ex- 
plain — Order quashed. 


Where the order of removal of the 
petitioner as a member of the State Elec- 
tricity Board was based on three charges 
intermixed with one another viz. that 
he was taking part in politics as a result 
whereof the work of the Board was ad- 
versely affected and besides he did not 
discharge his duties impartially but the 
show cause notice issued to him only 
referred to his taking part in politics and 
the petitioner had neither any oppor- 
tunity to explain the two additional 
charges nor was he supplied with the 
copies of the material on which those 
charges were based, it was held that the 
order of removal should be quashed as 
being made in violation of the rules of 
natural justice. AIR 1963 SC 779 and 
AIR 1969 SC 966, Distinguished. 

(Paras 29, 32) 


Bakhtawar Singh v. State (Sodhi J.) 


[Pr. 1] P. & BH. 223 


(F) Constitution of India, Art. 226 — 
Quasi-judicial authority — State Govern- 
ment while removing a member of State 
Electricity Eoard acts as quasi-judicial 
authority and must pass a speaking order 
=- Order of removal merely stating that 
atter carefully considering whole file. 
show cause notice explanation of the 
member and the opinions of the legal 
Remembrancer and the Advocate General 
the authority agreed with the opinion and 
proposal te remove the member — Order 
is not a speaking order giving the process 
oz reasoning. AIR 1967 SC 1606 Rel. on. 

(Paras 34, 36, 37) 

(G) Electricity (Supply) Act (1948), 
S. 10 (1) (e) (iv) — Participation of a 
member of Elecricity Board in politics is 
conduct which renders him unfit to con- 
tmue as such member and makes him 


liable to suspension or removal from 
olfice. (Para 38) 
Cases Referred: Chronological Paras 


(971) AIR 1971 SC 40 (V 58) = 
Civil Appeal No. 381 of 1970, D/- 
12-8-1970, Union of India v. J. N, 
Sinha 9 
(£970) AIR 1970 Punj 9 (V 57) = 
71 Pun LR 625 (FB), State of 
Punjab v. Bhagat Ram Patanga 
34, 35 
(1970) ATR 1970 Punj 40 (V 57) = 
ILR (1968) 2 Punj and Har 1 
(FB). Shiromani Gurdwaras Par- 
bandhak Committee, Amritsar v. 
Lachhman Singh Gill 16 
(1969) AIR 1969 SC 966 (V 56) = 
1969 Lab IC 1368, Railway 
Board, New Delhi v. Niranjan 
Singh 31 
(1968) AIR 1968 SC 292 (V 55)= 
1968 Ser LR 119, Dr. Bool Chand 
v. The Chancellor, Kurukshetra 
University 
(1967) AIR 1967 SC 1606 (V 54)= 
1967-3 SCR 302, Bhagat Raja v. 
Union of India 
(1967) Civil Appeal No. 657 of 1967, 
D/-17-8-1967 = 1967 Mah LJ 
981 (SC), Pragdas Umar Vaiahya 
v. Union of India 34, 35 
(1963) AIR 1963 SC 779 (V 50)= 
(1963) Supp 1 SCR 648. State of 
Orissa v. Bidyabhushan Mohapatra 30 
(1963) 1963-2 All ER 66 = 1964 
AC 40, Ridge v. Baldwin 
(1957) ATR 1957 SC 397 (V 44) = 
1957 SCR 233, M/s. Pannalal 
Binjraj v. Union of India 17 
J. N. Kaushal with R. K. D. 
Bhandari and K. P. Bhandari, for Peti- 
tioner; Hiralal Sibal, Advocate General 
Punjab, (for Nos. 1 to 4), C. D. Dewan, 
for Attorney General of India, B. S. 
Jawanda with Rattan Singh and S. C, 
Sibal (for No. 4), for Respondents. 
H. R. SODHI, J.: This writ petition 
is directed against the order of the 
Governor of Punjab passed on 25th April, 
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1969, whereby the State Government, in 
exercise of the powers conferred on it 
under sub-clause (iv) of Cl. (e) of sub- 
section (1) of E. 10 of the Electricity 
(Supply) Act, 1948 (hereinafter referred 
to as the Act) removed the petitioner 
from the office of whole-time Member of 
the Punjab State Electricity Board, 
hereinafter called the Board. 


2. The petitioner was appointed 
on 29th April. 1967, as a whole-time 
(non-official) Member of the Board under 
sub-section (2) oZ S. 5 of the Act, for a 
period of five years with effect from Ist 
May, 1967. The appointment was noti- 
fied in the Punjab Government Extraor- 
dinary Gazette, the relevant extract 
wherefrom is appended as Annexure ‘A’ 
with the writ petition. The terms and 
conditions of his appointment are not 
indicated in the arder but are to be found 
in the Punjab State Electricity Board 
Rules, 1959, (hereinafter called the Rules) 
published in the Punjab Government 
Gazette of June 21, 1963. The petitioner 
as a member of the Board was to get 
gross monthly emoluments of Rs. 1200/-. 
We are informed that this amount has 
been raised by an amendment in the said 
Rules to Rs. 1800/- per month. As pro- 
vided in Rule 6. it is open to the Chair- 
man or a member to resign his office by 
-giving three months’ notice in writing 
to the Government though such a con- 
dition can be waived. 


3. When the appointment of the 
petitioner was made by the State Gov- 
ernment, respondent 2 was the Chief 
Minister in Punjeb and late Shri Lachh- 
man Singh Gill was Minister Incharge 
of the Irrigation and Power Departments 
who processed the file relating to the 
appointment. Respondent No. 2 resign- 
ed on 22nd November, 1967, and Shri 
Lachhman Singh took oath of office as 
the Chief Minister on 25th of the same 
month. The latter too resigned on 23rd 
August. 1968, and in the wake of his 
resignation, there came President’s rule 
in the State follcwed by mid-term elec- 
tions to the Stat2 Legislative Assembly. 
The results of tne elections were an- 
nounced somewhere on 9/l0th February, 
1969 and Shri Gurnam Singh respondent 
2 again headed the Punjab Cabinet on 
16th February, 1369. It may be stated 
that respondent 2 was the leader of the 
Akali party in the Legislative Assembly 
and Shri Lachhman Singh was also a 
member of the same party till the fall of 
the former’s ministry on 22nd November, 
1967. Shri Lachhman Singh had defect- 
ed and organised Janta Party before he 
assumed office of the Chief Minister on 
25th November, 1967. All this informa- 
tion, as supplied in the course of argu- 
ments, has been taken by the common 
consent of the Learned counsel for the 
Parties as correct though no reference 
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thereto is to be found either in the writ 


petition or in any other document on the 
record. 


During President’s rule some com- 
plaints seem to have been made against 
the alleged acts of corruption and nepo- 
tism of Shri Lachhman Singh during his 
term of office as Chief Minister from 
25th November, 1967 to 23rd August, 
1968, and a memorandum in this regard 
was submitted by the leaders of the 
Akali party. including respondent 2, to 
the President of India. These charges 
were inquired into by Shri Naronha, one 
of the Advisers to the Governor, Punjab, 
who was administering the State on 
behalf of the President. 


4, The case of the petitioner is 
that in the memorandum he was describ- 
ed as a close associate of Shri Lachhman 
Singh and that respondents 2 and 3 þe- 
came his enemies because they believed 
him to be so. It is alleged that apart 
from political rivalry between respondent 
2 and Shri Lachhman Singh who brought 
about the fall of the ministry headed by 
this respondent, respondent 3 was also 
very antagonistic because he had lost 
mid-term election to the State Assembly 
to Shri Lachhman Singh from Dharamkot 
Constituency. According to the averments 
in the writ petition, it was not only 
Shri Lachhman Singh but the petitioner 
too who was being held respdénsible for 
the fall of the ministry and on that 
score both respondents 2 and 3 are stated 
to have joined hands for arbitrarily se- 
curing removal of the petitioner from 
membership of the Board. We find that 
on llth February, 1969, a day after the 
results of the mid-term elections had 
been declared, a notice was served on 
the petitioner calling upon him to ex- 
plain within a period of 10 days from 
the receipt of the notice as to why he 
should not be removed from membership 
of the Board. A statement of allega- 
tions was given to him and it is neces- 
sary to reproduce them verbatim here- 
under:—— 

“(i) A few days after the formation 
of Janta Party’s ministry, you went to 
village Poohli, P. S. Nathana, and con- 
tacted Shri Hardit Singh, the then 
M. L. A. (Akali Party) from Nathana 
Constituency and persuaded him to join 
Janta Party where he would be made a 
minister. Thereafter also you met him 
twice or thrice at Chandigarh and press- 
ed him to join Janta Party. 


Gi) After Janta Partys ministry 
was formed towards the end of the year 
1967, you contacted Shri Gurdev Singh 
of village Badal, the then M. L. A. (Akali 
Party) from Muktsar Constituency twice 
or thrice at Muktsar and persuaded him 


(iii) On 3rd of January. 1968, a 
meeting of the Akali Party was to be 


_ to join Janta Party. 


1971 


held in Gurdwara Alamgir in Ludhiana 
district with a view to expelling Shri 
Lachhman Singh Gill from Akali Party. 
On 2nd of January, 1968, i.e. a day be- 
fore this meeting you, accompanied by 
Sant Harchand Singh of Longowal and 
Shri Raghbir Singh, member S. G. P. C. 
of village Chhanna, district Sangrur, 
went to Shri Shivdarshan Singh, member 
S. G. P. C. of village Chatha Nakta, 
Tehsil Sunam, in his field in the afore- 
said village and asked him to persuade 
Sant Fateh Singh not to expel Shri 
Lachhman Singh Gill from the Akali 
Party. 


(iv) In the month of January, 1968, 
you contacted Shri Kundan Singh Pattang 
of village Sehjra, the then M. L. A. 
(Akali Party) from Sherpur Constituency 
at his village and pressurized him to join 
the Janta Party. 


(v) About 14 months after the forma- 
tion of Janta Party ministry in Punjab, 
you contacted Shri Harbhagwan Singh 
of village Jakharwala, P. S. Jaito, the 
then M. L. A. (Akali Party) Kotkapura 
Constituency at his village and persuad- 
ed him to join the Janta Party. After 
about 14 months of- this incident, you 
again visited his village to pressurize him 
to leave the Akali Party and join the 
Janta Party. On his refusal to do so, 
you threatened him with dire con- 
sequences. 


(vi) On 4th of February, 1968, you 
met Shri Gurbachan Singh of village 
Lakhmirwala, P. S. Sunam, the then 
M. L. A. (Akali Party) from Sunam Con- 
stituency at Chandigarh and took him to 
Shri Lachhman Singh Gill. the then 
Chief Minister, Punjab, with the inten- 
tion of persuading him to join the Janta 
Party. 


(vii) Immediately before the election 
of a member from Ferozepur Local 
authorities constituency for Punjab 
Vidhan Parishad, in the month of April, 
1968, you approached Sarvshri Bikkar 
Singh and Ch. Rawal Ram. Municipal 
Commissioners of Moga and Shri Gurjit 
Singh. member Block Samiti of that 
place, to support Shri Jagmohan Singh 
who belonged to the same village as that 
of Shri Lachhman Singh Gill and was 
being supported by the latter. 


(viii) The day Shri Harbhaj. M. L. A. 
from Banga Constituency was to be sworn 
in as a Deputy Minister in Janta Party’s 
ministry, you brought him in your car 
to Chandigarh and even before that you 
had contacted him more than once with 
a view to persuading him to join Janta 
Party.” 

5. On receipt of the notice, the 
petitioner asked for certain documents 
and other information vide letter dated 
3rd March, 1969, a copy whereof is An- 
nexure ‘D’. These documents included 
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copies of some T. A. bills of several per- 
sons including that of Shri Lachhman 
Singh Gill, former Chief Minister Shri 
Natha Singh, Ex-State Minister for 
Irrigation and Power. and also the alleg- 
ed statements of all individuals on which 
the show cause notice was founded. This 
letter of the petitioner was addressed to 
the Director. Special Enquiry Agency, 
Punjab. Chandigarh, who had taken up 
investigation against the former and 
others during Presidents rule. Simul- 
taneously he wrote another letter to the 
Secretary, Public Works Department, 
enclosing with it a copy of the letter 
addressed by him to the Director, Special 
Enquiry Agency. It was stated by the 
petitioner that he should not be con- 
demned on the ex parte statements ob- 
tained behind his back and that he should 
be afforded an opportunity to cross-ex- 
amine those persons who deposed against 
him as they had been asking him for 
special favours with regard to which he 
was in possession of massive documentary 
evidence, and to lead defence evidence. 


: G. A request was made that a 
High Court Judge be appointed as the 
commission of enquiry. The petitioner 
had been recalled from medical leave 
and in subsequent letter of 7th March. 
1969, he asked the same Secretary for 
copies of the orders of the Chairman. 
Punjab State Electricity Board, as made 
on his applications for medical leave and 
also a copy of the instructions issued by 
the Chief Minister respondent regarding 
his leave applications. Another docu- 
ment, a copy whereof was sought, was 
the memorandum submitted by respon- 
dent 2 and others to the Central Gov- 
ernment against Shri Lachhman Singh 
Gill. Emphasis was laid by the peti- 
tioner on the alleged resignation submit- 
ted by Shri Gian Singh Kahlon in 
the time of Shri Lachhman Singh as 
Chief Minister, the suggestion being that 
the latter had written something on that 
resignation which could help the peti- 
tioner in establishing the connivance of 
some high-ups in the matter of issue of 
show cause notice to him during Presi- 
dent’s rule. The reference presumably 
was to Shri Gian Singh Kahlon who was 
one of the advisers to the Governor dur- 
ing the said rule. An interim reply was 
submitted by the petitioner on the same 
date, that is, 7th March, 1969. The 
gravamen of the charge. as it appears 
from the statement of allegations, was 
that the petitioner approached members 
of the Legislative Assembly (Akali Party) 
and others in order to persuade them to 
defect from their party and join Janta 
Party where some of them could be given 
high offices. 


Ta The petitioner refuted these 
allegations saying with respect to every 
one of them that the charge was vague, 
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false and baseless. Hə repeated in his 
reply what he kad stated earlier in his 
applications addressed to the Director. 
Special Enquiry Agency, and Secretary, 
Public Works Department (Irrigation and 
Power), that he should be afforded an 
opportunity to cross-examine the wit- 
‘nesses who had made statements to the 
police behind his back and on whom the 
Government proposed to rely. The stand 
of the petitioner was that there was a 
deep-rooted conspiracy against him by 
disgruntled persons who were not suc- 
cessful in gettirg undue favours from 

as a member of the Board. As a 
matter of fact it was pleaded by him 
that the show cause notice was issued 
at a time when it was almost sure that 
Akali Party headed by respondent 2 
along with the Jan Sangh support was 
going to form the Government in the 
State. Several legal issues regarding the 
power of the State Government to re- 
move him under Section 10 of the Act 
were raised. 


8. After the interim reply had 
been sent, the petitior. er was informed 
by the Director. Special Enquiry Agency, 
vide letter dated 15th March, 1969, that 
the show cause notice was based on the 
statements of the following witnesses:-— 


1. Shri Hardit Singh, M. L. A.. village 
Puhli, District Bhatinda. 


2. Shri Gurdev Singh, M. L. A., Con- 
stituency Muktsar, District 
Ferozepur. 

3- Shri Shivdarshan Singh. Member, 
S. G. P. C, village Chatha 


Nakta. P. S. Sunam, District 
Sangrur. 
4, Shri Kundan Singh Patang, 


M. L. A, village Sehira, P. S. 
Mehal Kalan, District Sangrur. 


5. Shri Harbhagwan Singh, Ex- 
M. L. A. village Jhakharwala, 
P. S. Jaio, District Bhatinda. 


Shri Gurbachan. Singh, M. L. A. 
village Lakhmirwala, P. S. 
Sunam, District Sangrur. 

7. Sbri Bikkar Singh, Municipal 
Commissioner, Moga, District 
Ferozepur. 

Shri Gurjit Singh, Member Block 
Samiti, Moga District Ferozepur. 

9. Ch. Rawal Ram, Municipal Com- 
missioner, Moga, District Feroze- 
pur. 

f0. Shri Mukhtiar Singh, Driver, 
Punjab State Electricity Board, 
Patiala, 

T1. Shri Ram Sarn, Sub Inspector, 
Police, District Jullundur. 

12. Shri Yash Pal, A. S. I. Police, 
Jullundur. 

13. Shri Ram Sarup, Clerk, Toll Tax 
Barrier, Bridge Sutlej, Rupar. 

The petitioner was further told that he 

could consult the statements of the above 


id 
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witnesses on any working day within a 
stipulated time and if he then thought 
that it was absolutely essential to have 
copies of the statements of some parti- 
cular witnesses, the same could be sup- 
plied to him on a written request. The 
other record desired by the petitioner 
was considered to be not relevant and 
copies thereof could not, therefore, be 
supplied to him nor was it deemed ex- 
pedient to show the same to him. The 
petitioner reiterated in his letter of 25th 
March, 1969 (Annexure ‘H’) that the 
documents relied upon by him were very 
material for his purposes and that the 
only way to afford him an opportunity 
to defend himself against the charges 
was to appoint a High Court Judge as 
commission of enquiry and give him an 
opportunity to cross-examine those wit- 
nesses and lead his defence evidence. In 
other words, he wanted a regular and 
full-fledged enquiry. Another reply was 
sent by him on 28th March, 1969, but 
nothing new was stated. He denied the 
allegations and reiterated his demand for 
enquiry. 


9. There then came letter, An- 
nexure ‘J’, from the Secretary to Gov- 
ernment Punjab, Irrigation and Power 
Departments, along with which were 
supplied attested copies of the statements 
of 13 witnesses referred to above. It 
seems that the petitioner did not go to 
the office to inspect the record as sug- 
gested to him in the letter of 15th March, 
1969 (Annexure ‘GI’) but in spite of his 
failure to do so, the copies were sup- 
plied. The petitioner continued corres- 
ponding with the Secretary to Govern- 
ment, Punjab, Irrigation and Power 
Departments, and sent a telegram on 
April 12, 1969, asking for a copy of the 
report of the Deputy Superintendent of 
Police submitted to the Director, Special 
Enquiry Agency, and the consequent re- 
port of the Director himself as submitted 
to the Government, to enable him to give 
a proper reply. 


9-A. The requests of the peti- 
tioner for the various documents, rele- 
vant or otherwise, having met with no 
success, the petitioner submitted his final 
reply on 16th April, 1969, and a copy 
thereof is Annexure ‘M? with the writ 
petition. Again nothing new was said 
and the same pleas were repeated asking 
for a proper enquiry and he denied the 
charges levelled against him. All this 
culminated in the impugned order passed 
on 25th April, 1969, whereby the peti- 
tioner was removed from membership of 
the Board. 


10. Hence the present writ peti- 
tion in which in addition to the State of 
Punjab, Shri Gurnam Singh, former 
Chief Minister, Shri Sohan Singh Bassi, 
the then Irrigation and Power Minister, 


1971 


and the Punjab State Electricity Board, 
Patiala, are impleaded as respondents. 


Ii. An affidavit, in reply, on be- 
half of the State was filed by the Secre- 
tary to Government, Punjab, Irrigation 
and Power Departments. Respondents 2 
and 3 file their affidavits in regard to 
the averments in the writ petition so far 
as they related to them. The Secretary, 
Punjab State Electricity Board, filed an 
affidavit in reply in which it has been 
stated that the Chief Minister of Punjab 
had ordered the Chairman of the Board 
not to sanction any further leave of the 
petitioner and that the papers might be 
sent to him for proper orders. It is fur- 
ther stated that the extension of medical 
leave applied for by the petitioner was 
not sanctioned by the Chairman as the 
work of the Board was suffering due to 
absence of the petitioner. The petitioner 
stated in the writ petition that he had 
not handed over the charge because it 
was not specified in the order as to who 
was to take over the charge from him. 
In regard to this plea, the Secretary of 
the Board stated that it was not correct 
on the part of the petitioner to keep 
documents in his possession at his resi- 
dence and that he was informed by a 
demi-official letter to hand over the 
charge to Shri Sudarshan Kumar 
Sharma, Confidential Stenographer to the 
Assistant Secretary (P). 


12. Apart from the preliminary 
objections to the effect that Art. 311 of 
the Constitution did not apply and ser- 
vices of the petitioner had been termi- 
nated in accordance with the terms of 
the statute, it was pleaded by the State 
that the charges had been framed against 
him on lith February. 1969, when the 
State of Punjab was being administered 
by the President of India. The allega- 
tions against the Chief Minister were 
denied by the Secretary in his affidavit 
for want of knowledge and with respect 
to the allegations of mala fide against 
the Chief Minister who directed the 
Chairman not to sanction further medi- 
eal leave. it was stated that the peti- 
tioner went on leave from 3rd February 
to 7th February, 1969. in the first in- 
stance. The telegram is said to have been 
sent by the petitioner from Yamuna 
Nagar asking for extension of leave by 
10 days on medical grounds and this too 
was sanctioned. On 17th February, 1969, 
he sent another telegram from Delhi 
praying for further extension of leave by 
10 days and this request was supported 
by a medical certificate from a private 
practitioner. During his absence on leave; 
the show-cause notice was sent to Patiala 
from Chandigarh by a special messenger 
on lith February, 1969. Several attempts 
were made to serve the petitioner with 
the charge-sheet but his address being 


1971 P. & H./15 V G—42 


Bakhtawar Singh v. State (Sodhi J.) 


[Prs, 10-15] P. & H. 225 


not available in the office, the Chief 
Minister was justified in ordering that 
any extension of leave applied for by the 
petitioner should be sent to him for 
orders. The demand of the petitioner for 
documents and records was pleaded to 
be unreasonable and it was stated by 
the Secretary that no regular enquiry 
was ordered by the Government nor was 
the petitioner entitled to any such en~ 
quiry where he should have been given 
the opportunity to cross-examine the wit- 
nesses and lead his defence evidence. The 
case of the State is that the terms of the 
statute were complied with and his ex- 
planation obtained. 


13. Respondent 2, in his affidavit, 
denied that the petitioner was treated 
as Shri Lachhman Singh Gill's man and 
that on that account he was removed 
from membership of the Board or that 
there was any enmity between him and 
the petitioner. The averment of this res- 
pondent is that while dealing with an 
employee he was never swayed by any 
political considerations and that a mem-~ 
orandum was submitted by him to the 
President only as one of the members of 
the Akali Party. He admitted that he 
directed the Chairman of the Board not 
to sanction any further leave to the peti- 
tioner and that papers should be sent 
to him as he thought such an order to 
be in public interest because the work 
of the Board was suffering due to the 
continued absence of the petitioner. He, 
as stated by him. had reason to believe 
that the petitioner was avoiding service 
of notice which had been issued on 11th 
February, 1969, before the respondent 
o over as the Chief Minister of the. 


14. In the affidavit filed by res- 
pondent 3 who, as Irrigation and Power 
Minister, passed the impugned order, it 
is admitted that the said respondent un- 
successfully contested election to the 
Legislative Assembly against Shri Lachh- 
man Singh Gill but he denied that he 
was in any way opposed to the petitioner 
or that he arbitrarily secured his (peti- 
tioner’s) removal from membership of 
the Board because of any feeling of ani- 
mosity or bias. 


15. Mr. J. N. Kaushal, learned 
counsel for the petitioner, has raised. the 
following contentions before us:— 


(1) That Section 10 (1) (e) (iv) of 
the Act under which the power given 
to the State Government purports to 
have been exercised is ultra vires the 
Constitution being violative of Art. 14 
thereof inasmuch as the language em- 
ployed in it is so wide as to give naked, 
arbitrary unguided and unchannelised 
power to the Government and that it 
being capable of abuse can be pressed 
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into service for purposes beyond what 
are contemplated by the Act. 

(2) That the principles of natural 
justice have been violated in the present 
case since the petitioner was not afford- 
ed an opportunity to cross-examine those 
witnesses who hai deposed behind his 
back before thé police and whose state- 
ments were used against him. It is 
urged that the circumstances of the pre- 
sent case were such that mere obtaining 
of an explanation, though a technical 
compliance with the terms of the statute, 
was not in consomance with the notions 
of justice and fair play which form the 
basis of the rule of law and a part of 
our Constitution. In other words, a pro- 
per enquiry should have been held 
against the petitioner as claimed by him 
in his representations to the State. Goy- 
ernment. The submission is that rules 
of natural justice were offended against 
because of the Impugned order having 
been passed by respondents 2 and 3 who 
were biased and inimically disposed 
against the petitoner. The argument 
further is that the petitioner was entiti- 
ed to be supplied the copies of the docu- 
ments asked for by him and particularly 
of the reports of the Director Vigilance 
and Deputy Superintendent of Police 
which formed the basis of the impugned 
order. The charges, according to the 
learned counsel, were highly vague giv- 
ing no exact particulars in many cases 
with the result that prover explanation 
to them could not be given and the peti- 
tioner was consequently denied reason- 
able opportunity for even an explana- 
tion. 

(3) That the State Government acted 
as a quasi-judicitel authority in the 
matter of taking a decision in regard to 
termination of services of the petitioner 
and in this capacity respondent 3 was 
bound to pass a sp2aking order giving a 
process of reasoning so as to indicate 
how he arrived at the final conclusion. 

(4) That the circumstances of the 
case and a perusal of the impugned: order 
show that respondent 3 did not apply his 
mind nor made a judicial approach and 
rather seemed to be already determined 
e remove the petitioner from member- 
shiv. 

(5) That the charges levelled against 
the petitioner are unconnected with the 
discharge of his duties as a member of 
the Board and the Act requires that there 
must be some nexus between the con- 
duct rendering a person unfit and the 
nature of duties to be performed by him. 
In other words, removal of a person 
from membership in the absence of any 
such link will be for reasons not con- 
templated by the Art even if Section 10 
(1) fe) (iv) is held ~o be intra vires. 

16. The contention regarding the 
vltra vires of Section 10 (1) (e) (iv) is 
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without substance and must be repelled. 
The Act, in our democratic set up gov- 
erned by the rule of law, provides for 
the rationalisation of production and dis- 
tribution of electricity in order to bring 
about electrical development in the wel- 
fare State. The object is that the bene- 
fits of electricity are extended to urban, 
rural and suburban areas, though a 
system of administration controlled by 
the Board constituted under Section 5 of 
the Act. The Board has been made into 
a body corporate and is to have amongst 
its members persons who have’ experi- 
ence of commercial enterprises and ad- 
ministration and also possess technical 
qualifications. Section 8 provides that 
the Chairman and members of the Board 
are to hold office for such period and 
on such terms and conditions as may 
be prescribed by the Rules. According 
to the Rules, the term of office of a 
member shall be for such period not 
exceeding five years as may be fixed by 
the Government which is also to decide 
about the remuneration. Section 9 en- 
joins that a member so long as he holds 
office shall not have any interest, direct 
or indirect, in any firm or company 
carrying on the business of generation, 
transmission, distribution or use of elec- 
tricity, or concerned with the manu- 
facture, sale or hire of machinery ap- 
paratus, plan or equipment which could 
be connected with such generation, trans- 
mission, distribution or use. If prior to 
his appointment, a member had any such 
interest, he must inform the Govern- 
ment about it before taking charge of his 
office and divest himself of the same.’ 
remain quite aloof 
from political life of the country and if 
he even seeks to become a member of 
the Parliament, or the State Legislature 
or any local body, he renders himself 
liable to removal from office- 


Section 10 lays down the conditions 
and circumstances under which he can 
be removed -or suspended from office and 
the prohibition from entering public life 
is to be found in Cl. (d), sub-section (1) 
thereof. It may be useful to reproduce 
the relevant part of Section 10 for faci- 
lity of reference:— 


“10. Removal or suspension of mem- 
(1) The State Government may sus- 
pend from office for such period as it 
thinks fit or remove from office any 
member of the Board who—- . 

(a) is found to be a lunatic or be- 
comes of unsound mind: or 

(b) is adjudge insolvent; or 

(c) fails to comply with the provi- 
sions of Section 9; or 

(da) becomes or seeks to become a 


‘member of Parliament or any State 


Legislature or any local authority; or 
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(e) in the opinion of the State Gov- 
ernment— 

(i) has refused to act; or 

(ii) has become incapable of acting; 
or 

(iii) has so abused his position as a 
member as to render his continuance on 
the Board detrimental to the interests 
of the general public: or 

(iv) is otherwise unfit to continue as 
a member; or 

(f) is convicted of an offence involv- 
ing moral turpitude. 

(2) The State Government may sus- 
pend any member vending an inquiry 
against him. 

(3) No order of removal shall be 
made under this section unless the mem- 
ber concerned has been given an op- 
portunity to submit his explanation to 
the State Government; and when such 
order is passed. the seat of the member 
removed shall become vacant and an- 
other member may be appointed under 
Section 5 to fill up the vacancy. 

(4) + + = g 
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Tt is CL (iv) of sub-section (1) (e) of the 
above section that is sought to be dec- 
Jared ultra vires Art. 14 of the Constitu- 
tion. The attack is directed - on the 
ground that the power given to the State 
Government in the matter of removal of 
a member is arbitrary, uncontrolled and 
unchannelised, admitting of discrimina- 
tory classification and violative of the 
rules of natural justice. 

Reference in this connection has been 
made by Mr. Kaushal to a Full Bench 
judgment of this Court in Shiromani 

urdwaras Parbandhak Comunittee, 
Amritsar v. Lachhman Singh Gill, Chief 
Minister, Punjab, ILR (1968) 2 Punj and 
Har 1 = (ATR 1970 Puni 40) ('B) where 
Section 79 of the Sikh Gurdwaras Act, 
1925. was held to be violative of Arti- 
cle 14 of the Constitution and therefore, 
invalid and void on the line of the argu- 
ment now advanced before us. Two of 
the members of the Judicial Commission 
constituted under the Act had been re- 
moved under Cl. (iv) of Section 79 by 
the State Government on the ground 
that they had served as members for 
more than two years. The argument on 
the side of the petitioners that this pro- 
vision of law gave arbitrary, capricious, 
unguided and uncontrolled power without 
-any indication on what basis the discre- 
tion vesting in the State Government 
was to be exercised, and being capable 
of admitting discrimination and abuse of 
authority must be held to be ultra vires 
Art. 14 of the Constitution was accepted. 


The learned Judges constituting the 
Full Bench considered the scheme of the 
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Act and came to the conclusion that 
there was really nothing in the preamble 
and the main body thereof which could 
show how the policy of the Act could 
be effectuated by the whimsical and 
capricious exercise of power under 
Cl. (iv) of the said section since any one 


of the members of the Judicial Commis- 


sion could be picked up by the Govern- 
ment for removal after two years with- 
out there being anything more. The 
object or policy of giving this unbridled 
power to the State Government under 
the Sikh Gurdwaras Act and was not 
found discernible in the said Act and the 
view taken, therefore, was that instead 
of there being security of service com- 
mencing after a member had served on 
the Judicial Commission for two years, 
Section 79 (iv) created insecurity by 
making his further continuance in office 
dependant on the whim and caprice of 
the executive. It was in such a situa- 
tion that the learned Judges looked up 
for some guidance in the Act but the 
same was not to be found. In Cl (i) 
of Section 79 of the said Act, there is 
Piven power to the -State Government 
to remove a member of the Judicial 
Commission “if he refuses to act or be- 
comes in the opinion of the State Gov- 
ernment incapable of acting or unfit to 
act as a member’. 


With regard to the power exercisable 
under this Clause (1) of Section 79, it 
was observed by the learned Judges that 
the exercise of such a power is in the 
wake of the object and policy of the Act 
as is to be seen in the preamble and the 
main body thereof. No fault could be 
found with Clause (i) which gave wide 
discretion to the Government to remove 
a member on the ground of his being un- 
fit to continue in office, though power 
to remove on the expiry of two years 
was held to be unchannelised and abri- 
trary, with no guidance coming from the 
Act for the exercise of such power. No 
doubt the validity of Cl. (i) of Section 79 
of the Sikh Gurdwaras Act. which is 
substantially in the same terms as Cl. (iv) 
of Section 10 (1) (e) of the Act, was not 
the subject of direct challenge, but the 
learned Judges did observe that such a 
provision was intra vires, and that ex- 
ception could be taken to CL (iv) of Sec- 
tion 79 of the said Act only to which a 
reference has already been made above. 


In the case before us, policy of the; 
Act in inserting Cl. (iv) of Section 10 (1) 
(e) and the guiding principles for the 
exercise of discretion are easily discerni- 
ble and one can find a clear clue as to 
the circumstances in which the discretion 
should be exercised by the State Gov- 
ernment in regard to the removal of a 
member of the Board on the ground of 
his being unfit for the office. The Board 
which is a body corporate is, as already 
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stated, brought into being to rationalise 
and distribute the benefits of electricity 
amongst the public and the legislature 
has gone to the extent of laying down 
that no member of the Board is to go 
near the portals of political arena by 
even 
Parliament, State Legislature or a local 
body. He is also not to have any in- 
terest in a commercial] undertaking con- 
nected even remozely with the genera- 
tion, transmission, distribution or use of 
electric power. All these prohibitions 
are laid down to ensure the discharge of 
duties honestly and with integrity by 
members of the Board. It was impos- 
sible for the legislature to enumerate the 
various types of conduct, special circum~ 
stances or reasons, which could make a 
person unfit to continue as a member of 
the Board and in the nature of things, 
keeping in view the duties to be per- 
formed, it was necessary to have left the 
discretion with some high authority to 
decide whether a particular member was 
fit to continue in office or not. The pre- 
sumption of law is in favour of con- 
stitutionality of the provision and Mr. 
Kaushal has not been able to show, 
beyond vehemently stressing that the 
discretion was capable of abuse, how any 
unreasonable classification was created. 
The test of unfitness is to be found in 
each case on an objective data having 
some nexus with the object sought to be 
achieved by the Act. Moreover, the 
power is vested in no less an authority 
than the State Government and it can- 
not be assumed that discretion will in 


every. case be exercised arbitrarily or 
eapriciously. 
17. It is indeed for the State 


Government to find out, in good faith, 
the degree of harm likely to be caused by 
a -particular conduct of a member and 
then determine wh2ther his continuance 
in office would be desirable or not. The 
mere fact that there is a discretionary 
power given to the State Government to 
decide whether a member of the Board 
is fit to continue to hold office or not 
is not by itself sufficient to strike down 
the provision contained in the Act. The 
legislative provision may not by itself be 
discriminatory but when an order of 
‘removal of a member of the Board is 
passed mala fide or discriminates one 
with reference to others similarly situat- 
ed, the aggrieved party is not without 
a remedy and the order can be struck 
down as having created a classification 
without any reasonable basis or hypo- 
thesis. ‘This view is supported by the 
observations of their Lordships of the 
Supreme Court in M/s. Pannalal Binjraj 
v. Union of India, AIR 1957 SC 397. The 
charge of violation of equal protection 
will in such a case be against the State 
Government, which having a discretion 
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vested in it exercised the same arbitrari- 
ly. In such circumstances, it is not the 
provision of law which can be said to be! 
bad but the exercise of power there- 
under. 


In M/s. Pannalal Binjraj’s case, AIR 
1957 SC 397 the validity of S. 5° (7-A) 
of the Income-tax Act, 1922. as amended 
by the Indian Income-tax Amendment 
Act, 1940, Section 3 whereof inserted 
the new Section 5 (7-A), was challenged. 
This newly added section enabled the 
Commissioner of Income-tax and the 
Central Board of Revenue, to transfer any 
case from one Income-tax Officer to an- 
other. Such a transfer could be made at 
any stage of the proceedings. Several 
assessees filed their respective petitions 
in the Supreme Court impugning the 
validity of transfer orders passed by the 
Central Board of Revenue on the ground 
that Section 5 (7-A) was ultra vires‘the 
Constitution. The argument raised was 
that the said power of transfer to the 
Commissioner of Income-tax or the 
Central Board of Revenue was not hedg- 
ed with any conditions and was com- 
pletely arbitrary, unguided and uncon- 
trolled enabling the said Commissioner 
or the Central Board to discriminate the 
case of one assessee from those of others 
in a like situation and transfer the case 
from one State to another. The assessees 
claimed that under Section 64 of the In- 
come-tax Act, they had a right to be 
assessed by the Income-tax Officer of the 
place where they res‘led or carried on 
their business, profession or vocation. 


Their Lordships, while holding that 
Section 64 does give a right to the as- 
sessee to be assessed by the Income-tax 
Officer of a particular area or locality 
where he resides or carries on a busi- 
mess, have observed that this right is 
subject to the exigencies of tax collec- 
tion and Section 5 (7-A) which had been 
inserted for administrative convenience 
controls that right. The argument that 
it gave wide unbridled discretion to the 
Commissioner of Income-tax and Cen- 
tral Board of Revenue was repelled, it 
being held that the appropriate autho- 
rity has to determine what are the pro- 
per cases in which such power is ex- 
ercisable having regard to the object of 
the Act and the ends to be achieved. 
There may. in the opinion of their Lord- 
ships, arise cases which create complica- 
tions and where in view of the wide- 
spread activities and large ramifications 
of interrelated transactions it might be 
necessery on account of administrative 
exigencies or for proper assessment of 
income-tax that a particular case be 
transferred from one officer to another. 
The discretionary power vesting in the 
Commissioner of Income-tax and the 
Central Board of Revenue was, therefore, 
held not to be arbitrary, unfettered or 
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unguided, which could enable an autho- 
rity to pick and choose one assessee out 
of those similarly circumstanced. In 
other words, the mere vesting of discre- 
tion in a proper authority does not by 
itself render the provision discrimina- 
tory. 

18. There is yet another approach 
to the matter. The Act does not permit 
the exercise of discretion in an arbitrary 
manner inasmuch as it is obligatory on 
the State Government to give an oppor- 
tunity to the delinquent member to ex- 
plain the charges against him before any 
action by way of suspension or removal 
from office can be taken against him. The 
statutory provision requiring explanation 
to be obtained is by itself a great check 
on the exercise of discretion and an 
order passed after consideration of the 
explanation is intended by law to be 
based on an objective data. It must, 
therefore, be held that Section 10 (1) (e) 
(iv) of the Act is intra vires of the Con- 
stitution and valid. It has to be seen 
on the facts and circumstances of each 
case whether an individual order is dis- 
criminatory or mala fide passed by an 
. jabuse of power vested in the competent 
authority. 

19. The next contention that the 
petitioner had a right to claim that a 
full-fledged regular enquiry should have 
been held against him by appointing an 
enquiry: officer is equally devoid of force. 
It cannot be urged with any reasonable- 
ness that no matter that the statute re- 
quires only an explanation to be ob- 
tained, the person proceeded against has 
still a right to demand that instead of 
obtaining explanation from him an ela- 
borate enquiry be ‘instituted. Such an 
argument based on rules of natural ĵus- 
tice is wholly misconceived. No doubt, 
as observed by their Lordships of the 
Supreme Court, “the doctrine of natural 
justice cannot be imprisoned within the 
strait-jacket of a rigid formula’, and, 
that its horizon is vast expanding in a 
welfare State, still the policy of the 
particular statute has always to be kept 
in view in order to find out how far 
some further rules of natural justice can 
be invoked when the legislature itself 
has embodied some of them in that 
statute. As observed by their Lordships 
of the Supreme Court in Union of India 
v. Col. J. N. Sinha, Civil Appeal No. 381 
of 1970. D/-12-8-1970 = (reported in AIR 
1971 SC 40) if a statutory provision either 
specifically or by necessary implication 
excludes the application of any or all the 
principles of natural justice, then the 
court cannot ignore the mandate of the 
legislature or the statutory authority and 
read into the concerned provisions prin- 
ciples of natural justice. The mandatory 
provision under Section 10 of the Act 
requiring an explanation to be obtained 
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is an incorporation of an elementary rule 
of natural justice and prescribes one of 
the recognised modes of enquiry. The 
legislature has in its wisdom considered 
that essentials of justice and fair play 
would be satisfied. if the scope of an 
pear ha is restricted to an explanation 
only. 


In Ridge v. Baldwin, (1963) 2 AJI 
ER 66, to which reference has been made 
by their Lordships in Dr. Bool Chand v. 
The Chancellor. Kurukshetra University, 
1968 Ser LR 119 = (AIR 1968 SC 292) 
the cases of dismissal of a servant by 
his master have been classified into 
three categories, one of which is where 
there must be something against a man 
before he is dismissed, as is the case 
before us. Where a person holds office 
at the pleasure of the master or there 
is contractual service, no enquiry is 
meeded before the services of the em- 
ployee are terminated except that in case 
of a breach of contract, the aggrieved 
person may, in a proper case, be entitled 
to damages. In case of the third cate- 
gory. when dismissal can be effected 
only on the existence of some objective 
data against the servant, the rule of 
audi alteram partem is applicable to such 
a case as one of the principles of justice 
and fair play. The only import of this 
principle is that “an officer cannot law- 
fully be dismissed without first telling 
him what is alleged against him and 
hearing his defence or explanation.” An 
inquiry does not, therefore, necessarily 
postulate the appointment of an inquiry 
officer or a commission of inquiry with 
the delinquent official arrayed as an ac- 
cused and the prosecution as an accuser? 
where witnesses must be examined and 
permitted to be cross-examined and 
giving an opportunity to the official to 
lead evidence in defence. The expres- 
sion ‘inquiry’, according to its ordinary 
dictionary meaning, includes even seek- 
ing information by asking questions.. It 
is, in other words, a search for truth 
and the same can be done sometime by 
getting an explanation. When the legis- 
lature lays down a particular mode by 
which truth is to be sifted, it cannot be 
claimed as of right supposedly founded 
on the rules of natural justice that in 
spite of the requirement of law being 
only an explanation. a regular inquiry 
of the type contemplated by Art. 311 of 
the Constitution must be instituted in 
every case. The use of the word “ex- 
planation” in Section 10 implies that no 
member shall be removed until he has 
been informed of the cause for removal 
and allowed an opportunity of explana- 
tion which may consist of his oral or 
written statement without the process 
and formality that is required in a case 
where an inquiry almost equated with 
a trial is held. It is a different matter 
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if the competent authority by making a 
judicial approach honestly feels that in 
order to find out truth and do justice to 
the delinquent explanation alone is not 
sufficient and that witnesses should be 
examined, cross-examined in the pre- 
sence of the official concerned and he be 
ara an opportunity to lead defence evi- 
ence. 


Mr. Kaushal relies in this connec- 
tion on some observations of their Lord- 
ships of the Supreme Court in Dr. Bool 
Chand’s case, 1968 Ser LR 119 = (AIR 
1968 SC 292) (Supra). Dr. Bool Chand 
was appointed Vice-Chancellor of Kuru- 
kshetra University under the Kurukshetra 
University Act (Act 12 of 1956) for a 
term of five years. The University, the 
statutes or the ordinances did not lay 
down any conditions in which appoint- 
ment of the Vice-Chancellor could be 
determined nor did it contain any limi- 
tation on the exercise of the power of 
the Chancellor in the matter of termi- 
nating the employment of the Vice- 
Chancellor. Jt transpired that before his 
appointment as Vice-Chancellor, Dr. Bool 
Chand was a member of the Indian Ad- 
ministrative Service wherefrom he was 
compulsorily retired. When this infor- 
mation came to the notice of the 
Chancellor, a notice was issued to Dr. 
Bool Chand to show cause why his ser- 
vices as Vice-Chancellor be not terminat- 
ed. He submitted his representation and 
the Chancellor ultimately terminated his 
services before the expiry of five years. 
A question arose whether a person ap- 
pointed as Vice-Chancellor in such cir- 
cumstances was entitled to continue in 
office for the full term of his appoint- 
ment. when there was no provision in 
the statute for determining the employ- 
ment nor was any procedure contained 
therein in this regard. It was urged on 
behalf of Dr. Bool Chand that the 
Chancellor was bound to hold an inquiry 
before terminating his tenure in accord- 
ance with the rules of natural justice. 
In this context emphasis has been laid 
by the learned counsel on the following 
observations of their Lordships:— 


“But once the appointment is made 
in pursuance of a Statute, though the 
appointing authority is not precluded 
from determining the employment, the 
decision of the appointing authority to 
terminate the appointment may be based 
only upon the result of an enquiry held 
in a manner consistent with the basic 
concept of justice and fair play.” 


Again another observation of their 
Lordships is equally relevant:— 

“The power to appoint a Vice- 
Chancellor has its source in the Univer- 
sity Act: ....sesess.....- The power may not 
be exercised arbitrarily: it can be only 
exercised for good cause, ie., in the in- 
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terests of the University and only when 
it is found after due enquiry held in a 
manner consistent with the rules of 
natural justice, that the holder of the 
office is unfit to continue as Vice- 
Chancellor.” 


26. Dr. Bool Chand had raised an 
issue that the then Chancellor knew 
about the fact of compulsory retirement 
before his appointment as Vice-Chancellor 
and on this question an enquiry was 
needed. An observation has-again been 
made by their Lordships in the follow- 
ing terms:— 

“The Chancellor, Sardar Ujjal Singh. 
was, in our judgment, under no obliga- 
tion, unless moved by the appellant. to 
hold such enquiry.” 


21. It is on the basis of all these 
observations that an argument is raised 
before us that in the instant case the 
petitioner could ask for an inquiry and 
the same was, therefore, necessary- 
Facts in Dr. Bool Chand’s case, 1968 Ser 
LR 119 = (AIR 1968 SC 292) were en- 
tirely different. The University Act 
under which Dr. Bool Chand was ap- 
pointed as Vice-Chancellor did not con- 
tain any provision relating to the termi- 
nation of the services of a Vice-Chancellor 
nor was there to be found in it a provi- 
sion as we have in the present Act of 
obtaining an explanation. The Act with 
which we are concerned provides for sus- 
pension and removal of a member of the 
Board with a rider that no such action 
will be taken against him unless he is 
afforded an opportunity, to offer an ex- 
planation. The expression ‘inquiry’ as 
appears in the observations of their 
Lordships is not intended to convey an 
idea of a regular trial where witnesses 
could be examined or cross-examined 
and defence evidence produced. AD that 
is said by their Lordships is that some 
sort of inquiry consistent with rules of 
natural justice would have been held in 
regard to the issue of fact raised by Dr. 
Bool Chand if he had asked the Chancel- 
lor for such an inquiry. It is too much 
to read in these observations that what- 
ever be the intention of a particular 
statute, an inauiry must in every case 
be held. 


22. An enguiry of the type as 
desired by the petitioner could not thus 
be claimed by him by invoking the aid 
of the rules of natural justice. At the 
same time consideration of his explana- 
tion in order to arrive at the decision 
whether the petitioner should be retain- 
ed as a member of the Board or not had 
to be by an authority which had no 
bias. The petitioner was also entitled on 
the basis of the rules of natural justice 
that he should have been apprised of the 
contents of any report or document that 
was to be taken into consideration 
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against him, and it was equally his right 
to be shown the records if he could 
reasonably rely on them in the matter 
of giving his defence by way of explana- 
tion. The Director Vigilance and Deputy 
Superintendent of Police, both of whom 
conducted enquiries against the peti- 
tioner, had submitted their reports to the 
Government. 


23. It is not possible to find direct 
evidence of personal bias which has to 
be inferred like any other fact from the 
circumstances of the case. The causes 
which may lead to personal bias cannot 
be enumerated exhaustively and hostility 
o£ the authority called upon to exercise 
quasi-judicial functions may result from 
variety of incidents. In the instant case, 
except for strong suspicions which can- 
not take the place of proof, evidence of 
malice or hostility on the part of res- 
pondents 2 and 3 is missing. TjJ-will and 
bad faith against respondent 2 are sought 
to be proved from the following circum- 
stances:— 


(1) The petitioner was a close as- 
sociate of late Shri Lachhman Singh Gill 
and was considered to be responsible for 
toppling the ministry of which respon- 
dent 2 was the Chief Minister. 

(2) A memorandum was submitted to 
the President by respondents 2, 3 and 
others making a number of allegations 
against the petitioner and Shri Gill. 
Specific reference is made in the writ 
petition to the fact that the petitioner 
was described as a close associate of late 
Shri GIU 

(3) Respondent 2 interfered with the 
powers of the Chairman of the Board 
and directed him not to grant medical 
leave to the petitioner and in fact such 
leave as prayed for was got cancelled 
through the Chairman who telegraphical- 
ly informed the petitioner about the 
request for extension of leave having 
been turned down. 

(4) Respondent 3 was a political 
opponent of late Shri Gill having lost to 
the latter in the mid-term elections to the 
State Legislative Assembly, and that 
since the petitioner was very intimately 
associated with Shri Gill, respondent 3 
became inimically disposed to him. 

24. Respondent 2 in his affidavit 
denied that the petitioner was being 
treated as Shri Lachhman Singh Gill’s 
man. -It is admitted by him that he 
along with his political associates did 
submit a memorandum to the President 
for appointing a commission of enquiry 
into certain allegations against late Shri 
Gill and that some of the charges were 
inquired into by Shri WNaronha, an 
Advisor to Governor, Punjab. This res- 
pondent asserted that as Chief Minister 
while dealing with his employees, he was 
never swerved by any political considera- 
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tions and allegations of the petitioner are 
ill-founded, more so when it is to be 
noticed that show-cause notice was issu- 
ed to the petitioner on llth February, 
1969, during President’s rule. 


25. As regards cancellation of 
medical leave, the averment of respon- 
dent 2 is that the work of the Board 
was suffering due to continued absence 
of the petitioner and he thought it in 
public interest that the Chairman of the 
Board should not sanction any more 
leave to the petitioner and that papers 
might be sent to him for proper orders. 
The suggestions of bias and enmity as 
levelled against this respondent are 
stoutly denied. 


26. The only allegation against 
respondent 3 is that there was an elec- 
tion contest during mid-term elections to 
the State Legislative Assembly between 
late Shri Lachhman Singh Gill and the 
said respondent in which the latter lost. 
The plea is that because of political 
rivalry and enmity between Shri Gill and 
this respondent. the latter became hostile 
to the petitioner as well, as the peti- 
tioner was considered to be a close as- 
sociate of Shri Gill. 


27. There is no manner of doubt 
that a memorandum was submitted by 
the Akali Party. including respondent 2, 
and in that reference was made to the 
petitioner. The reference could not 
be just innocent and must obviously be 
intended to convey some connection of 
the petitioner with late Shri Gill and 
Jatter’s course of conduct which was 
under criticism. It is difficult, in such 
circumstances, to believe that in the 
thickness of dust and storm of political 
rivalries, relations between the petitioner 
and respondents 2 and 3 could be normal 
and happy- At the same time, the en- 
quiry against the petitioner had started 
during President’s rule in which neither 
of these respondents had any hand. When 
the matter came up before them, they 
could not be expected. with the back- 
ground of fratricidal strife to have a soft 
corner for the petitioner. The conduct of 
the petitioner in asking for medical leave 
when show-cause notice was not being 
served on him because of his where- 
abouts not being known, legitimately gave 
an impression to respondent 2 that he 
was trying to avoid service. It was with 
this impression that respondent 2 asked 
the Chairman not to sanction any more 
leave without the petitioner appearing 
before a medical board. No doubt there 
was no love lost between the petitioner 
and respondent 2. it is not correct to 
assume that all this was done by the 
said respondent on account of political 
differences. This respondent has sworn 
an affidavit denying any ill-will against 
the petitioner and there is no reason to 
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disbelieve the same whatever might have 
been the apprehensions of the petitioner. 


28. Averments against respondent 
3, even if they be treated as true, do 
not constitute sufficient evidence for 
coming to a conclusion that he had any 
ill-will against the petitioner. In a 
democratic form of Government, lawful 
authority has to be exercised by the 
Ministers and the mere fact that before 
a Minister came to hold office there were 
jJelection contests in which a particular 
person was arrayed against him will not 
by itself be enough to conclude that 
every action of tke r against such 
a person is tainted with bad faith. Each 
ease will have to be considered on its 
own facts and we are satisfied that the 
present is not the one where the autho- 
rity can be said to have been abused on 
that score. 


29. The executive file shows that 
enquiry against tae petitioner had been 
started by the Director Vigilance under 
orders of the Chief Secretary. some- 
where in September, 1968, during Presi- 
dent’s rule, Respondents 2 and 3 might 
not have any hard in it except for the 
submission of the memorandum to the 
President and their pursuing the same 
with a demand for an enquiry. The 
Director submitted his interim report on 
2ist January. 1969, much before the mid- 
term elections commenced. One of the 
charges was to the effect that the peti- 
tioner being a member of the Board 
took part in politics and canvassed sup- 
port for late Shri Lachhman Singh Gill 
and others. There were allegations of 
corruption and misuse of authority as 
well, it being alleged amongst other 
things that the petitioner had been 
getting electric connections and extra 
loads for various parties out of turn. 
The petitioner was said to have got at- 
tached to his official residence at Patiala 
a piece of land belonging to Horticulture 
Department about which the Deputy 
Commissioner made an enquiry and sub- 
mitted a report ta the Government. The 
Vigilance Department also found that a 
number of employees of the Board were 
suspended by the petitioner and later 
reinstated within a short period without 
much justification. The Director based 
his report on the recommendations of the 
Deputy Superintendent of Police who had 
investigated the charges. Investigation 
could not be completed on many charges 
against the petitioner as the Special En- 
quiry Agency felt that it was not receiv- 
ing co-operation from the Board 
which had many cf the relevant records 
in its possession. 


We thus find that the enquiry as 
conducted by the Vigilance Department 
against the petitioner related to a number 
of charges one of them only being taking 
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part in politics. The petitioner asked: for 
several documents whose relevancy it is 
not possible to assess as the petitioner 
neither in his explanation nor elsewhere 
pointed out the connection between the 
charges against him and the documents 
he wanted to inspect for the purposes of 
preparing his defence. Refusal to sup- 
ply copies of all the documents. there- 
fore, cannot be said to have in any way 
violated the rules of natural justice. He 
was, of course, entitled to the copies of 
the reports of the Deputy Superintendent 
of Police and the Director Vigilance who 
had expressed an opinion on the basis 
of data produced before them that the 
petitioner was prima facie found guilty 
of having attempted to pursuade some 
Akali M. I. As. and others to join Janta 
Party headed by late Shri Lachhman 
Singh GUL It cannot be said that the 
reports were not before the Minister or 
that he did not take them into. considera- 
tion. No doubt copies of the statements 
made by these witnesses were made 
available to the _ petitioner for his 
explanation but the opinions of these 
officers as formed on those statements, 
other material, if any, when the same 
had been conveyed to the Government 
were equally important and they could 
not be used in any manner whatsoever 
against the petitioner without the latter 
having been apprised of them. The order 
of the Minister respondent 3, of course, 
does not disclose that he was influenced 
by these reports but it is just a grievance 
of the petitioner that the order being not 
a speaking one these reports and other 
ex parte material collected against him 
must have been taken into account. No 
copy of the order of respondent 3 was 
appended either with the writ petition 
or the returns filed by the respondents 
but the Advocate-General in the course 
of arguments took us through the same 
and we placed a copy thereof on the 
record. Original order of the Minister 
dated 24th April, 1969, is in Punjabi and 
translation thereof reads as under:— 


“T have carefully considered the 
whole file. show-cause notice and the ex- 
planation furnished by Shri Bakhtawar 
Singh. I have also seen the opinions of 
our Legal Remembrancer and the Ad- 
vocate-General I agree with the Secre- 
tary, Irrigation and Power, that this fact 
is established that Shri Bakhtawar Singh, 
while working as Member of the State 
Electricity Board, was taking part in 
politics, as a result whereof the work of 
the Board was adversely affected. Be- 
sides, he did not discharge his duties 
impartially. For these reasons, I agree 
with the proposal of the Secretary, 
Irrigation and Power, that it is not 
desirable that Shri Bakhtawar Singh 
should continue as Member of the State 
Electricity Board. I, therefore, order 
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that Shri Bakhtawar Singh should be re- 
moved from membership of the Board 


under Section 10(1) (e) Gv) of the Act, 
Before the orders are actually issued, 


the file should be sent to the Chief 
Minister as well 
Sd/- 
Sohan Singh Bassi 
24-4-1969” 


A reading of this order leaves no doubt 
in our mind that the Minister was of 
the view that the petitioner did not act 
with impartiality and the work of the 
Board had been adversely affected. One 
of the charges before the Special En- 
quiry Agency was of partiality shown by 
the petitioner in his official duties and 
probably this has been incorporated by 
the Minister from the two reports of the 
said Agency, copies whereof were sought 
by the petitioner and denied to him. In 
the face of such an order in which re- 
ference is made to charges other than 
the one on which termination of services 
is supposed to have been made, it is not 
possible to hold that the reports of the 
Special Enquiry Agency and other 
charges against the petitioner were not 
taken into consideration while passing 
the impugned order. This conclusion also 
finds support from the impugned order 
itself. Respondent 3 has based his order 
not only on the charge with regard to 
which show-cause notice was given but 
also on matters which the petitioner had 
no opportunity to explain and which are 
referred to in the file particularly the 
reports of the Special Enquiry Agency. 
li is difficult to say which of the allega- 
tions constituted the dominant reason 
that induced this respondent to pass the 
order of termination of the services of 
the petitioner. 

Respondent 3 states in his order 
that the petitioner did not discharge his 
duties impartially and that the work of 
the Board was adversely affected be- 
cause of the petitioner taking part in 
politics. Partial or inefficient discharge 
of duties is by itself a substantial mis- 
demeanour which could justify removal 
of the petitioner but after an opportunity 
had been afforded to him to explain what 
he had to say regardless of the fact whe- 
ther his explanation would have been 
accepted or not. There seem to have 
been lurking in the mind of this respon- 
dent several other allegations which 
formed the subject-matter of enquiry by 
the Special Enquiry Agency including 
those of partiality in the discharge of 
his duties and the work of the Board 
having been adversely affected. The 
order as passed by him cannot be split 
up and the petitioner has been punished 
for all the three charges, two out of 
which he had no opportunity to explain. 

30. Mr. Sibal relies on a judg- 
ment of the Supreme Court in State of 
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Orissa v. Bidyabhushan Mohapatra, AIR 
1963 SC 779, and -contends that when 
punishment could be recorded on one 
ground, namely that he was participat- 
ing in politics, the other charges appear- 
ing in the order of the Minister need not 
be taken into consideration. It has been 
observed by their Lordships in this case 
that if the High Court is satisfied that if 
some but not all of the findings of the 
Tribunal were not assailable the order of 
the Governor on whose powers by the 
rules no restrictions in determining the 
apprepriate punishment are placed, was 
final, and the High Court had no jurisdic- 
tion to direct the Governor to review the 
penalty Bidyabhushan’s case, AIR 1963 
SC 779 has no bearing on the one before 
us. Charges of habitually receiving 
illegal gratification and being possessed 
of property totally disproportionate to 
his income. as levelled against Bidyabhu- 
shan, were enquired into by the Admin- 
istrative Tribunal constituted under the 
Disciplinary Proceedings (Administrative 
Tribunal) Rules, 1951. framed in exercise 
of the powers conferred by Art. 309 of 
the Constitution of India. 


The enquiry was held in the presence 
of the official and four out of five heads 
under the charge of corruption and also 
the charge relating to possession of 
disproportionate property, were held to 
have been proved. He was called upon 
to show cause why he should not be 
dismissed from service as recommended 
by the Tribunal. After receiving an ex~ 
planation from him, the Governor direct- 
ed his dismissal. He then moved the 
High Court by a petition under Arts. 226 
and 227 of the Constitution for quashing 
the entire proceedings before the Tri- 
bunal and also the order of his dismissal. 
The High Court held that the findings 
of the Tribunal on two of the heads 
under charge number one which related 
to habitually receiving illegal gratifica- 
tion were vitiated because it had failed 
to observe the rules of natural justice. 
Findings on the other charges were, how- 
ever, not considered to have been vitiat~ 
ed. The High Court still quashed the 
order of punishment and directed the 
State Government to consider afresh 
whether on the basis of the charges held 
proved, it would like to maintain the 
punishment or whether lesser punish- 
ment would suffice. It was thus not a 
case where no opportunity had been af- 
forded to the official in respect of any 
of the charges but the High Court 
directed review of the penalty because 
it held that findings of the Tribunal on 
some charges were not unassailable. It 
was in these circumstances that their 
Lordships observed that where an order 
may be supported on any finding as to 
substantial misdemeanour for which the 
punishment could be lawfully imposed. 
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it is not for the Court to consider whe- 
ther that grouni alone would have 
weighed with the authority in dismiss- 
ing the public servant. The charges 
there were quite distinct and separate and 
each one of them had been enquired 
into by the competent Tribunal in ac- 
cordance with the rules. 


In the instant case, the punishment 
is based on three charges intermixed 
with one another and no enquiry has 
been held with regard ta two of them. 


3L Our attention has also been 
invited by Mr. Sibal to Railway Board, 
New Delhi v. Niranjan Singh, AIR 1969 
SC 966, where one of the questions was 
as to whether an order cf removal based 
on a number of grounds, one or more of 
which are foung to be unsustainable, 
could be struck down. Niranjan Singh 
who was serving in the Railway was 
served with a charge-sheet containing two 
charges and called upon to show cause as 
to why he should not be removed from 
service. An enquiry into these charges 
was conducted by an enquiry committee 
which reached the conclusion that one 
charge was not proved beyond reasonable 
doubt though he was guilty of the second 
charge. The General Manager of the 
Railway concerned was the disciplinary 
authority under the Indian Railway 
Establishment Code Vol. I. He did not 
agree with the firdings of the enquiry 
committee on charge number one and 
-held the same also to be proved. The 
High Court having been moved by a writ 
petition went into the evidence and 
agreed with the enquiry committee that 
one charge was nct proved. It was all 
a matter of inference to be drawn from 
established facts axd the Supreme Court 
took the view that the High Court ex- 
ceeded its power in interfering with the 
finding of the General “Manager with re- 
gard to that charge. The Hish Court 
also quashed the punishment on the 
ground that when an order of detention 
or removal from service is based on a 
number of grounds and one or more of 
those grounds disappear. it becomes diffi- 
cult to uphold that order when it is not 
clear to what extent it was based on the 
ground found to be bad. A regular en- 
quiry had been held in this case and the 
delinquent official could not make a 
grievance that he was not afforded an 
opportunity to show cause against any 
a on which the punishment was 

ase 


32. The facts of both these cases 
decided by the Supreme Court are dis- 
tinguishable and, in our opinion, they 
do not lay down anything contrary to 
the well-established rule of natural jus- 
tice that a person cannot be condemned 
without being heard. The impugned 
order has, therefore, to be quashed on 
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the short ground that it offended against 
the rules of natural justice inasmuch as 
the material not made available to the 
petitioner was used against him and he 
was not afforded an opportunity to ex- 
plain two of the allegations. We do not 
agree with the learned counsel for the 
petitioner that the charges were in any 
way vague and that amounted to denial 
A reasonable opportunity for an explana- 
on. 


33. A perusal of the statement of 
allegations as given above, makes it 
abundantly clear that all necessary parti- 
culars ‘were supplied to the petitioner 
Pinning down even the point of time 
when the petitioner was said to have con- 
tacted certain M. L. As. of the Akali 
Party to press them to join Janta Party 
or he took any other step in this regard. 
The argument that mere mentioning thaf 
a few days after the formation of the 


Janta Party’s ministry the petitioner went 
to a certain village and contacted Shri 
Hardit Singh is not sufficient and that a 
date should have been specified is devoid 
of force. Formation of Janta Party was 
on a specified date and it cannot be 
believed that the petitioner did not know 
of it. The expression “a few days” has 
also a very clear understandable import 
and no vagueness appears in this allega- 
tion. In the second allegation too, the 
same criticism was levelled by Mr. 
Kaushal and is equally without sub- 
stance. He could not find fault with 
other allegations which give even the 
dates on which the petitioner was alleg- 
ed to have committed supposed indiscreet 
and illadvised acts of dabbling in politics 
as a member of the Board. 


34. The third and fourth conten- 
tions of the learned counsel can be dis- 
posed of together. It is conceded by Mr. 
H. L. Sibal. Learned Advocate-General, 
that the State Government acted as a 
quasi-judicial authority while removing 
the petitioner from his office as member 
of the Board and that it had, therefore, 
to pass a speaking order. He has, how- 
ever, vehemently contended that the 
order in question is a sufficiently speak- 
ing one and a Minister could not be ’ 
expected to write almost a judgment as 
is required of a Presiding Officer in a 
law Court necessitating the formulation 
of points in controversy in the form of 
issues and giving detailed reasons for 
arriving at a decision one way or the 
other. The argument indeed is that it 
is only the process of reasoning that has 
to be indicated and the same is very 
clearly noticeable in the present case. He 
has, in this connection, relied upon a 
Full Bench judgment of this Court in 
State of Punjab v. Bhagat Ram Patanga, 
71 Pun LR 625=(AIR 1970 Punj 9) (FB). 
It is urged that the Minister respondent 3 
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agreed fo the proposal of the Secretary, 
Irrigation and Power as it appears from 
the executive file, and that the contents 
of that proposal according to the learned 
counsel. have to be taken along with the 
order of the Minister to determine whe- 
ther the order is a speaking one made 
after a proper judicial approach. We 
are asked to look into the office noting 
and report of the Secretary as similar 
course was followed by the Full Bench in 
Bhagat Ram Patanga’s case, 71 Pun LR 
625 = (AIR 1970 Punj 9) (FB) where 
the learned Judges taking an overall 
picture on the basis of the office noting 
and the contact that the Minister main- 
tained throughout with the progress of 
the case, came to the conclusion that the 
order impugned in that case did give 
reasons. The order there was of course, 
a brief one, but the learned Judges in 
upholding the validity of the order 
made reference to the executive file. 


In the alternative, Mr. Sibal contends 
that the present order even if taken in 
isolation gives enough reasons as is in- 
tended by law. Facts in Bhagat Ram 
Patanga’s case, 71 Pun LR 625 = (AIR 
1970 Punj 9 FB) were totally different 
and cannot render any assistance to the 
learned counsel. Some incident had taken 
place at a meeting of the Municipal Com- 
mittee, Phagwara, over which the Sub- 
Divisional Officer presided. There were 
two versions of the incident one as given 
by the Sub-Divisional Officer and the 
other by the petitioner to whom misbe- 
haviour was attributed. He was remov- 
ed from membership of the Municipal 
Committee under Section 16(1) (e) of the 
Punjab Municipal Act and: further dis- 
qualified for the alleged flagrant abuse 
of his position as member of the 
Municipal Committee. The only gues- 
tion to be determined was which of the 
versions could be believed namely, whe- 
ther the one coming from the Sub-Divi- 
sional Officer who presided over the 
- meeting or the other as it came from 
those members of the Municipal Com- 
mittee who were charged with flagrant 
abuse of their positions and consequently 
removed. The learned Judges found the 
outline of the manner in which the State 
Government reached its decision by ex- 
amining the executive file which showed 
that the Minister Incharge and the Chief 
Minister fully applied their minds to the 
case. The file had been put up to the 
Home Minister many a time before the 
final order was passed and all proceed- 
ings were being taken under the very 
‘directions of the Minister concerned. The 
Chief Minister appended a note on the 
file which was considered by the Home 
Minister and then the final action taken. 
The learned Judges constituting the Full 
Bench considered all the judgments of 
the Supreme Court as were placed be- 
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fore them in regard to the necessity for 
passing a speaking order by an ad- 
ministrative authority performing quasi- 
judicial functions and relying mainly on 
Bhagat Raja v. Union of India, AIR 1967 
SC 1606, observed that “the State Gov- 
ernment, while removing a Municipal 
Commissioner under Section 16 (1) of the 
Act. may be expected to five an outline 
of the process of reasoning by which 
Bhagat 
Raja’s case, AIR 1967 SC 1606 was under 
the Mines and Minerals (Regulations and 
Development) Act, 1957. which provided 
for a revision to the Central Govern- 
ment but the argument that in other 
cases where an authority is called upon 
to adjudicate the rights of the parties 
but no appeal or revision is provided 
under the statute, as was the case under 
the Mines and Minerals Act, and there 
is therefore no need to give reasons, 
was repelled it being held by the Full 
Bench that outline of the process of rea- 
soning is necessary no matter whether 
some right of appeal or revision exists 
under the law or not. The broad ap- 
proach of their Lordships of the Supreme 
Court in Bhagat Raja’s case, AIR 1967 
SC 1606 was held to apply in such cases 
as well. In our opinion. it has to be 
determined on the facts and circum- 
stances of each case -as to what is a 
necessary process of reasoning required 
in that case. The desirability of looking 
for such a process, if it is not a mere 
platitude. renders it necessary that the 
person affected by the order must know 
what weighed with the authority passing 
that order and how the development of 
thought that led to the impugned deci- 
sion took place in the mind of the said 
authority. If the allegations are repeat- 
ed or it is just said that the competent 
authority is satisfied that the allegations 
are proved but no chain of ratiocination 
by which the decision is reached by the 
authority itself is manifestly apparent in 
the order it cannot possibly be said that 
the process of reasoning is to be found 
therein. Mere mention of the conclu- 
sion is not tantamount to giving reasons 
for the conclusion. For instance, if A 
makes a statement against B but the 
latter denies the same and a penal ac- 
tion hinges on the credibility of A, it 
has to be stated why the statement of 
A is being relied upon. Otherwise, the 
order may smack of arbitrariness which 
the rule of law as enshrined in our 
Constitution does not permit. The satis- 
faction as to the credibility of a witness 
or in any other matter when that satis- 
faction is to affect the rights of a third 
party though subjective has to be based 
on objective data. The satisfaction has 
also to be of the quasi-judicial authority 
itself and of none else. In fact, after an 
explanation is received the competent 
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authority alone is called upon to apply 
its judicial mind and then accept or 
reject the same without letting any one 
else influence its judgment intentionally 
or unwittingly whether by way of com- 
ments or in any other manner. Maore- 
over, application of the judicial mind 
must be seen from the order itself and 
not that reasons are to be guessed or 
gathered from scrutiny of the executive 
files. An attempt on the part of a High 
Court to build up reasons from an ex- 
amination of the executive file was ad- 
versely commented upon by their Lord- 
ships of the Supreme Court In Pragdas 
Umar Vaiahya v. Union of India, Civil 
Appeal No. 657 of 1967, D/- 17-8-1967 
(SC). In that case, the High Court 
looked into the file of the Central Gov- 
ernment and having found that the ap- 
plications for leases filed by two of the 
respondents in the aforesaid appeal were 
earlier in point of time, upheld the order 
of cancellation of lease in favour of 
Pragdas as made by the Central Govern- 
ment. On an appeal by Pragdas by 
special leave, this procedure followed by 
the High Court was considered by their 
Lordships to be irregular it being ob- 
served that “it is not for the High Court 
to give reasons which the Government 
might have, but has not chosen to give, 
in support of its conclusion. Since no 
reasons were given in support of the 
order passed by the Central Government, 
the order was ex fecie defective. and the 
defect could not be remedied by looking 
into the file maintained by the Govern- 
ment and constructing the reasons in 
support of the order. The reasons in 
support of the order had to be recorded 
and disclosed to the parties concerned by 
the Central Government; the reasons 
could not be gathered from the ‘notings’ 
made in the files of the Central Govern- 
ment”, Recording of reasons and dis- 
closure thereof in the words of their 
Lordships, ‘is not a mere formality’. 
These observations apply with equal 
force in the present case. The petitioner 
was entitled to know on what grounds 
the conclusion was reached i bY the 
Minister that the former was indulging 
in politics. The argument of Mr. Sibal 
that the report of the Secretary, Irriga- 
tion and Power, and other office notings 
give an insight intc the reasons for the 
impugned order cannot, therefore, be ac- 
cepted in view of the observations in 
Pragdas’s case, Civil Appeal No. 657 of 
1967, D/-17-8-1967 (SC). 


35. Mr. Kaushal contends that 
the approach of the Ful Bench in 
Bhagat Ram Patanga’s case, 71 Pun LR 
625 = (AIR 1970 Punj 9) (FB) where 
executive file was scrutinized to find out 
reasons can no lonzer be supported in 
view of the observations of their Lord- 
ships of the Supreme Court in Pragdas 
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Umar Vaiahya’s case, Civil Appeal No. 
657 of 1967, D/-17-8-1967 (SC). It is nof 
necessary for us to deal with this con- 
tention of the learned counsel when we 
find that facts of Bhagat Ram Patanga’s 
case. 71 Pun LR 625 = (AIR 1970 Puni 
9) (FB) were quite different. 


36. In the light of what has been 
said above, the order of the Minister 
cannot be said to be a speaking one. All 
that is stated by him is that he has 
looked into the file which beyond doubt 
contains a number of documents includ- 
ing the reports of the Deputy Superin- 
tendent of Police, Director Vigilance, Se- 
cretary Irrigation and Power, and office 
notings. He claims to have considered 
the show-~-cause notice and also the 
opinions given by the Legal Remem- 
brancer and the Advocate-General, 
though he does not refer to what is 
actually said in the show-cause notice, 
the explanation, evidence on which he 
proposes to rely, or the opinions of the 
Advocate-General or the Legal Remem- 
brancer. He simply purports to agree 
with the opinion of the Secretary. Irriga- 
tion and Power. and states that it stood 
established that the petitioner had taken 
part in politics. He could not be ex- 
pected to write, as rightly urged by the 
learned Advocate-General, an elaborate 
judgment but it is also too much to 
assert that he should not even say in his 
order as to how he arrived at the deci- 
Sion that the charge against the peti- 
tioner stood proved. As is to be seen 
from the statement of allegations, re- 
ference was made to several details and 


the Vigilance Department in its report 
too relied upon the statements of a 


number of witnesses who had appeared 
before it and copies of some statements 
were supplied to the petitioner. 'The 
petitioner had stated in his explanation 
that they were not telling the truth and 
that he had material in his possession to 
show that the persons deposing against 
him had been asking for favours from 
him and he declined to accommodate 
them. Of course, no specific instances 
were cited by the petitioner as well who 
was only insisting for an enquiry in the 
course of which he wanted to produce 
the material. Be that as it may. it was 
not difficult for the Minister to call upon 
the petitioner to produce that material 
before him and then say, without writing 
a formal judgment, why he believed the 
witnesses and how their statements were 
reliable. As a matter of fact, what we 
find is that no reference whatsoever is 
made to the statements of those wit- 
nesses in the impugned order. The peti- 
tioner was demanding an enquiry and 
the Government had obtained the opinion 
of the Legal Remembrancer and the Ad- 
vocate-General. The Minister could 
have said on the basis of those opinions 
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that the demand for enquiry could not 
be met but even that much is not stated 
fin the impugned order. 


BYE The impugned order rather 
seems to have been passed in a mechani- 
cal way lacking in judicial approach 
which implies that the authority must 
act reasonably and with an open mind. 
It was as already stated, necessary for 
the Minister to indicate why he believed 
the statements of some Akali M. L. As. 
and other who had deposed against the 
petitioner before the police. The peti- 
tioner refuted the allegations against him 
and the decision depended on the credibi- 
lity of the witnesses and existence of 
certain facts. It should have been stated 
in the order how the explanation of the 
petitioner was not satisfactory and mere 
saying that the same had been consider- 
ed was not enough. The petitioner had, 
of course, no legal right to claim an 
elaborate enquiry of the type demanded 
by him but there was no bar to respon- 
dent 3 in directing such an enquiry to 
be held or himself holding an enquiry 
in which the value of the statements as 
made against the petitioner could be 
tested in the presence of the petitioner 
or otherwise. The underlying idea of a 
judicial approach is oniy to sift truth 
and if, in a particular set of circum- 
stances, it is found that the same could 
be done only by holding a somewhat 
detailed enquiry beyond a mere explana- 
tion, it becomes incumbent on the ad- 
ministrative authority performing quasi- 
judicial functions to do so in compliance 
with the rules of natural justice no 
matter that the reguirement of law is 
that an explanation only is to be ob- 
tained. The statements made behind 
the back of the petitioner before the 
Special Enquiry Agency or police could 
not be accepted as true at their face 
value unless their truthfulness was ex- 
amined by the authority which was to 
take a penal action on the basis of those 
statements. In the instant case, we are 
constrained to hold that no attempt ap- 
pears to have been made on the part of 
respondent 3 to find out the truth by a 
fudicial approach, nor can the order 
passed by him be held to be a speaking 
one giving the process of reasoning. 

38. The last question that sur- 
vives for consideration is whether a mem- 
ber of the Board participating in politics 
is guilty of such a conduct as to render 
him unfit to continue in office within the 
meaning of Section 10 (1) (e) (iv) of the 
Act. We have not the least doubt in our 
mind that the Chairman and members 
of the Board are prohibited by the Act 
from taking direct or indirect part in 
political life of the country. This pro~- 
hibition is to be found in the scheme and 
policy of the Act which provides a 
machinery for the distribution of bene- 
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fits of electricity to the people of a 
particular State. The Board which is an 
independent corporate body is concern- 
ed with the electrical development in the 
State and, as enjoined in Section 5 (6) 
of the Act, a person shall be disqualified 
from becoming a member thereof, if he 
is, or within the twelve months last 
preceding was, member of Parliament or 
of any State Legislature or any local 
authority. This provision of law pre- 
vents the entry into the Board of a per- 
son who is not only connected with party 
politics at the time when he is made a 
member but also who was so connected 
within the preceding one year. There is 
then Cl. (d) of sub-section (1) of S. 10 
which permits the State Government to 
suspend or remove from office any 
member of the Board who becomes or 
even seeks to become a member of such 
bodies. ‘The object of these prohibitions 
is to have only those persons on the 
Board who are not likely to exploit their 
office by indulging in nepotism, favouri- 
tism and corruption for their political 
ends. The nature of duties to be per- 
formed by the members is such that they 
have to deal with public and give bene- 
fits of electricity to them which are 
most needed at present in our welfare 
State which is on march to industrial 
and agricultural development. A poli- 
tically minded person can work havoc 
and use his office so as to deprive deserv- 
ing persons of electric connections and 
other amenities arising from the use of 
electricity conferring the same on his 
own partymen. Conflict between duty 
and loyalty to party politics is likely to 
arise if a politician is taken or allowed 
to continue as member of the Board. 
The participation in politics is, therefore, 
certainly a conduct which renders a per- 
son unfit to continue as a member mak- 
ing him liable to suspension or removal 
from office by the State Government 
under Section 10 (1) (e) div) of the Act- 


39. In the result, the petition is 
allowed. removal of the petitioner from 
membership of the Board declared illegal 
and a writ of certiorari directed to issue 
quashing the impugned order of the 
Governor of Punjab as passed on 25th 


April, 1969. There is no order as to 
costs. 
BAL RAJ TULI, J.: 40. T agree, 


Petition allowed. 
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BAL EAJ TULI, J. 


Gurdev Singl., Petitioner v. State of 
Punjab and another, Respondents. 

Civil Writ No. 2761 of 1965, Dj/- 
1-8-1970. 

(A) Civil Services — Punjab Police 
Rules (1934), R. 16.3 (1) (a). — Technical 
grounds — Acquittal under S. 247, Cri- 
minal P. C. for non-appearance of com- 
plainant — Criminal charge has failed on 
technical grounds — Prohibition of re- 
trial under S. 403, Criminal P. C. dees 
not bar institution of departmental pro- 
ceedings against accused on same charge 
AIR 1966 Star 82, Distinguished — (Cri- 
minal P. C. (1898), Ss. 247, 403). 

(Paras 3, 4) 

(B) Civil Services — Punjab Police 
_ Rules (1934), R. 15.3 (2) — Departmental 
proceedings under — Appointment of In- 
quiry Officer after obtaining sanction of 
Deputy Inspector General of Police and 
. also of District Magistrate — Appoint- 
ment is not vitiated nor enquiry held by 
him. (Para 4) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Punj 82 (V 53)= 

1966 Cri LJ 162, Haveli Ram v. 
Municipal Corporation of Delhi 4 

J. S. Shahpuri, for Petitioner; I. 8. 
Saini, for Advocate-General (Haryana), 
M. R. Sharma, Sr. Deputy Advocate- 
General (Punjab) (as amicus curiae). for 
- Respondents. 

JUDGMENT: The petitioner was re- 
cruited as an Assistant Sub-Inspector of 
Police in June, 1947, and was confirmed 
as such after three years. He was pro- 
moted to the rank of Sub-Inspector of 
Police in 1963 and was posted as Station 
House Officer. Sadar Panipat. district 
Karnal ` In Januazy, 1966, the petitioner 
was posted at the Police Station, Rajaund. 
One Shri Ram Saran son of Munshi Jat 
of village Rehra, who is serving in the 
Army, made an application through Mili- 
tary authorities against one Bhundu son 
of Mangal Harijan of that village alleg- 
ing that he had misappropriated Rupees 
1500/- which had been advanced to him 
by his father. This application was sent 
to the Police Station. Rajaund, for 
necessary action and report. In order 
to investigate that complaint, the peti- 
tioner called Bhurdu to the Police Sta- 
tion, and it is stated by the petitioner 
that the matter was compromised on the 
intervention of the members of the 
brotherhood of the village and a com- 
promise-deed was executed. Bhundu, 
however, filed a complaint under Sec- 
tions 342, 323 and’ 506 of the Indian 
Penal Code against the petitioner and 
Ram Nath (Constable) on the allegation 
that his thumb-merk had been obtained 
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by Ram Nath (Constable) forcibly after 
giving him a beating in the Police Sta- 
tion. This complaint was filed in the 
Court of the Judicial Magistrate First 
Class, Kaithal, on February 11, 1965. The 
petitioner was summoned in that com- 
plaint by the learned Judicial Magistrate 
for March 12, 1965. On that day, the 
complainant, Shri Bhundu, was not, pre- 
sent and the petitioner was acquitted 
under Section 247 of the Code of Cri- 
minal Procedure. Shri Bhundu sent a 
complaint direct to the Home Minister 
in February, 1965, which was sent to the 
Deputy Inspector General of Police by 
the Home Minister with a direction to 
make enquiries in the matter and report 
the result thereof. The Deputy Inspector 
General of Police forwarded the said 
complaint to the Superintendent of 
Police, Karnal, for enquiry and report. 
On March 12, 1965, the petitioner was 
summoned by the Superintendent of 
Police, Karnal, at the Rest House, 
Jakholi, for the purpose of the enquiry. 
The complainant and the witnesses did 
not turn up and the Superintendent of 
Police adjourned the enquiry to April 9, 
1965, on which day he recorded the 
statements of Bhundu, Ratia and Phula. 
Thereafter, in June, 1965, the Superin- 
tendent of Police wrote to the District 
Magistrate, Karnal, for orders being pass- 
ed under Rule 16.38 (1) of the Punjab 
Police Rules (hereinafter called the Rules) 
as to whether a departmental enquiry 
should be made or whether the petitioner 
should be placed for trial in a Court of 
law. On June 16, 1965, the District 
Magistrate directed that the matter should 
be investigated by a Police Officer to be 
nominated by the Superintendent of 
Police. Karnal. On receipt of this 
order, the Superintendent of Police 
appointed Shri Rambail Singh, Deputy 
Superintendent of Police, Kaithal, to 
hold an enquiry. The said officer held 
the enquiry, and submitted his report on 
July 15, 1965, to the Superintendent of 
Police who, forwarded the same to the 
District Magistrate, Karnal, for obtain- 
ing orders under Rule 16. 38 (2) of the 
Rules. On July 30, 1965, the District 
Magistrate passed orders that a depart- 
mental enquiry be held against the peti- 
tioner. The Superintendent of Police, 
appointed Shri Prem Eumar, Deputy 
Superintendent of Police, to hold the 
departmental enquiry. The Inquiry Offi- 
cer found the petitioner guilty of the . 
charge levelled against him in his report 
dated October 15, 1965. After receipt of 
the enquiry report, the Superintendent 
of Police issued a notice to the petitioner 
on October 19, 1965, asking him to show 
cause why the penalty of reduction in 
rank be not imposed on him. The peti- 
tioner filed the present writ petition chal- 
lenging the said show cause notice, This 
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petition was filed on November 2, 1965, 
and was admitted on November 4, .1965, 
and the passing of the final order was 
stayed. The written statement has been 
filed by the Superintendent of Police, 
Shri Brijinder Singh, who had issued the 
notice in which the objections of the 
petitioner against the show cause notice 
and the enquiry held against him have 
been controverted. At the hearing of the 
writ petition, however, it has been ad- 
mitted by the learned counsel for both 
the parties that Rule 16.3, and not 
Rule 16.38, applied to the facts of this 
ease because the petitioner had been 
tried and acquitted in a Court of law at 
the instance of Bhundu complamant. The 
proceedings under Rule 16.38 for obtain- 
ing the sanction of the District Magis- 
trate and holding an enquiry In pur- 
suance of that sanction were thus uncall- 
ed for. Under Rule 16.3 (2) departmental 
proceedings, if admissible under sub- 
tule (1) of Rule 16.3, could be taken 
against the petitioner with the sanction 
of the Deputy Inspector General of 
Police. It has been stated in para 12 
of the written statement as under:—~ 


“The enquiry referred to in para 
No. 10 of the writ petition revealed that 
the petitioner was acquitted by the court 
on 12-3-1965 under Section 247, Criminal 
P. C. purely on technical considerations 
which could not be taken as honourable 
acquittal The acquittal of this kind did 
not bar the institution of departmental 
proceedings against the petitioner vide 
P. P. Rule 16.3 (1) read with Cl. (a) of 
the same rule. As P. P. R. 16.3, CL (2) 
required the prior sanction of the Deputy 
Inspector General of Police, before 
initiating departmental proceedings 
against an Upper Subordinate like the 
petitioner, tbe Deputy Inspector General 
of Police, Ambala Range was moved, vide 
this office memo. No. 52/C dated 11-5- 
1965, to accord the required sanction, 
which was received vide Dy. Inspector 
General of Police A/R’s D. O. No. 7005 
dated 22-5-1965 and the District Magis- 
trate, Karnal. was then moved vide this 
office memorandum No. 1440/PIE dated 
ae for sanction under P. P. R. 16.38 
1). 

2. It has not been disclosed in this 
written statement why the sanction of 
the District Magistrate under Rule 16.38 
was required. The fact remains that the 
enquiry was held by the Superintendent 
of Police through Shri Prem Kumar in 
pursuance of the orders of the District 
Magistrate, which was not required. 


3. The important question that 
has to be determined in this case is whe- 
ther the acquittal of the petitioner under 
Section 247 of the Code of Criminal Pro- 
cedure bars the institution of the depart- 
mental proceedings against him. It is 
admitted that the charge and the evidence 
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in support thereof in the departmental 
enquiry were the same as in the com- 
plaint of Shri Bhundu which was dis- 
missed in default and led to the acquittal 
of the petitioner. The learned counsel 
for the petitioner has argued that an 
acquittal under Section 247 of the Code 
of Criminal Procedure, because of the 
absence of the complainant on the date of 
the hearing, amounts to the accused 
having been tried and acquitted and has 
relied on the judgment of Mehar Singh, 
J. (as my Lord the Chief Justice then 
was) in Haveli Ram v. Municipal Corpora- 
tion of Delhi, ATR 1966 Punj 82, but the 
mere fact that the acquittal of the peti- 
tioner amounted to his trial and acquittal 
does not bar the institution of depart- 
mental proceedings, if the case is cover- 
ed by one of the five exceptions given 
2 ve 16.3 (1). These exceptions are 
at :-—~ 

“(a) the criminal charge has failed 
on technical grounds; or 

(>) in the opinion of the Court or of 
the Superintendent of Police, the prosecu- 
tion witnesses have been won over; or 

(c) the Court has held in its judg- 
ment that an offence was actually com- 
mitted and that suspicion rests upon the 
Police Officer concerned; or 

(d) the evidence cited in the criminal 
case discloses facts unconnected with the 
charge before the Court which justify 
departmental proceedings on a different 
charge; or 

(e) additional evidence admissible 
under Rule 16.25 (1) in departmental 
proceedings is available.” 


4. On behalf of respondent 2 re- ` 
lance is placed on exception (a), that is, 
the criminal charge failed on technical 
ground in the criminal Court. In the 
ease cited above, Mehar Singh, J., took 
the view that in the case of acquittal 
under Section 247 of the Code of Cri- 
minal Procedure the accused person could 
not be tried again for the same charge 
as a re-trial is prohibited under Sec- 
tion 403 of the said Code but it cannot 
be said that in this case the criminal 
charge had not failed on technical 
grounds. The petitioner had been sum- 
moned for March 12, 1965, on which date 
he appeared in Court but the complainant 
did not appear. As a` result of the 
absence of the complainant the order 
of acquittal had to be passed under Sec- 
tion 247 of the Code of Criminal Pro- 
cedure. It was, thus, a case where the 
criminal charge failed on a technical 
ground that is, the absence of the com- 
plainant on the date of the hearing and 
not because the charge had been enquir- 
ed into but had not been substantiated. 
The fact, that another trial could be held 
in a criminal Court against the petitioner 
on the same charge because of i 
acquittal under Section 247 of the Code}. 
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of Criminal. Procedure will not bar the 
departmental proceedings being taken 
against him in respect of the same charge 
‘and on.the same evidence. I am there- 
fore, of the opinion that Superintendent 
of Police rightly decided to hold depart- 
mental proceedings against the petitioner 
and obtained the sanction of the Deputy 
Inspector General of Police for holding 
the same. The proceedings with regard 
to obtaining the sanction of the District 
Magistrate under Rule 16.38 (1) and (2) 
were unnecessary and can be treated as 
useless surplusages. The Inquiry Officer 
could be appointed by the Superinten- 


w» dent of Police after the sanction of the 


Deputy Inspector General of Police had 
been obtained and the mere fact that the 
Superintendent of Police also obtained 
the sanction of the District Magistrate 
did not. in my opinion, vitiate the ap- 
pointment of the Inquiry Officer by him 
and the enquiry held by that Inquiry 
Officer. The petitioner has not challeng- 
ed the proceedings of the enquiry before 
the Inquiry Officer, Shri Prem Kumar, 
in the writ petition and for this reason 
no fault can be found with the show- 
cause notice issued to the petitioner by 
the Superintendent of Police on October 
19, 1965. 

5. The learned counsel for the 
petitioner submitted that the Superinten- 
dent of Police could not issue the show- 
cause notice to him nor could he order 
the departmental enquiry against him 
because he was not his appointing autho- 
rity. There is no force in this submis~ 
sion. Rule 12.1 of the Rules makes if 
clear that the Seperintendent of Police 


*fis one of the appointing authorities of 


Sub-Inspectors and Assistant Sub-Inspec<« 
tors. He is also one of the autho- 
tities competent to order reduction 
in rank of a Sub-Inspector or Assistant 
Sub-Inspector of Police under R. 16.1 of 
the Rules. The show-cause notice pro- 
posed the petitioner’s reduction in rank 
and, therefore, the Superintendent of 
Police could issue that notice and con- 
sider, after recefving his explanation, 
whether the propcased punishment should 
be inflicted on him or not. There is, 
thus. no merit in this writ petition, 
which is dismissed but without any order 


as to costs. 
Petition dismissed, 
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Gurbachan Singh, Appellant v. 
Khichar Singh and another, Respondents. 

Second Appeal No. 465 of 1960, D/- 
29-9-1970. from decree of P. N. Thukral 
Addl. Dist.. J.. Hissar, D/-11-12- Nae 

Hindu Succession Act (1956), S. 15 
(1) (a) — “Son” includes natura! and 
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- illegitimate children. 
- Distinguished. 


A. I. Re 


” “idopted children of a woman, those born 


to, h lier after her remarriage and even her 

Alk 1862 Mys 140, 

(Para 5) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 Mys 140 (V 49), 

Mallappa Fakirappa v. Shivappa 5 

C: L. Aggarwal. for Appellant; A. S. 
Ambalvi, for Respondent No. 1. 

JUDGMENT: The sole question to - 
be determined in this second appeal is 
whether Khichar Singh plaintiff-respon- 
dent is entitled to succeed to the estate 
of Smt. Sant Kaur. Facts as are neces- 
sary for proper disposal of the appeal 
may be stated in a narrow compass. 

2. Mehar Singh, a Subedar in the 
Army, was married to Smt. Sant Kaur 
and they had a son Jung Singh Mehar 
Singh died on active service and his son 
Jung Singh was allotted some land in 
Pakistan. Jung Singh also died later and 
the land was allotted to Smt. Sant Kaur 
as widow of Mehar Singh. She contracted 
a Karewa marriage with Kishan Singh 
brother of her deceased husband and 
from the loins of said Kishan Singh, the 
plaintiff was born Jung Singh left no 
issue or a widow and on partition of the 
country, the suit land was allotted to 
Smt. Sant Kaur in lieu of one left by 
her in Pakistan. She continued in pos- 
session of the same till the Hindu Succes- 
sion Act (hereinafter called the Act} came 
into force on 17th June. 1956. Smt. 
Sant Kaur died on 5th September, 1956, 
and a dispute about inheritance arose 
between the plaintiff and defendants who 
are sons-of another brother of Mehar 
Singh. 

The plaintiff has based his claim fo 
succeed to the estate of Smt. Sant Kaur 
on the ground that he is her son and 
entitled to succeed under clause firstly 
of Section 15 (1) (a}. Defendants resist~ 
ed this suit and on the pleadings of the 
parties the following issues were framed: 

1. Whether deceased Sant Kaur was 
not full owner of the property in suit 
on the date of her demise? 

2. Whether the plaintiff is the son of 
Sant Kaur? 

3. Whether the plaintiff is In pos- 
session of the land in suit? If not, what 
fs its effect? 

4. Relief. 

3. The ftriaf Court found issue 
No. 1 against the defendants whereas 
issues Nos. 2 and 3 were decided in favour 
of the plaintiff with the result that the 
suit for declaration that the plaintiff is 
the owner in possession of the suit land 
as >a to Smt. Sant Kaur was decreed. 

An appeal preferred by the 
PPE e A: before the Additional District 
Judge, Hissar, met with no success and 
the finding of the trial Court that the 
plaintiff is the son of Smt. Sant Kaur 
was affirmed. Hence the present appeal. 
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counsel for the opalanie concedessthat 
Smt. Sant Kaur, whatever might 
been her limitations earlier with regard 
to her title to the property, became full 
owner on the coming into force of the 
Act. and succession to her estate is re- 
gulated. by clause firstly of S. 15(1) (a) 
which is in the following terms:— 


“15. (1) The property of a female 
Hindu dying intestate shall devolve ac~ 
cording to the rules set out in S. 16, 

(a) firstly, upon the sons and 
daughters (including the children of any 
pre-deceased son or daughter) and the 
husband;” 


The only argument raised by the 
learned counsel is that the plaintiff could 
not be treated to be the son of Smt. Sant 
Kaur as the latter inherited property 
from her husband Mehar Singh and the 
plaintiff was not born from his loins. 
According to the learned counsel the 
plaintiff would be deemed to be a step- 
son of Smt. Sant Kaur qua the property 
of Mehar Singh her first husband. In 
order to support his submission, he has 
invited my attention to a Division Bench 
judgment of the Mysore High Court re~ 
ported as Mallappa Fakirappa v. Shiv- 
appa, AIR 1962 Mys 140, where it is 
held that the expression “son” in Sec- 
tion 15 (1) (a) cannot be construed so as 
to include a step-son of the deceased. 


I am afraid the argument of the 
learned counsel is without any substance. 
There can be no manner of doubt that 
the plaintiff born out of the body of Smt. 
Sant Kaur is her son whatever his status 
qua Mehar Singh deceased might be 
though such status is wholly irrelevant. 
It is not the estate of Mehar Singh that 
is involved but that of Smt. Sant Kaur 
who was an absolute owner of the suit 
property at the time of her death. The 
plaintiff is her son and it is immaterial 
from whose loins he might have been 
born. It is again fallacious to say 
that the plaintiff could be described as 
the step-son of Smt. Sant Kaur or her 
Pichhlag. 

In Mallappa’s case, AIR 1962 Mys 
140 (supra), the contest was between two 
sons from different wives of one Fakir- 
appa and in that case one could be said 
to be the step-son of another. That case 
is, therefore, of no assistance. The ex- 
pression “son” as used in Section 15 (1) 
(a) includes both natural and adopted 
sons. If a female remarries after the 
death of her first husband or after 
divorce. her son from the other husband 
would be her natural son. A son may 
even be illegitimate when the female 
from whose body he is born is not the 
lawiully wedded wife of the person from 
whose loins such a son is born but he 
will still be natural son of his mother 
when the question of succession on her 
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have - 


Amar Nath v. Genccha Ram’ Tewatia I J (Prs. 5- ote. uo P & i. 247, 
5. Mr. C. L. Aggarwal, learned” 


“dying intestate arises. In the matter of 
succession as regulated by clause firstly 
of Section 15 (1) (a), the expression “son” 
thus includes the child born from body 
of- the deceased no matter what be the 
legal relationship between her and the 
person from whose loins he is born. 

6. In the result, there is no merit 
in the appeal which stands dismissed. 
Parties are, however, left to bear their 
own costs. 

Appeal dismissed, 
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D. S. TEWATIA, J. 


Amar Nath Dauli Ram, Appellant v. 
Ganesha Ram Alakh Ram, Respondent, 


Second Appeal No. 29 of 1970, D/- 
15-9-1970, from decree of Joginder Singh 
Mandeg Addl. Dist. J., Patiala. D/-6-10- 

9 

(A) Civil P. C. (1998), 0O. 2, R. 2 —- 
A suit for partition of specific joint pro- 
perty which is not joint Hindu Family 
Property, is not bad for partial partition 
—~- Non-inclusion of some other joint pro- 
perty unconnected with suit property is 
not material. (Para 6) 

(B) Civil P. C. (1908), O. 2, R. 2 — 
Whether a suit is bad for partial parti- 
tion or not is a question of law — Hence 
plea of estoppel is not available — (X- 
Ref. Evidence Act (1872), S. 115). 

(Para 7) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Orissa 45 (V 50) n 
ILR (1962) Cut 422, Harihar 
Rajguru Mohapatra v. Naba- 
kishore. Rajaguru Mohapatra 
(1901) ILR 23 All 216 = 1901 
All WN 50, Lachmi Narain v, 
Janki Das 6 


A. L. Bahri, for Appellant; M. P. 
Maleri, for Respondent. 

JUDGMENT: This appeal arises ouf 
of a suit for possession by partition of 
a house mentioned in the plaint. The 
suit was contested by the defendant-ap- 
pellant inter alia on the ground that the 
suit was bad for partial partition. The 
trial Court framed the following issues 
= the basis of the pleadings of the par- 

esi-— 
i. Whether the suit property ori- 
ginally belonged to Bishna Mal, 
. the brother of Kishna Mal? 
2. Whether the suit property is joint 
of the parties and they have share 
in it? 
3. Whether the suit is properly 
i valued for the purposes of juris- 
a diction and court-fees? 
4. Whether the suit is within time? 
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5. Whether the suit is bad for par- 
.tial partition? 

6. Whether a similar suit had been 
dismissec? If so, its effect? 

7. Whether the defendant is owner 
by adverse possession? 

8. Whether the defendant has ef- 
fected improvements, if so, to 
what amount and with what 
effect? 

9. Relief. 

The trial Court decreed the suit and an 
appeal from the judgment and decree of 
the trial Court at the instance of the 
defendant met tke same fate and hence 
> this second appeal. 

2. The contention raised by the 
learned counsel for the appellant is that 
the suit is bad fer partial partition. He 
has assailed the findings of the Courts 
below in this respect on two grounds— 

(1) that the Courts below have erred 
in holding that the house inherited by 
the plaintiff and the defendant from 
their grandfather Kishna Mal is in the 
exclusive ownership of the plaintiff as a 
result of his having purchased the other 
half share belonging to the defendant 
from the father of the defendant vide 
sale-deed Exhibit P-1. Since it is not a 
registered document so it could not have 
been admitted in evidence to establish 
the transfer of ttle of the defendant’s 
aor is in the said house to the plaintiff, 
an 

(2) that the decision of the Court in 
the earlier suit on the issue relating to 
the suit being bad for partial partition 
would operate as res judicata regarding 
5 ; the’ same issue in the present suit. 

3. Learned counsel for the res- 
pondent has, however, urged that the 
suit is not bad fcr partial partition be- 
cause the suit reletes to a certain house 
inherited by the parties from Bishna 
Mal who is brother of their grandfather 
and no portion ož the property so in- 
herited has been left out from the pre- 
sent suit and so inere is no question of 
suit being bad for partial partition. He 
maintains that it is not necessary that 
any other property held jointly by the 
parties is to be ircluded in the present 
suit for partition. 


4, To appreciate the points rais- 
ed by the counsel for the appellant, it 
would be necessary to notice the fact 
that the plaintiff filed a suit for posses- 
sion by partition of this very property 
in which he failed to include the pro- 
perty alleged to bə joint and the same 
property has been left out of the pre- 
sent suit as well. When after the evi- 
dence was led in che said previous suit 
and it was at the argument stage, the 
present plaintiff made an application for 
permission to withdraw the suit with 
the permission to file a fresh suit on 
the same cause of action. The trial 


A.L. R 


Court granted permission to withdraw 
the suit with the liberty to file a fresh 
oné on the same cause of action and 
that portion of the said judgment Exhibit 
D. 2 reads— 


“It may be stated here that it was 
the defence objection in the written 
statement that the suit was for partial 
partition and, therefore, not competent. 
Now both the parties agree to this. It 
is well settled law that a suit for parti- 
tion should embrace all the joint pro- 
perties of the parties and without that 
the suit has to be dismissed. In these 
circumstances, the plaintiff can always 
bring a fresh suit for partition by in- 
cluding all properties that were joint. 
In these circumstances, I hold that there 
is a formal defect in the suit which 
would entail its dismissal and, therefore, 
acting under Order 23, Rule 1, Civil 
P. C., I grant the plaintiff permission to 
file a new suit on the same cause of 
action. The present suit is dismissed as 
withdrawn and the parties are left to 
bear their own costs.” 


5. I have heard the learned 
counsel for the parties at a considerable 
length. In my opinion, there is merit 
in the first contention raised by the 
learned counsel for the appellant that 
the property left out was joint property 
of the plaintiff and the defendant in- 
asmuch aś in the half share alleged to 
have been purchased by the plaintiff 
from the father of the defendant, the 
plaintiff did not acquire any ownership 
rights, because the sale-deed in ques- 
tion was not a registered document and 
the same could not have been admitted 
in evidence to prove the acquisition of 
ownership rights of the defendant by 
the plaintiff in the property mentioned 
in the sale-deed. The fact that the 
sale-deed could have been admitted for 
collateral purpose of proving the per- 
missive nature of the possession of the 
plaintiff over the other half of the pro- 
perty cannot help the plaintiff in esta- 
blishing his exclusive title to the pro- 
perty because in the other half of the 
property in question, the title would 
still continue to vest in the defendant. 


6. So after having held that the 
property left out in question was a joint 
property of the plaintiff and the defend- 
ant, then the question that arises for 
consideration is as to whether non-inclu- 
sion of the said joint property in the 
suit renders the present suit bad for 
partial partition. The learned counsel 
for the respondent in this connection 
maintains that the suit is not bad for 
partial partition and in support of his 
submission, he has placed reliance on 
Lachmi Narain v. Janki Das, (1901) ILR 
23 Ali 216 and Harihar Rajguru Moha- 
patra v. Nabakishore Rajaguru Moha- 
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patra, AIR 1963 Orissa 45. I do not 
think that the ratio of these cases is 
applicable to the facts of this case, as 
in the former case, the property left out 
was one which was held by the joint 
Hindu family consisting of the plaintiff 
and the defendant along with other 
members of the family and the property 
that was the subject-matter of the parti- 
tion was held jointly by the defendant 
and the plaintiff alone. In the latter 
case, no issue was raised as to whether 
the suit was bad for partial partition 
and when such a contention was raised 
it was met by saying that no such issue 
was raised and even if any joint pro- 
perty had been left out of the partition, 
then there is no absolute rule of law 
that the whole of the property held 
jointly by the parties should form the 
subject-matter of the suit for partition. 
However, there is another aspect of the 
matter and that is that it is not the 
case of the defendant that the plaintiff 
and the defendant are members of the 
joint Hindu family and the property, of 
which the partition is sought, as also 
the joint property, which is left out, 
form part of the property held by the 
said joint Hindu family. In view of 
this, it is clear that the plaintiff desires 
partition of a _ specific property held 
jointly by the parties and no portion of 
that property is left out and if some 
other property unconnected with the 
property in question is also held by the 
parties jointly, that will not be suffi- 
cient to hold that the suit for partition 
regarding the property in question is 
bad for partial partition. So I find merit 
in the contention advanced by the learn- 
ed counsel for the plaintiff-respondent 
and hold that the suit is not bad for 
partial partition. 


7. The second contention raised 
by the learned counsel for the appellant 
that the plaintiff is estopped from urg- 
ing that the present suit is not bad for 
partial partition, as in the previous suit, 
he had admitted that the suit was bad 
for partial partition and, therefore. 
withdrew the same, has no force. Whe- 
ther a particular suit is bad for partial 
partition or not is a question of law and 
there cannot be any question of estoppel 
against law. So the plaintiff is not 
estopped from asserting that the suit is 
not bad for partial partition. 


8. No other point has been urged 
by the learned counsel for the parties, 


9. For the reasons recorded 
above, this appeal fails and the same is 
dismissed, but there is no order as to 
costs. 

Appeal dismissed. 
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Bachan Ram and others, Appellants 
v. The Gram Panchayat Jonda through 
Jit Singh Sarpanch and others, Res- 
pondents. 


Second Appeal No. 3 of 1968, D/- 
19-10-1970, from order of Pritam Singh 
Pattar, Dist. J., Sangrur, D/- 23-10-1967. 


Civil P. C. (1908), O. 22, R. 11 read 
with R. 3 — An application made to 
bring Legal Representatives of deceased 
appellant-plaintiff on record after pre- 
scribed time should ordinarily be treat- 
ed as one for setting aside abatement of 
suit. (X-Ref:— O. 22, R. 9)—AIR 1928 
Lah 746, Rel. on. 

Though the application does not 
allege reasonable cause for delay, evi- 
dence about sufficient cause for delay 
can be produced in appellate Court. 
Abatement can be set aside if the ap- 
plication is made within further period 
allowed by Art. 121 of Limitation Act, 
1963 where the Court feels satisfied that 
discretion should be exercised in favour 
of applicant. (Paras 2, 3) 
Cases Referred: Chronological Paras 
(1928) AIR 1928 Lah 746 (V 15)= 

112 Ind Cas 5, Kirpa Ram v. 

Bhagat Chand 2 
(1926) AIR 1926 Lah 474 (V 13)= 

94 Ind Cas 300, Ata-ur Rahman 

v. Mashkur-un-nissa 2 
(1924) AIR 1924 Lah 424 (V 1i)= 

74 Ind Cas 17, Badiu v. Mt. 

Naraini 2 


Mohinder Singh Dhillon, for Appel- . 
lants; Daljit Singh Chahl, for Respond- 
ents. 

JUDGMENT: Harchand Singh dece- 
ased along with 8 other plaintiffs had 
filed an appeal against the dismissal by 
the trial Court of their suit for a dec- 
jaration that the plaintiffs were all in 
separate possessions as co-sharers of dif- 
ferent parcels of the shamilat land of 
their village and that these lands had 
not vested in the Gram Panchayat de- 
fendant-respondent No. 1 under the Pun- 
jab Village Common Lands (Regulation) 
Act 1961. Harchand Singh died on 4-1- 
1967 sometime after the filing of that 
appeal and no body applied within the 
period of 90 days allowed by Art. 120 
of the Limitation Act of 1963 for im- 
pleading his legal representatives. It 
was on 29-5-1967 that Bachna Ram, one 
of the plaintiff-appellants, filed an ap- 
plication that the deceased’s widow and 
children may be brought on record as 
his legal representatives. It was alleg- 
ed, inter alia, in that application that 
Harchand Singh had died only about 25 
months earlier. This averment was 
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found by the lower appellate Court to 
be false and the appeal was found to 
have partially abated only in so far as 
the land in peossession of Harchand 
Singh owas concerned. By the same 
order, the lower appellate Court accept- 
ed the appeal of the other 8 plaintiffs 
and remanded the case to the trial Court 
for decision on merits. 

2. The surviving plaintiffs as 
also the legal representatives of Har- 
chand Singh deceased have filed this 
second appeal against the order of the 
Court of first appeal Aolding that the 


appeal had partially abated in respect of 


Harchand Singh’s land. It is the con- 
tention of the learned counsel for the 
appellants, Shri Dhillon, that the ap- 
plication for imple2ading the legal repre- 
sentatives of Harchand Singh had been 
made while the period of limitation of 
60 days provided by Art. 121 of the 
Limitation Act 1963 had not expired and 
that the application should have been 
treated by the lower appellate Court as 
an application for setting aside of the 
abatement which had automatically taken 
effect on the expiry of the period of 90 
days allowed by art. 120, ibid. In sup- 
port of this contention Shri Dhillon has 
relied upon Kirpa Ram v. Bhagat Chand, 
AIR 1928 Lah 746 which had followed 
two earlier decisions in Badlu v. Mt. 
Naraini, AIR 1924 Lah 424 and Ata-ur 
Rahman v. Mashkur-un-Nisa, AIR 1926 
Lah 474. It was held that an applica- 
tion made to brinz the legal representa- 
tives of the deceased-defendant on re- 
cord after the time prescribed therefor 


jby law should ordinarily be -treated as 
an application to set aside the abate-’ 


ment of the suit which has taken place 
even though it is not asserted that the 
delay was due to any reasonable cause, 
The evidence about the sufficient cause 
for the delay can be produced in the 
appellate Court and all that is necessary 
is that the Court shouid feel satisfied 
that discretion should be exercised in 
favour of the party seexing the setting 
aside of the abatement. 


3. Hardevy Singh, the eldest son 
of the deceased has filed an affidavit in 
this Court that his father had not told 
his family members that he along with 
others had filed any appeal or that it 
was pending in any Court. This is 
given as the reason why the legal re- 
presentatives of the deceased had not 
been able to file any aprlication in time. 
Even though the individual interests of 
the nine plaintiffs in the proceedings 
were distinct and separate it cannot be 
said that all nine of them were actively 
prosecuting the litigation. The active 
prosecution of the suit or the appeal 
could have been left to one or more of 
the plaintiffs. It may appear significant 
that even the belated application under 


Mewa Singh v. Jagir Singh 


c A. I. R. 


Order 22, Rule 4 had been made in this 
ease by Bachna Ram plaintiff and not 
by the widow and children of the 
deceased. It may, therefore, appear that 
Bachna Ram was the one who had been 
actively prosecuting the proceedings on 
behalf of the other plaintiffs. Luckily 
for the legal representatives of Harchand 
Singh the further period of 60 days 
allowed by Art. 121 had not expired 
when an application under Order 22 had 
been made by some of the plaintiffs. 


4, I, therefore, accept the ap- 
peal. The order of abatement of the 
suit and the appeal, so far as Harchand 
Singh deceased and his legal represen- 
tatives are concerned, is set aside. The 
parties are directed to appear before the 
lower appellate Court (District Judge, 
Sangrur) on 16-11-1970 for further pro- 
ceedings. It shall be necessary for the 
lower appellate Court to set aside the 
dismissal of the suit in respect of the 
land which was in possession of Har- 
chand Singh deceased before his legal 
representatives would be able to join 
the trial of the case. 

There is no order as to costs in this 


Court. 
Appeal allowed, 
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B. R. TULI, J. 


Mewa Singh and another, Appel- 
lants v. Jagir Singh and another, Res- 
pondents. 


Ex. Second Appeal No. 616 of 1968, 
D/- 17-4-1969, against order of Dist. J., 
Patiala, D/-3-1-1968. 

Transfer of Property Act (1882), Sec« 
tion 52 — Pendency of proceeding — 
Grant of leave under Art. 136 Constitu- 
tion — Proceedings do not become pend- 
ing — Land got in execution of decree 
gifted away by decree holder prior to 
prant of such leave — Gift not hit by 
lis pendens — Principle of transferee 
during pendency of proceeding being 
bound by its result — On facts principle 
held inapplicable and petition under 
S. 144, Civil P. C. against donee held 
not maintainable (Constitution of 
India, Art. 136 — Effect of grant of 
special leave) — (Civil P. C. (1908), Sec- 
tion 144). 

The remedy under Art. 136 Constitu~ 
tion is an extraordinary one and is nof 
in the ordinary line of appeal. It can- 
not therefore be said that by the grant 
of leave under Art. 136 Constitution pro- 
ceedings become pending and are in con- 
tinuation of the original suit. (Para 2) 


As such, when land got in execution 
of a decree is gifted away by the decree« 
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holder prior to the grant of the leave 
under Art. 136 Constitution, that gift is 
not hit by lis pendens as no proceedings 
could be said to be pending on the date 
of that gift. (Para 2) 

When in that Supreme Court ap- 
peal, the donee was not made a party 
and the appeal was compromised and 
a clause in the compromise deed ex- 
pressly mentioning the gift to be ficti- 
tious, laid down that the judgment- 
debtor-appellant was entitled to obtain 
possession of that land but that clause 
was later deleted held, that the deletion 
amounted to not disturbing the rights of 
the donee; it also showed that the ap- 
pellant recognised that the gift could not 
be held fictitious in the absence of the 
donee and that the donor could not 
deliver back possession of that land; the 
principle that the transferee during the 
pendency of a suit or proceeding was 
bound by the result thereof was inap- 
plicable and therefore. the appellant 
could not apply for restitution against 
the donee under S. 144, Civil P, C. 

(Para 2) 

J. V. Gupta, for Appellants; B. S. 
Shant, for Respondents. 

JUDGMENT: Jagir Singh, respond- 
ent 1, filed suit No. 325 of 1959 for pos- 
session of 160 bighas 8 biswas of agri- 
cultural land situate in the area of 
village Sandharsi, tehsil Rajpura, dis- 
trict Patiala, and of a kacha and pacca 
built house, described in the plaint, 
against the present appellants Mewa 
Singh and Sant Singh, in the Court of 
Subordinate Judge First Class, Rajpura, 
on 14th of July, 1959. This suit was 
dismissed on 31st August, 1960, but the 
appeal against the decree was accepted 
by the learned District Judge, Patiala, 
on 2lst December, 1960. The present 
appellants filed an appeal in this Court 
against the decree of the learned Dis- 
trict Judge, which was dismissed on 13th 
February, 1962. Their application for 
leave to appeal to the Supreme Court 
under Art. 133 of the Constitution was 
dismissed on 16th March, 1962. Jagir 
Singh had taken possession of the land 
in execution of the decree passed by the 
learned District Judge and on 2nd April, 
1962, he made a gift of 30 Bighas of 
land out of the land in suit in favour 
of Purshotam Dass Rattan, son of Ram 
Lal, son of Sukhram of Sandharsi, tehsil 
Rajpura, district Patiala. 

The gift deed was registered on Ist 
October, 1962, in the office of the Sub 
Registrar, Rajpura, at pages 475 to 501 
in book No. 19, Vol. 98. The appellants 
then filed a petition for special leave 
under Art. 136 of the Constitution in the 
Supreme Court of India, which was 
granted on 9th August, 1962. The donee, 
Purshotam Dass Rattan, was not made 
a party to the appeal, The present ap- 
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pellants and Jagir Singh and other res- 
pondents in the Supreme Court appeal, 
entered into a compromise on 28th July, 
1965, in accordance with which the ap- 
peal was decided by the Supreme Court. 
In para 10 of the petition of compromise 
the terms were stated as under:— 

“(i) That the appeal of the appel- 
lants be allowed against Jagir Singh res- 
pondent No. 1 and the judgment and 
decree of the High Court of Punjab in 
R. S. A. No. 32 of 1961 and of the Dis- 
trict Judge, Patiala, in C. A. No. 210 
of 1960 be set aside and the suit No. 325 
of 1959 of respondent No. 1 dismissed 
and the appellants and respondent No. Á - 
be left to bear their own costs. 

(ii) That the appeal against respond- 
ents Nos. 2 to 5 be dismissed. 

(iii) That Jagir Singh respondent 
No. 1 took possession of the land in 
suit in execution of the decree of the 
District Judge and he has given up and 
handed over the possession of the land 
to the appellants, and the appellants 
will be entitled to apply for restitution 
and for taking back the possession in 
the trial Court by virtue of the order 
of this Hon’ble Court in terms of this 
compromise. 


(iv) That at the time of the grant 
of special leave to appeal on 9th of 
August, 1962, by the Supreme Court, res- 
pondent No. 1 appeared and the peti- 
tion for stay of the appellants was dis- 
missed on 9th of August, 1962. That 
pendente lite, Jagir Singh respondent 
No. 1 made a fictitious gift of 30 Bighas 
of land, out of the land in suit by a 
gift deed dated 24th April, 1962, regis- 
tered on Ist October, 1962, with the 
Sub Registrar, Rajpura, at pages No. 475 
to 501 in book No. 19, Volume No. 98 
in favour of Purshotam Das Rattan son 
of Ramlal son of Sukhram of Sandharsi, 
tehsil Rajpura, district Patiala. The ap- 
pellants will be entitled to take pos- 
session of that land and respondent 
No. 1 has no claim to it as that gift is 
void. 

(v) That the appellants are entitled 
to withdraw the security amount of 
Rs. 2500/~ deposited as the costs of the 
respondents in this appeal. 

(iv) That respondent No. 1 admits 
that the gift of the land by Smt. Nihali 
in favour of the appellants dated 2nd 
May, 1958, is valid and the appellants 
are entitled to its possession and owner- 
ship.” 

The petition for permission to coma 
promise was heard and decided on 27th 
October, 1965 by the Supreme Court and 
on the agreement of the counsel for the 
parties Cl. (iv) of paragraph 10 of the 
petition of compromise was ordered to 
be deleted. A decree was passed in ac« 
cordance with the terms of the compro- 
mise contained in Cls. (i), (ii), (iii), (vj 
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and (vi) of paragravh 10 of the petition 
for recording the ccmpromise. Jagir 
Singh gave possession of the land which 
was in his possession tə the present ap- 
pellants but Purshotam Das Rattan did 
not deliver possession of the land, which 
he had obtained by way of gift, to the 
appellants, who, therefore, filed an ap- 
plication under Section 144 of the Code 
of Civil Procedure for restitution against 
Jagir Singh and others including 
Purshotam Das Rattan. This application 
was contested by Purshotam Das Rattan 
and the application of the appellants for 
restitution qua that land was dismissed. 
The appellants then filed an appeal in 
the Court of the District Judge, Patiala, 
which was also dismissed on 3rd Janu- 
ary 1968, against whica the appellants 
filed the present appeal in this Court. 


2. The legrned counsel for the 
appellants has contended that Purshotam 
Das Rattan respondent is bound by the 
decree passed against his transferor, 
namely, Jagir Singh, and as the suit of 
Jagir Singh against the appellants has 
been dismissed by the decree passed by 
the Supreme Court in terms of the com- 
promise, Purshotam Das Rattan is liable 
to deliver back the possession of 30 
Bighas of land to them. Reliance is 
placed on Order 22, Rules 10 and 11 of 
the Code of Civi Proczdure and the 
terms of Section 52 of the Transfer of 
Property Act. I regret my inability to 
accept this . submission of the learned 
counsel. 

In the first place, no proceedings 
were pending on 2nd Abril, 1962, when 
the gift of 30 Bighas of land was made 
by Jagir Singh in favour of Purshotam 
Das Rattan and that transfer is not hit 
by the principle of lis pendens. The re- 
medy under Art. 136 of the Constitution 
is an extraordinary remedy and is not 
in the ordinary line of appeal. It can- 
not, therefore, be said that after the 
Supreme Court granted leave to appeal 
to the appellants on 9th August, 1962, 
the proceedings became pending and 
were in continuation of the original suit. 
Secondly, the appeal before the Supreme 
Court was not dec:ded on merits but on 
a compromise between the parties to 
the appeal. Purshotam Das Rattan was 
admittedly not a party to that appeal. 
Clause (iv) of para 10 of the petition of 
compromise expressly made a mention 
of the gift of 30 Bizhas of land in favour 
of Purshotam Das Rattan and it was 
stated that the gift was fictitious and 
the appellants were entited to obtain 
possession of that land. 


This clause was deleted by an 
amended petition end the result of the 
deletion of that clause, in my opinion, 
is that the appellants recognised that 
they were not entitled to get back the 
possession of that land from Purshotam 
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Das Rattan as he was not a party to 
the appeal and in his absence it could 
not be held that the gift in his favour 
was fictitious. The appellants also re- 
cognised that Jagir Singh was not in a 
position to deliver back the possession 
to tnem of 30 Bighas of land which he 
had gifted in favour of Purshotam Das 
Rattan. For these reasons, the appel- 
lants cannot now seek the assistance of 
the Court to get possession of 30 Bighas 
of land from Purshotam Das Rattan. 
There is no doubt that the transferee 
during the pendency of a suit or other 
proceedings is bound by the result 
thereof but that principle cannot be 
made applicable to the facts of this case 
in view of the insertion of Cl. (iv) in 
paragraph 10 of the petition of compro- 
mise and then its deletion, which were 
conscious acts and amounted to not dis- 
turbing the rights of Purshotam Das 
Rattan. I, therefore, find no force in 
this appeal and affirm the decrees passed 
by the learned lower Courts. This ap- 
peal is, therefore, dismissed but without 
any order as to costs. 

Appeal dismissed. 
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MAN MOHAN SINGH GUJRAL, J. 

Shingara Singh Gujjar Singh, Ap- 
pellant v. The State of Punjab, Respond- 
ent. 

Criminal Appeal No. 1139 of 1968, 
D/-5-10-1970, from order of Diali Ram 
Puri, S. J., Ferozepore, D/-30-11-1968. 

(A) Evidence — Appreciation of — 
Interested witness — From mere fact 
that accused and his father were sup- 
porters of candidate opposing witness 
during election of Sarpanch, it could not 
be inferred that witness would develop 


malice against accused. (Para 5) 
(B) Evidence — Appreciation of — 
Interested witness — Witness compro- 


mising a civil suit against himself and 
father of accused, while decree therein 
was passed only against latter —— This 
fact alone would not lead to inference 
that witness was inimical towards ac- 
cused. (Para 5) 

(C) Explosive Substances Act (1968), 
S. 7 — Function of Central Government 
under S. 7 delegated by President under 
Art. 258 (1) of Constitution to State Gov- 
ernment — Authority of State Govern- 
ment io grant sanction under S. 7 to try 
any person for offence under the Act 
cannot be challenged — (Constitution of 
India, Art. 258 (1)) (Para 9) 

(D) Interpretation of Statutes —~ 


Statute granting power — When func- 
AO/AO/A4/71/SSG/T 
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tion is vested by Statute in State Gov- 
ernment, statutory provision has to be 
interpreted with aid of definition of 
“State Government” in Section 2 (60) of 
General Clauses Act — (General Clauses 
Act (1897), S. 2 (60)). (Para 12) 


(E) Constitution of India, Arts. 154 
(1), 163, 166 — Effect of — Order passed 
by duly authorised Secretary to Govern- 
ment — Order expressed in name of 
Governor and duly authenticated is order 
of State Government. 

The effect of Arts. 154 (1), 163 and 
166 is that State Government means the 
Governor: the executive power of the 
State vests in the Governor; it is 
exercised by him directly or by offi- 
cers subordinate to him in accordance 
with the provisions of the Constitution; 
the Ministers headed by the Chief Minis- 
ter advise him in the exercise of his 
functions. In the ultimate analysis it 
may also mean a Secretary to the Gov- 
ernment to whom the transaction of that 
business has been delegated by the 
Minister concerned by a standing order 
or otherwise in accordance with the 
Rules of Business framed by the Gov- 
ernor under Cls. (2) and (3) ar Art. 166 
of the Constitution. (Paras 12, 13) 

Hence, if an order is passed by the 
Secretary to Government who is autho- 
rised by a standing order in accordance 
with the rules of business framed by the 
Governor under Cis. (2) and (3) of Arti- 
cle 166 and is expressed in the name of 
the Governor as required by Cl. (1) of 
Art. 166 and is further authenticated in 
accordance with the rules of business, 
then this order would be considered to 
be the order of the State Government. 


(Para 13) 
(F) Constitution of India, Arts. 166 
(3), 246 — Explosive Substances Act 


(1908), S. 7 — State Government accord- 
ing sanction under S. 7 is discharging 
function of Central Government — Even 
then performance of this function would 
be business of State Government within 
Art. 166 (3) — Framing rules for re- 
gulating such business is not legislating 
any matter in List 1 of Sch. 7. 

A statutory function of the State 
Government becomes the function of the 
Governor and the business of State Gov- 
ernment under Art. 166 (3) such statu- 
tory business. It is, therefore, com-~ 
petent for the Governor to allocate such 
statutory function to the Ministers by 
making rules under Art. 166 (3). The 
State Government while according sanc- 
tion under Section 7 of the Explosive 
Substances Act would no doubt be dis- 
charging the function of the Central 
Government and not of the State Gov- 
ernment, but the performance of this 
function would be the business of the 
State Government, for the convenient 
transaction of which the Governor can 
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make rules of business under Art. 166 
(3). While making rules under Art. 166 
(3) the Governor is not legislating in 
respect of the matters included in List I 
of the Seventh Schedule of the Con- 
stitution and is only regulating the 
manner in which the business of the 
State Government is to be performed. 
AIR 1965 Mys 143, Distinguished. 
(Para 14) 
(G) Maxim — Delegata potestas non 
potest delegari — Sub delegation of 
delegated power is permissible only 
when person on whom power is conferr- 
ed is allowed to delegate expressly or 
by necessary intendment — (Constitution 
of India, Art. 245). (Para 12) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj 225 (V 56)= 
ILR (1969) 2 Punj & Har 173 
=1969 Cri LJ 932, Manmohan 
Singh Johal v. The State 13 
(1965) AIR 1965 Mys 143 (V 52), 
Mount Corporation v. Director 
of Industries and Commerce in 
Mysore, Bangalore 14 
(1959) AIR 1959 SC 308 (V 46)= 
(1959) Supp (1) SCR 319, Gulla- 
palli Nageswara Rao v. Andhra 
Pradesh State Road ‘Transport 
Corporation 12 


B. S. Chawla, for Appellant: Mela 
Ram Sharma, Deputy Advocate-General, 
Punjab and H. S. Toor with him, for 
Respondent. 

JUDGMENT: This is an appeal by 
Shangara Singh against his conviction 
under Section 5 of the Explosive Sub- 
stances Act and Section 25 of the Arms 
Act imposed by the Sessions Judge, 
Ferozepore, by order dated 30th Novem- 
ber 1968 whereby he was sentenced to 
three years’ rigorous imprisonment 
under Section 5 of the Explosive Sub- 
stances Act and to six months’ rigorous 
imprisonment under Section 25 of the 
Arms Act. Both the sentences were 
ordered to run concurrently. Being 
aggrieved the convict has come up in 
appeal to this Court. 

2, The case of the prosecution is 
that on 1lth August 1967 Baldev 
Sharma, Station House Officer, Police- 
Station Mamdot, received secret infor- 
mation that Shangara Singh had illicit 
weapons in his possession. He then 
sent for the accused and interrogated 
him in the presence of Ram Lal and 
Gurbax Singh P. Ws. as a result of 
which he made a statement that he had 
buried a hand-grenade and five live 
cartridges in his courtyard. This state- 
ment was reduced to writing. The ac- 
cused then led the police party to his 
house and got these articles recovered. 
The hand-grenade was sent to the Ins- 
pector Explosives, North Circle, Agra, 
who opined that it was a hand-grenade 
used by military personnel and was 
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charged with explosive mixture. Sanc- 

tion was then octained from the Gov- 

ernment for prosecution under Section 5 

of the Explosive Substances Act and 

from the District Magistrate for pro~ 

oo under Section 25 of the Arms 
ct. 

3. At the trial the appellant 

denied the allegations and stated that he 
had been falsely implicated at the in- 
stance of Gurbax Singh. It was also 
stated that Baldev Sharma was inimical 
to him as his father had refused to give 
evidence for the prosecution in some 
case. 
i 4. The conviction of the appel- 
lant rests on the testimony of Ram Lal 
P. W. 2, Gurbax Singh P. W. 3 and 
Baldev Sharma P, W. 4. All these wit- 
nesses have given a straightforward ac- 
count of the mamer in which the re~ 
covery was made from the possession of 
the appellant. 


5. While urging that the evidence 
of Ram Lal and Gurbax Singh P. Ws. 
be not accepted i was pointed out by 
the learned counsel for the accused that 
both Ram Lal ard Gurbax Singh had 
enmity with the eccused and that Gur- 
bax Singh was also a stock witness of 
the police. Ram Lal has admitted that 
one Raghbir Singh opposed him during 
the election to the offizte of Sarpanch 
and that the accused and his father 
were supporting Raghbir Singh. Even 
if it be accepted as true no inference 
ean be drawn that Ram Lal would deve- 
lop malice against the accused and his 
father merely because [ke many other 
persons they were supporters of the op-« 
posing candidate. 

It was then ‘vointed out that one 
Beli Ram had filed a suit against Ram 
Lal and Gujar Sirgh, the father of the 
accused, and in that case Beli Ram had 
compromised with Ram Lal while a 
decree was passed against Gujar Singh. 
Gujar Singh has filed an appeal in which 
Ram Lal is a respondent. This circum 
stance is also not capable of leading to 
an inference that Gujar Singh bore a 
grudge against Ram Lal. The suit wag 
filed by Beli Ram and the decree was 
passed in his favour. The contest was 
between Beli Ram and Gujar Singh. The 
fact that Ram Lal made a settlement 
with the plaintiff in that case would not 
give rise to the inference that Ram Lal 
was inimical towards Gujar Singh or 
his son. I, therefore, finc that Ram Lal 
is an independent witness and his evi- 
dence can be believed. 

As far as Gurbax Singh is con- 
cerned it was suggested that he had got 
a case registered against one Mohinder 
Singh and had cited Gujar Singh, father 
of the appellant, as one of the witnesses. 
It was further suggested that Guiar 
Singh was given up as having been won 
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over. While admitting that he had cited 
Gujar Singh, Gurbax Singh denied that 
Gujar Singh was given up on the ground 
that he had resiled from his statement. 
It has not been shown that the denial 
of Gurbax Singh was false. In any 
case, even if it be accepted that Gujar 
Singh did not support Gurbax Singh in 
the case against Mohinder Singh it would 
not imply that Gurbax Singh had any 
animus against the appellant. The evi- 
dence of Gurbax Singh can also, there- 
fore, be believed. 


6. Besides these two witnesses, 
we have also the evidence of Baldev 
Sharma, Sub-Inspector of Police, whe 
had interrogated the accused and Te- 
covered the hand-grenade. There is no 
suggestion that he had any grudge 
against the appellant. The only sugges- 
tion was that he had asked the father 
of the accused to appear as witness in 
a case and as the accused’s father had 
refused to appear as witness, the ac- 
cused had been falsely involved in the 
present case. This suggestion was deni- 
ed and even otherwise it does not ap- 
pear believable that if the father of the 
appellant had refused to appear as wit- 
ness Baldev Sharma would have impli- 
cated the son in a false case. In that 
case the target would have been the 
father and not the son. 

Ta For the foregoing reasons, the 
conclusion is inescapable that the appel- 
lant had made a statement which. had 
led to the recovery of the hand-grenade 
and the cartridges. The accused was, 
therefore, rightly found to be in posses= 
sion of the hand-grenade and cartridges. 

8. Faced with this situation the 
learned counsel for the appellant urged 
that there was no valid sanction for the 
prosecution of the - accused under Sec- 
tion 5 of the Explosive Substances Act 
as the sanction was accorded by the 
Deputy Secretary who had no jurisdic- 
tion to grant sanction. 

9. Section 7 of the Explosive 
Substances Act provides that no Court 
shall proceed to try any person for an 
offence against this Act except with the 
consent of the Central Government. In 
view of this provision consent for the 
prosecution had to be given by the Cen- 
tral Government. However, in the ex- 
ercise of the powers conferred by Cl. (1) 
of Art. 258 of the Constitution the Presi- 
dent has delegated to the State Govern« 
ment the functions of the Central Govern- 
ment under Section 7 of the Explosive 
Substances Act. The notification issued 
by ag President is in the following 


term. 
S No. 33/2/57-Police (IV) 
Government of India, 
Ministry of Home Affairs, 
No. 48303, New Delhi-2, the 4th 
May, 1957. 
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NOTIFICATION 


In exercise of the powers conferred 
by Cl. (1) of Art. 258 of the Constitu- 
tion and in supersession of all previous 
notifications on the subject the Presid~ 
ent hereby entrusts to all State Gov- 
ernments, with their consent, the func- 
tions of the Central Government under 
Section 7 of the Explosive Substances 
Act, 1908 (VI of 1908).” 

Clause (1) of Art. 258 of the Constitu~ 
tion provides— 

“Notwithstanding anything in this 
Constitution the President may, with the 
consent of the Government of a State, 
entrust either conditionally or uncondi- 
tionally to that Government or to its 
officers, functions in relation to any 
matter to which the executive power of 
the Union extends.” 

In view of the above notification and the 
provisions of Art. 258 (1) and Art. 246 
of the Constitution which lays down 
that Parliament has exclusive power to 
make laws with respect to any of the 
matters enumerated in List I in the 
Seventh Schedule, which is known as the 
Union List, it cannot be seriously chal- 
lenged that the State Government had 
the authority to grant sanction under 
7 ie 7 of the Explosive Substances 
ct. 


16. The argument raised by Mr. 
Bhagat Singh Chawla appearing for the 
appellant is twofold. It is firstly stated 
that the President having delegated to 
the State Governments the functions of 
the Central Government under Section 7 
of the Explosive Substances Act the 
State Government could not further 
delegate this power to the Secretary or 
Deputy Secretary and the order passed 
by the Deputy Secretary on the basis 
of that delegated power was consequent- 
ly without jurisdiction. The second con- 
tention of Mr. Chawla is that the State 
Government while giving sanction was 
in fact performing the function of the 
Central Government and not of the 
State Government and the rules of busi- 
ness framed by the Governor under 
Art. 166 (3) would not govern the per- 
formance of this function by the State 
Government. 

Mr. Chawla states that as the eg- 
ecutive power of a State Government 
extends to matters with respect to which 
the legislature of a State has power to 
make laws and as the subject of arms, 
firearms, explosives, ete., is in the Union 
List the executive power of the State 
Government does not extend to matters 
connected with explosives. The rules of 
business framed by the Governor under 
Art. 166 (3) could, therefore, not be 
pressed into service by the State Goy- 
ernment while performing the functions 
of the Central Government under Arti- 
cle 258 (1). l 
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11. Before examining these argu- 
ments it is necessary to observe that the 
sanction in this case was authenticated 
by the Deputy Secretary, Home, for 
Secretary to Government, Punjab, Home 
Department, and expressed to be grant- 
ed in the name of the Governor. Shri 
K. G. Bhatnagar, Deputy Secretary, 
Home, was examined as Court witness 
and he stated that Shri T. K. Nair who 
was then working as Deputy Secretary 
Home, had granted the sanction. It is 
further in his statement that the file 
relating to the grant of sanction was 
not sent to the Minister in charge of 
the Home Department. He, however, 
added that in those days the Chief 
Minister, was the Minister in charge of 
the Home Portfolio and he had passed 
a standing order for the disposal of the 
business of the Departments in his 
charge. He proved copy of standing 
order Exhibit C. W. 1/1. Item 54 of the 
Standing Order provides that cases re- 
lating to sanction for the prosecution 
under Explosive Substances Act could 
a disposed of by Deputy Secretary, 

ome. 


12. While considering the first 
argument raised by Mr. Chawla it may 
be remarked that a State Government 
is not a personal body and it can only 
function in the manner and through the 
machinery prescribed by law. The 
maxim ‘delegata potestas non potest 
delegari makes sub-delegation of dele- 
gated power unauthorised unless the 
person on whom power is conferred is 
allowed to delegate expressly or by 
necessary intendment. The general rule 
of sub-delegation of statutory power has 
to be looked from the point of view 
whether a mere administrative power 
has been delegated or whether it is 
legislative or quasi judicial power. Ad- 
ministrative power is generally to be 
exercised by officials of the Government. 
Moreover, in cases where delegation does 
not involve a matter of trust or discre- 
tion, power to sub-delegate is implied. 


Considering that the State Govern- 
ment is an impersonal body and was per- 
forming purely administrative power, 
the power to sub-delegate could be im- 
plied. Leaving this apart, the question 
is not so much of sub-delegation of 
power as of whether the Deputy Secre- 
tary while granting sanction under Sec- 
tion 5 of the Explosive Substances Act 
could be considered to be acting as 
State Government within the meaning 
of the notification issued by the Presi- 
dent under Art. 258 (1). When a func- 
tion is vested by a statute in the State 
Government the statutory provision, 
which in this case is the notification 
issued by the President, has to be inter- 
preted with the aid of the General 
Clauses Act. Clause (60) of S. 2 of the 
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General Clauses Act, 1897, defines ‘State 
Government’ as respects ‘anything done 
or to be done after the commencement 
of the Constitution (VII Amendment) 
Act, 1956, to mean in a State, the Gov- 
ernor, and in a Unicn Territory, the 
Central Government. 


Article 154 (1) of the Constitution 
provides that the executive power of the 
State shall be vested in the Governor 
and s be exercised by him either 
directly or thrcugh officers subordinate 
to him in accordance with this Constitu- 
tion. Article 163 further provides that 
there shall be a Council of Ministers 
with the Chief Minister at the head to 
aid and advice the Governor in exercise 
of his functions. Article 166 (1) re- 
quires that all executive action of the 
Government of State shall be expressed 
to be taken in the name of the Governor. 
Clause (3) of this Article provides that 
the Governor skall make rules for the 
more convenient transaction of the busi- 
mess of the Government of the State 
and for the allceation among Ministers 
of the said business in so far as it is 
not business with respect to which the 
Governor is by or under this Constitu- 
tion required tə act in his discretion. 
The combined effect of all these pro- 
visions was cons:dered by the Supreme 
Court in Gullapalli Nageswara Rao v. 
Andhra Pradesh State Road Transport 
Corporation, AIR 1959 SC 308 (325) and 
it was observed as follows:— 


“The effect of the aforesaid provi- 
sions may be stated thus: A State Gov- 
ernment means the Governor; the execu- 
tive power of the State vests in the 
Governor; it is exercised by him direct- 
ly or by officers subordinate to him in 
accordance with the trovisions of the 
Constitution; the Ministers headed by the 
Chief Minister advise him in the ex- 
ercise of his functions. The Governor 
made rules enabling the Minister in 
charge of particular department to dis- 
pose of cases before him and also autho- 
rising him, by means of standing orders, 
to give such directions as he thinks fit 
for the disposa. of the cases in the 
department. Pursuant to the rule, the 
record discloses, tne Chief Minister, who 
was in charge of Transport, had made 
an order directing the Secretary to Gov- 
ernment, Home Dezpartment, to hear the 
objections filed against the scheme pro- 
posed by the State Transport Authority.” 


13. The meaning of the expres- 
sion ‘State Government’ was also con- 
sidered by this Cours in Manmohan 
Singh Johal v. The State, ILR (1969) 2 
Puni & Har 173 = (AIR 1969 Puni 225), 
wherein Sarkaria, J., observed as 
under— 


“The ‘Government’ spoken of in 
Section 196-A, Criminal P. C., means the 
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Governor acting on the advice of the 
Council of Ministers, or on the advice 
of the individual Minister to whom the 
Department concerned has been allocat- 
ed under the Rules of Business framed 
by the Governor. In tbe ultimate 
analysis it may also mean a’ Secretary 
to the Government to whom the tran- 
saction of that business has been dele- 
fated by the Minister concerned by a 
standing order or otherwise in accord- 
ance with the Rules of Eusiness framed 
by the Governor under Cls. (2) and (3) 
of Art. 166 of the Constitution. If an 
order according the consent for the pur- 
poses of sub-section (2) of S. 196-A, Cri- 
minal P. C.„ is passed by the Council 
of Ministers, authorised Minister, or the 
authorised Secretary, and is thereafter 
expressed in the name of the Governor 
as required by Cl. (1) of Art. 166 and 
authenticated in accordance with the 
rules of business, then in view of the 
provisions of Cl. (2) of Art. 166, this 
order cannot be challenged on the ground 
that it was not passed or made by the 
Governor.” 


In view of the above it is clear that if 
the order is passed by the Secretary to 
Government who was authorised by a 
standing order in accordance with the 
rules of business framed by the Gov- 
ernor under Cls. (2) and (3) of Art. 166 
and is expressed in the name of the 
Governor as required by Cl. (1) of Arti- 
cle 166 and is further authenticated in 
accordance with the rules of business, 
then this order would be considered to 
be the order of the State Government. 
I, therefore, find no merit in the first 
argument raised by Mr. Chawla. 


14. The second argument raised 
by Mr. Chawla is equally without force. 
The General Clauses Act, 1897, defines 
‘State Government’ to mean the Gov- 
ernor. A statutory function of the State 
Government becomes the function of the 
Governor and the business of State Gov- 
ernment under Art. 166 (3) such statu- 
tory business. It is, therefore, compe- 
tent for the Governor to allocate such 
statutory function to the Ministers by 
making rules under Art. 166 (3). The 
State Government while according sanc- 
tion under Section 7 of the Explosive 
Substances Act would no doubt be dis- 
charging the function of the Central 
Government and not of the State Gov- 
ernment, but the performance of this 
function would be the business of the 
State Government, for the convenient 
transaction of which the Governor can 
make rules of business under Art. 166 
(3). While making rules under Art- 
cle 166 (3) the Governor is not legislat- 
ing in respect of the matters included 
in List I of the Seventh Schedule of 
the Constitution and is only regulating 
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the manner in which the business of the 
State Government is to be performed. 


The case of Mount Corporation V. 
Director of Industries and Commerce m 
Mysore, Bangalore, AIR 1965 Mys 143, 
on which reliance was placed by Mr. 
Chawla, does not in fact support his 
argument. In this case Central Gov- 
ernment made an order called the Im- 
ports (Control) Order, 1955, in exercise 
of the powers contained in Section 3 of 
the Imports and Exports (Control) Act, 
1947. By this order the Central Gov- 
ernment regulated the grant of licence 
for the import of stainless steel. In 
pursuance of a public notice issued by 
the Iron and Steel Controller, Calcutta, 
for the licensing period April-Septem- 
ber 1963 the petitioners applied for the 
grant of licences to import stainless 
steel. These applications were to be 
made to the sponsoring authority which 
authority had to make his recommenda- 
tion to the licensing authority. 


The recommendations of the spon- 
soring authority were called ‘essentiality 
certificate’. As the sponsoring authority 
did not issue the essentiality certificate 
to the petitioners the licensing authority 
rejected the application for licences and 
the petitioners challenged the action of 
the State Government in the High Court 
under Art. 226 of the Constitution. One 
` of the main grounds on which the order 
was challenged was that the essentiality 
certificate was not received by the 
licensing authority from the sponsoring 
authority as the authority of the spon- 
soring authority had been encroached 
upon and usurped by the State Govern- 
ment under the device of a committee 
constituted by the State Government. 
The object of the constitution of the 
committee was to deal with the distribu- 
tion of raw material like stainless steel. 


The grievance of the petitioners was 
that though the sponsoring authority was 
one of the members of the committee 
but he without exercising independent 
judgment merely acted as a messenger 
for conveying the decision of the com- 
mittee to the licensing authority. Though 
on behalf of the respondents it was con- 
tended that the committee was only an 
advisory committee but it was observed 
that the sponsoring authority being an 
officer of the Government of Mysore it 
was not possible to expect of him to 
disregard the decisions of the committee 
constituted by the Government which 
was presided over by the Deputy Minis- 
ter of that Government. On these facts 
the following observations were made: 

“Unlike in the Constitution of 
United States of America, where there 
are two separate sets of officials namely, 
Federal officials and State officials, under 
our Constitution though the field of 
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legislative and executive actions of the 
Central Government and State Govern- 
ment are demarcated, the Central Gov- 
ernment execute several of its functions 
through officers of the State Govern- 
ment, and when it so does, the officers 
of the State Government are really dis- 
charging the functions of the Central 
Government and not of the State Gov- 
ernment. The scheme of federation 
would be a myth if the State Govern- 
ment, by a clever device could direct the 
actions of their officers when they ex- 
ercise statutory powers in the discharge 
of the affairs of the Central Govern- 
ment. 

The subject-matter of regulation of 
imports into the country is a matter in- 
cluded in List I of Schedule VII of the 
Constitution, and therefore, within the 
exclusive jurisdiction of the Union Gov- 
ernment, and the legislative power of 
the State with which its executive power 
is co-extensive, does not extend to the 
subiect of regulating imports into the 
couniry. 


By the device of appointing the 
Sponsoring Authority as a member of 
the Committee, and conveying the deci- 
sions of the committee through the con- 
duit pipe of Sponsoring Authority, the 
State Government had attempted to do 
indirectly what it could not do directly, 
and. therefore, the order constituting the 
committee was ultra vires of the powers 
of the State Government, and that all 
action taken by the Committee constitut- 
ed under that order was illegal, without 
jurisdiction, and null and void. 

Moreover, when an authority ex- 
ercises his jurisdiction under a statute, 
he has to exercise his own individual 
judgment or discretion as the case may 
be. He cannot adopt the decision of any 
other body as his own. 

The constitution of the Committee 
was a device by the State Government 
to exercise the power of distribution of 
import licences when it had no such 
powers. The appeal provided against 
the refusal to grant licences was not an 
effective or adequate remedy in the cir- 
cumstances of this case.” 

From the above observations it would 
be clear that in Mount Corporation’s 
case, AIR 1965 Mys 143 the orders of 
the Sponsoring Authority were not con- 
sidered bad because it had framed its 
own rules to regulate its own business 
but because the decision taken by the 
sponsoring authority was not the deci- 
sion of that authority but of another 
committee which the State Government 
had constituted and which the State 
Government had no authority to con- 
stitute and because the sponsoring autho- 
rity was turned into a channel through 
which those decisions were conveyed te 
the licensing authority. The above ob- 
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servations, therefore, do not support Mr. 
Chawla’s contention that the Governor 
while granting sanction under Section 7 
of the Explosive Substances Act read 
with notification No. 33/2/57-Police (IV) 
Government of India, Ministry of Home 
Affairs, No. 48303 dated 4th May 1957, 
issued under Ar. 258 (1) of the Con- 
stitution could not make rules to re- 
gulate the business of granting sanction 
even though the State Government was 
performing the function of the Central 
Government while giving sanction. 


15. The result af the above dis- 
cussion is that senction Exhibit P-7 had 
been validly granted. The appellant 
having been found to be in possession 
of the handgrenade and the cartridges, 
I find no merit in this appeal and dis- 


miss the same. 
Appeal dismissed. 
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Sadhu Ram, Petitioner v. Superin- 
tendent of Police. Bhatinda and others, 
Respondents. 


Civil Writ No. 1094 of 1969, Dj/- 
17-9-1969. 


(A) Constitution of India, Art. 226 
—- Writ petition to quash order of sur- 
veillance against petitioner — Petitioner 
not bound to disclose his shady anteced- 
ents — Police must justify action taken 
to put petitioner on re — Pun- 
jab Police Rules (1934), R 


Where a petitioner a, a “writ peti- 
tion asking for an appropriate writ 
against police directing them to remove 
the petitioner’s name from surveillance 
register but failed to disclose his shady 
past in his petition. 

Held, a party is given some choice 
in the drafting of his pleadings in a 
manner best suited to his purpose and 
there is no obligation imposed on the 
petitioner to say anything as regards the 
shady side of his personality. It is for 
the police to bring out the facts justify- 
ing action under the police rules against 
the petitioner which imposed certain 
restrictions on his free movements and 
avocation in life. The petition cannot 
be thrown out simply because the peti- 
tioner elected not to say anything with 
regard to his antecedents. AIR 1953 
Pun 193 and AIR 1951 Punj 1. Ref. 

(Para 5) 

(B) Punjab Police Rules (1934), R. 23 
mi Police surveillance —~- Placing a per- 
son under surveillance and starting his 
history sheet is legal —— No notice to 


XN/KN/F39/69/BDB'C ; 


Sadhu Ram v. Supdt., Police 


ALR. 


person placed on surveillance is neces« 
sary — Surveillance register is a confi- 
dential document — Police officer must 
have reasonable belief that surveillant 
is a habitual offender. 


For the efficient discharge of their 
duties the police officers are empowered 
by the Punjab Police Rules (1934) to 
open the history sheets of suspects and 
to enter their names in police register 
No. 10. These powers. are required to 
be exercised with caution and in strict 
conformity with the rules. The condi- 
tion precedent to the opening of history 
sheets under Rule 23.9 (2) is that the 
suspect is a person “reasonably believed 
to be habitually addicted to the crime 
or to be an aider or abetter of such 
person,” similarly, the condition prece- 
dent under Rule 23 (4) (3) (b) for the 
entry of the names of the suspects in 
part II of the Police register No. 10, is 
that they are “persons who are reason- 
ably believed to be habitual offenders 
or receivers of stolen property, whether 
they have been convicted or not.” In 
order to justify his action the belief of 
the police officer must be a reasonable 
belief, i.e. it must be based on reason- 
able grounds. The police officer is not, 
however, required by Rr. 23.4 and 23.5 
to disclose the grounds upon which he 
arrived at his finding or to say that he 
reasonably believed in the finding. But 
mere belief is not enough. The suspect 
may or may not have been convicted of 
any crime, even apart from any convic- 
tion, there may be reasonable grounds 
for believing that he is a habitual of- 
fender. AIR 1959 Punj 323 and AIR 
1966 SC 1766, Rel. on. (Para 6) 

(C) Punjab Habitual Offenders (Con- 
trol and Reform) Act (12 of 1952), S. 2 
(3) — Punjab Police Rules (1934), R. 23 
— Habitual offender — Definition given 
in Punjab Act (12 of 1952) not applic- 
able to mterpretation of that word used 
in other Acts — Punjab Police Rules de 
not stand repealed by Act 12 of 1958. 

The definition of a ‘habitual offen~ 
der’ in Cl. (3) of Section 2 of the Pun- 
jab Habitual Offenders (Control and Re- 
form) Act 1952 (Act No. 12 of 1952) can 
be used only for the interpretation of 
the provisions of that particular Act 
and is not to be generally applied for 
the interpretation of provisions of or the 
rules made under, other Acts. Thea 
Police Rules, however, do not stand re- 
pealed by the Punjab Habitual Offenders 
(Control and Reform) Act, 1952, and as 
long as they are in force, there is no 
bar to police taking action under the 
Police Rules. The History sheet of a 
person could be started and his name 
entered in the Surveillance Register 
under the Police Rules if there was rea- 
son to believe that he was a habitual 
offender and that this could be done 
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even if the person had not been con- 
victed of any crime even once. 
(Para 6) 
(D) Constitution of India, Art. 226 
-— Mala fides, allegation of—Courts re- 
luctant to go into question of mala fides 
unless it is necessary. 


Charges of mala fide are easy to 
make but difficult to rebut and the 
Courts are normally reluctant to go 
into such controversial questions unless 
it is necessary to do so in proceedings 
under Art. 226. 1967 Ser LR (Punj & 
Har) 623, Rel. on. (Para 7) 

(E) Punjab Police Rules (1934), 
R. 23 — Surveillance register and history 
sheet — Both can be opened simultane- 
ously. 

The word ‘ordinarily’ in police 
Rule 23.5 (2) does not make it incum- 
bent on the Superintendent of Police to 
open a History sheet before the name 
of a habitual offender can be entered 
into the Surveillance Register and there 
can be exceptional circumstances in 
which both these measures can be taken 
simultaneously. (Para 7) 
Cases Referred: Chronological Paras 
(1967) 1967 Ser LR (Punj & Har) 

623, Kanhaya Lal Khatri wv 

Amritsar Improvement Trust 7 
(1966) AIR 1966 SC 1766 (V 53)= 

1966 Cri LJ 1486, Dhanji Ram l 

Sharma v. Supdt. of Police 6 
(1959) AIR 1959 Punj 323 (V 46)= 

ILR (1959) Punj 1369, Tirlok 

Singh Gurdit Singh v. Supdt. of 

Police, Ferozepur 6 
(1953) AIR 1953 Puni 193 (V 40)== 

54 Pun LR 366, Narain Dass v. 

State of Punjab 5 
(1951) AIR 1951 Punj 1 (V 38)= 

ILR (1950) Puni 321, U. C. Rekhi 

v. Income-tax Officer, New 

Delhi. 5 
Harbans Lal, for Petitioner; Rattan 
Singh, for Respondents Nos. 1 to 4. 


JUDGMENT: Shri Sadhu Ram, a 
businessman of Bhatinda, has filed this 
petition under Arts. 226 and 227 of the 
Constitution of India for the issuance of 
a writ of certiorari, mandamus or such 
other appropriate writ or direction ete. 
for the quashing of an order dated July 
25, 1968, whereby the petitioner’s his- 
tory sheet had been started and his 
name had been entered in Surveillance 
Register No. 10 under Rule 23.5 of the 
Punjab Police Rules by the respondents. 
It was alleged amongst other things that 
there was no circumstance justifying 
the opening of the petitioner’s History 
Sheet and the inclusion of his name in 
the Surveillance Register and that these 
steps had been taken mala fide and were 
a gross abuse of their powers by the 
respondents and that the Police Rules 
were ultra vires of the Constitution of 
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India as they were an encroachment on 
the petitioner’s fundamental rights. The 
impugned order was said to have been 
passed to put pressure on the petitioner 


‘to withdraw a complaint filed by him 


against some police officers of Bhatinda 
in the Court of the Chief Judicial Magis. 
trate, Bhatinda. 

2. The allegations in the petition 
are that on June 26, 1968, during the 
petitioner’s temporary absence from 
Bhatinda, his house was raided at about 
8.30 P. M. by Sub-Inspector Uttam 
Singh, Head Constables Gurcharan Singh 
and Surjit Singh, and that some female 
members of the petitioner’s family were 
threatened and beaten and were made 
to part with a sum of Rs. 500/-. The 
incident was witnessed by two neigh- 
bours Duni Chand and Chiranji Lal and 
the latter had sent telegrams to the 
Chief Minister, Punjab, the same night 
and to some other authorities the next 
day. The petitioner had also returned 
to Bhatinda on June 27, 1968 and had 
filed a complaint under Sections 452, 
323, 504 and 384 read with Section 34 
Indian Penal Code against these police 
officers in the court of Chief Judicial 
Magistrate. The complaint had been 
forwarded to the Judicial Magistrate and 
the complainant was directed to appear 
before him on 5-7-1968. 

The petitioner and his witness 
Chiranji Lal were, however, arrested by 


Sub-Inspector Waryam Singh, Station 
House Officer, Incharge of Kotwali, 
Bhatinda, on the eve of this hearing 


while the other witness Duni Chand was 
arrested from the Court compound early 
in the morning on the date of hearing, 
The petitioner’s counsel managed- to get 
a date and thereby avoided the dismis- 
sal of the petitioner’s complaint. The 
petitioner was produced for remand be- 
fore a Magistrate on 5-7-1968 and came 
to know in Court that a false case for 
theft and criminal trespass had been re- 
gistered against him and Duni Chand 
about 3 weeks earlier. They both re- 
mained in police custody upto 9-7-1968, 
when they were released on bail. While 
they were in police custody they were 
beaten and threatened to withdraw the 
complaint against the police officers. The 
other witness Chiranji Lal had also been 
kept in police custody and beaten for 
two days and was let off on 6-7-1968 
only after he had been forced to give 
in writing that he would not support 
the petitioner in the complaint case and 
that he had sent the telegrams on June 
26/27, 1968 at the instance of some satta 
gamblers. Chiranji Lal complained in 
writing about this to respondent No. Ë 
as soon as he was released on 6-7-1968 
and copies of the complaint were sent 
by him to a number of authorities in- 
cluding the Inspector General of Police 
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and Chief Mirister, Punjab. As the 
arrest of the petitioner and his witness 
on the eve of the hearing amounted to 
Contempt of Court, a complaint was also 
filed by the petitioner in the High Court 
and was pending before Jindra Lal, J. 
when this petition was instituted. That 
complaint was Criminal Criginal No. 114 
of 1968 and hes been decided on 7-5- 
1969. 

Sub-Inspector Waryam Singh, Sta- 
tion House Officer of Kotwali, Bhatinda 
and Head Constable Gurcharan Singh 
have been both sentenced to simple im- 
prisonment for one month and to pav 
a fine of Rs. 100’-. During the hearing 
of that case for contempt of Court the 
petitioner came to knaw on December 
10, 1968, from the statement of Head 
Constable Ujaggar Singh recorded by the 
Sessions Judge at Bhatinda, that his His- 
tory Sheet had heen started and his 
name entered in the Surveillance Re- 
pister No. 10 on July 25, 1968 (Annexure 
B). This was ore day after the peti- 
tioner’s complaint for Contempt of Court 
had been admitted by Jindra Lal, J. 
The petitioner denied that he was in- 
dulging in Satta gambling and the ac- 
tion of the respomdents in starting the 
petitioner’s History Sheet and register- 
ing him as a shady character was mala 
fide and gross abuse of their powers 
under the Police Rules. The simultane- 
ous opening of tne petitioner’s History 
Sheet and his registration in the Sur- 
veillance Register were said to be against 
the Rules and to be not justified by the 
facts and circumstances of the case. The 
Superintendent of Police, Bhatinda, had 
been asked to discontinue the petitioner’s 
History Sheet and to strike off his name 
from the Surveilance Register by a 
notice served through a counsel but the 
notice had remained wun-acknowledged. 
Manifest injustice had been done to the 
petitioner and he had been deprived of 
his freedom of movement and the right 
to carry on his trade freely. On these 
grounds it was prayed that the impugn- 
ed order of the respondents may be 
quashed by a writ of certiorari and 
they may be directed by a writ of 
mandamus to discontinue the petitioner’s 
History Sheet and to strike off the peti- 
tioner’s name from the Surveillance 
Register. 

3. Head Constable Surjit Singh 
has filed an affidavit dermying the allega- 
tions about the reid and criminal tres- 
pass in the petitioner’s house on 26-6- 
1968. The complaint filed by the peti- 
ea on 27-6-1968 was described to be 
false. 


4. Sub-Inspector Waryam Singh, 
respondent No. 1 denied on affidavit the 
allegations about mala fides or abuse of 
powers. According to him the petitioner 
was a habitual offender as he indulged 
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in Satta gambling. The petitioner had 
been convicted in 1951 tnder Sec. 409, 
Indian Penal Code and had undergone 
imprisonment for three years. He had 
been challaned in 5 cases of Satta 
gambling between the years 1957 to 1964 
and one case of Satta gambling was 
pending against him. He had been con- 
victed in one of these cases in 1964-65. 
The opening of the petitioner’s History 
Sheet and registration of his name in 
the Surveillance Register were justified 
under the Police Rules. The material 
against him had been duly considered 
and found to be reasonably sufficient to 
justify a report by respondent No. 1. 
Shri Sukhpal Singh, respondent No. 3, 
who was at that time the Superintend- 
ent of Police at Bhatinda, duly consi- 
dered this report of respondent No. 1 
and found sufficient material to justify 
the opening of the petitioner’s History 
Sheet and for registering his name in 
the Surveillance Register in accordance 
with the provisions of the Police Rules. 
The action taken owas bona fide and 
strictly in accordance with the rules. No 
fundamental right of the petitioner had 
been infringed and the Police Rules 
were intra vires of the Constitution of 
India. Shri Gursharn Singh who had 
taken over as Superintendent of Police 
at Bhatinda in July, 1968 had duly con- 
sidered the notice served by the peti- 
tioner through a counsel and had found 
that there was no ground for discon- 
tinuing the History Sheet of the peti- 
tioner or for the removal of his name 
from the Surveillance Register. 


5. The petition is silent about 
the previous convictions and chal- 
lans of the petitioner under the Gambl- 
ing Act and his conviction for criminal 
breach of trust and the counsel for the 
respondents argues that the petition 
should be dismissed because material 
facts have been suppressed by the peti- 
tioner. He relies on a Division Bench 
ruling in Narain Dass v. State of Pun- 
jab, AIR 1953 Punj 193 which had 
followed U. C. Rekhi v. Income-tax Off- 
cer. New Delhi, AIR 1951 Simla 1. A 
party is given some choice in the draft- 
ing of his pleadings in a manner best 
suited to his purpose and there was no 
obligation imposed on the petitioner to 
say anything as regards the shady side 
of his personality. It was for the res- 
pondents to bring out the facts justify- 
ing action under the Police Rules against 
the petitioner which imposed certain res- 
trictions on his free movements and 
avocation in life. Particulars about the 
petitioner’s previous convictions and 
challans are not being disputed by the 
petitioner’s counsel and the petition can- 
not be thrown out simply because the 
petitioner elected not to say anything 
with regard to his antecedents. Allega- 
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tions of mala fides have been made 
against the respondents and the ill-timed 
arrest of the petitioner and his wit- 
nesses when his complaint against Res- 
pondent No. 1 and other police officers 
was due to be heard by a court may call 
for my looking further into the case. It 
has been found that these arrests 
amounted to a Contempt of Court and 
the Station House Officer, respondent 
No. 1 and a Constable have been con- 
victed and sentenced by Jindra Lal, J. 
(Criminal Original No. 114 of 1968, 
decided on 7-5-1969). 


6. The petitioner’s counsel has 
challenged the vires of the Police Rules. 
The matter is concluded by a Division 
Bench ruling of this court in Tirlok 
Singh Gurdit Singh Rajput v. Supdt. of 
Police, Ferozepur, AIR 1959 Punj 323. 
It was held that a Surveillance Register 
kept under Police Rules is no more than 
a confidential Police record which en- 
ables the Police to perform its duties 
more efficiently. Maintaining such Re- 
gister is not unconstitutional. There is 
no doubt that to apprehend a person 
who is not alleged to have committed a 
crime or to restrict his liberty in any 
way, would be illegal, but to keep watch 
over a bad character cannot be said ta 
infringe any right given to him under 
the Constitution or by any law. The 
tules quite clearly lay down that the 
surveillance register is a confidential 
document and an entry made in it does 
not affect the personal liberty of the 
individual in any way. Therefore, it is 
not necessary thaf any notice should be 
given to the person concerned before 
his name is entered in this register. Ii 
his personal liberty is at any time in- 
terfered with then the aggrieved person 
has a clear remedy under law. In this 
case Tirlok Singh petitioner had been 
prosecuted under Section 454, Indian 
Penal Code and even though his pro- 
secution had been dropped the order of 
the Superintendent of Police entering 
petitioner’s name in the Surveillance Re- 
gister No. 10 was upheld. 


The correctness and legality of an 
order opening a History Sheet and en- 
tering petitioner’s name in the Surveil- 
lance Register under Rules 23.4, 23.9 
and 23.10 of the Punjab Police Rules 
was again under consideration in Dhanji 
Ram Sharma v. Superintendent of 
Police, ATR 1966 SC 1766, and it was 
held that for the efficient discharge of 
their duties the police officers are em- 
powered by the Punjab Police Rules 
(1934) to open the history sheets of sus- 
pects and to enter their names in police 
register No. 10. These powers are re- 
quired to be exercised with caution and 
in strict conformity with the rules. The 
condition precedent to the opening of 
history sheets under Rule 23.9 (2) is that 
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the suspect is a person “reasonably beli- 
eved to be habitually addicted to tbe 
crime or to be an aider or abettor of 
such person”. Similarly, the condition 
precedent under Rule 23.4 (3) (b) for the 
entry of the names of the suspects in 
part JI of the police register No. 10, is 
that they are “persons who are reason- 
ably believed to be habitual offenders 
or receivers of stolen property, whether 
they have been convicted or not.” In 
order to justify his action, the belief of 
the police officer must be a reasonable 
belief, ie. it must be based on reason- 
able grounds. The police officer is not, 
however, required by Rules 23.4 and 
23.5, to disclose the grounds upon which 
he arrived at his finding or to say that 
he reasonably believed in the finding. 


But mere belief is not enough. ‘The. 
suspect may or may not have been con! 
victed of any crime. Even apart from| 
any conviction, there may be reasonable 
grounds for believing that he is a habi- 
tual offender. In that case the petitioner 
had been charged with the offence of 
forging Railway tickets and receipts on 
three occasions and he had been dis- 
charged in two cases while his convic- 
tion had been set aside on appeal by 
the High Court in the third case. The 
petitioner in that case had not been con- 
victed even once for the commission of 
any offence. In spite of these facts an 
order opening petitioner’s history sheet 
and registering him as a shady character 
was upheld because the Police officers 
entertained a reasonable belief that the 
petitioner was a habitual offender. The 
petitioner’s counsel in this case has 
drawn my attention to the definition of 
a ‘habitual offender’ in Cl. (3) of See. 2 
of the Punjab Habitual Offenders (Con-| 
trol and Reform) Act, 1952 (Act No. 12 
of 1952) but this definition can be used 
only for the interpretation of the pro- 
visions of that particular Act and is not 
to be generally applied for the interpre- 
tation of provisions of or the rules made 
under, other Acts. 


The Punjab Habitual Offenders 
(Control and Reform) Act, 1952, was 
enacted to make provisions for the re- 
gistration of habitual offenders and for 
imposing certain restrictions on their 
movements and the object of the Police 
Rules invoked in the present case may 
also appear to be almost the same. The 
Police Rules, however, do not stand re- 
pealed by the Punjab Habitual Offen- 
ders (Control and Reform) Act, 1952, 
and as long as they are in force, there 
is no bar to a Superintendent of Police 
taking action under the Police Rules. 
According to the definition in the said 
Act, a person would be a habitual of 
fender only if he has been convicted 
twice of any one or more of the sche- _ 
duled offences within a continuous 
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period of five yeers and who as a result 
of such convictions suffered imprison~ 
ment for a total period of 12 months or 
more. In spite of the coming into force 
of the said Act in 1952, the Supreme 
Court had held in 1966 in Dhanji Ram 
Sharma’s case, AIR 1966 SC 1766 (supra) 
that the history sheet of a person could 
be started and his namə entered in the 
Surveillance Register under the Police 
Rules if there was reason to believe that 
he was a habitual offender and that this 
could be done even if the person had 
not been convicted of any crime even 
once. 


7. The petitioner has made 
allegations of mala fides against the res- 
pondents. It is true that the arrest of 
the petitioner ani his witnesses, cited 
in the complaint case, was rather ill- 
timed, but some Police Officers of the 
lower rank were responsible for that 
Contempt of Court and they have suf- 
fered for their irresponsibe conduct. We 
have, however, the afiidavits of two 
police officers of the high rank of Super- 
intendents of Police that they found 
enough material against the petitioner to 
justify their opening his History Sheet 
and for making an entry of his name in 
the Surveillance Register in accordance 
with the Police Eules. The petitioner’s 
request for removal of his name from 
the Surveillance Register has also been 
duly considered by a Superintendent of 
Police. It was observed by Narula. J. 
in Kanhaya Lal Khatri v. Amritsar Im- 
provement Trust, 1967 Ser LR (Punj & 
Har) 623, that charges cf mala fide are 
easy to make but difficult to rebut and 
the Courts are normally reluctant to go 
into such controversial questions unless 
it is necessary to do sc in proceedings 
under Art. 226 of the Constitution. In 
this case I find that the allegations of 
mala fides made by the petitioner have 
been successfully rebutted by the res- 
pondents and that there were just and 
reasonable grourds for proceeding 
against the petitioner under Rules 23.4., 
23.5, 23.9 and 23.1) of the Police Rules. 


The word ‘ordinarily’ in Police Rule 
23.5 (2) does not make it incumbent on 
the Superintendent of Police to open a 
History Sheet before the name of a 
habitual offender can be entered into 
the Surveillance Register and there can 
be exceptional circumstances in which 
both these measures can be taken simul- 
taneously. The petitioner has two con- 
victions for serious offences to his credit 
and has been challenged about half a 
dozen times. Ther2 was sufficient mate- 
rial against him and he tried to avert 
action under the Police Rules by being 
over-bearing. Things had got too thick 
and he precipitatec his registration as a 
` habitual offender by his own conduct. 


A.L R. 


The respondents have taken action in 
valid exercise of powers conferred on 

them by the Police Rules. 
8. The writ petition is accord- 
ingly dismissed. No order as to costs. 
Petition dismissed, 
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Smt. Inde Kaur, Petitioner v. Chief 
Settlement Commissioner, Punjab, Re- 
habilitation Dept. Jullundur and others, 
Respondents. 

Civil Writ No. 2733 of 1969, D/- 
18-9-1970. 


Displaced _ Persons (Compensation 
and Rehabilitation) Act (1954), S. 10 — > 
Gift, Sale or will of land by a displaced 
person to whom it is allotted on a quasi- 
permanent basis is void as prohibited by 
S. 10 — (X-Ref. (i) E. P. Punjab Eva- 
cuees’ (Administration of Property) Act 
(14 of 1947), S. 5-A) (Gi) E. P. Eva- 
cuees’ (Administration of Property) Act 
(1950), S. 41). — Observations in (1967) 
69 Pum LR 517 held per incuriam. 


{Para 5) 
Section 10 of the Rehabilitation Act 
expressly preserved the conditions, 


which were binding on an allottee in 
possession of the evacuee property be- 
fore the same was acquired under the 
Rehabilitation Act and to that extent, 
provisions of Section 41 of the 1950 
Evacuees’ Act, as also para 4 (c) of Noti- 
fication No. 4892-S, dated 8-7-1949, stand 
impliedly incorporated in Section 10 of 
the Rehabilitation Act. Observations in 
(1967) 69 Pun LR 517 held per incuriam. 
(Para 5) 
Cases Referred: Chronological Paras 
(1967) 69 Pun LR 517 = ILR 
(1967) 2 Puni 627, Sewaji v, 
Sardarni Gurdial Kaur 4 
(1962) AIR 1962 SC 994 (V 49)=— 
1962 Supp (2) SCR 733, Basant 
Ram v. Union of India 4 


H. S. Toor, for Petitioner; B. S. 
Jawanda, for Respondent No. 4. 


ORDER: The facts leading to the 
filing of this writ petition are that one 
Mal Singh son of Rattan Singh, whom 
the petitioner Ind Kaur claims to be 
her father, was an allottee of 9-64 
Standard Acres of land. Later on, this 
allotment was reduced to 4-14? units and 
the rest was declared to be excess with 
him, but that excess land was purchas- 
ed by him. Mal Singh executed a gene- 
ral power of attorney on 11-2-1965 in 
favour of Kartar Singh. father-in-law of 
Mehman Singh, respondent No. 4. On 
18-6-1965, Kartar Singh as attorney of 
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Wal Singh made a gift of some property. 
including 4-143 S. As. of land standing 
in the name of Mal Singh as a quasi- 
permanent allottee. On 2-7-1966, Mal 
Singh died, On 30-8-1966, the peti- 
tioner Inde Kaur applied for a peras 
manent Sanad in the capacity of succes- 
sor-in-interest of Mal Singh claiming 
herself to be his daughter. On 22-10- 
1966, Sanad regarding the permanent 
proprietary rights of the estate of Mal 
Singh was granted by respondent No. 3 
to the petitioner. Respondent No. 4 
Mehman Singh, went up in appeal 
against the order of the Naib Tehsildar- 
cum-Managing Officer (respondent No. 3) 
dated 22-10-1966, whereby the Sanad 
was granted to the petitioner and the 
Assistant Settlement Commissioner with 
powers of Settlement Commr., Punjab, 
Jullundur, vide his order, dated 1-7-67 
(copy Annexure ‘B’ to the writ petition) 


dismissed his appeal with the observa-. 


tion that the gifting of the disputed land 
did not seem to be correct and on that 
score the permanent proprietary rights 
obtained by the petitioner could not be 
quashed. However, respondent No. 4, 
Mehman Singh, succeeded in his revi- 
sion petition under Section 24 of the 
Displaced Persons (Compensation and 
Rehabilitation} Act, 1954 (Act No. 44 of 
11954), hereinafter called the Rehabilita- 
tion Act, and the Chief Settlement Com- 
missioner, Punjab, Jullundur, vide his 
order, dated 11-8-1969, set aside the 
order of the Naib Tehsildar-cum-Manag- 
ing Officer, dated 22-10-1966, and that 
of the Assistant Settlement Commis- 
sioner, dated -1-7-1967, and ordered that 
permanent rights with respect to 4-14} S. 
As. of land be conferred upon Mehman 
Singh. It is this order of the Chief 
Settlement Commissioner, dated 11-8- 
1969 (copy annexure ‘D’ to the writ peti- 
ition}, which has been challenged through 
this writ petition at the instance of Inde 
Kaur petitioner. 7 

2. Respondent No. 4, Mehman 
Singh, conceded that he did not dispute 
the status of the petitioner as the 
daughter of Mal Singh. So on facts 
there is no dispute. Therefore, this 
Court is called upon to decide only the 
legal contentions raised by the parties. 

3. Mr. H. S. Toor, learned coun- 
sel for the petitioner, has urged that 
alienation by gift, sale or will of a pro- 
perty, allotted to a person on a quasi- 
permanent basis, by an _ allottee was 
strictly prohibited by Section 5-A of the 
East Punjab Evacuees’ (Administration 
of Property) Act, 1947 (East Punjab Act 
No. XIV of 1947), hereinafter called the 
11947 Evacuees’ Act; para 4 (c) of Noti- 
fication No. 4892-S, dated 8-7-1949 
issued under the 1947 Evacuees’ Act by 
Rehabilitation Department; and Sec. 41 
of the East Punjab Evacuees’ (Adminis- 
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tration of Property) Act, 1950, herein- 
after called the 1950 Evacuees’ Act. _ He 
has further urged that the conditions 
imposing such restrictions regarding ali- 
enation by the abovementioned Acts 
were specifically preserved by Sec. 10 
of the Rehabilitation Act. Before pro- 
ceeding further, it will be pertinent to 
reproduce below, for facility of refer- 
ence, the relevant provisions of the 
abovementioned Acts— 

4. Section 5-A of the 1947 Eva- 
cuees’ Act reads as follows: 

“5-A(1) No sale, mortgage, pledge, 
lease, exchange or other transfer ‘of any 
interest or right in or over any pro- 
perty made by an evacuee or by any 
person in anticipation of his becoming 
an evacuee, or by the agent, assign or 
attorney of the evacuee or such person, 
on or after the fifteenth day of August, 
1947, shall be effective so as to confer 
any rights or remedies on the parties to 
such transfer or on any person claim- 
ing under them unless it is confirmed by 
the Custodian. l 

(2) An application for confirming 
such transfer may be made by any per- 
son claiming thereunder or by any per- 
son lawfully authorised by bim. 

* x t £ dd 
Para 4 (c) of Notification No. 4892-S, 
dated 8-7-1949, provides as follows: 

“4. The allottee shall— 

(a) * * # c3 

(b) g ¥ 7 ha 
__ (c) nof, except as provided in CI. 5 
below, transfer or charge the land by 
any sale, gift, will, mortgage or other 
private contract, but may lease the land 
for a period not exceeding three years 
and, with the consent in writing of the 
Custodian or Rehabilitation Authority 
first had and obtained, lease the land 
for more than 3 years. Any lease made 
by the allottee will not exonerate the 
allottee from his liability to pay rent or 
to observe the covenants and conditions 
of this allotment. The lease will, how- 
ever, automatically terminate when for 
any reason the allotment terminates.” 
Section 41 of the 1950 Evacuees’ Act pro- 
vides as under: 

“41. Subject fo the other provisions 
contained in this Act, every transaction 
entered into by any person in respect of 
property declared or deemed to be dec- 
lared to be evacuee property within the 
meaning of this Act, shall be void unless 
entered into by or with the previous 
approval of the Custodian.” 

Section 10 of the Rehabilitation Act 
reads as follows: 

“10. Where any immovable property 
has been leased or allotted to a displac~ 
ed person by the Custodian under the 
conditions published. 

(a) by the notification of the Gov-~ 
ernment of Punjab in the. Department 
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of Rehabilitation No 4895-S or 4892-S, 
dated 8th July, 1949, oE 

(b) d a 

and such EE is au under 
the provisions af this Act and forms 
part of the compensation pool, the dis- 
placed person shall, so long as the pro- 
perty remains vested in the Central 
Government, continue in possession of 
such property cn the same conditions 
on which he held the property immedia- 
tely before the date of the acquisition, 
and the Central Government may, for 
the purpose of payment of compensation 
to such displaced person, transfer to 
him such property on such terms and 


conditions as may be prescribed. 
* * + F 4 


The learned counsel for the res- 
pondent No. 4, in reply, has urged that 
In the Rehabilitation Act no such res- 
friction is incorporated regarding the 
alienation of the allotted property and 
after the promulgation of the Rehabili- 
tation Act, provisions of all other Acts, 
rules and notifizations stood repealed. 
In support of his contention, the learned 
counsel has referred me to a Division 
Bench decision of this Court reported in 
Sewaji v. Sardarni Gurdial Kaur, (1967) 
69 Pun LR 517, and he has pointedly 
relied upon paras 14, 15 and 16 of the 
judgment, which read— 

“14. Nor does the finding of the 
learned Senior Subordinate Judge to the 
effect that the agreement for sale was 
void as being in contravention of the 
bar against transter of the land created 
by the Punjab Government notification 
dated July 8, 1949, which still applied 
to the property, appear to be correct. 
Learned counsel for the respondent 
sought to justify the said finding of the 
Court below on three grounds. It was 
firstly contended by him that the Pun- 
jab Act prohibited the sale. No such 
provision in the Punjab Act has been 
shown to us. Moreover there does not 
appear to be any force in this argument 
as the Punjab Act had been repealed 
long before the agreement in dispute 
was executed between the parties. It is 
secondly argued by counsel that a 
Similar provision exists in Section 41 of 
the 1950 Act, which is in the following 
COPS aeo Sec, ud Geer are Sone. oaao “heer dee 

(This ee has already ‘been re- 
produced in the earlier part of this 
judgment). 

15. Reliance was lastly placed on 
para 4 (c) of the Punjab Government 
notification dated July 8, 1949, which 
has already been quoted in an earlier 
part of this judgment. It does stand 
to reason that if there is an absolute 
statutory bar to the transfer of certain 
property, an. agreement in contravention 
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of such a statutory prohibition would be 
void under Section 23 of the Contract 
Act as being opposed to public policy 
and its specific performance may be re- 
fused by Courts on that ground. The 
question still remains whether there 
was in fact any statutory bar or pro- 
hibition of the kind pleaded by the res- 
pondent at the time of the execution of 
the agreement? AJl arguments of such 
prohibition have been based either on 
the provisions of 1950 Act or on noti- 
fications made under rules framed by 
the Punjab Government in exercise of 
its powers under sub-section (2) of Sec- 
tion 22 of the Punjab Act, which are 
alleged to have remained in force on 
account of various subsequent repealing 
and saving provisions. In view of the 
law that has been authoritatively laid 
down by their Lordships of the Supreme 
Court in Basant Ram v. Union of India, 
(AIR 1962 SC 994) it does not appear 
to be necessary to go into the minute 
details of the arguments of the learned 
counsel for the respondent. It was held 
by the Supreme Court in Basant Ram’s 
case, (ATR 1962 SC 994) as follows: 

‘It is not in dispute that the evacuee 
property in these two villages was noti- 
fied under Section 12 (1) of the Act on 
March 24, 1955. The consequence of 
that notification is that all rights, title 
and interest of the evacuees in the pro- 
perty ceased with the result that the 
property no longer remained evacuee 
property. Once therefore the. property 
ceased to be evacuee property it cannot 
be dealt with under the Central Act 
No. 31 of 1950 or the Rules framed 
thereunder. The property in these two 
villages became part of the compensation 
pool after the notification of March 24, 
1955 and could be dealt with under the 
provisions of the Act and any variation 
or cancellation of any lease or allotment 
thereafter could only ba made under 
Section 19 of the Act. This is the posi- 
tion which emerges on a consideration 
of Sections 12, 14, 16 and 19 of the Act 
after the notification under Section 12 
(1) was made with respect to the evacuee 
property in these two villages on March 
24, 1955.’ 

16. It is, therefore, apparent that 
neither any provision in the 1950 Act 
nor of any rule made thereunder or 
deemed to have been made thereunder, 
ean furnish amy good defence to the 
claim of the appellants to enforce the 
agreement of sale which was admittedly 
executed long after the publication of 
the abovesaid notification of acquisition 
of the property by the Central Govern- 
ment under Section 12 (1) of the Rehabi- 
litation Act. It is also significant that 
in para 3 of 1949 notification of the 
Custodian (Punjab) for the administra- 
tion of evacuee property, it was speci- 
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fically stated that the allotment under 
the law was to remain in force so long 
as the property vested in the Custodian 
and remained subject to the provisions 
of the Evacuee Act. That situation ad- 
mittedly came to an end on March 24, 
1955. Thereafter, the rights of the 
quasi-permanent allottees became sub- 
ject to the Rehabilitation Act. It has 
been conceded by the counsel for the 
respondent that there is no provision in 
the Rehabilitation Act imposing any 
absolute statutory bar to the transfer of 
the property which might be acquired 
by a quasi-permanent allottee in lieu of 
compensation payable to such an al- 
lottee. The finding of the trial Court 
to the effect that the transfer sought 
to be enforced by the appellants was 
strictly forbidden by law at the time 
of the execution of the agreement 15, 
therefore, wholly incorrect and is set 
aside.” 

5. A perusal of the above-quoted 
observations of Narula, J., who spoke 
for the Court, makes it clear that the 
learned Judge decided the matter on the 
assumption that all the restrictions Įm- 
posed by the previous Acts, Rules and 
Notifications came to an end after the 
promulgation of the Rehabilitation Act 
and since there was no provision of a 
like nature imposing restrictions on ali- 
enation incorporated in the Rehabi- 
litation Act, there was no bar on the 
right of an allottee to alienate the land 
allotted to him on quasi-permanent basis. 
It seems that the provisions of S. 10 of 
the Rehabilitation Act were not brought 
to the notice of the Bench or at least 
have not been considered by it in detail. 
The wording of S. 10 of the Rehabilita- 
tion Act (which has already been repro- 
duced above) makes it clear that til 
such time the said property is trans- 
ferred to him in lieu of the payment of 
compensation, he shall continue to hold 
and possess such property on the same 
conditions which were applicable before 
the property in question was acquired 
under the Rehabilitation Act by the 
Centrai Government, and the conditions 
under which the land, subject-matter of 
the present writ petition, was allotted 
to Mal Singh deceased are incorporated 
in Notification No. 4892-S, dated 8-7- 
1949. It has not been contended by the 
learned counsel for the respondent No. 4, 
that such conditions were varied by any 
other . notification or Act. If anything 
the 1950 Evacuees’ Act clearly preserv- 
ed such conditions by enacting Sec. 41. 
The only argument that is raised is that 
the whole of this Act with its various 
provisions stood repealed at the time of 
the enforcement of the Rehabilitation 
Act, but there is no dispute with this 
proposition. What has to be kept in 
mind is that Section 10 of the Rehabili- 
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tation Act expressly preserved the con- 
ditions, which were binding on an al- 
lottee in possession of the evacuee pro- 
perty before the same was acquired 
under the Rehabilitation Act and to that 
extent, provisions of Section 41 of the 
1950 Evacuees’ Act, as also para 4 (c) of 
Notification No. 4892-S, dated 8-7-1949, 
stand impliedly incorporated in Sec. 10 
of the Rehabilitation Act. Thus I hold 
that on the date on which gift was ef- 
fected by Mal Singh in favour of res- 
pondent No. 4 there existed a bar re- 
garding alienation of the property held 
by him for effecting gift, sale etc. and 
the gift in question is void and inopera- 


tive. 

6. For the reasons recorded 
above, I allow this writ petition and 
quash the impugned order, dated 11-8- 
1969 (annexure ‘D’ to the writ petition) 
of the Chief Settlement Commissioner, 
but in the circumstances of this case 
make no order as to costs. 


Petition allowed. 
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Summa Ram and another, Appel- 
lants v. Chain Singh and others, Res- 
pondents. 


Second Appeal No. 1463 of 1969, D/- 


15-9-1970, from decree of Asa Singh 
Gill, Addl Dist, J., Gurdaspur, D/- 
18-8-1969. 

Displaced Persons (Compensation 


and Rehabilitation) Act (1954), S. 8-A — 
Rehabilitation Authority cannot cancel 
for non-payment of mortgage money, 
even a part of allotment made. Ft can 
only recover the amount as arrears of 
land revenue. (Paras 4 & 6) 
Cases Referred: Chronological Paras 


(1969) 71 Pun LR 93 = ILR (1970) 
T 379, Budha Ram v. Behari 


4, 6 
(1964) 66 Pun LR 770 = ILR 
(1964) 2 Punj 706, Shiv Dayal 
v. Union of India 3, 6 


(1940) ATR 1940 Lah 252 (V 27)= 
190 Ind Cas 692, Jai Singh v. 
Wali Mohammad g 
R. L. Batta, for Appellants; S. S. 
Mahajan, for Respondents. 
JUDGMENT:— Koru and Maru 
who have been described as cousin 
brothers were displaced persons from 
some village in district Sialkot which is 
now a part of West Pakistan. After 
their migration to this side of Indo- 
Pakistan border they were separately al- 
lotted some evacuee lands by the Reha- 
bilitation authorities and sanads grant- 
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ing them permanent rights had been 
issued in their favour. Koru died soon 
after this allotment and Maru succeeded 
to the land allotted to him. In the 
meanwhile, there was consolidation of 
holdings in the village and the land in 
dispute is a part of the land that fell 
to Maru’s hare in the consolidation pro- 
ceedings. Maru sold all his land in 


favour of Chain Singh, plaintiff-respon- . 


dent No. 1, in the years 1957 and 1959. 

2e The Rehabilitation authorities 
came to know that the lands left by 
Koru and Maru in West Pakistan were 
under mortgage with possession with 
some Muslims. It wes therefore felt 
that Koru and Maru were not entitled 
to all the land that had been allotted to 
them. Maru who was the surviving al- 
lottee was asked to pay the mortgage 
‘debt at a flat rate of Rs. 450/- per 
standard acre of the area allotted to 
him and the deceased and on his failure 
to comply the allotment of some of the 
area was cancelled. The evacuee lands 
retrieved by the Rehabilitation autho- 
rities by this cancellation of the allot- 
‘ ments made in favour of Koru and Maru 
were then put up for sale at a public 
auction. Chain Singh Eimself purchased 
some area out of the retrieved lands at 
this public auction held in 1961. The 
land in dispute was however purchased 
at the public auction conducted by the 
Rehabilitation authorities by the defend- 
ant-appellants, Summa Ram and Lachh- 
man Singh. 

3. Chain Singh, vlaintiff-respond- 
ent No. 1, then filed this suit for the 
possession of the land in dispute which 
had been purchased by the defendant- 
appellants in the public auction. It was 
his case that the Rehakilitation authori- 
ties had no legal right to cancel the 
permanent allotments of evacuee lands 
made in favour of Koru and Maru and 
that he had lawfully purchased the 
entire land from Maru by virtue of the 
registered sale deeds executed in his 
favour in the years 1957 and 1959. The 
defendants, Summa Ram and Lachhman 
Singh were therefore described to have 
acquired no valid rights at the public 
auction. The suit was decreed by the 
trial Court in respect of the entire land 
except for an area of about 4 Marlas 
which was found not to have formed the 
subject-matter of the public auction in 
favour of Summa Ram, appellant No. 1. 
The trial Court had relied upon the 
Division Bench ruling in Shiv Dayal v. 
Union of India, (4964) 56 Pun LR 770 
and had come to the findings, inter alia, 
that the order of cancellation of the suit 
land passed by the Rehabilitation autho- 
rities was illegal, ultra vires, without 
furisdiction and void. 

4, The auction~purchasers, Summa 
Ram and Lachhman Singh, had filed an 
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appeal which has been dismissed by the 
Additional District Judge, Gurdaspur, on 
1-8-1969. Before this appeal was decid~ 
ed, Section 8-A had been inserted in the 
Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 by the Amend- 
ing Act No. 17 of 1968. The appellants 
relied on this section in support of their 
argument that the Rehabilitation autho- 
rities were fully justified in cancelling 
the allotment in favour of Koru and 
Maru on the ground that the lands left 
by Koru and Maru in West Pakistan 
were under mortgage with Muslims and 
that the mortgage debt which had been 
determined to be payable by these al- 
lottees had not paid by them tothe Reha- 
bilitation authorities. It was argued that 
the mortgage debt was recoverable by 
the Rehabilitation authorities as arrears 
of land revenue and that the cancella- 
tion of the allotments in favour of Koru 
and Maru could be taken as a step in 
that direction. A similar contention had 
been raised in the case of Budha Ram 


v. Behari Lal, (1969) 71 Pun LR 93. 
While dealing with this contention, 
Pandit, J., was pleased to observe as 
follows:— 


“There is no merit in this conten- 
tion. The provisions of S, 8-A quoted 
above do not show that the Managing 
Officer had any power vested in him to 
cancel the allotment made in favour of 
the displaced person on account of non= 
payment by him of the mortgage money. 
All that the section laid down was that 
in a case where it was found that a 
displaced person had mortgaged his land 
to the Muslims in Pakistan and had 
come over to India and land had te be 
allotted to him, then a notice would be 
issued to him by the Settlement Com- 
missioner for determining the principal 
sum for which the property ‘was so 
mortgaged. After having ascertained 
that, such portion of that amount as 
bore the same proportion as the ‘com- 
pensation payable to the displaced per- 
son bore to the value of the verified 
claim of the displaced person in res- 
pect of that mortgaged property, would 
be deducted from the compensation pay- 
able on account of the mortgaged pro- 

perty. In a case where compensation 
had already been paid to the displaced 
person without any such deduction hav- 
ing been made (which would be the 
position in several cases, because this 
Section 8-A was introduced in the main 
Act only in 1968 but with retrospective 
effect), the displaced person was given 
the option to pay the amount due from 
him within three months of the date on 
which the said amount was determined. 
Where the displaced person had been 
given compensation by meens of transfer 
of property to him out of the compensa- 
tion pool, he was given the alternative 
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either fo (a) retain the property given 
to him and pay the amount due in cash; 
or (b) surrender a part of the property 
equivalent to the amount due; the autho- 
rities had been given the power to re- 
cover the said amount as arrears of land 
revenue. These provisions could not be 
constructed to mean that the authorities 
were entitled to cancel the allotment for 
the non-payment of the mortgage 
money. No such power was given to the 
Managing Officer under this section. A 
definite procedure has been prescribed 
in this section which is to be followed 
by the authorities concerned and after 
complying with the same, they are 
authorised to recover the amount due 
from the displaced person as arrears of 
land revenue but only if he does not 
pay the same or surrender the property 
of the value equivalent to that amount. 
That recovery, of course, can be made 
by selling the property allotted or any 
other property or by any other mode 
mentioned in Section 67 of the Punjab 
Land Revenue Act, 1887. Nowhere has 
the Managing Officer been authorised to 
cancel the entire allotment made in lieu 
of the mortgaged land left by him in 
Pakistan for the non-payment of the 
mortgage money, as had been done in 
the instant case. Jt is pertinent to men- 
tion that in the present case, the pro- 
cedure prescribed in S. 8-A had not been 
Followed, but according to certain execu- 
tive instructions, Behari Lal had been 
asked to pay a flat rate of Rs. 450/- per 
standard acre in lieu of the mortgage 
money due from him to the Muslim 
mortgagees in Pakistan. On non-pay- 
ment by Behari Lal of that amount, his 
entire allotment made to him in lieu of 
the mortgaged land, was cancelled and 
the same was then put to auction and it 
was purchased by Budha Ram, appellant. 
I would, therefore, hold that the decision 
of the courts below that the order of 
cancellation was ultra vires, illegal and 
Ales iat jurisdiction, was correct in 
aw.” 

5. Following this ruling, the 
Tower appellate Court had dismissed the 
appeal filed by the defendants, Summa 
Ram and Lachhman Singh. 

6. These defendants have come 
up in second appeal. No valid reason 
has been given why the rulings in the 
cases of (1964) 66 Pun LR 770 and (1969) 
71 Pun LR 93 (supra) should not be 
followed. It was half-heartedly argued 
by Shri Batta, the learned counsel for 
the appellants, that cancellation of the 
whole of the land would be void and 
illegal and that where the cancellation 
is only of a part, the ruling in Budha 
Ram’s case, (1969) 71 Pun LR 93 would 
not apply. The observations of Pandit, 
J. in Budha Ram’s case, (1969) 71 Pun 
LR 93 which are based on the provi- 


in title. 
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sions of Section 8-A of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act, 1954, would be equally ap- 
plicable whether the cancellation is of the 
whole of the land allotted or only of a 
part. The earlier part of the ruling 
may show that even in that case the 
cancellation was only of a part of the 
total land allotted to the displaced per- 
son Behari Lal, 


Ts Another contention raised by 
Shri Batta was that Chain Singh plain- 
tiff had himself purchased at the public- 
auction, conducted by the Rehabilitation 
authorities, a part of the land which had 
been retrieved by a cancellation of the 
original allotment in favour of Koru 
and Maru and that Chain Singh was 
now estopped from taking up the posi- 
tion that this cancellation of the original 
allotment to tke displaced persons from 
West Pakistan was illegal. As a corol- 
lary, the plea was also taken up that 
appellants were bona fide purchasers 
for value without notice of the defect 
The lower Appellate Court had 
not allowed this plea to be raised on the 
ground that the plea had not been taken 
in the written statement. There can be . 
no estoppel against the statute and Chain 
Singh plaintiff is not shown to have. 
been guilty of making any misrepresen~ 
tations or of having induced any wrong 
beliefs in the minds of the appellants. 
He has himself been a victim of the 
wrong exercise of powers by the autho- 
rities and is not guilty of making any 
misrepresentations etc. The appellants 
were taking all the risk when purchas- 
ing the property at a public auction and 
they did not get anything better than 
the title that could have been passed to 
them by the State Government and the 
Union of India. As the Rehabilitation 
authorities had acted illegally in can- 
celling the original allotments, the ap- 
pellants cannot claim to have acquired 
any valid title at the public auction. 


8. Shri Batta then relies on 
Sardar Jai Singh v. Wali Mohammad, 
AIR 1940 Lah 252, and argues that he 
should be allowed even at this stage of 
second appeal to agitate a point of law 
as it can be determined from the mate- 
rial already placed on record. The 
question how far a person is a bona 
fide purchaser for value without notice 
of defect in title is a mixed question of 
law and fact and the bona fides and 
want of notice cannot be established 
without giving the parties an oppor- 
tunity of examining evidence on the 
factual aspects of the points in con- 
troversy. This ruling does not therefore 
help the appellants in any manner. Even 
otherwise, I find that Chain Singh plain- 
tiff is not estopped from pointing out 
the illegalities or inherent lack of juris- 
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diction in the proceedings of the: Re- 
venue authorities. 
_ 9 The appeal has no force and 
is dismissed with costs. 

Appeal dismissed, 
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Bachna Sukh Ram, Petitioner v. 
State of Punjab and others, Respondents. 


Civil Writ Nos. 1583 to 1588, 1556 
and 1542 to 1547 of 1970, D/- 7-8-1970. 

{A} Tenancy Laws — Pepsu Ten- 
ancy and Agricuftural Lands Act (13 of 
1955), Ss. 23, 24 and 52, Bales under 
B. 15 — Certificate under S. 23 — It 
must bear the date of actual issue only. 


Sections 23 and 24 and R. 15 show 
that the tenant seeking to acquire pro- 
prietary rights in the leased land has 
not only to deposit the first instalment 
of the compensation payable to the land- 
lord but also produce the deposit receipt 
before the Prescribed Authority within 
the prescribed 15 days along with a 
stamp paper. Ruls 15 by requiring the 
tenant to furnish a stamp paper for the 
certificate under Section 23 shows that 
he will be issued the certificate when 
desired by him sc that his option under 
Section 24 is not lost by the issuance 
of the certificate simultaneously with 
his deposit. It is clear from these pro- 
visions that the deposit and production 
of receipt will only mean that the ten- 
ant accepts to be the purchaser of the 
proprietary right and not that he be- 
comes the owner of the leased land or 
that the proprietary rights of the exist- 
ing landlord are extinguished. These 
last two changes as well as the cessation 
of the landlord-tenant relationship are 
brought about only by the certificate. It 
therefore follows that the issuance of 
the certificate which must be within the 
shortest time possible after the furnish- 
ing of the stamp paper is not a procedu- 
ral formality or rrinisterial act and that 
the certificate must bear the date of its 
actual issue and not the date of the 
deposit nor can it be made valid from 
that deposit date. (1966) 68 Pun LR 
787, Distinguished. (Paras 3, 4 and 5) 


(B) Tenancy Laws — Pepsu Ten- 
ancy and Agricultural Lands Act (13 of 
1955), Ss. 23, 24 and 52, Rules under, 
R. 15 — Duty to furnish stamp paper 
— Rule is mandatory and is not ultra 
vires Ss. 23 and 24. 


The duty of the tenant under R. 15 
to furnish a stamp paper for the certi- 
ficate under Section 23 and the option 
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under Section 24 being exercisable by 
im only till the date of issue of the 
certificate show that the certificate- has 
to be issued only when he wishes to 
have it after having complied with Sec- 
tion 23 (2). The fee of one rupee for 
the stamp paper prescribed by the rule 
is only nominal and it can be laid down 
by the Rules. It follows that R. 15 is 
not ultra vires Sections 23 and 24 and 
is also not directory. Its mandatory 
nature is clear from the consequences 
of issuance of the certificate viz. the 
tenant becoming the owner of the land 
specified in the certificate, extinguishing 
of the proprietary rights of the existing 
landlord and cessation of the tenant’s 
liability to pay the rent. (Para 6) 


Cases Referred: Chronological Paras 
(1966) 68 Pun LR 787 = 

(1967) 1 Punj 597, Jot Ram v. 

A. L. Fletcher 3 


Tirath Singh, for Petitioner; M. R. 
Sharma, Sr. Deputy Advocate-General, 
Punjab (for Nos. 1 to 3 and 5); J. N. 
Kaushal with Ashok Bhan (for No. 4), 
for Respondents. 


ORDER: This judgment will dispose 
of C. Ws. Nos. 1583 of 1970, Bachna v. 
State of Punjab and others, 1584 of 1970, 
Rala v. The State of Punjab and others, 
1585 of 1970, Ram Partap v. The State 
of Punjab and others, 1586 of 1970. 
Jangir Singh v. The State of Punjab and 
others, 1587 of 1970, Ram Asra and 
others v. The State of Punjab and 
others, 1588 of 1970, Naurata Ram v. 
The State of Haryana and others, 1556 
of 1970, Sadhu Ram v. The State of Pun- 
jab and others, 1542 of 1970, Kaka Singh 
v. The State of Punjab and others, 1543 
of 1970. Ajmer Singh v. State of Pun- 
jab and others, 1544 of 1970, Waryam 
Singh v. State of Punjab and others, 
1545 of 1970, Raung v. State of Punjab 
and others, 1546 of 1970, Sadhu Singh 
v. The State of Punjab and others and 
1547 of 1970, Chanan v. The State of 
Punjab and others. 


The facts of these cases are similar 
and, therefore, it will be sufficient to 
give the facts of C. W. 1583 of 1970. 
The petitioner was a tenant of respond- 
ent 4 and he applied for the acquisition 
of proprietary rights of the lands under 

tenancy under Section 23 of the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955 (hereinafter called the Act) to 
the Assistant Collector, First Grade 
(Prescribed Authority), Patiala, and he 
was granted the proprietary rights on 
December 31, 1959. He deposited the 
first instalment in the Treasury at 
Patiala on January 12, 1960, but did not 
supply the general stamp paper of rupee 
one for the issuance of a certificate to 
him under Section 23 (3) of the Act. 
He supplied the stamp-paper of rupee 
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one with his application dated Novem- 
ber 20, 1964, and the certificate was 
issued to him on November 29, 1964. 
The petitioner then made an application 
to the Prescribed Authority for making 
a correction in the date of issue of the 
certificate from November 29, 1964, to 
January 12, 1960, on which date he had 
deposited the first instalment of com- 
pensation. The Prescribed Authority felt 
that the date of the certificate could 
not be changed, but he added the words 
“valid from January 12, 1960 (the date 
of the payment of the first instalmenty’ 
considering that this addition to the cer- 
tificate would comply with the spirit of 
law and meet the ends of justice. 


This order was passed on Septem- 
ber 23, 1966. The land-owner respond- 
ent 4, filed an appeal against that order 
which was accepted by the Collector, 
Patiala, on March 29, 1968 holding that 
there was no provision in the Act or 
the Rules made thereunder, which en- 
abled the Prescribed Authority to make 
the addition in the certificate as he did. 
The petitioner then filed a revision peti- 
tion, which was dismissed by the learn- 
ed Financial Commissioner ‘on January 
23, 1969. The present writ petition has 
been filed against the orders of the Col- 
lector and the Financial Commissioner. 
Written statement has been filed on be- 
half of respondent 4, the Iand-owner. 


2. The point of law debated be- 
fore me is whether the certificate should 
bear the date on which the tenant pays 
the first instalment of the compensation 
_ determined for acquisition of the pro- 

prietary rights, or it should bear the 
date on which it is actually issued. The 
relevant provisions of law are contain- 
ed in Sections 23 to 25 of the Act and 
Rules 15 and 17, which are set out 
below— 


“Section 23: Determination of com- 


pensation for acquisition of proprietary ` 


rights— 

(1} On receipt of an application under 
Section 22, the prescribed authority, 
after satisfying itself that the applicant 
is entitled to acquire proprietary rights 
in any land under this Chapter, shall 
determine the compensation payable in 
respect thereof in accordance with the 
principles set out in Section 26. 


(2) On determination of such com- 
pensation the prescribed authority shall 
by order in writing require the applicant 
to deposit the first instalment of the 
compensation as prescribed under Sec- 
tion 27 in a Government treasury or a 
sub-treasury or with the prescribed 
authority and to produce before it a 
receipt for the same within a period of 
fifteen days from the date of the ser- 
vice of such order: 
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Provided that the prescribed autho- 
rity may, on sufficient cause being 
shown, extend the period specified in 
this sub-section, so however that the 
aggregate period does not exceed one 
month. 

(3) Where the first instalment of 
compensation has been deposited in ac- 
cordance with the provisions of sub-sec- 
tion (2), the prescribed authority shall 
issue to the applicant a certificate in 
the prescribed form declaring him to be 
the landowner in respect of the land 
specified in the certificate. 

(4) On and from the date of the 
issue of a certificate under sub-sec. (3) 
the proprietary rights of the landowner 
in the Iand specified in the certificate 
shall be deemed to have been extinguish- 
ed and such proprietary rights shall 
vest in the applicant free from all 
encumbrances and as from such date the 
applicant shall cease to be liable to pay 
any rent in respect of such land to the 
landowner: 

Provided that— 

(a) the amount of compensation pay- 
able by the applicant shall be a first 
charge on such land; 

(b) the amount of any encumbrance 
existing on such land on the date of the 
issue of the certificate shall be a valid 
charge on the amount of compensation 
payable by the applicant under this Act. 

(5) Every certificate issued under 
sub-section (3} shall be conclusive evi- 
dence of the acquisition by the appli- 
cant of proprietary rights in the land 
specified therein and notwithstanding 
anything contained in the Indian Regis- 
tration Act. 1908 (16 of 1908), no such 
certificate shall be required to be regis- 
tered under that Act. 

“Section 24: ‘Tenant may abandon 
his intention to acquire proprietary 
rights— 

(1) Any person who is entitled fo 
acquire proprietary rights in respect of 
any land under this Chapter may at any 
time after the amount of the first instal- 
ment of compensation is deposited under 
sub-section (2) of S. 23 but before a 
certificate is issued to him under sub- 
section (3) of that section make a dee- 
laration in writing in the prescribed 
manner before the prescribed authority 
that he has abandoned his intention to 
acquire proprietary rights in such land. 

(2) Where any declaration is made 
under sub-section (1), the amount of the 
first instalment of compensation, deposit- 
ed by the fenant under sub-section (2) 
of S. 23 shall be refunded to him. 

“Section 25: Foreiture of right ta 
acquire proprietary rights~ _ 

HE any person upon whom the right 
to acquire proprietary rights is conferr~ 
ed under this Chapter fails to comply 
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with any order made under sub-sec. (2) 
of S. 23, he shall forfeit his right to 
acquire , such proprietary rights. 

“Rule 15: Form af cerfificate, __ 

(1) A certificate to be given by the 
prescribed authority under sub-sec. (3) 
of S. 23 of the Act shall be in Form 
VI-A and shall be issued to the tenant 
on general stamp paper of the value of 
one rupee to be furnished by him. 

(2) The prescribed authority shall 
prepare three extra copies of such certi-~ 
ficate, one to be placed on the file, the 
second to be sent to the landowner, and 
the third to be sent to the Patwari con- 
eerned who shall make mutation entries 
in accordance with the certificate which 
shall, for purposes of attestation of the 
mutation and charging of fees, be treat- 
ed as if it were a decree of a revenue 
court.” 

“Rule 177 Annual instalments for 
payment of compensation. 

(1) The compensation payable under 
Section 26 of the Act snall, if it is nof 
paid voluntarily by the tenant in lump 
sum, be paid— 


(a) where it does not exceed two. 


hundred rupees, in two annual instal- 
ments; 

(b) where if exceeds two hundred 
rupees but does not exceed five hundred 
rupees, in three annual instalments; 

{c} where it exceeds five hundred 
rupees but does not exceed seven 
hundred and fifty rupees, in four annual 
instalments; 

(dq) where if exceeds seven hundred 
and fifty rupees, but does not exceed 
one thousand rupees, in five annual in- 
Stalments; and 

(e) where If exceeds one thousand 
rupees, in six annual instalments. 

(2) Ordinarily all instalments referr- 
ed to in sub-rule (1) shall be equal in 
amount up to a rupee, the balance, if 
any, being payable with the last instal- 
ment.” 

2. On the combined reading of 
these provisions, it seems to be evident 
that the intention of the legislature is 
that a tenant has to meke an applica- 
tion for acquiring proprietary rights in 
any land under his tenancy. On receipt 
of his application, the compensation pay~ 
able by him to the landowner is to be 
determined by the Prescribed Authority. 
This compensation is payable in instal- 
ments depending upon the amount pay~ 
able, as provided in Rule 17, the maxi- 
mum number of instalments being six 
in case the amount of compensation ex- 
ceeds Rs. 1000/-. The instalments pay- 
able are annual. The first instalment 
has to be paid and receipt evidencing 
the payment has to be produced ae 
the Prescribed Authority within 
period of 15 days from the date of the 


Ram v, State (Tuli J.) 


A. LR: 


service of the order, which time can be 
extended to one month. The duty has 
been cast on the Prescribed Authority 
to issue the certificate to the tenant in 
the prescribed form declaring him to be 
the land-owner in respect of the lands 
described in the certificate after the 
first instalment of compensation has been 
deposited in accordance with the provi- 
sions of sub-section (2) of S. 23. 

Under Rule 15, the tenant has fo 
furnish a general stamp paper of rupee 
one to enable the Prescribed Authority 
to issue the necessary certificate to him, 
Three more copies of the certificate have 
been directed to be made, one of which 
is to be retained on the file, the second 
one is to be sent to the land-owner and 
the third one is to be sent to the Pat- 
wari, who is to enter the mutation in 
accordance therewith. The proprietary 
rights of the land-owner in the lands 
specified in the certificate shall stand 
extinguished on or from the date of the 
issue of the certificate and from that 
date the tenant ceases to be liable to 
pay any rent in respect of such land to 
the land-owner. The certificate issued 
under sub-section (3) of S. 23 of the Acf 
shall constitute conclusive evidence of 
the acquisition of proprietary rights in 
the lands specified therein by the ten- 
ant, but no registration of that certi- 
ficate is required under the Indian Re- 
gistration Act. Under Section 24 of the 
Act, the tenant has been given the option 
of making a declaration after depositing 
the first instalment of the compensation 
and before the certificate is issued to 
him that he has abandoned his inten- 
tion to acquire proprietary rights in the 
land and on that declaration being made 
the amount of the first instalment of 
the compensation deposited by him is to 
be refunded. 

From Section 24, therefore, it is 
abundantly clear that the certificate has 
to bear the date of its actual issue and 
not the date of the deposit of the first 
instalment. If that were not so, the pro- 
visions of Section 24 of the Act will 
become redundant. Rule 15 casts a duty 
on the tenant to furnish a general stamp 
paper of rupee one to enable the Pres- 
cribed Authority to issue to him the 
certificate. This requirement is necessary 
in view of the provisions of Section 24 
of the Act as the tenant will be issued 
the certificate when he desires it to be 
issued to him, so that his right to ex- 
ercise the option under section 24 of the 
Act is not lost by the issuance of 
a certificate to him by the Prescribed 
Authority simultaneously with the date 
of deposit of the first instalment of com- 
pensation by him. The tenant has not 
only to deposit the first instalment 
within 15 days of the communication of 
the order to him but has also to pro- 


1971 


duce the receipt for that deposit before 
the Prescribed Authority within 15 days 
of the date of the communication of the 
order. Unless the receipt evidencing the 
deposit is produced before the Prescrib- 
ed Authority, he cannot come to know 
whether the amount of first instalment 
has been deposited or not, so that any 
tenant who is anxious to acquire the 
proprietary rights should pay the first 
instalment of compensation and produce 
the receipt evidencing payment within 
15 days before the Prescribed Authority 
along with a general stamp paper of 
rupee one to enable the Prescribed 
Authority to issue the certificate to him. 
It is the certificate that declares the 
tenant to be the land-owner of the land 
specified therein and it is from the date 
of the certificate that the rights of the 
previous land-owner are extinguished 
and the tenant ceases to be liable for 
rent te the land-owner. 

Again it is the certificate alone 
which becomes the conclusive evidence 
of the acquisition of the proprietary 
rights by the tenant, that is, it is only 
on the basis of that certificate that the 
tenant can assert himself to be the land- 
owner of the land of which he has 
acquired proprietary rights. From all 
these provisions it is evident that the 
issuing of a certificate is not a mere 
procedural formality or a ministerial act 
to be performed at any time after the 
deposit of the first instalment of com- 
pensation. The certificate will have to 
be issued by the Prescribed Authority 
within the shortest time possible from 
the time the general stamp paper of 
rupee one is furnished to him and he is 
satisfed that the first instalment of com- 
pensation has been deposited by the ten- 
ant and receipt therefor produced before 
him within the time prescribed in sub- 
section (2) of S. 23, that is, 15 days of 
the dete of the communication of the 
` order, or 30 days in the aggregate if on 

sufficient cause being shown it is ex- 
tended by the Prescribed Authority. The 
deposit of the first instalment and the 
production of the receipt therefor will 
only mean that the tenant has accepted 
to be the purchaser of the proprietary 
rights but he cannot be said to have 
become the land-owner in respect of the 
land the proprietary rights of which he 
has been allowed to purchase, nor can 
the proprietary rights of the previous 
land-owner be said ta have been extin- 
guished on the deposit of the first instal- 
ment of the compensation. Unlike the 
provisions of Section 18 (4) of the Pun- 
fab Security of Land Tenures Act, 1953 
(hereinafter called the Punjab Act), 
there is no provision in Section 23 of 
the Act declaring that the tenant shall 
become land-owner in respect of the 
land, the proprietary rights of which he 
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has acquired, on the deposit of the first 
i ent of the compensation. In spite 
of the fact that the Punjab Act had 
been enacted earlier, the Pepsu Legis- 
lature thought of providing differently 
in Section 23 of the Act. 

The learned counsel for the peti- 
tioners cannot derive any assistance from 
the judgment of a Division Bench of 
this Court in Jot Ram v. A. L. Fletcher, 
(1966) 68 Pun LR 787, as that case re- 
lates to Section 18 of the Punjab Act, 
which cannot be applied to the present 
cases which are under Section 23 of the 
Act, the language of the two sections 
being different. 

4. From the language of various 
sub-sections of Section 23 of the Act, it 
is clear that becoming a purchaser of 
the proprietary rights in the land is not 
equivalent to becoming the landowner 
thereof whereby the rights of the pre- 
vious land-owner are extinguished and 
the relationship of landlord and tenant, 
already existing. ceases. It is only the 
certificate issued under sub-section (3) of 
S. 23, which brings about that change. 

5e I also find no substance in the 
submission of the learned counsel for 
the petitioners that the issuing of a cer- 
tificate is a purely ministerial act and 
the Prescribed Authority has not to ap- 
ply his mind at that stage. ‘The form 
of the certificate shows that he has to 
satisfy himself whether the whole of the 
amount of the first instalment has been 
paid by the tenant within the time pre- 
scribed in sub-section (2) of S. 23. The 
amount of the compensation determined 
in respect of the land is also to be men- 
tioned in the certificate. The Prescrib- 
ed Authority cannot issue the certificate 
on its own initiative and thrust it on 
the tenant if he does not want it to 
perfect his title to the land, because the 
issuance of a certificate without his con- 
sent will deprive him of his right to ex- 
ercise the option of abandoning the 
acquisition of the proprietary rights in 
the land, if he so desires, under S. 24 
of the Act. 

I am, therefore, of the opinion that 
the certificate issued under sub-sec. (3) 
of Section 23 has to bear the date of 
its actual issue and not the date of the 
payment of the first instalment of the 
compensation nor can it be made valid 
from that date because it is the certi- 
ficate that declares the tenant to have 
become the land-owner of the land in 
which the proprietary rights of the pre- 
vious land-owner are extinguished and 
the relationship of landlord and tenant 
previously existing between the land- 
owner and the tenant is terminated from 
the date of the certificate. 

6. It has been argued by the 
learned counsel for the petitioners thaf 
Rule 15 goes beyond the provisions of 
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Section 23 of tke Act and cannot be 
allowed to override the provisions of 
that section. I regret my inability to 
agree to this submission. Section 52 of 
the Act authorises the State Govern- 
ment to make rules for carrying out the 
purposes of the Act and in particular to 
prescribe the form in which any cer- 
tificate may be issued under the Act, 
and the fees to be paid in respect of 
any application or other proceedings 
under the Act. Rules can also be fram- 
ed in respect of any other matter which 
is or may be prescribed under the Act. 
As I have said above, the certificate 
has to be issued to tke tenant at his 
request after he has complied with the 
provisions of sub-section (2) of S. 23 in 
order not to deprive him of the right 
iven to him by the legislature under 
Section 24 of the Act. The requirement 
with regard to the furnishing of a gene- 
ral stamp paper of rupee one ‘for the 
issuance of the certificate only empha- 
sises that it is fcr the tenant to move 
in the matter and show his willingness 
to receive the certificate. He will have 
to pay rupee one for the purchase of 
stamp paper whieh is only a nominal 
fee for the issuance of the certificate 
and this fee can be prescribed by the 
Rules. Since the option under Sec. 24 
of the Act can be exercised by the ten- 
ant only till the date of the issue of 
the certificate, it is for him to decide 
when he wishes to have the certificate. 
For all these reasons, I hold that 
Rule 15 does not go beyond the provi- 
sions of Section 43, read with Sec. 24, 
of the Act, nor can its provisions be 
said to be only directory and not man- 
datory. The provisions are mandatory 
because of the consequences that follow 
with regard to making the tenant the 
land-owner of the land specified in the 
certificate and extinguishing the pro- 
prietary rights of the previous land- 
owner therein and the ceasing of the 
liability of the tenant fo pay rent in 
respect thereof irom the date of the 
certificate. If no certificate is issued, 
the previous land-owner continues to be 
the land-owner’ entitled to realise the 
rent from the tenant as if no change 
has taken place. 
vious land-owner get extinguished in the 
land purchased by the tenant only from 
the date of the issue of the certificate 
and this interpretation of these provi- 
sions does not go counter to the inten- 
tion of the legislature or the scheme of 
the Act. l 
Te For the reasons given above, 
I find no merit in these writ petitions. 
which are dismissed but without any 
order as to costs as the point of law 
debated was not free from difficulty. 
Petitions dismissed 
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WALIA, JJ. 

M/s. R. B. Jodhamal Kuthiala, 
Simla, Applicant v. The Commissioner of 
Income-tax, Punjab, J. & K., Himachal 
Pradesh, Patiala, Respondent. 


Income-tax Reference No. 43 of 
1966, D/~14-10-1970, made by Income-tax 
Appellate Tribunal (Delhi Bench), D/- 

~196 

(A) Income-tax Act (1922), S. 9 — 
Where the property left by assessee in 
Pakistan vested in the Custodian there 
as evacuee property the assessee ceased 
to continue to be the owner thereof for 
the purposes of computation of mcome 
under S. 9. (1968) 69 TER 598 (Delhi) 
(FB), Followed. (Para 4) 


(B) Income-tax Act (1922), S. 10 — 
Where the excess profit tax paid by the 
assessee under S. 14-A (7), Excess Pro- 
fits Tax Act is ordered to be refunded; 
the amount paid by way of interest is 
assessable as business profits under Sec- 
tion 10 and not as income from other 
sources under S. 12. (X-Ref:— S. 12, 
Excess Profits Tax Act (1940), S. 14-A). 

(Para 15) 

The amount originally paid as Ex- 
cess Profits Tax under Section 14-A of 
the Excess Profits Tax Act is paid out 
of business profits. When it is refund- 
ed subsequently it does not change its 
original character. Hence a statutory 
accretion to the same must necessarily 
partake of the same character. (1927) 
11 Tax Cases 211 & AIR 1959 SC 771 
& AIR 1961 SC 1233, Rel. on. 

(Paras 11, 12, 14) 

Cases Referred: Chronological Paras 
(1968) 69 ITR 598 (Delhi) (FB), 

Commr. of Income-tax v. R. B. 

Jodha Mal 
(1961) AIR 1961 SC 1233 (V 48)= 

(1962) 1 SCR 133, Donald Miranda 

v. Commr. of Income-tax Bom- 

bay City 9, 14 
(1959) ATR 1959 SC 771 (V 46)= 

(1959) Supp (2) SCR 356, Mc- 

Gregor and Balfour Ltd. v. 

Commr. of Income-tax West 

Bengal 13 
(1959) AIR 1959 Bom 33 (V 46)= 

ILR (1958) Bom 1134, Commr. 

of Income-tax v. Donald Miranda 10 
(1927) 11 Tax Cas 211, A. and W. 

Nesbitt Ltd. v. Mitchell 13 

D. N. Awasthy with B. S. Gupta, 
for Applicant; Madan Mohan Punchhi, 
for Respondent. 

SANDHAWALIA, J.: The Income- 
tax Appellate Tribunal, Delhi Bench ‘C, 
consolidating four reference applications 
moved before it by the assessee and the 
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Commissioner of Income-tax, has re- 
ferred the following two questions of 
law for the opinion of this Court:— 

(i) Whether on the facts and in the 
circumstances of the case—the interest 
of Rs. 68,268 was liable to be assessed 
under the head ‘other sources’ in the 
assessment year 1957-58? 

(ii) Whether on the facts and in the 
circumstances of the case the assessee 


continued to be the owner of the pro-. 


perty for the purposes of computation 
of income under Section 9 of the Indian 
Income-tax Act, 1922? 


2. We would first take up the 
second question above-said and briefly 
the relevant facts in this context are 
that the assessee in the year 1946 ac- 
quired the property known as Nedous 
Hotel in Lahore for a sum of Rs. 46 
lacs. To arrange the requisite finance, 
Rs. 30 lacs were raised as loan from 
Messrs Bharat Bank Ltd, and about 
Rs. 18 lacs from Raja Rana Sir Bagat 
Chandra of Jubbal. Whilst the loan of 
Messrs Bharat Bank Ltd. was partly 
repaid, the assessee came fo an agree- 
ment with the Raja above-said whereby 
the latter accepted half share in the said 
property in lieu of the loan and also 
one-third of the outstanding Hability to 
Messrs Bharat Bank Ltd. What deserves 
particular notice is that this arrange- 
ment was effected on the Ist of Novem- 
ber, -1951, that is, after the creation of 
Pakistan within whose territory the pro- 
perty fell and had been declared an 
evacuee property vesting in the Custo- 
dian there. 

3. For the relevant assessment 
years the Income-tax Officer disallowed 
the assessee’s claim to take into con- 
sideration the income from the said pro- 
perty and the loss pertaining to the 
same. The Appellate Assistant Commis- 
sioner confirmed the said order. On 
appeal the Tribunal, however, accepted 
the assessee’s case that he continued to 
be the owner of the property for the 
purposes of computation of loss under 
Section 9 of the Income-tax Act, 1922. 


4. The identical question between 
the same parties pertaining the Nedous 
Hotel was raised before the Delhi High 
Court in a Full Bench case reported as 
Commr. of Income-tax v. R. B. Jodha 
Mal, (1968) 69 ITR 598 (Delhi). We are 
of the view that that decision fully 
covers the reply to question No. Gi) and 
accordingly we would answer the same 
in the negative with the result that 
neither the annual letting value could 
be included in the income nor could the 
assessee be allowed the reduction claim- 
ed under Section 9. 

5. Adverting to the first ques- 
tion we notice that the assessee was 
carrying on extensive business during 
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the Second World War from 1939 to 
1945, and had paid Excess Profits Tax 
under the relevant Act. The assess- 
ments in regard to the Excess Profits 
Tax were set aside by the appellate 
orders of the Tribunal and as a result 
thereof fresh assessments were made. 
Consequently the assessee not only re- 
ceived back the Excess Profits Tax paid 
under Section 14-A (7) of the Excess 
Profits Tax Act but under the same 
provision an amount of interest aggre- 
gating to Rs. 68,267/- was also paid to 
the assessee. This amount was received 
in pursuance of the order passed by the 
Excess Profits Tax Officer on the Ist of 
December, 1956. The Income-tax Offi- 
eer sought to tax the said amounts in 
the assessment for the year 1957-58 as 
the interest had been ordered to be paid 
on the date above-said. 


6. It appears, however, that the 
assessee claimed that the amount above- 
said should be split up and protective 
assessments were made for the years 
1953-54 and 1954-55 as under:-— 


“1953-54 A sum of Rs. 22,363 was 
brought to tax. 

1954-55 The balance of Rs. 45.895 
was brought to tax.” 


To The assessee appealed to the 
Appellate Assistant Commissioner who. 
however, upheld the view of the Income- 
tax Officer. Against this order a fur- 
ther appeal to the Tribunal was carri- 
ed. However the Tribunal negatived 
the assessee’s claim that the amount 
should be assessed under Section 10 as 
business profits and held that it should 
be taxed only under the head “other 
sources” under Section 12 of the Act as 
the interest arose from the excess tax 
paid and not from the business carried 
on by the assessee. 


8. The core of the controversy, 


therefore, is whether the refunded 
amount of Rs. 68,267/- is a business 
profit or business income assessable 


under Section 10 of the Income-tax Act 
and hence not falling under the head 
“other sources” under Section 12 of the 
same. 


9. Mr. Punchi for the assessee 
contends that the payments under the 
provisional assessments made by virtue 
of Section 14-A of the Excess Profits 
Tax are paid out of the business profits 
of the assessee and when subsequently 
a portion thereof is refunded with the 
statutory appendages thereto, such an 
amount cannot lose its original character 
of being a business income. It is 
plausibly argued that originally the 
amount was business profits in the hands 
of the assessee and when it comes back 
by way of refund in the same hands it 
would continue to retain its original 
identity. Primary reliance was placed 
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on Donald Miranda v. Commr. of In- 
come-tax Bombay City, AIR 1961 SC 


1233. 

10. Mr. Awasthy has primarily 
relied on the contentions which were 
raised for the revenue and accepted by 
Chief Justice Chegla and Desai i 
Commr. of Income-tax v. 
Miranda, AIR 1959 Bom 33. However, 
at this very stage it may be mentioned 
that despite its zontended plausibility, 
the view expressed by the Division 
Bench was reversed on appeal by the 
Supreme Court. 


11. To appreciate the rival con- 
tentions it is necessary to set down the 
relevant portion of Section 14-A of the 
Excess Profits Tax Act:— 


“14-A (7) I£ when a regular assess~ 
ment is made in due course under Sec- 
tion 14, the amount of excess profits 
tax payable there.mder is found to be 
less than that determined as payable by 
the provisional assessment, any excess 
of tax paid, as a result of the provisional 
assessment shall be refunded to the 
assessee together with interest at 5 per 


cent. per annum calculated from the 
date of payment of such excess tax to 
the date of the order of refund, both 
days inclusive.” : 

The language of the provision above- 
said makes it plain that the refundable 
amount is “excess of tax paid ...... osije 
together with interest at 5 per cent. per 


annum.” The amount of interest, there- 
fore, forms an infegral and necessary 
part of the amount refundable under 
this sub-section. Consequently under 
this provision what is refunded is in 
terms the excess of tax paid along with 
a statutory accretion or appendage 
thereto worked out at a calculated rate. 
The amount of refund is one consolidat- 
ed amount and though it may be paid 
in parts, its charecter would not alter 
by the mode or manner of repayment. 
The sum refunded thus iis an insepar- 
able amount which retains its integral 
identity. It is well to remember that 
the payment to the State revenue of 
excess profits levied under Sections 14 
and 14-A are not investments made by 
the tax payer at his own volition. They 
have not the remotest analogy toa volun- 
tary deposit of money with the purpose 
of earning interest thereon. Despite the 
use of the word ‘interest’ in the statute 
it is not possible =o equate the rate of 
compensation prov-ded by law for an 
excessive tax exaction with interest 
earned on a volurtary loan, deposit or 
investment. These payments under Sec- 
tions 14 and 14-A of the Excess Profits 
Tax Act, therefore. were exacted under 
the compulsive faxing power given 
under the statute to the State and are 

refunded under the same power. The 
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issue, therefore, is as fo what is the 
character of the payment originally, 


made and also of the amounts refunded 
subsequently under Section 14-A (7). 

12. In determining this issue, the 
origin and the ancestry of the principal 
amount to which statutory accretions 
are made under sub-section (7) cannot 
possibly be lost sight of. Undoubtedly 
when the amount is originally paid as 
Excess Profits Tax under a provisional 
assessment under Section 14-A, it is paid 
out of Business Profits. It bears the 
imprint undeniably of the character of 
a business income. ‘That being so, the 
question is whether this imprint would 
continue when the assessee gets it back 
from the Department as a refund under 
sub-section (7) of S. 14-A. We are in- 
clined to the view that when refunded 
along with the accretions thereto the 
amount refunded continues to bear the 
same character and it would be sub- 
jected to tax as business income or pro~ 
fits and in no other capacity. 


13. We are fortified in the view 
we take by a consistent line of autho- 
rity. In A. and W. Nesbitt Lid. v. 
Mitchell, (1927) 11 Tax Cas 211, a similar 
question arose under the analogous pro- 
visions of the English statute. The 
Excess Profits Duty was refunded to the 
assessee company on a date when it had 
gone into liquidation and ceased trading 
and the issue was as to what was the 
character of the refunded amount. Lord 
Hanworth, M. R. in this context observ- 
ed as follows:— l 

“It is not a legacy, it is not a sum 
which has fallen from the skies; it is a 
sum which is repaid because there was 
too large a sum paid by the Company 
to the Revenue Authorities over the 
whole period during which Excess Pro- 
fits Duty was paid, and that sum means 
and is intended to represent a repay- 
ment of a sum which was paid by them 
In respect of the duty charged upon the 
excess profits of their trading. It comes 
back, therefore, not having lost its 
character but being still the repayment 
of a sum—too much, it is true—but a 
sum taken out of the profits which were 
made by the Company in the course of 
its trading, profits which at the time 
they were made were subject to In- 
come-tax and subject to Excess Profits 
Duty, and that is the character of the 
repayment that has been made.” 

The above-said view has received re- 

peated acceptance by the Supreme Court 

and was noticed with approval in Mce- 

Gregor and Balfour Ltd. v. Commr. 

A ae West Bengal, AIR 1959 
71. 

14. In AIR 1961 SC 1233 (supra) 
the assessee-firm had become entitled to 
repayment of a portion of the Excess 
Profits Tax which was duly apportioned 
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fo its three partners. The issue was 
whether the amount refunded was busi- 
mess profit and consequently would be 
exempt from tax under Section 25 (4) 
ef the Act. In this context their Lord- 
ships after observing as follows held 
that the amount deposited came back 
without losing its original character— 

“When it was deposited with the 

Central Government it was a portion of 
the profits of the business of the assessee 
and when it was returned to the as- 
sessee it must be restored to its 
character of being a part of the profits 
of a business. It cannot be said that 
its nature changes merely because it is 
refunded as a consequence of some pro- 
visions in the Finance Act or the Excess 
Profits Tax Ordinance. Its nature re- 
mains the same. The effect of the 
deposit under the Acts above-mentioned 
was as if a slice of the business profits 
was taken and deposited with the Cen- 
tral Government Treasury and then 
when it was found that a larger amount 
had been deposited than was exigible a 
portion of it was returned. By being 
put in a Government Treasury it does 
not cease to be what it was before, i.e., 
profits of a business.” 
The ratio of this observation, therefore, 
bears directly on the point and lays 
down in categorical terms the basic 
principle. The point which now arises 
in the present case appears to us to be 
merely a logical corollary to the afore- 
said principle. If the amount deposited 
and subsequently refunded under Sec- 
tion 14-A (7) continues to retain its ori- 
ginal character of a business profit, it 
seems to follow that a statutory accre- 
tion to the same must necessarily par- 
take of the same character. 

15. We would, therefore, return 
the answer to the first question in the 
negative and hold that the amount is 
not liable to be assessed under “other 
sources” but falls within the ambit of 
Section 10 of the Income-tax Act, 1922, 

PANDIT, 3J.: 16. I agree. 

Answer accordingly. 
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taken under the Act” — Order of appel- 
late authority allowing amendment of 
pleading is part of proceedings. 


The expression “proceedings under, 
the Act” in Section 15 (5) includes a 
part of any proceedings under the Act, 
An appeal preferred against the order 
of a Rent Controller and all orders pass- . 
ed by the Appellate Authority therein 
would be covered by that expression, 
Pleadings of the parties are an impor- 
tant part of the proceedings under the 
Act and an order of the Appellate 
Authority allowing amendment of the 
same would be a part of the proceedings 
under Section 15 (5). (Para 2) 


- (B) Houses and Rents — East Pun- 
jab Rent Restriction Act (3 of 1949), Sec- 
tion 15 (5) — Revision under — Scope 
of, is much wider than that of one under 
S. 115, Civil P. C. — Scope of S. 15 (5) 
is not confined to questions of jurisdic- 


tion only. AIR 1960 SC 655 and (1963) 
65 Pun LR 452, Fol. (Civil P. C. 
(1908), S. 115). (Para 3) 


(C) Houses and Rents — East Pun- 
jab Rent Restriction Act (3 of 1949), 
S. 15 (5) — “Proceedings under Act” — 
Order of Rent Controller or of Appellate 
Authority allowing or refusing to allow 
amendment of pleading — It is revis- 
able — Even otherwise Bligh Court can 
set aside any order by a Subordinate 
Court or Tribunal under Art. 227, if 
order is found to be wholly unsustain- 


‘able — (Constitution of India, Art. 227). 


(Paras 2, 3) 

(D) Houses and Rents — East Pun- 
jab Rent Restriction Act (3 of 1949), 
S. 15 (3) — Appeal under — Application 
for amendment of written statement — 
Appellate gnc Fa jurisdiction to 
allow it — (Civil P. C. (1908), Order 6, 
Rule 17). 

The jurisdiction of the Appellate 
Authority under Section 15 (3) is of the 
widest amplitude and does not place any 
fetters on the power of that authority 
in the matter of passing procedural 
orders which may become necessary to 
pass on facts and in the circumstances 
of a particular case. Thus he has juris~ 
diction to allow an application for am- 
endment of written statement although 
the provisions of Order 6, Rule 17, 
Civil P. C. have not been applied to 
the proceedings under the Act. AIR 
1957 Punj 72 and (1957) 59 Pun LR 45 
and Civil Revn. 936 of 1967, D/- 16-44 
1968 (Punj), Rel. on. (Para 7) 


Held, on facts and circumstances of 
the case that the order of the Appellate 
authority allowing amendment of written 
statement was liable to be set sooner 

(Paras 8, 9) 

(E) Houses and Rents — East Pun- 
jab Rent Restriction Act (3 of 1949), 
S. 13 — Initiation of ejectment proceed- 
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ings — Failure of tenant to raise plea of 
want of notice under S. 106, Transfer 
of Property Act im written statement — 
Tenant is deemed to have waived that 
objection. (1968) 78 Pun LR 672, Foll.; 
AIR 1969 Punj 116, Explained. (Para 8) 


(F) Interpretation of Statutes ~—— In- 
terpretation of legal provisions by Migh 
Court — It does not change the law 
but merely aims at stating what it has 
been at all relevant times. (Para 8) 
Cases Referred: Chronpiogical Paras 
(1969) ATR 1969 Punj 110 (V 56)= 

70 Pun LR 1011, Batya Ram v. 

Mahavir Parshac 8 
(1969) C. R. No. &77 of 1968, D/- 

1-9-1969 (Punj). Ajit Singh v. 

Uttam Singh 3 
(1969) C. R. No. 308 of 1969, D/- 

28-8-1969 (Puni). Baldev Singh 

v. Kapoori Lal 3 
(1969) C. R. No. 942 of 1968, D/- 

1-9-1969 (Punj), Krishan Lal v. 

Smt. Tara Wanti ; 3 


(1969) C. R. No. 417 of 1969, 
(Punj), Hari Ram v. Niranjan 
Lal 3 


(1968) 70 Pun LR 672 = 1968 Cur 
LJ 536, Raj Kumar v. Gurmi- 
tinder Sing h 8 
(1968) C. R. No. 1091 of 1966, D/- 
23-10-1968 (Punj), Bal Kishan 
Das v. Om Parkash 
(1968) Civil Revn. 936 of 1967, D/- 
16-4-1968 (Punj). Shanti Parshad 
v. Bawa Niranjan Singh 7 
(1967) Civil Appeal No. 506 of 
1965, D/- 7-2-1967 (Puni), Radhev 
Shyam v. Ram Autar 
(1964) AIR 1964 SC 461 (V 51)= 
(1963) Supp 2 SCR 906, Pooran 
Chand v. Moti Lal 3 
(1963) AIR 1963 SC 698 (V 50)= 
1962 Supp (1) SCR ¢33, Hari 
Shankar v. Rao Girdhari Lal 
Chowdhury 3 
(1963) 65 Pun LE 452, Jagat 
Bahadur Singh v. Badri Parshad 
. Seth 3 
(1960) AIR 1960 SC 655 (V 47)= 
(1960) 2 SCR 89€. Moti Ram v. 
Suraj Bhan 3 
(1957) AIR 1957 Punj 72 (V 44)= 
59 Pun LR 38, Manohar Lal v. 
Mohan Lal 
(1957) 59 Pun LR 45 = ILR (1957) 
Punj 611, Mathra Das v. Om 
Parkash 
(1948) AIR 1948 Cal 150 (V 35)= 
52 Cal WN 212, Charu Chandra 
v. Snigdhendu Prosad 8 
K. C. Puri, for Petitioners; Bhagat 
Singh Chawla, for Respondents. 
ORDER: This is a petition under 
sub-section (5) of S. 15 of the East Pun- 
jab Urban Rent Restriction Act (3 of 
1949) (hereinafter called the Act) against 
the order of Shri Ved Parkash Sharma, 
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Appellate Authority, Faridkot dated 
March 3, 1969 setting aside the order of 
the Rent Controller after allowing the 
present. respondents leave to amend their 
original written statement so as to taka 
up a new plea to the effect that na 
notice terminating their tenancy having 
been served on them under Section 106 
of the Transfer of Property Act, the 
application of the petitioners was liable 
to be dismissed. 


2. Mr. Bhagat Singh Chawla, 
the learned counsel for the respondents, 
has raised a preliminary objection to the 
effect that no petition for revision of an 
order of the rent control authorities 
allowing an amendment of a pleading 
under Order 6, Rule 17 of the Code of 
Civil Procedure lies to this Court as such 
an order is not “an order passed under 
this Act” within the meaning of that 
expression used in Section 16 (5) of the 
Act. Sub-section (5) of S. 15 is in the 
following terms:— 


“The High Court may, at any time, 
on the application of any aggrieved 
party or on its own motion, call for and 
examine the records relating to any 
order passed or proceedings taken under 
this Act for the purpose of satisfying it- 
self as to the legality or propriety of 
such order or proceedings and may pass 
such order in relation thereto as it may 
deem fit.” 


Mr. Chawla has not been able to 
cite any authority in support of the 
proposition canvassed by him. The 
phraseology of section 15 (5) leaves no 
doubt in my mind that it is the legality 
or propriety of only such an order as 
might have been passed under the Act 
that can be questioned in a petition 
under that provision. But the real ques- 
tion to be answered, in order to decide 
this preliminary objection, is whether 
an order passed under any particular 
provision of the Code of Civil Proce- 
dure which applies to the rent control 
proceedings, in the course of such pro- 
ceedings, can or cannot be said to be an 
order or proceeding under the Act. It 
is not only an order passed under the 
Act, but every proceeding taken under 
the Act in respect of which the High 
Court is entitled to satisfy itself (about 
its legality or propriety) in exercise of 
its revisional powers. “Proceedings” 
under the Act would, in my opinion, in- 
clude a part of any proceedings under 
the Act. 

An appeal preferred against the 
order of a Rent Controller and all orders 
passed by the Appellate Authority 
during the course of the hearing, and 
adjudication of that appeal would be 
“proceedings taken under the Act” with- 
in the meaning of Section 15 (5) of the 
Act. The order sought to be revised in 
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this case was -passed in the course of 
proceedings of the appeal before the Ap- 
pellate Authority and related directly to 
the proceedings under the Act. Plead- 
ings of the parties are an important part 
of the proceedings under the Act, and 
an order of the Appellate Authority 
allowing amendment of the same would. 
in my opinion, be a part of the pro- 
ceedings under Section 15 (3) of the 
Act. Even otherwise, this Court is en- 
titled in exercise of its jurisdiction 
under Art. 227 of the Constitution to 
set aside any order passed by a Subor- 
dinate Court or Tribunal within its 
jurisdiction if the order is found to be 
wholly unsustainable. The first preli- 
minary objection of Mr. Chawla is, 
therefore, repelled. 

3. The second objection of a pre- 
liminary nature raised by Mr. Chawla 
is to the effect that no revision should 
be entertained oor allowed against an 
order allowing an amendment on the 
analogy of the law laid down in this 
respectin Bal Kishan Das v. Om Parkash 
C. R. No. 1091 of 1966, decided on 23-10- 
1968 (Punj), Baldev Singh v. Kapoori 
Lal, C. R. No. 308 of 1969, decided on 
28-8-1969 (Punj), Ajit Singh v. Uttam 
Singh, C. R. No. 677 of 1968, decided on 
1-9-1969 (Punj) and Krishan Lal v. Smt. 
Tara Wanti, C. R. No. 942 of 1968, decid- 
ed on 1-9-1969 (Punj). It is claimed 
that all these decisions were based on 
certain observations of their Lordships 
of the Supreme Court in Radhey Shyam 
v. Ram Autar, Civil Appeal No. 506 of 
1965, decided on 7-2-1967 (Puni). It is 
significant that in all the abovemen~ 
tioned cases petitions for revision 
against orders refusing to amend a 
pleading were held to be not competent. 
Not one case has been cited where an 
order granting an application under 
Order 6, Rule 17 of the Code might have 
been held to be not revisable in any 
circumstances. 

Mr. Chawla further contends that 
the question whether an order accept- 
ing or refusing an application for am- 
endment of pleadings under Order 6, 
Rule 17 of the Code of Civil Procedure, 
is or is not revisable by this Court in 
exercise of its powers under Section 115 
of the Code has been referred by P. C. 
Pandit, J. on 22-10-1969 to a Division 
Bench in Hari Ram v. Niranjan Lal 
C. R. No. 417 of 1969 (Punj). Mr. Puri 
who appears for the petitioner objects 
to the hearing of this petition being ad- 
journed to await the decision of the 
Division Bench in Hari Ram’s case, 
C. R. No. 417 of 1969 (Punj) on the 
ground that this would unnecessarily 
prolong the proceedings and that the 
scope of a petition for revision under 
Section 15 (5) of the Act is much wider 
than that of a revision petition under 
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Section 115 of the Code of Civil Pro- 
cedure. There appears to be great force 
in the submission of Mr. Puri. Whereas 
the High Court is permitted to interfere 
with the order of any lower Court in 
exercise of its revisional jurisdiction 
under Section 115 of the Code of Civil 
Procedure only if there is a jurisdic- 
tional error in the decision of the Court 
below which falls within the scope of 
Cls. (a) to (c) of Section 115. the scope 
of interference in a petition for revi- 
sion filed under sub-section (5) of S. 15 
of the Act is much wider. 


This provision empowers the High 
Court to call and examine the records 
relating to any order passed under the 
Act for the purpose of satisfying itself 
“as to the legality or propriety of such 
an order,” and to pass such order in 
relation thereto as the High Court may 
deem fit. In Moti Ram v. Suraj Bhan, 
ATR 1960 SC 655 and in Jagat Bahadur 
Singh v. Badri Parshad Seth, (1963) 65 
Pun LR 452, their Lordships of the 
Supreme Court have authoritatively held 
that the scope of Section 15 (5) of the 
Act is not the same as the scope of 
Section 115 of the Code, and that the 
scope of Section 15 (5) is wider and is 
not confined to questions of jurisdiction 
only. Section 35 of the Delhi and 
Ajmer Rent Control Act authorises the 
High Court to call for the record of any 
case under that Act for the purpose of 
satisfying itself that a decision made 
therein “is according to law.” 

While construing the scope of that 
provision it was observed by the 
Supreme Court in Pooran Chand v. 
Motilal, AIR 1964 SC 461 after referring 
to their earlier judgment in Hari 
Shankar v. Rao Girdhari Lal Chow- 
dhury, AIR 1963 SC 698 that the phrase 
“according to law” refers to the overall 
decision which must be according to 
law, which it would not be if there is 
a miscarriage of justice due to a mistake 
of law. Their Lordships further held 
that the revisional power conferred by 
the Delhi and Ajmer Rent Control Act, 
is larger than the power to correct the 
errors of jurisdiction under Section 115 
of the Code. It was held :— 


“The power of the High Court 
under Section 35 of the Delhi and Ajmer 
Rent Control Act (38 of 1952), is wider 
than that under Section 115 of the Code 
of Civil Procedure, though it cannot be 
equated to that of its jurisdiction in an 
appeal. It is neither possible nor advis- 
able to define with precision the scope 
and ambit of Section 35 of the Act, but 
it should be left to the High Court to 
consider in each case whether the im- 
pugned judgment is according to law or 
not, as explained by the Supreme Court 
in AIR 1963 SC 698.” 
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In this state of law it appears to be 
wholly futile to wait for the decision of 
the larger Bench on the question of 
scope of the jurisdiction of the High 
Court under Section 115 of the Code in 
the matter of interference with an order 
of a lower Court allowing or refusing 
to allow an. amendment of the pleadings. 
In my opinion this Court can revise an 
order of a Rent Controller or of an Ap- 
pellate Authority under the Act allow- 
ing or refusing to allow the amendment 
of a pleading im proceedings under the 
Act if the High Court is satisfied that 
the order under revision is either not 
legal or not proper. 


4, Coming to the facts of the 
case, it may be noticed that the ap- 
plication for eviction was filed by the 
petitioners ‘on October 6, 1966, against 
the respondents on the allegation that 
respondents Nos. 1 and 2 who were the 
tenants had without the consent of the 
petitioners sublet a portion of the ten- 
ancy premises to respondents Nos. 3 and 
4 and another portion to respondent 
No. 5. Written statement contesting the 
ejectment proceedings was filed by the 
respondents on November 4, 1966. No 
plea of non-maintfainability of the ap- 
plication for eviction on account of non- 
service of notice under Section 106 of 
the Transfer of Property Act was taken 
in the written statement. By his order, 
dated October: 20, 1967, the Rent Con- 
troller held that unauthorised subletting 
in favour of respondents 3 and 4 had 
been proved, but subletting in favour of 
respondent No. 5 had not been establi- 
shed. Ejectment zrom the entire pre- 
mises was, therefore, ordered against all 
the respondents. Respondents Nos. f 
and 2, i.e., the tenants preferred an ap- 
peal against the order of the Rent Con» 
troller on November 15, 1967. On July 
20, 1968, they made an application under 
Order 6, Rule 17 and Section 151 of the 
Code of Civil Procedure to the Addi- 
tional District Judge, Faridkot, who was 
acting as Appellate Authority, for leave 
to amend their written statement so as 
to raise the following preliminary ob- 
jection therein on the ground that they 
had never waived this point and had no 
intention to waive it, “but did not con- 
sider it worthwhile to reagitate it in 
view of the settled law for the province 
of Punjab’:— 


“that no notice having been served 
under Section 106 of the Transfer of 
Property Act terminating the tenancy 
by the applicants, the application is liable 
fo be dismissed.” 


5. In paragraph 4 of the applica- 
tion it was stated that the tenants had 
not raised the abovementioned objection 
considering the previous decision of the 
Punjab High Court according to which 
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it was not necessary fo serve any notice 
under Section 106 of the Transfer of 
Property Act for filing an application 
for eviction under the Rent Restriction 
Act. The application was contested by 
the petitioners who stated în their 
written reply, dated July 31, 1968, that 
the tenants had intentionally failed to 
raise the objection as to non-service of 
notice and had waived the objection in-~ 
tentionally. They also objected to the 
point in question being taken at such 
a late stage which was likely to alto- 
gether change the defence, and was like- 
ly to result in a de novo trial of the 
whole case. They further submitted 
that on the facts of this case, no notice 
was necessary. 


6. By its order, dated March 3, 
1969, the Appellate Authority held that 
waiver is a deliberate and conscious act 
as distinguished from estoppel which 
may be created by law, and whether the 
objection as to non-service of notice had 
in fact been waived or not, is a ques+ 
tion of fact which has to be decided 
like any other question on the direct 
and circumstantial evidence available in 
a given case. Without adverting any fur- 
ther to the question of waiver, the Ap- 
pellate Authority has held that since 
prior to 1968, no notice under Sec. 106 
of the Transfer of Property Act was re- 
quired to be served and the law had 
been recently changed, it would allow 
the application for amendment. 


Te Mr. K. C. Puri, who appears 
for the landlord-petitioners has firstly 
submitted that the Appellate Authority 
had no jurisdiction to allow an amend- 
ment of the written statement as all thaf 
the said authority could do was to 
decide the appeal within the circum- 
scribed limits of the authority vested in 
it by sub-section (3) of Section 15 of the 
Act. Section 15 (1) (a) of the Act autho- 
rises the State Government to confer on 
such officers and authorities as it thinks 
fit the powers of appellate authorities 
under the Act for any particular area. 
Clause (b) of subsection (1) of S. 15 
confers on every person aggrieved by an 
order passed by the Rent Controller 
right to prefer an appeal against the 
same to an Appellate Authority having 
jurisdiction. Sub-section (3) then states: 

“The appellate Authority shall 
decide the appeal after sending for the 
records of the case from the Controller 
and after giving the parties an oppor- 
tunity of being heard and, if necessary, 
after making such further inquiry as it 
thinks fit either personally or through 
the Controller.” 

The very fact that the Legislature has 
specifically authorised the Appellate 
Authority to decide the appeal not only 
on the record before it, but, if necessary 
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after making such further inquiry as if 
thinks fit, clearly shows that the Appel- 
late Authority is not barred from getting 
further inquiry made either on a point 
previously raised or even on a new 
question which might be raised before 
it for the first time in appeal, if the ap- 
pellate authority otherwise thinks it fit 
legal and proper to get such a matter 
inquired into. At the same time it is 
clear from the language of Section 16 
of ‘the Act that only certain specified 
provisions of the Code of Civil Proce- 
dure have been applied to proceedings 
under the Act. In all other matters, 
procedure to be followed by the rent 
control authorities unless otherwise 
specifically provided for in the Act is 
left to the authority concerned. Mr. 
Puri’s argument was that inasmuch as 
Order 6, Rule 17 of the Code has not 
been made applicable to proceedings 
under the Act, the Appellate Authority. 
had no jurisdiction to allow the respon~ 
dents to make an amendment of their 
written statement. 
. A perusal of the provisions of the 
Act shows that no power is vested in 
the Rent Controller even to set aside an 
ex parte order. If Mr. Puri’s contention 
were correct, the Rent Controller would 
not be able to set aside such an order, 
‘ It has however, been held in Manohar 
Lal v. Mohan Lal, (1957) 59 Pun LR 38 
= (ATR 1957 Punj 72) that the Rent 
Controller has inherent power to set 
aside an ex parte order passed by him- 
self. Similarly in Mathra Das v. Om 
Parkash, (1957) 59 Pun LR 45, it was 
held that in the absence of a restrain 
ing provision, a Rent Controller or a 
District Judge acting under the provi« 
‘sions of the Act is at liberty to follow 
any procedure that he may choose to 
evolve for himself so long as the said 
procedure is orderly and consistent with 
the rules of natural justice and so long 
as it does not contravene the positive 
provisions of the law. It was observed 
that the elementary and fundamental 
principles of judicial inquiry should be 
observed but the more technical forms 
discarded. Mehar Singh, C. J. held in 
this respect in an unreported judgment 
of this Court, D/-16-4-1968 in Shanti 
Parshad v. Bawa Niranjan Singh, Civil 
Revn. 936 of 1967 (Puni), as follows:— 
“The Code does not as such apply to 
the proceedings before the Rent Con~ 
troller. The Rent Controller, of course, 
controls his own procedure but broadly 
it has to be a procedure which is reason~ 
able and which is on general principles 
known to law. sae eee ene eee ese eed 
No doubt it was in the discretion of the 
Rent Controller to implead or not to 
implead Shanti Parshad applicant as a 
party-respondent to the eviction ap- 
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plication, but it is settled that such a 
discretion has to be exercised in a judi- 
cial manner and while the provisions of 
the Code of Civil Procedure may not 
apply strictly, but the principle under- 
lying the rule as sub-r. (2) of R. 10 of 
O. 1 is a proper guide to be taken into 
consideration by a Tribunal like the 
Rent Controller while exercising discre- 
tion on an application as that of Shanti 
Parshad applicant. The discretion has 
not in this case been properly exercised 
because the Rent Controller has not gone 
into the question whether Shanti Parshad 
applicant is a necessary or a proper 
party at all to the eviction application 
of the landlord and whether his presence 
as a party-respondent would effectually 
and completely settle the dispute about 
the tenancy of the demised -premises.” 
The jurisdiction of the Appellate Autho- 
rity under Section 15 (3) of the Act is 
of the widest amplitude and does not 
place any fetters on the. power of that 
authority in the matter of passing pro- 
cedural orders which may become neces- 
sary to pass on the facts and in the cir- 
cumstances of a particular case. In this 
view of the matter, no force is found in 
the first contention of Mr. Puri, and I 
have no hesitation in holding that the 
order of the Appellate Authority was 
within its jurisdiction. 

8. . Mr. Puri has then contended 
that on the facts of this case, the Ap- 
pellate Authority should have held thaf 
the tenant-respondents had waived the 
objection as to non-service of notice 
under Section 106 of the Transfer of 
Property Act. He has referred in this 
connection to the observations of P. C. 
Pandit, J. in Raj Kumar v. Gurmitinder 
Singh, (1968) 70 Pun LR 672. The 
learned Judge held that where in eject- 
ment proceedings a plea of failure to 
terminate the tenancy by a notice under 
Section 106 of the Transfer of Property 
Act was not raised before the Rent 
Controller, the plea could not be raised 
subsequently. It was observed that if 
such a plea was not taken up by the 
tenant in the written statement in 
answer to the application for ejectment 
filed by the landlord, he is deemed to 
have waived the objection, and if sub- 
sequently the decision of the Rent Con- 
troller has gone against him, he cannot 
be heard to say that the whole case 
should be tried afresh, and he be per- 
mitted to take up that plea from the 
start. Mr. Puri submits that these ob- 
servations of Pandit, J. have subsequent- 
ly been approved by a Full Bench of 
this Court in the following passage in 
Bhaiya Ram v. Mahavir Parshad, (1968) 
j LR 1011 = (AIR 1969 Punj 110) 

"Counsel then referred to the judg- 
ment of P. C. Pandit, J. in (1968) 70 
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Pun LR 672 (supra). The learned Judge 
has held in that case that where the 
tenant did not taze up the plea in his 
written statement that an order of eject- 
ment would be without jurisdiction on 
account of want of notice terminating 
the tenancy, he is deemed to have waiv- 
ed the objection, and that he cannot be 
allowed to raise the objection when the 
decision on merits had gone against him. 
In the instant case, the objection as to 
the non-service o= the requisite notice 
had admittedly been taken in the written 
statement of the zenant, and, therefore, 
the second part of the dictum of the 
learned Judge referred to above cannot 
be directly relevant. But we have no 
hesitation at all in approving of the 
ratio of the judgment of the learned 
Judge on the point that a tenant can 
waive an objection as ta non-service of 
a notice required under or on the prin- 
ciples of Section 106 of the Transfer of 
Property Act.” 
There appears to be a little misappre- 
hension in the mird of Mr. Puri in this 
behalf. The Full Bench appears to have 
approved of the law iaid down by 
Pandit, J. in Raj Kumar’s case, (1968) 
70 Pun LR 672 to the effect that a plea 
of failure to terminate the tenancy by 
service of a notice can be waived. 'The 
second part of the dictum of the learned 
Judge was, however, neither dissented 
from nor expressly approved as object- 
tion as to non-service of requisite notice 
had admittedly been taken in the written 
statement of the tenant in Bhaiya Ram’s 
case, 70 Pun LR 1011 = (AIR 1969 Punj 
110) (supra). and. therefore, considera- 
tion of the second part of the law laid 
down in Raj Kumar’s case, (1968) 70 
Pun LR 672 was considered by the Full 
Bench to be not relevant. Sitting in 
Single Bench I am bound even by the 
second part of the dictum of Pandit, J. 
and following the same I have to hold 
that the tenants not having taken up the 
plea in question in their written state- 
ment. they are deemed to have waived 
the same. In this view of the matter, 
it is unnecessary to refer to certain 
other observations in the Full Bench 
judgment to which refer2nce has been 
made in order to enable the counsel to 
place reliance on the judgment of the 
Calcutta High Court in Charu Chandra 
v. Snigdhendu Prosed, AIR 1948 Cal 150. 
Moreover, on the facts of this case, 
it is clear from the averments made in 
the application of the tenants under 
Order 6, Rule 17 itself that the tenants 
were fully alive to the objection which 
could be taken in this regard, but had 
intentionally not taken up the plea to 
that effect in the written statement, as 
they did not “consider it worthwhile” 
to do so. The learned Arpellate Autho- 
rity has justified the leave granted by 
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it to amend the written statement on 
the ground that no such notice was 
necessary according to the law in force 
since 1968, and the necessity of serving 
such a notice arose, only after the pro- 
nouncement of the Full Bench in 1968. 
This view is wholly erroneous. Such a 
consideration could be relevant if the 
law had been amended or changed. 
Interpretation of legal provisions by the 
High Court does not change the law, 
but merely aims at stating what the law 
has been at all relevant times. No other 
ground has been given by the Appellate 
Authority for allowing the amendment. 
There is no doubt that allowing 
amendment would re-open the case on 
various factual aspects and the plea of 
non~service of notice would succeed only 
if it is proved that there was no agree- 
ment to the contrary, that the tenancy 
had not expired by the efflux of time 
and possibly on giving proof of various 
other matters relevant to the question of 
notice. Allowing an amendment of a 
written statement at the appellate stage 
after the expiry of more than 24 years 
would normally be justified only if the 
party seeking amendment has come 
forward with the utmost bona fides and: 
can show that it could not possibly have 
taken up the plea in question at the 
initial stage or could put forward some 
other strong justification for leave to 
amend its pleading. No such circum- 
stances exist in the instant case. 

9, For the foregoing reasons, this 
petition is allowed, the orders of the 
Appellate Authority allowing the amend- 
ment of the written statement and re- 
manding the case are set aside, and the 
Appellate Authority is directed to dis- 
pose of the appeal of the tenant-respond- 
ents on merits in accordance with law 
without unnecessary delay. Parties have 
been directed to appear before the Ap- 
pellate Authority on October 5. 1970. 
petition shall abide the 
result of the appeal before the Appellate 
Authority. 

Revision allowed. 
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Management of the Ambala Canton- 
ment Electric Supply Corporation Ltd., 
Petitioner v. Workmen of the Ambala 
Cantonment Electric Supply Corpn. 
Ltd. and others, Respondents. 


Civil Writ No. 319 of 1967, D/- 25-9- 
70 


(A) Constitution of India, Art. 14 
~— Industrial Disputes Act (1947), Sec- 
tion 25-FF — Validity — Section does 
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not contravene Art. 14 of the Constitu- 
tion — (Industrial Disputes Act (1947), 
S. 25-FF). 

There is no provision in the Elec- 
tricity Act with regard to taking over 
the services of the employees of an un- 
dertaking by the State Electricity Board 
when exercising the option under Sec- 
tion 6 thereof. There is, however, no 
bar to the parties in such a case making 
an agreement with regard to the em- 
ployees, as in the case of voluntary 
transfer of ownership of an undertaking 
by an agreement. There is, thus, no 
discrimination. Moreover, the two 
modes of transfer-—one by mutual agree- 
ment and the other by operation of law 
—cannot be equated with each other but 
in spite of that, Section 25-FF makes 
the same provision with regard to the 
payment of retrenchment compensation 
to the workmen. There is, thus, no 
question of discrimination, or denial of 
equality before law as guaranteed -by 
Art. 14 of the Constitution. Therefore, 
Section 25-FF is a perfectly valid piece 
of legislation. (Para 9) 


(B) Industrial Disputes Act (1947), 

S. 10 — Industrial Disputes (Punjab) 
Rules (1958), Rr. 10-A, 10-B — Scope — 
Power of Government to make reference. 
Rules 10-A and 10-B apply where 
the reference is made on the report of 
the Conciliation Officer or on an ap- 
plication by the employer or the work- 
men, but there is no bar to the Govern- 
ment making a reference of the con- 
sequential matters arising as a result of 
the decision of the Industrial Tribunal 
er Labour Court one way or the other. 
(Para 11) 

(C) Industrial Disputes Act (1947), 

S. 2 (b) — Award — Interim order not 


determining industrial dispute — Not an 
award. 
Where the interim order did not 


determine any part of the industrial 
dispute or any other question relating 
thereto but only determined whether 
the Industrial Tribunal had been pro- 
perly constituted to which the industrial 
dispute could be referred for adjudica- 
tion such order cannot be said to be an 
award as defined in Section 2 (b) and 
is not required to be published. 

(Para 14) 


(D) Constitution of India, Arts. 226, 
227 — New plea — Plea regarding im- 
terpretation of S. 25-FF and S. 25-FFF 
Industrial Disputes Act and capable of 
decision on material on record allowed 
to be argued. (Para 15) 

(E) Industrial Disputes Act (1947), 


Ss. 25-FF, 25-FFF — Applicability — 
Electrical undertaking taken over by 
Electricity Board on the expiry of 


licence — Compulsory purchase of the 
undertaking by Board without taking 
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over the employees of that undertaking 
as a part of that transaction did amount 
to transfer of ownership or management 
of the undertaking from one employer to 
another — Section 25-FF applies — Con- 
ditions of service on which workmen of 
licensee were re-employed by Board less 
advantageous — Proviso to Sec. 25-FF 
does not apply — Undertaking cannot be 
said to be closed down and S. 25-FFF 
does not apply — Worker are entitled 
to retrenchment compensation under 
S. 25-FF. AIR 1963 SC 1488 and 
(1966) 1 Lab LJ 730 (SC) and AIR 1969 
Madh Pra 196 and (1970) 2 Lab LJ 44 
(SC), Rel. on. (Paras 16, 17, 19) 


(F) Industrial Disputes Act (1947), 
S. 25-FF — Scope — Transfer of under- 
taking as a going concern does not neces~ 
sarily oblige transferee to take employ- 
ees into employment. (Para 20) 


(G) Industrial Disputes Act (1947), 
S. 25-FF — Electrical undertaking taken 
over by Electricity Board under S. 6 of 
Electricity Act — Undertaking vests in 
Board free from any obligation attach- 
ing to the undertaking — Liability to 
pay retrenchment compensation lies on 
licensee and not on Board. AIR 1970 SC 
237, Rel. on. {Para 21) 


(H) Industrial Disputes Act (1947), 
S. 25-FF — Compensation for earned 
leave not availed of — Section 79 (2) 
Factories Act (1948) does not provide for 
any such right. (Para 24) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 237 (V 57)= 
1970 Lab IC 276, U. P. Electri- 
city Supply Co. Ltd. v. R. K. 
Shukl 


a 
(1970) 1970-2 Lab LJ 44 = 1969- 
2 SCR 902. Board of Directors 
of the South Arcot Electricity 
Distribution Co. Ltd. v. N Í 
Mohammed Khan 18 
(1969) ATR 1969 Madh Pra 196 
(V 56) = (1969) 1 Lab LJ 840, 
Central India Electric Supply 
Co. Ltd., Bilaspur v. District 
Labour Court, Jabalpur 17 
(1966) 1966-1 Lab LJ 730 = (1966) 
2 Fac LR 231 (SC), Workmen 
of Uttar Pradesh State Electri- 
city Board v. Upper Ganges 
Valley Electricity Supply Co. 17 
(1963) AIR 1963 SC 1489 (V 50)= 
1962-2 Lab LJ 621, Anakapalle 
Co-operative Agricultural and 
Industrial Society Ltd. v. Its 
Workmen 16, 20 


Jawala Dass, for Petitioner; N. J. S. 
Sethi, (for No. 1); Bhagirath Dass, (for 
No. 2); R. N. Mital, for Advocate Gene- 
ral Haryana {for Nos. 3 and 4) and 
i Jhingan, (for No. 5), for Respond- 
ents. 


ORDER: The Punjab Government 
granted a licence to M/s. B. R. Harman 


21, 23 
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and Mohatta Ltd., The Mall Lahore, 
for the generation and distribution of 
electric energy in certain areas withi 
the limits of Ambala Cantt. for a period 
of 30 years in 1935. Under Section 6 
of the Indian Electricity Act, 1910, the 
State Government had the option to 
purchase the undertaking on the expiry 
of the period of licence and if the op- 
tion was not exercised on the expiry of 
the first period of 30 years, iè could be 
exercised at the expiry of every 20 
years thereafter. By a subsequent 
amendment of the Indian Electricity Act, 
the State Electricity Board was given 
the option to purchase the undertaking 
instead of the State Government. In 
1946, the present petitioner, which is a 
company incorporated urder the Indian 
Companies Act purchasec the undertak~ 
ing from the original licensees. 
According to the terms of the licence 
the Punjab State Electricity Board, res- 
pondent 2 (hereinafter referred to as the 
Board), gave a notice to the petitioner- 
Company on December 24, 1963, exercis- 
ing the option for the purchase of the 
undertaking given to it under Section 6 
(1) of the Indian Electricity Act, 1910, 
read with Cl. (9) of the licence. By 
this notice, respondent 2 required the 
petitioner-company to sell the under- 
taking covered by its licence to the 
Board on the expry of the period of 
licence on April 23, 1965 (nid-night be- 
tween the 23rd ana 24th of April, 1965). 
The petitioner-company vas further re« 
quired to deliver its undertaking includ- 
ing lands, buildings, works, materials, 
equipment, machinery and plant etc, 
suitable to and used by the Company, 
for the purposes cf its undertaking to 
the Board on the expiration of the 
period given above, pending determina- 
tion and payment of the purchase-price 
of the aforesaid undertaking in accord- 
ance with the law. ‘The petitioner-~ 
Company was further informed that 
from the date of taking over, as men~ 
tioned above, the Company’s undertak- 
ing would vest in the Board as its ab- 
solute property as laid down in Sec. 6 
of the Indian Eleciricity Act, 1910 (as 
amended) and the Company’s licence 
would cease to have further operation. 


2 The Chief Engineer of the 
Board, by Memo. dated June 1, 1964, 
requested the Company to supply the 
service particulars of the staff in its 
employ at that time in the form indi- 
eated. On receipt of this Memo, from 
the Board, the Company issued a notice 
to its employees on June 11, 1964, in- 
forming them that the Company’s 
undertaking would be taken over by the 
Board on the mid-night of 238rd/24th 
April, 1965, and asking them to furnish 
the particulars of their service as desir- 
ed by the Board. These particulars 
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were in due course, forwarded by the 
Company to the Board. Since the Board 
did not take any decision with regard 
to the employees of the petitioner-Com-~ 
pany, that is, whether they were to be 
taken over by the Board or not, the 
workmen of the  petitioner-Company 
through their Union sent a letter to the 
Board and the petitioner-Company on 
February 24, 1965, in which the following 
demands were made:— 


“1. To afford continuity of service 
to every employee after taking over 
the Ambala Cantt. Electric Supply Cor- 
poration Ltd., Ambala Canti., in accor- 
dance with the operation of the man- 
datory provisions of the Indian Electri- 
city Act, 1910 (as amended) for the pur- 
pose of seniority and other benefits 
while being in your employ. 

2. To keep fully protected the pre- 
valent wages and other conditions of 
service and benefits of each employee 
of the above Electric Undertaking when 
all the employees would be under your 
employ after taking over the complete 
charge of the Ambala Cantt. Electric 
supply Corporation Ltd., Ambala 
Cantt.” 


3. It was further stated in the 
letter that— 

“You will certainly appreciate that 
the instant problems should be desirably 
settled amicably at this stage so that 
happy and healthier relations ‘may pre- 
vail. We are. confident that a better 
counsel shall prevail and we shall be 
favoured with your most justified and 
conscientious agreement to the aforesaid 
demands at an early date.” 


4. A copy of this notice is am- 
nexure ‘B’ to the writ petition. On 
March 18, 1965, the petitioner-Company 
served a notice on all its employees to 
the effect that the Board would take 
over the undertaking on the mid-night 
of 23rd/24th of April, 1965, and that 
they could collect their wages up to the 
time of the taking over of the under- 
taking from the netitioner’s office. 


5. The Board did not agree to 
take into its service all the emplovees 
of the petitioner’s undertaking as a part 
of the purchase but asked every em- 
ployee to appear for an interview be- 
fore an Officer of the Board, and the 
Board made offers of appointment to 
such workmen as it chose to employ in 
terms of the letter, a copy of which is 
annexure R. 2/B to the written state- 
ment of the Board. The employees, who 
were taken into service by the Board 
were recruited as fresh entrants to 
Board’s service and neither the con- 
tinuity of their service nor the pay 
drawn by them owas protected. The 
result was that the workmen served a 
notice on the petitioner-Company on 
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April 26, 1965, demanding retrenchment 
compensation in accordance with Sec- 
tion 25-FF of the Industrial Disputes 
Act, 1947, as under:— | 


“1, One month’s wages in lieu of 
‘the one month’s notice for the termina- 
tion of service; 


9. Retrenchment compensation equi- 
valent to fifteen days wages for every 
completed year of service or any part 
thereof in excess of six months; and 


3. Wages in lieu of unavailed earn- 
ed leave.” È 
The petitioner-Company repudiated this 
claim of the workmen. 

6. According to the petition, con- 
ciliation proceedings under Section 12 of 
the Industrial Disputes Act were held 
by the Labour Commissioner, Punjab, 
only in respect of the demand notice of 
the workmen dated February 24, 1965, 
and not in respect of the notice dated 
April 26, 1965. This allegation has been 
denied by all the respondents and it has 
been stated that conciliation proceedings 
were held in respect of both the demand 
notices. The conciliation proceedings did 
not bear any fruit, with the result that 
the State Government referred the 
following dispute for adjudication to 
the Industrial Tribunal, Punjab, Chandi- 
garh, by Notification No. 664-SF-IT[-Lab- 
1-65, dated October 20, 1965:— 

“Whether the workmen transferred 
from Ambala Cantt. Electric Supply 
Corporation to the Punjab State Elec- 
tricity Board are entitled to continuity 
of their services and protection of their 
wages and other conditions of service 
applicable to them before this transfer 
of Undertaking to the Board? If not, 
what other relief/compensation they were 
entitled to.” 


Te A copy of this notification was 
sent to the Presiding Officer, Industrial 
Tribunal, Punjab, with a copy of the 
demand notice dated February 24, 1965, 
and similarly copies of this notification 
together with a copy of the demand 
notice dated February 24, 1965, were 
sent to the petitioner-Company and the 
Board, while only a copy of the noti< 
fication was sent to the Workmen’s 
Union. The copy of this notification 
was received in the office of the Indus- 
trial Tribunal, Punjab, on November 1, 
1965, and was registered on that date. 
Notices were issued to the parties for 
December 1, 1965. Before the Indus- 
trial Tribunal, a statement of claims was 
filed on behalf of the workmen on 
November 16, 1965, along with some 
documents. The  petitioner-Company, 
filed its written statement to the state- 
ment of claims of the workmen on 
December 1, 1965. The Board also filed 
a written statement to which a rejoinder 
was filed by the petitioner-Company. 
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A preliminary objection was raised 
by the petitioner-Company challenging 
the jurisdiction of the Tribunal to pro- 
ceed with the case. This objection was 
decided by the Presiding Officer of the 
Industrial Tribunal, Punjab, on Septem- 
ber 3, 1966, against the Company and 
the award on merits was made on 
September 12, 1966. By this award the 
petitioner-Company was held liable to 
pay retrenchment compensation equiva- 
lent to 15 days’ average pay for every 
completed year of service or any part 
thereof in excess of six months and 
wages in lieu of unavailed earned leave 
as provided in Section 79 of the Indian 
Factories Act, 1948. The petitioner- 
Company has filed the present petition 
challenging the award of the Industrial 
Tribunal. Written statements have been 
filed by respondents 1, 2 and 3. 

8. The first point argued by the 
learned counsel for the petitioner is that 
the Industrial Tribunal, Punjab, Chandi- 
garh, had never been constituted and, 
therefore, no reference of any dispute 
to that Tribunal could be made for ad- 
judication. I do not find any merit in 
this submission. By notification No. 
4194-C-Lab-57/661-RA, published in the 
Punjab Government Gazette Extraordi- 
nary dated April 19, 1957, an Industrial 
Tribunal with headquarters at Jullundur 
was constituted by the Governor of 
Punjab and Shri Avtar Narain Gujral 
was appointed its Presiding Officer. An- 
other Tribunal had also been appointed 
known as the Second Industrial Tribu- 
nal, Punjab, Amritsar, consisting of three 
members, which ceased to exist: some 
time later. The one-man Tribunal con- 
stituted under the notification referred 
to above, however, continued. The 
Headquarters of that Tribunal remained 
at Jullundur as long as Shri Avtar 
Narain was its Presiding Officer. 

Thereafter, Shri Kesho Ram Passey, 
a retired Judge of this Court, was ap- 
pointed as the Presiding Officer of that 
Tribunal by notification dated June 3, 
1959, and during his time the head- 
quarters of the Tribunal were located at 
Patiala. When Shri K. L. Gosain was . 
appointed as the Presiding Officer of . 
that Tribunal, the headquarters of the 
Tribunal came to be located at Chandi-+ 
garh. It is apparent that the Industrial 
Tribunal constituted by notification 
dated April 19, 1957, continued for the 
whole of Punjab and the headquarters 
of that Tribunal changed when the 
Presiding Officer changed. The change of 
the location of the headquarters did not 
mean that one Tribunal was abolished 
and another was constituted. The In- 
dustrial Tribunal, as originally constitut- 
ed, continued and only the vacancies in 
the office of the Presiding Officer were 
filled in later on. There was, thus, in 
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existence a properly constituted Indus- 
trial Tribunal, Punjab, at Chandigarh, 
when the reference of the industrial dis- 
pute between the petitioner and res- 
pondents 1 and 2 was made on October 
20, 1965. I, therefore, repeal this sub- 
mission of the learned counsel. 


9. The learned counsel for fhe ` 


petitioner has then challenged the vires 
of Sec. 25-FF of the Industrial Disputes 
Act, 1947, on the ground that in the case 
of voluntary transfer of the ownership 
or management cf an undertaking by an 
agreement, it is open ‘fo the parties to 
the contract to stipulate in respect of 
the employees of the undertaking frans- 
ferred but no such right has been allow- 
ed to the parties when the transfer of 
the undertaking is by operation of law 
as in the present case. I find no sub- 
stance in this submission. 


Section 6 of the Indian Electricity 
Act. 1910, only vrovides that the State 
Electricity Board shall have the option of 
purchasing the undertaking of a licensee 
by giving him a notice in writing of not 
less than one yeer requiring the licensee 
to sell the undertaking to it at the ex- 
piry of the relevent period of the licence, 
and under the proviso to sub-sec. (6) 
of the said section the undertaking vests 
in the Electricity Board free from any 
debt, mortgage or similar obligation of 
the licensee or attaching to the under- 
taking; and the rights, powers, autho- 
Yities, duties and obligations of the 
licensee under his licence are transferr- 
ed to the purchaser and the purchaser 
becomes the licersee with regard to that 
undertaking, in case the purchaser is not 
the State Government or the State Elec- 
tricity Board, in whose case the licence 
ceases to have further operation. Sec- 
tion 7-A of the said Act makes a provi- 
sion as to how fhe market value of an 
undertaking has to be determined. 
There is no provision in the said Act 
with regard to taking over the services 
of the employees of the undertaking by 
the State Electricity Board when ex- 
ercising the opion under Section 6 
thereof. There is, however, no bar fo 
the parties making an agreement with 
regard to the employees. There is, thus, 
no discrimination. Moreover, the two 
modes of transfer-one by mutual agree- 
ment and the otter by operation of law 
—cannot be equated with each other but 
in spite of tbat, Section 25-FF makes the 
same provision with regard to the pay- 
ment of retrenchment compensation to 
the workmen. There is, thus, no ques- 
tion of discrimination, or denial of 
equality before law as guaranteed by 
Art. 14 of the Constitution. In my 
opinion, therefore, Section 25-FF of the 
Industrial Disputes Act, 1947, is a per- 
fectly valid piece of legislation. 


A. LE. 


16. The learned counsel for the 
petitioner then argued that the refer- 
ence made to the Tribunal by the Gov- 
ernment did not include the claims of 
the workmen to retrenchment compen- 
sation and wages in lieu of earned leave 
which were contained in the notice of 
the Workmen’s Union dated April 26, 
1965, and, therefore, this matter could 
not be adjudicated upon by the Tribunal. 
In support of this submission, the learn- 
ed counsel has relied on Rules 10-A and 
10-B of the Industrial Disputes (Pun- 
iab) Rules, 1958, which read as under:— 


“10-A. Parties to submit statements,— 
{1) The party representing workmen 
involved in an industrial dispute in a 
public utility service shall forward a 
statement of its demands along with a 
copy of the notice prescribed under 
R. 71 to the Conciliation Officer con- 
cerned. The statement shall be accom- 
panied by as many spare copies thereof 
as there are opposite parties. 


(2) The party representing workmen 
involved in a dispute in a non-public 
utility service shall forward a statement 
of its demands to the Conciliation Officer 
concerned before such date as may be 
specified by him for commencing con- 
ciliation proceedings. The statement. 
shall be accompanied by as many spare 
copies thereof as there are opposite par- 
ties. 


(3) The statement of demands sub- 
mitted by the party representing the 
workmen under sub-rule (1) or sub- 
rule (2) shall be transmitted to the State 
Government by the Conciliation Officer 
concerned with his report under sub- 
section (4) of S. 12. 

(4) Where an employer, or a party 
representing workmen, applies to the 
State Government for reference of an 
industrial dispute to a Labour Court or 
Tribunal, such application shall be ac- 
companied by a statement of the de- 
mands or matters in dispute with as 
many spare copies thereof as there are 
apposite parties 

(Ð The statement teferred 4o in 
sub-rules (1), (2) and (4) and every copy 
thereof required under the said sub- 
rules to accompany the said statement 
shall be duly signed, on behalf of the 
party, by the person making it. 

10-B. Proceedings before the Labour 
Court or Tribunal.. (1) Where the State 
Government refers any case for adjudi- 
cation to a Labour Court or Tribunal. it 
shall send to the Labour Court or Tri- 
bunal concerned, and to the opposite 
party concerned in the industrial dis- 
pute, a copy of every such order of re- 
ference together with a copy of the 
statement received by the State Govern- 
ment under sub-rule (3) or sub-rule (4) 
of R. 10-A. 
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(2) Within two weeks of the receipt 
of the statement referred to in sub- 
rule (1), the opposite party shall file its 
rejoinder with the Labour Court or Tri- 
bunal, as the case may be, and simul- 
taneously forward a copy thereof to the 
other party; 

Provided that such rejoinder shall 
relate only to such of the issues as are 
included in the order for reference: 

Provided further that where the 
Labour Court or Tribunal, as the case 
may be, considers if necessary, it may 
extend the time-limit for the filing of 
rejoinder by any party. 

(3) The Labour Court or Tribunal, 
as the case may be. shall ordinarily fix 
the date for the first hearing of the dis- 
pute within six weeks of the date on 
which it was referred for adjudication: 

Provided that the Labour Court or 
Tribunal, as the case may be, may, for 
reasons to be recorded in writing, fix a 
later date for the first hearing of the 
dispute. 

(4) The hearing shall ordinarily be 
continued from day to day and argu- 
ments shall follow immediately after the 
closing of evidence: 

Provided that no case shall be ad- 
journed for arguments for more than 
a week. 

(5) The Labour Court or Tribunal, 
as the case may be, shall not ordinarily 
grant an adjournment for a period ex- 
ceeding a week at a time, nor more 
than three adjournments in all at the 
instance of any one of the parties to 
the dispute: 


Provided that the Labour Court or 
Tribunal, as the case may be, may. for 
reasons to be recorded in writing. grant 
an adjournment exceeding a week or 
more than three adiournments at the 
instance of any one of the parties to 
the dispute.” 

Ii. Aceording to the learned 
counsel, the statement of the demands 
by the workmen has to be sent to the 
Conciliation Officer along with a copy of 
the notice prescribed under Rule 71, 
which statement has to be accompanied 
by as many spare copies thereof as 
there are opposite parties. This state- 
ment of demands has to be transmitted 
to the State Government by the Con- 
citation Officer with his report under 
sub-section (4) of S. 12 of the Industrial 
Disputes Act. Similarly, where an em- 
ployer or a party representing werkmen 
applies to the State Government for re- 
ference of an industrial dispute to a 
Labour Court or Tribunal, such appli- 
cation has to be accompanied by a state- 
ment of the demands or matters in dis~- 
pute with as many spare copies thereof 
as there are opposite parties. 

When the State Government refers 
any case for adjudication to a Labour 
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Court or a Tribunal, it has to send to 
that Court or Tribunal and to the op- 
posite party concerned in the industrial 
dispute a copy of every such reference 
together with a copy of the statement 
received by the State Government either 
from the Conciliation Officer or from 
the party seeking reference. The op- 
posite party has then to file a rejoinder 
to that statement before the Labour 
Court or Tribunal and the party seeking 
reference or applying for conciliation 
proceedings cannot submit any fresh 
statement of claims to the Labour Court 
or Tribunal. In the present case, the 
workmen filed their statement of cianims 
before the Industrial Tribunal on 
November 16. 1965, in respect of their 
demands contained in their notices dated 
February 24, 1965, and April 26, 1965, 
although the demands contained in the 
letter dated April 26, 1965, were not re- 
ferred to the Industrial Tribunal for ad- 
judication inasmuch as no copy of that 
notice was sent to the Tribunal or the 
opposite parties, that is, the petitioner 
and the Board. On this basis, it is 
argued that it has to be presumed that 
the State Government never referred the 
disputes or claims mentioned in the 
notice of the workmen dated April 26. 


1965, to the Industrial Tribunal for ad- 


judication. If the claims contained in 
that notice had been referred to the 
Industrial Tribunal for adjudication, a 
copy of that notice would also have been 
sent to the Tribunal as well as to the 
petitioner and respondent 2, who were 
the opposite parties. Admittedly, the 
copy of that notice was not sent either 
to the Tribunal or to the petitioner or 
to respondent 2 along with the copy of 
the notification making a reference to 
the Tribunal. The petitioner and res- 
pondent 2 were, therefore, not called 
upon to file any rejoinder to the claims 
mentioned in the notice of the workmen 
dated April 26, 1965, and these claims 
could not be adjudicated upon by the 
Tribunal on the basis of the fresh state- 
ment of claims filed by the workmen 
before it on November 16. 1965 


In reply the workmen have stated 
in their written statement that concilia- 
tion proceedings in this case were held 
by Shri Harbans Raj Singh, Chief Con- 
ciliation Officer, Punjab, Chandigarh, in 
respect of both the demand notices 
dated February 24, 1965, and April 26, 
1965, and if he did not transmit the se- 
cond notice to the Government with his 
report. the workmen cannot be made 
to suffer. Shri Harbans Raj Singh was 
examined as a witness before the Tri- 
bunal as A. W. 8. He had brought the 
record with him and he stated that at 
the initial stage the conciliation pro- 
ceedings were conducted by the Concilia- 
tion Officer, Chandigarh, and later on 
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the witness conducted those proceedings. 
He admitted the receipt of the notice 
dated April 26, 1965, from the Work- 
men’s Union. He, however, did not 
state whether he conducted conciliation 
proceedings with regard to that notice. 
All that he stated is that he recommend- 
ed the reference in cuestion. 
not even state whether this notice was 
sent to the Government along with his 
report. In cross-examination be stated 
that he took over the conciliation pro- 
ceedings from the Conciliation Officer, 
Chandigarh, because he felt that the pro- 
ceedings had not been properly taken. 
He received a copy of the notice dated 
April 26. 1965, from the Conciliation 
Officer as an ammexure to his report. 


In the return filed by Shri D. A. 
Karan, Deputy Labour Commissioner, 
Haryana, it has been denied that no 
conciliation proceedings were ever held 
in respect of the demand notice of the 
workmen dated April 26, 1965. He 
could not have any knowledge of this 
fact as the conciliation proceedings had 
been taken before the reorganisation of 
the State of Punjab by Shri Harbans 
Raj Singh. He has nowhere stated that 
the notice dated April 26, 1965, was sent 
by the Chief Conciliation Officer to the 
Government with his report while re- 
commending a reference. In view of 
these. facts, the learned counsel for the 
petitioner is right in stating that there 
is no evidence cn the record to show 
that the notice deted April 26, 1965, was 
ever sent by the Chief Conciliation Offi- 
cer to the Government along with his 
report. If that notice had been sent, 
a copy of it would also have been sent 
to the petitioner and respondent 2 by 
the Government along with the copy of 
the notification making reference of the 
dispute for adjudication to the Indus- 
trial Tribunal and the copy of the notice 
dated February 24. 1965, 


The conclusion, therefore, is inevit- 
able that while making the reference of 
the dispute between the workmen on the 
one side and the vetitioner and respond- 
ent 2 on the other th2 State Govern- 
ment did not have the notice of the 
workmen dated April 26, 1965, before it 
and did not apply its mind to its con- 
tents. It, however, appears that the 
Government, whil2 making the refer- 
ence, visualised that the answer to the 
main dispute referred, that is. whether 
the workmen were entitled to continuity 
of service and protecticn of their pre- 
valent wages ard other conditions of 
service could be in the affirmative or in 
the negative. If the answer to it by the 
Industrial Tribunal was in the affirma- 
tive, there would have arisen no liabi- 
lity of the petitioner-company, but, in 
case the answer to that question was in 
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the negative, the liability of the peti- 
tioner-Company was to be determined 
with regard to any relief that the work- 
men were entitled to under the statutes 
applicable to them. Rules 10-A, and 
10-B apply where the reference is made 
on the report of the Conciliation Officer 
or on an application by the employer orj 
the workmen, but there is no bar to the 
Government making a reference of the 
consequential matters arising as a result 
of the decision of the Industrial Tri- 
bunal or Labour Court one way or the 
other. In the present case the State 
Government referred the major indus- 
trial dispute as stated in the workmen’s 
notice dated February 24, 1965, for ad- 
judication to the Tribunal and the se- 
cond part of the dispute referred was by 
way of consequential relief depending 
on the answer to the first part of the 
matter referred. It cannot, therefore, be 
said that it was not within the compe- 
tence of the Industrial Tribunal to 
determine whether the workmen were 
entitled to any other relief in case they 
were held not entitled to continuity of 
service and protection of their wages 
etc., as stated in the first part of the 
dispute mentioned in the notification. 
The adjudication of that matter by the 
Tribunal cannot, therefore, be held to 
be without jurisdiction. 


12. There is also no substance in 
the plea of the learned counsel for the 
petitioner that the workmen were not 
entitled to file a statement of their 
claims before the Tribunal. For the 
determination of the second part of the 
matter referred to the Tribunal, the Tri- 
bunal had to ascertain from the parties 
the nature and quantum of the relief 
admissible to the workmen in case the 
answer to the first part of the dispute 
referred was against the workmen. The 
petitioner-Company was given due time 
to submit its reply to that statement of 
claims. There is no doubt that the peti- 
tioner-Company objected to this pro- 
cedure and also to the jurisdiction of 
the Tribunal to adjudicate upon this 
matter, but no issue was framed with 
regard to this plea. Apart from the fact 
that there is no substance in this plea, 
it cannot be entertained in this petition. 

13. The learned counsel for the 
petitioner has then contended that the 
award as published is not complete as 
the interim order made on September 
3, 1966, was not made a part of that 
award. That interim order dealt with 
the preliminary objection of the peti- 
tioner-company that no Industrial Tri- 
bunal, Punjab, Chandigarh, had been 
constituted by the State Government 
and, therefore, the Industrial Tribunal 
could not proceed with that reference. 
Award has been defined in Section 2 (b) 
of the Industrial Disputes Act as under: 
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“toward means an interim or a 
final determination of any industrial 
dispute or of any question relating 
thereto by any Labour Court, Industrial 
Tribunal or National Industrial Tribunal 
and includes an arbitration award made 
under Section 10-A.” 


14. The interim order dated 
September 3, 1966, did not determine 
any part of the industrial dispute or any 
other question relating thereto. It only 
determined whether the Industrial Tri- 
bunal had been properly constituted to 
which the industrial dispute could be re- 
ferred for adjudication. That order can- 
not, therefore, be said to be an award 
as defined in Section 2 (b) of the Indus- 
trial Disputes Act and was not necessary. 
to be published. This plea is also re- 
pelled. 


15. The next question that arises 
is whether the workmen were entitled 
to retrenchment compensation under 
Section 25-FF or Section 25-FFF of the 
Industrial Disputes Act. The learned 
Tribunal has held that the workmen 
were entitled to retrenchment compensa- 
tion as provided in Section 25-FF of the 
said Act, and while making the award 
in respect thereto held that the work- 
men were not entitled to any wages in 
lieu of one month’s notice as provided 
in Section 25-F (a) of the said Act as 
such a notice had been given by the 
petitioner-Company to the workmen on 
March 18, 1965. The Tribunal, there- 
fore, awarded compensation to the work- 
men in accordance with Cl. (b) of Sec- 
tion 25-F of the said Act. It was not 
argued before the learned Tribunal that 
Section 25-FFF applied and not Sec- 
tion 25-FF, but I have permitted the 
learned counsel on both sides to argue 
this matter as it relates to the interpre- 
tation of Sections 25-FF and 25-FFF and 
can be decided on the material on the 
record. 


16. - In order to decide which of 
the two sections applies, it has to be 
determined whether the transaction of 
of the purchase between the petitioner- 
Company and respondent 2 amounted to 
transfer of the ownership or the 
management of the undertaking by 
operation of law from one employer to 
another, or that the undertaking was 
closed as a consequence of the expiry 
of the period of licence before April 1, 
1967. The matter is not res interga. It 
was held by their Lordships of the 
Supreme Court in Anakapalle Co-opera- 
tive Agricultural and Industrial Society 
v. Its Workmen, 1962-2 Lab LJ 621=(AIR 
1963 SC 1489), that the purchaser of a 
going concern is a successor-in~interes? 
of the previous employer but the em- 
ployees have no right to claim re-em- 
ployment under the successor and thai 
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the employees are entitled to retrench- 
ment compensation in accordance with 
Section 25-FF of the Industrial Disputes 
Act. On the parity of reasoning, it has, 
to be held in the present case that the, 
compulsory purchase of the undertaking, 
of the petitioner-company by respond- 
ent 2 without taking over the employees' 
of that undertaking as a part of that 
transaction did amount to transfer of 
the ownership or management of the 
undertaking from one employer to an- 
other. The transfer contemplated under 
Section 25-FF is of the undertaking and 
not of its employees necessarily. Never- 
theless, the Board took the previous em- 
ployees of the petitioner-Company into 
its employment by giving them fresh 
offers of appointment but without con- 
tinuity of service and without the pro- 
tection of the wages they were already 
drawing. The workmen had no choice 
in the matter and they agreed to serve 
the Board as its employees on condi- 
tion: that they were to be considered the 
employees of the Board having been em- 
ployed on April 24, 1965, and they had 
to forego the credit or benefit of their 
previous service with the petitioner- 
Company. It is also in evidence that 
they were given less emoluments by 


the Board than they were drawing 
under the  petitioner-Company. It is, 
thus, apparent that the case is not 


covered by the proviso to Section 25-FF 
of the Industrial Disputes Act as the 
conditions of service on which the work- 
men were employed by the Board were 
less advantageous to them than the 
terms under which they were servin 
the petitioner-Company. 
17. Section 25-FFF cannot be said 
to apply to the facts of the present case 
as by the expiry of the period of licence 
of the petitioner-Company the business 
of generating and distributing electri- 
city, which was being carried on by it 
up to April 23, 1965, did not close down 
but was continued by the Board with- 
out any interruption with effect from 
April 24, 1965, in the same -manner as 
was being done by the petitioner-Com- 
pany. Section 25-FFF applies where the 
undertaking is closed down and is not 
taken over or continued by another per- 
son or body of persons. Reference may 
be made to a judgment of their Lord- 
ships of the Supreme Court in Workmen 
of Uttar Pradesh State Electricity Board 
v. Upper Ganges Valley Electricity 
Supply, Co., (1966) 1 Lab LJ 730 (SC), 
wherein it was held that in the case of 
an electric undertaking being taken over 
by the State Electricity Board, it can- 
not be said that the undertaking was 
closed down and, therefore, Sec. 25-FFF 
did not apply. Following this judg- 
ment, a Division Bench of the Madhya 
Pradesh High Court in Central India 
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Electric Supply Co. Ltd., Bilaspur v. 
District Labour Court, Jabalpur, (1969) 
1 Lab LJ 840 = (AIR 1969 Madh Pra 
196) held that— 

“the power-hcuse at Katni which 
was previously run by the petitioner- 
Company has not closed down. It has 
been taken over by the Madhya Pradesh 
Electricity Board on expiration of the 
petitioner’s licence and is now being run 
by the Board. Section 25-FFF (1) and 
the proviso apply where an undertaking 
‘is closed down’ end as in the instant 
case the undertaking has merely chang- 
ed hands but is sill running, it cannot 
be said that the case falls under Sec- 
tion 25-FFF (1) or the proviso.” 


18. The latest jucgment of their 
Lordships of the Supreme Court on the 
subject is contained in Board of Direc- 
tors of the South Arcot Electricity Dis- 
tribution Co., Ltd. v. N. K. Mohammed 
Khan, etc., (1970) 2 Lab LJ 44 (SC). In 
that case a company carrying on the 
business of distribution of electricity as 
a licensee under the Government was 
taken over by the Government in ex- 
ercise of the powers under the Madras 
state Electricity Supply Undertakings 
(Acquisition) Act, .1954. The employees 
of the company claimed retrenchment 
compensation under Section 25-FF and 
filed an application before the Labour 
Court under Section 33-C (2) of the In- 
dustrial Disputes Act, which was allow- 
ed by the Labour Court. The company 
filed a writ petition in the High Court, 
which was dismissed and an appeal 
against the judgment of the learned 
Single Judge owas also dismissed by a 
Division Bench. In the appeal by the 
company to the Supreme Court, it was 
contended that the right which accrued 
to the employees under the principal 
clause of Section 25-FF was defeated 
because of the conditions laid down in 
the proviso and that the Labour Court 
had no jurisdiction to decide the disput- 
ed question whether workers were en- 
titled to retrenchment compensation and 
that the Labour Court had no jurisdic- 
tion to decide whether the liability to 
pay retrenchment compensation fell on 
the company or the State of Madras or 
the State Electricity Board. Negativing 
the contentions raised by the company 
and dismissing the appeal the Supreme 
Court held that— 


“there are instances of a number of 
conditions of service which became less 
favourable to the workers on their be- 
coming employees of the State Govern- 
ment when the wmdertaxing vested in 
the Government by transfer from the 
company. In these circumstances the 
requirements of the proviso to Sec- 
tion 25-FF of the Act are obviously nof 
satisfied and the proviso cannot be in- 
voked by the company for the purpose 


r we 
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of defeating the claim made by the wor- 
kers under the principal clause of that 
section. Under that principal clause, 
the workers became entitled to receive 
retrenchment compensation in accord- 
ance with the provisions of Sec. 25-FF 
of the Act on the basis of legal fiction 
envisaged that these rights would accrue 
to them as if the workers had been re- 
trenched.” 


19. I, therefore, hold that the 
workmen were entitled to retrenchment 
compensation as provided in S. 25-FF 
of the Industrial Disputes Act and the 
award of the Tribunal with respect 
thereto is legal and proper and cannot 
be quashed. 


20. The learned counsel for the 
petiticner has then argued that the 
Board, being a successor-in-interest of 
the petitioner-Company, was under a 
legal obligation to take all the workmen 
into its employment, particularly be- 
cause the undertaking was continued by 
the Board as before. On this point, the 
learned counsel for the workmen has 
also sought to support the petitioner- 
Company because, accorcing to the 
workmen, if the Board is held to be 
legally under an obligation to take them 
into its employment, they would be en- 
titled to continuity of service and pro- 
tection of the wages that they were al- 
ready drawing and the other conditions 
of service. This relief was refused to 
the workmen by the Industrial Tribunal 
and they have not filed any writ peti- 
tion challenging that part of the award. 
Moreover, no provision of any law has 
been brought to my notice obliging the 
transferee to take over the employees 
with the undertaking. If that were the 
position, there was no necessity of 
enacting Section 25-FF. Under the 
operative part of this section, the trans- 
fer of ownership or management of an 
undertaking from one employer to an- 
other has the effect of retrenchment of 
the workmen entitling them to retrench- 
ment compensation in accordance with 
section 25-F for which the liability has 
been laid on the previous employer. The 
liability of the previous employer only 
vanishes if the case of the employees is 
covered by the proviso to that section. 
It cannot, therefore, be held as a pro- 
position of law that the transfer of an 
undertaking as a going concern neces- 
sarily obliges the transferee to take the 
employees into its employment. More- 
over, their Lordships of thea Supreme 
Court also held in (1962) 2 Lab LJ 621 
= (AIR 1963 SC 1489) (supra) that the 
employees have no right to claim re- 
employment under the successor and 
they are entitled to retrenchment com- 
pensation in accordance with Sec. 25-FF 
of the Industrial Disputes Act. This 
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submission of the 
therefore, repelled. 

21. Learned counsel for the peti- 
tioner filed a Civil Miscellaneous Ap- 
plication No. 903 of 1970, seeking per- 
mission to amend the writ petition by 
adding Cl. (ee) in para 24 of the peti- 
tion as under:— 

“That the respondents Punjab State 

Electricity Board and Haryana State 
Electricity Board by reason of its hav- 
ing adjusted a sum of Rs. 82,428-06, the 
entire amount of the ‘Contingencies Re- 
serve’ towards the sale price are liable 
to pay retrenchment compensation etc. 
at least to the extent of the amount of 
the contingencies reserve so adjusted by 
them, and on which such compensation 
is the first charge under law.” 
This application was rejected by me on 
July 17, 1970, on the ground that this 
plea was not taken before the Indus- 
trial Tribunal and cannot be permitted 
to be taken in this writ petition. More- 
over, under Section 6 of the Indian Elec- 
tricity Act, the undertaking vests in the 
Board free from any debt, mortgage or 
similar obligation of the licensee or at- 
taching to the undertaking. The proviso 
to sub-section (6) (i) of S. 6 makes it 
further clear that any such debt, mort- 
gage or similar obligation shall attach 
to the purchase money in substitution 
for the undertaking. In view of that 
provision, the liability to pay retrench- 
ment compensation lies on the petitioner- 
Company and not the Board. Their 
Lordships of the Supreme Court in U. P. 
Electric Supply Co., Ltd. v. R. K. Shukla, 
AIR 1970 SC 237, held to this effect by 
observing as under:-— 


“It is clear that when the undertak- 
ing vests in the purchaser, any debt, 
mortgage or similar obligation attaches 
to the purchase money in substitution of 
the undertaking. The liability to pay 
retrenchment compensation is a debt: if 
it arises on transfer, it will attach to 
the purchase money payable to the Com- 
pany ‘in substitution for the undertak- 
ing’. Sections 6 and 7 of the Indian 
Electricity Act do not support the case 
of the Company that the liability is en- 
forceable against the Board after it 
takes over the undertaking.” 


22. It is open to the petitioner- 
Company to claim the contingencies re- 
serve from the Board in the sale price 


learned counsel is, 


~ for the undertaking and it cannot be 


held that the liability to pay the re- 
trenchment compensation attaches to the 
Board to the extent of the contingencies 
reserve. 


23. The last argument urged by 
the learned counsel for the petitioner is 
that the workmen were not entitled to 
compensation in lieu of unavailed earn- 
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ed leave and the learned Industrial Tri- 
bunal committed an error of law in 
awarding that compensation to the 
workmen. The only observation of the 
Tribunal on this point is— 


“It is also not disputed that the 

workmen are also entitled to wages in 
lieu of the earned leave. Accordingly, 
they are entitled to these wages as pra- 
vided under Section 79 of the Indian 
Factories Act, 1948.” 
The petitioner did not state in the peti- 
tion that this part of the award was 
factually wrong. In any case the learn- 
ed counsel submits that it is a question 
of law which can be determined in the 
present petition. Reliance has been plac- 
ed on the judgment of their Lordships 
of the Supreme Court in U. P. Electric 
Supply Co. Lid, AIR 1970 SC 237 
(supra), para 23 of which reads as 
under:— 


“Finally it was contended—and that 
contention relates only to the cases of 
56 workmen in the Lucknow undertak- 
ing—that the workmen who had not 
availed themselves of earned leave were 
entitled to compensation equal to thirty 
days’ wages. But we do not think that 
any such compensation is statutorily 
payable. So long as the Company was 
carrying on its business, it was obliged 
to give facility for enjoying earned leave 
to its workmen. But after the Company 
closed its business, it could not obvious- 
ly give any earned leave to those work- 
men, nor could the workmen claim any 
compensation for not availing themselves 
of the leave. In the absence of any 
provision in the statute governing the 
right to compensation for earned leave 
not availed of by the workmen before 
closure or transfer of an undertaking, 
we do not think that any such compen- 
sation is payable.” 


24. Section 79 (2) of the Factories 
Act, 1948, does not provide for any right 
to compensation for earned leave not 
availed of by the workmen before 
closure or transfer of an undertaking 
and, therefore, following the decision of 
their Lordships referred to above, I hold 
that the workmen were not entitled to 
any compensation in lieu of earned leave 
not availed of by them before the under- 
taking was purchased by respondent 2. 
Moreover, the workmen had enough 
time from June 19, 1964, to April 23, 1965, 
to avail themselves of the earned leave 
due to them. They had been informed 
well in time that the undertaking would 
be taken over by the Board with effect 
from April 24, 1965. If they did not 
avail themselves of the earned leave due 
to them they are themselves to blame. 


o 25 The result is that this peti- 
tion is accepted in part and the award 
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of the learned Industrial Tribunal is 
modified to the extent that the work- 
men shall not be entitled to any com- 
pensation in lieu of earned leave not 
availed of by them before the under- 
taking was purchased by respondent 2. 
In view of partial success, I leave the 
parties to bear their own costs. 


Petition partly allowed, 
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(Y 58 C 63) 
MEHAR SINGH, C. J. AND 
P. C. JAIN, J. 
Udey Singh Ticdar Singh, Petitioner 
v. State of Haryana and others, Res- 
pondents. i 


Civil Writ Nos. 441 of 1967 and 1675 
of 1968 and L. P. A. No. 162 of 1968, D/- 
19-5-1969. 


_ (A) Constitution of India, Arts. 226 
and 311 — Order of Punjab Government 
makimg reservation for Scheduled Castes 
and Backward Classes and reserving 
first vacancy for them —— Promotion of 
Official of a Scheduled. Caste in pursu- 
ance thereto — Provision in Order mak- 
img reservation as to first. vacancy struck 
down by High Court — Reversion of 
that official — Reversion challenged as 
illegal — Allegation as to opportunity of 
being heard not being given — Held, on 
facts that reversion was valid as deci- 
sion of High Court was binding on State 
Government — Such official was not en- 
titled to claim hearing in that respect 
and could not challenge invalidity of 
order of reversion for want of hearing. 
Civil Writ No. 2189 of 1967, D/- 13-2- 
1968 (Punj), Reversed. (Paras 7, 11, 12) 


(BE) Constitution of India, Arts. 226, 
227 — Petition unter, against order of 
Single Judge is not maintainable — No 
direction can be issued im connection 
with judgment of Single Judge to that 
very High Court — Petitioner cannot 
proceed to review such judgment and 
order but if a review application was 


intended it should have been filed in 
form of such application before the 
Single Judge. (Para 14) 
Cases Referred: Chronological Paras 
(1966) Civil Writ No. 271 of 1966, 
29-11-1966 (Puni), Hira Lal v. 
Chief Conservator of Forests . 
Punjab a 5, 12 
R. P. Bali, for Petitioner; R. S. 


Mittal, for Respondents. 

JUDGMENT:— This judgment. will 
dispose of Letters Patent Appeal No. 162 
of 1968, Udey Singh and Hari Bhagat, 
appellants, Hari Chand, State of Har- 
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yana, and State of Punjab, respondents 
1 to 3, Civil Writ No. 441 of 1967, Udey 
Singh, petitioner, State of Haryana, 
Director of Agriculture, Haryana, and 
Hari Chand, respondents i to 3, and Civil 
Writ No. 1675 of 1968, Kidar Singh, 
petitioner, v. State of Haryana, State of 
Punjab, Director of Agriculture, Har- 
yana, and Hari Chand, respondents 1 to 
4, as the facts of all these three cases 
are the same. For the sake of facility 
of reference Udey Singh, Hari Bhagat 
and Kidar Singh will hereafter be re« 
ferred to as the petitioners, and Hari 
Chand and the others shown as res- 
pondents in the three cases will here- 
after be referred to as the respondents, 


2. The facts not having emerged 
clearly from the records’ of Letters 
Patent Appeal No. 162 of 1968 and Civil 
Writs Nos. 441 of 1967 and 1675 of 1968, 
we asked Mr. M. S5. Jain, learned coun= 
sel for the State of Haryana, respondent, 
to file a list of seniority among Assis« 
tants as on September 12, 1953. He has 
filed with Letters Patent Appeal No. 162 
of 1968 an affidavit of Mr. Gurmel Singh, 
Director of Agriculture, Haryana, resa 
pondent. With that affidavit has been 
filed the seniority list of Assistants as on 
the date given above, and it is marked 
annexure ‘RA-1’, with which is also at= 
tached a list of vacancies of Head As- 
sistants that - occurred after September 
12, 1968. In annexure 'RA-I the senio- 
rity of Assistants on September 12, 1963, 
so far as relevant for the purpose of 
these cases, has been shown in this 


manner— 
Serial N i 
No. ame, Allocation, 
1, Bhagat Singh Punjab. 
2. Kidar Sing (Petitioner) Haryana. 
3. Gureharan Singh Punjab, 
4, Ram Sarup Jain Haryana, 
5 Alakh Niranjan Dass Haryana. 
6 Sushil Chand Rishi Haryana. 
7, Rikhi Ram | Punjab. 
8. Sita Ram Ball Haryana. 
9. Piara Singh Punjab, 
10 Inder Nath Bhandari Haryana, 
11 Dharam Vir Punjab. 
12. Udey Singh (Petitioner) Haryana. 
13. Jang Bahadur Haryana. 
14, Gurbachan Singh Punjab. 
* * x * 
¥ % + X 
17. Hari Bhagat (Petitioner) Haryana 
(Scheduled Caste). 
* * x 
% * * x 
42. Hari Chand (Respondent) Haryana 
(Scheduled Caste’) 


This was the seniority list of the As~ 
sistants in the former Punjab State be~ 
fore its reorganisation on and from 
November 1, 1966, under the provisions 
of the Punjab Reorganisation Act, 1966 
(Act 31 of 1966). 
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3e On September 12, 1963, the 
Punjab Government in the Scheduled 
Castes and Backward Classes Depart- 
ment issued a letter, copy annexure ‘A-I’ 
to Hari Chand respondent’s Civil Writ 
No. 2189 of 1967, decided on February 
13, 1968, by a learned Single Judge, 
against whose order Udey Singh and 
Hari Bhagat, petitioners, have preferred 
Letters Patent Appeal No. 162 of 1968. 
In that letter, which was addressed to 
all the Heads of Departments, Commis- 
sioners of Divisions, Deputy Commis“ 
sioners, the District and Sessions Judges, 
and the Registrar of the High Court, the 
Government said that ‘it has now been 
decided that except in the case of All 
India Services 10% of higher posts to be 
filled by promotion should be reserved 
for the members of Scheduled Castes, 
Scheduled Tribes and Backward Classes 
(9% for the members of Scheduled Castes 
and Scheduled Tribes and 1 per cent 
for the Backward Classes) subject to’ 
the conditions (a) that the persons to be 
considered must possess the minimum 
necessary qualifications, and (b) that they 
should have at least satisfactory record 
of service. On January 14, 1964, the 
Punjab Government took a decision as 
conveyed in its letter, copy annexure ‘C 
to Udey Singh petitioners Civil Writ 
No. 441 of 1967, and in Cl. (e) of para- 
graph 2 of it the Government said that 
‘so far as Scheduled Castes/Tribes are 
eoncerned, the very first vacancy exist- 
ing on/arising after the 12th September, 
1963, should be treated as reserved for 
them only; and if no such official ig 
available for promotion against the 
vacancy reserved for them in the first 
block of 10 vacancies, a candidate be- 
longing to other Backward Classes may 
be selected in preference to the remain- 
ing officials against one such post only 
out of one hundred, since the reserva- 
tion for other Backward Classes may not 
exceed 1 per cent. However, if Sche- 
duled Castes/Tribes candidates are avail- 
able to fill one out of every ten vacan- 
cies, the specific reservation in favour of 
other Backward Classes should be the 
5lst vacancy.’ ‘These facts are affirmed 
in the affidavit of Haryana Director of 
Agriculture, respondent, paragraphs 1 & 
2, and in paragraph 2 it is further stated 
that ‘later on, vide letter No. 6872/4WGI- 
66/24917, dated 23-8-1966, the percentage 
of reservation for Scheduled Castes and 
Backward Classes was raised from ten 
per cent to twenty per cent.’ 


4, In the year 1964, three vacan= 
cies occurred in the cadre of Head As- 
sistants. In the first vacancy Bhagat 
Singh No. 1 in the seniority list an= 
nexure ‘RA-1’, was promoted as Head 
Assistant on April 1, in the second 
vacancy Kidar Singh petitioner, No. 2, 
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was promoted as Head Assistant also on 
the same date, that is to say on April 
1, and in the third vacancy Gurcharan 
Singh, No. 3, was promoted Head As- 
sistant on June 1, 1964. Hari Chand 
respondent, at No. 42 in the seniority 
list, being a Scheduled Caste official, 
made representation in the wake of the 
reservation made for Scheduled Castes 
in the matter of promotion and because 
of the reservation of the first vacancy 
out of ten for a Scheduled Caste candi- 
date at-the stage of promotion. This re~ 
presentation was against the promotions 
of the first three in the seniority list of 
Assistants. He succeeded in his repre- 
sentation against Gurcharan Singh, No. 

He again represented on the same 
ground and succeeded against Kidar 
Singh petitioner, No. 2. He did not how- 
ever, succeed against Bhagat Singh, at 
No. 1 in the list. So Hari Chand res- 
pondent from No. 42 obtained the second 
vacancy which occurred on April 1, 
1964, in place of Kidar Singh petitioner, 
who was at No. 2. The order giving 
him this advantage over Gurcharan 
Singh, No. 2, was made on May 120, 1965. 
and that over Kidar Singh petitioner, 
No. 2, on August 25, 1966. 

Thereafter Udey Singh petitioner, 
No. 12, made a representation against 
the promotion of Hari Chand respond- 
ent, from No. 42, to the Punjab Govern- 
ment. A copy of that representation is 
annexure ‘G’ to his Civil Writ No. 441 
of 1967. This is dated December 31, 
1966. In this, broadly, Udey Singh peti- 
tioner said that the Punjab Government 
instructions of September 12, 1963, mak- 
ing reservation for Scheduled Castes and 
Backward Classes were in contravention 
of Art. 16 (1) and (2) of the Constitu-~ 
tion, that he was never given an op~ 
portunity of being heard before he was 
superseded, and that the promotion of 
Hari Chand respondent was liable to be 
quashed because he was not eligible for 
being promoted as Head Assistant not 
having fulfilled the qualifications for the 
post. On somewhat similar grounds 
Kidar Singh petitioner also made a re- 
presentation against the promotion of 
Hari Chand respondent which was on 
January 30, 1967, and a copy of that 
representation is annexure ‘C’ to his 
Civil Writ No. 1675 of 1968. 


5. The position on October BT, 
1966, was that among the first ten of 
the Head Assistants, there was to be one 
from Scheduled Castes and Backward 
Classes. The first who should have been 
considered under the Punjab Govern- 
ment orders in this respect was Hari 
Bhagat petitioner, at No. 17, being the 
first Scheduled Caste Assistant, but he 
was passed over and the next Scheduled 
Caste Assistant owas Hari Chand res« 


a aae ee 
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pondent, at No. 42. So, according to 
the orders of the Punjab Government, 
Hari Chand respondent came to be pro~ 
moted as Head Assistant, but within the 
first ten vacancies for Head Assistants. 
At that time Udey Singh petitioner was 
at No. 12 in the seniority list of Assis- 
tants and could hardly have a chance 
unless the elever others senior to him 
were either promoted Head Assistants or 
eliminated on aczount of being unsuit< 
able for promotion. However, Kidar 
Singh petitioner was at No. 2 and he 
certainly had a gtievance with regard to 
the promotion and placing above him of 
Hari Chand respondent from No. 42. 


It was Udey Singh petitioner who 
first made representation against the 
promotion of  Eari Chand respondent. 
The matter remained undisposed of til 
November 1, 1966, on which date the 
former Punjab State was divided into 
four parts, and the major parts that 
came into existence have been the new 
States of Punjab and Haryana, respond- 
ents. Annexure *‘RA-1’ shows also the 
allocation of the Assistants in conse- 
division of the Punjab 
State. Of the Assistants then, these, so 
far as the present cases are concerned, 
have been allocated to Haryana— 

. Kidar Sing. (petitioner). 

. Ram Sarup Jain. 

. Alakh Niranjan Dass. 

. Sushil Chand Rishi. 

. Sita Ram Bali. 

. Inder Nath Bhandari. 

Udey Singh (petitioner). 

. Jang Bahadur. 

. Hari Bhagat (petitioner) (Schedul- 
ed Caste). 

(Leaving out eight others allocated 
to Haryara State) * * * #* 
18. Hari Chand (respondent) (Sche- 

duled Caste). By that date the percen- 

tage of reservation having been raised 
to twenty per cent, a Scheduled Caste or 

Backward Class Official for the matter 

of promotion had to be in the first five 

vacancies. On 29-11-1966, a Division 

Bench consisting of S. B. Capoor and 

Gurdev Singh, JJ, decided Hira Lal v. 

Chief Conservator of Forests, Punjab, 

Civil Writ No. 271 of 1966 (Punj). In 

that. cases under the orders of the Pun- 

jab Government making reservation for 

Scheduled Castes and Backward Classes 

and reserving the first vacancy for them 

from September 12, 1963, came in for 
consideration’ because the official whose 
promotion had been challenged had been 
given advantage under those orders. The 

learned Judges struck down paragraph 2 

(e) of Punjab Government order as in 

its letter of January 14, 1964, copy an- 

nexure ‘C to Udey Singh petitioner’s 
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Civil Writ No. 441 of 1967, and quashed 
the promotion of the official of a Sche- 
duled Caste who had been promoted and 
given the first vacancy according to the 
orders of the Punjab Government mak- 
ing reservation for Scheduled Castes and 
Backward Classes as in the letters of 
which details have already been given. 


After this judgment of the Division 
Bench of this Court, the representation 
made by Udey Singh petitioner was ac- 
cepted by the Haryana Government by 
its order of September 29, 1967, copy 
Annexure ‘A-4’ to the petition of Hari 
Chand respondent, Civil Writ No. 2189 
of 1967, and in consequence Hari Chand 
respondent was reverted to his position 
as an Assistant. The question of giving a 
vacancy to Scheduled Castes and Back- 
ward Classes according to the orders of 
reservation in their favour, referred to 
above. was immediately before the 
Haryana Government and on the same 
date, that is to say, on September 29, 
1967, Hari Bhagat petitioner, senior of 
the two Scheduled Caste Assistants, was 
promoted as officiating Head Assistant. 
It may be stated that even Hari Chand 
respondent had been promoted as offi- 
ciating Head Assistant and, when he was 
reverted, he was in that position. 

G. Before, however, the Haryana 
Government accepted the representation 
of Uday Singh petitioner and reverted 
Hari Chand respondent to his position 
as an Assistant, the former, on March 
24, 1967, filed in this Court his Civil 
Writ No. 441 of 1967, seeking to have 
quashed the Government orders mak- 
ing reservation of certain percentage for 
appointments and promotions in favour 
of Scheduled Castes and Backward 
Classes and also the promotion of Hari 
Chand respondent according to the same. 
While that petition was pending, the 
reversion of Hari Chand respondent 
came about on September 29, 1967. 
Thereupon Hari Chand respondent filed 
his Civil Writ No. 2189 of 1967 wherein 
he prayed that the order of reversion 
made against him be quashed. Of 
course to his petition Hari Chand res- 
pondent made Udey Singh and Hari 
Bhagat, petitioners, party respondents. 
Kidar Singh petitioner made an applica- 
tion to be impleaded as a party respon- 
dent to the writ petition of Hari Chand 
respondent, but that application was dis- 
missed. 


T. In his Civil Writ No. 2189 of 
1967 Hari Chand respondent, in para- 
graph 11, gave a seniority list in which 
he showed the names of eighteen per- 
sons of whom quite a number had al- 
ready been promoted as Head Assis- 
tants. In that list he showed his own 
name at No. 4, with a note in front of 
it that his seniority had been fixed above 
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Kidar Singh petitioner at No. 2. He then 
showed Udey Singh petitioner, at No. 13, 
and Hari Bhagat petitioner, at No. 18. 
The petition of Hari Chand respondent 
was of course opposed by the then res- 
pondents, Udey Singh and Hari Bhagat, 
present petitioners, apart from other res- 
pondents, the States of Haryana and 
Punjab and the Director of Agriculture, 
Haryana. The learned Single Judge 
came to the conclusion that as Udey 
Singh petitioner was shown at No. 13 
in that seniority list and even if one 
person above him, at No. 11, who had 
refused promotion was excluded, he 
would still not come within the first ten 
for promotion among whom Hari Chand 
respondent as a Scheduled Caste official 
was to come and, therefore, Udey Singh 
petitioner could not possibly have been 
promoted as against Hari Chand res- 
pondent or his promotion could not pos- 
sibly have been effected as against this 
respondent. © 


The learned Judge, therefore, set 
aside the order reverting Hari Chand 
respondent (Annexure ‘A-4’ to his peti- 
tion). The judgment and order of the 
learned Single Judge are of February 
13, 1968, and it is against the same that 
Udey Singh and Hari Bhagat, petitioners, 
have filed Letters Patent Appeal No. 162 
of 1968. After the decision of the learn- 
ed Single Judge, Kidar Singh petitioner 
filed his writ petition No. 1675 of 1968, 
on May 13, 1968, and he prayed therein 
that ‘a writ in the nature of mandamus, 
directing the petitioner to be impleaded 
as one of the respondents in Civil Writ 
No. 2189 of 1967 filed by Shri Hari 
Chand, respondent 4, be issued and it 
be further directed that the matter be 
re-opened and re-heard and the judg- 
ment of Mr. Justice Tek Chand passed 
on 13-2-1968, be reviewed after hearing 
the petitioner and the costs of this writ 
petition be also awarded to the peti- 
tioner? It is a petition under Arts. 226 
and 227 of the Constitution which is 
directed against the judgment and order, 
dated February 13, 1968, of Tek Chand, 
J., in Hari Chand respondent’s Civil 
Writ No. 2189 of 1967. It also purports 
to be an application for review of that 
judgment and order. Obviously, the 
respondents to Civil Writ No. 441 of 
1967 by Udey Singh petitioner, and te 
Civil Writ No. 1675 of 1968 by Kidar 
Singh petitioner, have opposed the grant 
of relief as prayed for in those peti- 
tions. 


. & At the hearing of these eases 
we found it rather difficult to proceed 
with the list of seniority given in para- 
graph 11 of his petition by Hari Chand 
respondent in his Civil Writ No. 2189 
of 1967. It is first not clear whether it 
is a list of seniority among Assistants 
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alone or among Head Assistants alone. 
It appears to be a combination of both 
such cadres. Then it refers to person- 
nel allocated both to Punjab and 
Haryana States. It was rather difficult 
to follow the purpose in giving of this 
list by Hari Chand respondent. The 
learned counsel for the parties in the 
three cases were quite unable to ex- 
plain to us how that list was of any 
assistance in the decision of these cases. 
Once the facts of the cases are clari- 
fied, the matter is not really so com 
plicated. It has, however, been made 
complicated by the manner in which the 
petition of Hari Chand respondent has 
been drafted and particularly as no ex- 
planation from where he obtained the 
list, as he has given in paragraph 11 of 
his petition, is forthcoming. 


We, as already said above, there- 
fore, called upon Mr. M. 8. Jain, Advo- 
cate representing the State of Haryana, 
respondent, to produce before us two 
lists, one, a seniority list of Assistants 
on September 12, 1963, and, another. a 
list of vacancies occurring thereafter. 
This he has done by filing those lists as 
annexure ‘RA-1’ with the affidavit of the 
Director of Agriculture, Haryana, res- 
pondent. The correctness of those lists 
has not been questioned before us. We 
have, therefore, proceeded to consider 
the arguments of the counsel for the 
parties on that basis. We have been 
quite clear that without such lists the 
eases were impossible of decision, the 
reasons being, first, the seniority of the 
Assistants was not clear, second, the oc- 
currence of vacancies in the cadre of 
Head Assistants was not clear, and, 
third, it was not clear what exactly was 
the position for the matter of promo- 
tion of Assistants as Head Assistants on 
or before October 31, 1966, and then 
on and after November 1, 1966, when 
the Assistants had been allocated to the 
divided parts of the former Punjab 
State. It is only on receipt of this in- 
formation given in those two lists ac- 
companying the affidavit of the Director 
of Agriculture, Haryana, respondent, 
that it has become possible to proceed 
with the arguments in these cases. 


9. It has already been shown 
that while there was still the former 
Punjab State down to October 31, 1966, 
according to the orders of the then Pun- 
jab Government there was already one 
Scheduled Caste Assistant promoted as 
Head Assistant, who was Hari Chand 
respondent, and that by then no repre- 
sentation against the promotion of Hari 
Chand respondent had been made so far 
as the record of these three cases be- 
fore us is concerned. It is possible that 
there might have been earlier represen- 
tations either by Udey Singh petitioner 
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or by Kidar Singh petitioner or by both, 
but those have not con’: before us, nor 
has the production of the same really 
any material bearing on the merits of 
the controversy in these three cases, 


10. On and from November I, 
1966, the Haryana State having come 
into existence and Assistants having been 
allocated to it, the position of the Assis- 
tants, relevant for the purposes of these 
cases, on that date, was this— 


1. Kidar Singh (petitioner). 
2. Ram Sarup Jain (on deputation). 
. Alakh Nirenjan Dass. 


3 
4, Sushil Chand Rishi (declined pro- 
motion). 


Sita Ram Bali. 

. Inder Nath Bhandari. l 

. Udey Singa (petitionerĵ. 

. Jang Bahadur. 

9. Hari Bhaget (petitioner (Schedul- 
ed Caste). 

(leaving out eight Assistants allocat~ 
ed to Haryana). 

18. Hari Chand (respondent) (Sche« 

duled Caste). 


This was the position also on the date 
the reversion of Hari Chand respondent 
took place on September 29, 1967. 


Ii. On and after November I, 
1966, there were cour vacancies on April 
1, May 1, May E and June 5, 1967, in 
the cadre of Head Assistants in the 
Haryana State Agriculture Department, 
On November 1, 1966, Hari Chand res- 
pondent (Scheduled Caste), No. 18, in 
the above list, Kidar Singh petitioner, 
No. i in that list, and Alakh Niranjan 
Dass, No. 3 in tae same list, were al- 
ready Head Assistants. Of them defini-~ 
tely Hari Chand vespondent was officiat- 
ing and probably so were the other two. 
Ram Sarup Jain, at No. 2 in that list. 
was on deputation, and Sushil Chand 
Rishi, at No. 4, Kad declined promotion. 
Of the four vacancies of Head Assistants, 
referred to above, occurring after Novem- 
ber 1, 1966, the first, on April 1, went 
to Sita Ram Bali, at No. 5 in the above 
list, the second, on May 1, to Inder Nath 
Bhandari, at No. 5, the third, on May 8, 
to Udey Singh petitioner, at No. 7, and 
the fourth, on June 5, 1967, to Jang 
Bahadur, at No. 8 in that list. So, by 
the time these vacancies had been Alled 
by June 5, 1967, there was among the 
first five a Scheduled Caste Assistant, 
namely, Hari Chand respondent, pro- 
moted as Head Assistant and placed in 
the first position. 

The reservation made in favour of 
the Scheduled Castes and Backward 
Classes was thus complied with and 
particularly in regard to the placing of 
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Hari Chand respondent, a Scheduled 
Caste Assistant, in the first place, ac- 
cording to paragraph 2 (e) of Govern- 
ment letter of January 14, 1964, an- 
nexure ‘C’ to Udey Singh petitioner’s 
Civil Writ No. 441 of 1967. The repre- 
sentation of Udey Singh petitioner 
against his supersession by Hari Chand 
respondent was pending when the judg- 
ment in Hira Lal’s case, Civil Writ No. 
271 of 1966, D/- 29-11-1966 (Punj) was 
given by the Division Bench on Novem- 
ber 29, 1966. It has already been point- 
ed out that the learned Judges of the 
Division Bench struck down paragraph 
2 (e) in annexure ‘C’, referred to above 
and guashed the promotion of the par- 
ticular Scheduled Caste official to whom 
that case related. The decision of the 
Division Bench is binding on this Bench 
and quite as much on the State of 
Haryana, respondent. In the wake of 
that decision the representation of Udey 
Singh petitioner was accepted and on 
September 29, 1967, Hari Chand res- 
pondent was reverted. There was also 
the representation of Kidar Singh peti- 
tioner against his supersession by Hari 
Chand respondent and the Under Secre- 
tary in the Agriculture Department of 
the Government of Haryana informed 
this petitioner by his letter of October 
17, 1967, annexure ‘G’ to Kidar Singh 
petitioner’s Civil Writ No. 1675 of 1968, 
that his representation had been dis~ 
posed of in the wake of Government’s 
order in Memorandum No. 7139—Agr. 1- 
(111)67/24969 of September 29, 1967, 
whereby Hari Chand respondent had 
been reverted. 

It has already been pointed out that 
on the reversion of Hari Chand respond- 
ent, the State of Haryana, respondent, in 
compliance with the reservation made in 
favour of Scheduled Castes and Back- 
ward Classes, had on the very date, that 
is to say on September 29, 1967, con- 
sidered the case of Hari Bhagat peti- 
tioner, another Scheduled Caste Assis- 
tant, at No. 9 in the list in the para- 
graph immediately above this paragraph, 
and thus senior to the only other Sche- 
dule Caste Assistant, Hari Chand res- 
pondent. It appears that between the 
earlier promotion of Hari Chand res- 
pondent on June 1, 1964, and September 
29, 1967, the senior Scheduled Caste As- 
sistant, Hari Bhagat petitioner, had im- 
proved his position. The State of 
Haryana, respondent, when considering 
the question of promotion of a Schedul- 
ed Caste Assistant on September 29, 
1967, had obviously to give every con- 
sideration to the claims of the Scheduled 
Caste Assistant previously passed over, 
that is to say, Hari Bhagat petitioner. 


On consideration of the case of the 
last-mentioned official it found that he 
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had come up to the standard for promo- 
tion and so it proceeded to promote him 
as an officiating Head Assistant on that 
very date. So, on September 29, 1967, 
one Scheduled Caste Assistant had been 
promoted as officiating Head Assistant in 
compliance with the reservation made 
for the promotion of Scheduled Castes 
and Backward Classes, Hari Bhagat 
petitioner has made no grievance in’ re- 
gard to his placing. In the circum- 
stances, the question is not that promo- 
tion of a Scheduled Caste Assistant has 
not been made in accordance with the 
reservation, but the question is just this, 
whether the reversion of Hari Chand 
To was valid and according to 
aw? 


12. The learned Single Judge was 
of the opinion that Udey Singh peti- 
tioner was placed outside the first ten 
of the Assistants and thus really had 
no cause for grievance in so far as this 
petition, Civil Writ No, 2189 of 1967 was 
concerned, Hira Lal’s case, Civil Writ 
No, 27L of 1966, D/- 29-11-1966 (Puni) 
was cited before the learned Judge, who 
observed that ‘careful perusal of the 
Judgment and in particular of the pas- 
sage quoted above will show that the 
reason mentioned in para 18 of the re- 
turn to the effect that the Haryana Gov- 
ernment had taken the impugned deci- 
sion with due deference to the decision 
of the High Court of Punjab and 
Haryana in Civil Writ No. 271 of 1966, 
D/- 29-11-1966 (Puni) (Hira Lals case) 
is based on very .wrong understanding 
of what was decided by the Bench. That 
decision is not applicable to the facts of 
this case.’ However, there is no refer- 
ence to the decision of the learned 
Judges in Hira Lal’s case, Civil Writ No. 
271 of 1966, D/- 29-11-1966 (Punj) strik- 
ing down paragraph 2 (e) of the letter 
Annexure ‘C’, already referred to above, 
which provided that first vacancy out 
of ten, and later on five, be reserved 
for a Scheduled Caste candidate or pro- 
motee. The striking down of that para- 
graph is directly relevant to the present 
cases in so far as Hari Chand respondent 
is concerned, . 


The learned counsel for this res- 
pondent has urged that that case strict- 
ly does not come in because Hari Chand 
respondent was not given first placing 
but second placing after Bhagat Singh 
Assistant who after the reorganisation 
has been allocated to the State of Pun- 
jab. Initially this was so, but in spite 
of that the ratio of Hari Lal’s case, in 
so far as it strikes down the reservation 
of the top vacancy among a group of 
five vacancies, substantially applies to 
Hari Chand respondent’s case. So, as 
has been said already, the State of 
Haryana, respondent, was bound by the 
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decision of a Division Bench of this 
Court in Hira Lal’s case, Civil Writ No. 
271 of 1966 (Punj) and, according to that, 
it was right in passing the order of rever- 
sion of Hari Chand respondent. Another 
argument that has been urged by the 
learned counsel for this respondent. is 
that this was done without providing 
any opportunity of hearing to this res- 
pondent, The learned counsel has said 
that if this respondent had been heard, 
he could have shown that the judgment 
in Hira Lal’s case had no bearing so far 
as his case was concerned and that, in 
any case, even if it affected him, there 
was no necessity to revert him, for his 
placing could be changed down tothe 
fifth position. Hari Chand respondent 
was Officiating as Head Assistant. The 
judgment of the Division Bench of this 
Court in Hira Lal’s case justified his 
reversion and in view of that decision his 
promotion, in the manner it was initial- 
ly made, could not be sustained, So the 
Haryana State Government, respondent, 
was left with no other course open to 
it but to order reversion of this respond- 
ent. No rule has been referred to under 
which this respondent could claim a 
hearing in this respect or could urge 
invalidity of the order of reversion for 
want of hearing, He having been only 
appointed in an officiating capacity, the 
expediency of the circumstances left no 
course open to the State of Haryana, 
respondent, except to proceed in the 
manner in which it did in making the 
order of his reversion. Nothing turns 
upon this argument. The learned coun- 
sel for this respondent has also urged 
that the Division Bench in Hira Lal’s 
case, Civil Writ No. 271 of 1966, D/- 
29-11-1966 (Punj) proceeded to a wrong 
decision. 


_ An spite of our pointing out to him 
that that decision is binding on us, he 
still persisted in his argument. He said 
that it proceeded on a factual mistake 
in that while Government’s letter, An- 
nexure ‘C’ with Udey Singh petitioner’s 
petition, Civil Writ No. 441 of 1967, re- 
lated only to * Government servants in 
Class III and IV, the Bench proceeded 
on the consideration that that letter re- 
lated to all the Government servants in- 
cluding the Assistants and Head Assis- 
tants in the Agriculture Department of 
the State Government. This statement 
by the learned counsel is not factually 
true. The learned Judges proceeded on 
absolutely correct facts. The learned 
counsel has ignored paragraph 2 (c) of 
the very letter which says that ‘this 
provision of reservation applies to ali 
State Services including Class I. JI, Wr 
and IV posts, the only exception being 
All India Services.” So this approach 
by the learned counsel is factually nof 
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correct. The learned counsel for Hari 
Chand respondent has further urged that 
the basis on which the learned Judges 
in Hira Lal’s case. Civil Writ No. 271 of 
1966, D/- 29-11-1566 (Puni) have pro- 
ceeded is not correct. We cannot go into 
a matter like this, because, as has been 
said, we are bound by the decision of 
the Division Benck in that case, 


The last argument of the learned 
counsel for this respondent has been that 
he was never informed of the represen- 
tations of Udey Singh and Kidar Singh, 
petitioners, but that is only another as- 
pect of the argument already dealt with 
that the order of reversion could not 
have been made without first hearing 
Hari Chand respondent over the matter, 
although he was merely an officiating 
Head Assistant. S> none of these argu- 
ments prevails. 


13. The result then is that the 
reversion of Hari Chand respondent was 
correct, the promotion of Hari Bhagat 
petitioner has been according to the re- 
servation for Scheduled Castes and 
Backward Classes, and the Haryana State 
Government, respondent, acted not only 
on the representation of Udey Singh peti- 
tioner but also that of Kidar Singh peti- 
tioner who was Wo. 2 in the original 
seniority list in the Punjab State before 
reorganisation. In these circumstances, 
we accept the appeal by Udey Singh 
petitioner (L. P. A. No. 162 of 1968), 
set aside the judgment and order of the 
learned Single Judge, and dismiss the 
petition of Hari Chand respondent (Civil 
Writ No. 2189 of £967), leaving the par- 
ties to bear their own costs throughout. 


34. With the acceptance of the 
representations of Jdey Singh and Kidar 
Singh, petitioners, and the consequent 
reversion of Hari Chand respondent by 
the order of the Haryana State Govern- 
ment, respondent, the petitions of these 
two petitioners, Civil Writ No. 441 of 
1967 and Civil Writ No. 1675 of 1968 
respectively, have really become infru- 
ctuous and fail cm this short ground. 
Kidar Singh petitioner’s writ petition 
No. 1675 of 1968 also fails on another 
simpler ground that no such petition 
under Arts. 226 and 227 of the Constitu- 
tion is competent in this Court against 
a judgment of this very Court by a 
learned Single Judge, against which this 
petitioner filed his petition. No direc- 
tion could be issu2ed in connection with 
a judgment of a learned Single Judge 
in this very Cour. The petition under 
those Articles of the Constitution could 
not proceed to review the judgment and 
order of the learned Single Judge. But 
if a review application was intended by 
this petitioner of the judgment and 
order of the learned Single Judge, then 
it should have been filed in the form of 
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such application which would, in the 
normal course, have been placed before 
the learned Single Judge concerned, or, 
in his absence, before another Single 
Judge. So these two petitions fail and 
are dismissed, with no order in regard 
to costs in either. 
15. I agree, 


P. C. JAIN 8 Jes 
Order accordingly. 
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H. R. SODHI AND BAL RAJ TULI, JJ. 


Rajinder Pal Abrol, Petitioner v. 
State of Punjab through the Secretary, 
Irrigation and Power (P. W. D.) Chandi» 
garh, and others, Respondents. 


Civil Writ No. 1992 of 1969, Dj- 
6-10-1970 referred by Balraj Tuli, J. on 
15-5-1970. 

(A) Electricity (Supply) Act (1948), 
S. 10 (1) (e) (iv) — Section 10 (1) (e) (iv) 
is intra vires. Art. 14 of the Constitution 
is not violated — The power given to 
State Government to remove a member 
of the Board is not arbitrary, unguided 
and unchannelised — (X~ref:— Constitu- 
tion of India, Art. 14). AIR 1971 Pun 
220, Followed. (Para 13 


(B) Electricity (Supply) Act (1948), 
S. 10 (3) — Section 10 (3) requires only 
an explanation te be obtained from 
delinquent member — The member has 
no legal right to claim full-fledged en- 
quiry in which prosecution witnesses are . 
examined and cross-examined and the 
member is given an opportunity to lead 
his defence. AIR 1971 Puni 220, Fol- 
lowed. (Para 13) 

(C) Constitution of India, Art. 226 —~ 
The State Government while removing 
a member of Electricity Board acts as a 
quasi-judicial authority — It is bound 
to pass a speaking order showing pro~ 
cess of reasoning — If the procedure 
followed violates rules of natural justice 
and is non-speaking it will he 
quashed — (X-Ref:— Art. 14). AMR 
1970 Panj 40 (FE) & 1968-70 Pun LR 
542, Rel. on. {Paras 14 to 17} 
_ The order of removal of the peti- 
tioner passed by the State Government 
under Section 10 (1) (e) (iv). Electricity 
(Supply) Act merely stated that after 
going through the charges and the ex- 
planation furnished by the petitioner and 
from the material on the file the Minis- 
ter concerned was of the definite opinion 
that the petitioner was unfit to continue 
as a Member of the Board. 


Held that the whole procedure ad= 
opted and the approach made by the 
Minister was contrary to rules of natu- 


BO/CO/A859/71/KSB/C 
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ral justice. There was compliance only 
with the letter of the statute and not in 
its spirit in obtaining merely the ex- 
planation of the petitioner. The order 
was a non-speaking one and smacked of 
predetermination and arbitrariness. Arti- 
cle 14 of the Constitution required that 
it should be quashed. 

(Paras 14 to 17) 


While considering the explanation of 
the petitioner, it was necessary for the 
Minister to make a judicial approach 
and not to allow himself to be influenc- 
ed by material with regard to which the 
petitioner was not afforded an opportu- 
nity to offer comments. Any such act 
is violative of the rules of natural jus- 
fice. (Para 14) 

Application of judicial mind has to 
be seen from the order itself. The pos- 
sible reasons are not to be guessed or 
gathered from scrutiny of the executive 
file. Lack of reasons in the order of a 
quasi-judicial authority could not be re- 
medied by looking into the file main- 
tained by the Government in support of 
the order. (Para 15) 
Cases Referred: Chronological Paras 
41971) ATR 1971 Punj 220 {V 538)= 

Civil Writ No. 1042 of 1969, 
Bakhtawar Singh v. State of 


Punjab 
€1970) AIR 1970 Punj 40 (V. 57)= 

71 Pun LR 625 (FB), State of 

Punjab v. Bhagat Ram Patanga {4 
{1968) 70 Pun LR 542, Prem 

Swaroop Datta v. State of 

Haryana ` 1G 
{1967) Civil Appeal No. 657 of 1967, 

D/- 17-8-1967 = 1967 Mah LJ 

981 (SC), Pragdas Umar Vaishya 

v. Union of India 

Mohinderjit Singh Sethi, for Peti- 

fioner; H. L. Sibal, Advocate-General 
(Punjab) and C. D. Dewan, for Attorney 
General of India, for Respondents. 


H. R. SODHI, J.:— The petitioner, 
as stated by him in the writ petition, 
was associated with public life of Pun= 
fab for more than 20 years in various 
capacities and hails from Gurdaspur dis- 
trict in the State of Punjab. He has 
been a member of the Panchayat and 
also of Block Samiti for a number of 
years. He was president of the Mandal 
Congress Committee for about three 
“years. He was a nominated member of 
the Board of Directors of Batala Co- 
operative Sugar Mills at Batala, and his 
claim is that on the expiry of his first 
ferm as a Director, he was renominated 
during President’s rule in Punjab in 
November, 1968. Apart from public 
life, he was doing business as well. In 
the year 1955, he was enlisted as a con- 
fractor with the Irrigation and Public 
Works Departments of Punjab. The fact 
that the petitioner was working as a 


13, 15 
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contractor Ís not denied by the Secretary 
to Government, Punjab, Irrigation and 
Power Department, who, on behalf of 
the State, filed an affidavit in reply, and 
what is stated by him is that no com- 
ments were needed at all as such allega- 
tions were irrelevant to the issues raised 
by the petitioner. Jt has, therefore, in 
the absence of denial, to be taken as 
accepted by the respondents that the 
petitioner was an A-Class contractor 
with the Punjab Government. 


2. The Governor of Punjab. by a 
notification dated 20th August, 1968 
(true copy Annexure A-1), appointed the 
petitioner as a part-time non-official 
member of the Punjab State Electricity 
Board (hereinafter called the Board): 
constituted under Section 5 of the Elec- 
tricity Supply Act, 1948 (hereinafter re- 
ferred to as the Act). It was stated in 
the said notification that the petitioner 
was to hold his office for the full term 
of five years or till he attained the age 
of 60 years whichever was earlier. At 
the time of issue of this notification, late 
Shri Lachhman Singh Gill was the Chief 
Minister in the State of Punjab having 
succeeded Shri Gurnam Singh. Shri 
Lachhman Singh resigned on 23rd 
August, 1968, and his resignation was 
followed by the President’s rule in the 
State. There then came mid-term elec- 
tions to the State Legislative Assembly 
results whereof were declared on 9/10th 
February, 1969. Shri Gurnam Singh 
again headed the Punjab cabinet on 16th 
February, 1969. Shri Natha Singh to 
whom reference is made in the state- 
ment of allegations was a Minister in 
the Cabinet when the petitioner was ap- 
pointed as a non-official member of the 
Board. The said Shri Natha Singh was 
originally elected as an Akali candidate 
when Shri Gurnam Singh was the Chief 
Minister. Later, he left the Akali party 
and formed Government with late Shri 
Lachhman Singh Gill as the Chief Minis- 
ter. Complaints were made against the 
petitioner during President’s rule some 
of them being that he exploited his re- 
lations with Shri Natha Singh, Irriga- 
tion and Power Minister. Special En- 
quiry Agency investigated those com- 
plaints. The acts of the petitioner con- 
stituting his alleged misconduct related 
to a time before he was appointed as a 
non-official member of the Board. 


oe A show-cause notice dated 31st 
January, 1969, a copy whereof is An- 
nexure A-2, issued by respondent 1, was 
received by the petitioner, calling upon 
him to furnish his explanation. if any, 
with regard to the allegations within a 
period of 10 days from receipt of the 
notice, failing which it would be pre- 
sumed that the allegations as made 
against him were correct. He was given 
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an option to consult any record relating 
to any of the allegations by contacting 
the Director, Special Enquiry Agency, 
Punjab, Chandigarh during office hours. 
The allegations as made against the 
petitioner are reproduced hereunder:- 

“i. (i) Towards the end of March, 
1968, or in the beginning of April, 1968, 
you went to the residence of Shri 
Harchand Singh (the then Sectional 
Officer, Amritsar Drainage Division) at 
Ajnala and asked him to give you an 
amount of Rs. 2003/- as you required 
the same urgently. He promised to 
arrange this amourt. As Shri Harchand 
Singh could not arrange the aforesaid 
amount, you were annoyed with him and 
-as a result thereoz you got him trans- 
ferred from the Minister to Beas Dam 
Project in April, 1968, 


When Shri Harchand Singh was 
transferred to Beas Dam Project in 
April, 1968, you called him at your resi- 
dence at Amritsar and tauntingly re~ 
marked that he would never be able to 
come back to serve in plains. This taun- 
ing remark was obviously the result of 
his failure to grease your palm inas- 
much as he did not give you the 
amount of Rs. 2000/- which you had 
earlier demanded. As a result of discus~ 
sion of the Chie Engineer with the 
Minister in charge the orders of transfer 
of Shri Harchand Singh were stayed on 
7th June, 1968. When you came to know 
of these orders, you again approached 
the Minister and got an order from him, 
directly addressed to the Superintending 
Engineer, Amritsar Drainage Circle, 
Amritsar, asking him to relieve Shri 
Harchand Singh at once, as a result of 
which he was actually relieved from his 
duties on 30th Jun2, 1968, 

Gi) Shri Krishan Lal Oberoi, 
S. D. O, was transferred from Anti- 
water Logging Sut Division Tarn Taran 
to Project Circle, I. B., on 3rd of April, 
1968. As this transfer was inconvenient 
for him, he along with Shri Sain Abhi 
met you at your residence after a few 
days of the aforesaid transfer and rex 
quested you to get this transfer cancel- 
led. You demanded Rs. 5000/- from 
Shri Krishan Lal Oberoi for getting this 
work done. 

2. Shri Natha Singh, the then Minis- 
fer, Irrigation and Power, without any 
move from the Department concerned. 
issued, of his own accord orders of pro- 
motion of your brother-in-law (wife's 
brother) Shri Ram Lubhaya Bhalla, from 
the post of Sectioral Officer. Shri Ram 
Lubhaya Bhalla’s case for promotion had 
earlier been rejected by the Chief 
Engineer inter alia on the following 
gsrounds:—— 


(a) He had not passed the 


depart~ 
mental examination as yet, ; 
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(b) 35 Sectional Officers who had 
passed the departmental examination and 
were fit for promotion in other respects 
as well were still senior to him, 

(c) The period of his service as sete 
tional Officer was less than 10 years— 
10 years’ service as Sectional Officer 
being one of the minimum requirements 
for promotion as S. D. O, 

(d) His qualification report for his 
work in Lahaul and Spiti was not good. 

The undeserved orders of promo-~ 
tion of Shri Ram Lubhaya Bhalla passed 
out of the way could not be brought 
about but for your intervention and ex~ 
ertion of personal influence upon the 
then Minister for Irrigation and Power 
with whom you were quite intimate. 


3.On 27th May, 1968, you called 
Shri S. Sohan Lal, Christian, of village 
and Post Office Fatehgarh Churian, Dis- 
trict Gurdaspur, at your residence in 
Amristar and asked him to start work of 
a contractor in the Irrigation Department 
assuring that you would make him milli- 
onaire aS you were a great friend of 
Shri Natha Singh, the then Minister for 
Irrigation and Power. You also demand- 
ed from him Rs. 5,000/- for this good 
turn. On 3rd June, 1968, you took him 
to the house of Shri Gurpal Singh, the 
then Executive Engineer, Jullundur 
Drainage Division Jullundur, where Shri 
Gurpal Singh asked S. Sohan Lal to 
start work as a Contractor in his divi- 
sion and he would look after his inter- 
ests. After this meeting, when you both 
came out of Shri Gurpal Singh’s house, 
you demanded Rs. 5000/- from Shri S. 
Sohan Lal who ultimately paid Rupees 
4500/-. After this incident, Shri S, 
Sohan Lal who had never worked as a 
Contractor In the Jullundur Division and 
had never applied for allotment of any 
work, was given contracts for the supply 
of stone at R. D. No. 125500-FR-Bund/ 
D/S Dhilwan and R. D. No. 126000-FR- 
Bund/D/S Dhilwan, in the Drainage Divi- 
sion, Jullundur, in the year 1968, 


4. On 7th July, 1968, you took 
Shri S. Sohan Lal Christian from Amrit- 
sar to Chandigarh in your car. Shri §, 
Sohan Lal's relative Shri Mohan Lal also 
accompanied. Shri S. Sohan Lal at that 
time had with him Rs. 8700/- in cash 
which included Rs. 8498/- which he had 
received from Drainage Sub-Division: 
Kapurthala on 8rd July, 1968,, being part 
payment of contract work at Shabdulla- 
pur. On reaching Chandigarh, you took 


Shri S. Sohan Lal to the room of Shri ` 


Natha Singh, the then Minister for 
Irrigation and Power to impress upon 
him about your intimacy with the said 
Minister. You then on the same date, 
ie. 7th July, 1968, induced Shri S. Sohan 
Lal to give you an amount of Rupees 
8500/- for your having talked to Shri 
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Gurpal Singh, Executive Engineer to 
issue a cheque for Rs. 50,000/- out of 
Government funds in favour of Shri S. 
Sohan Lal towards payment for some 
bogus works and as a result of this Shri 
S. Sohan Lal actually paid you Rupees 
8500/- on the same date.” 


l A. The gravamen of the charge 

as to be seen from the show-cause notice 
(Annexure A/2) is that the petitioner 
was supposed to have been indulging in 
unscrupulous and unfair means whereby 
he was exploiting and taking undue ad- 
vantage of Shri Natha Singh’s position 
as a Minister who happened to be very 
intimate with him, and that the exploita- 
tion was motivated by a desire either to 
get illegal gratification or some undue 
favour, 


5s On receipt of this notice on 
20th March, 1969, the petitioner wrote 
back to the Secretary, Irrigation and 
Power, Punjab Government, on 28th 
March, 1969, pointing out that the allega- 
tions were based on a secret enquiry 
conducted by the Special Inquiry Agency 
behind his back and that he should be 
supplied attested copies of the state- 
ments or affidavits of the concerned per- 
sons. The petitioner had in fact asked 
for these documents earlier as well in 
his letter of 22nd March, 1969. A reply 
which was fairly detailed and described 
as an interim one was, however, sent 
by him reserving to himself the right 
to give a further reply after the neces- 
sary documents had been received, The 


petitioner admitted that he had his close - 


association for over 20 years with Shri 
Natha Singh who was elected as Mem- 
ber of the Legislative Assembly from his 
constitutency and that both had been 
members of the Block Samiti and were 
at times working together in Bharat 
Sewak Samaj. He denied that he ever 
exploited his relations with the Minister 
and attributed the allegations against 


‘ him to the personal malice of the Chief 


Engineer, Mr. Sidhu, the Superintend- 
ing Engineer, Mr, Kailash Chander, and 
Sbri Y. 5. Puri, Executive Engineer, 
Amritsar Drainage Division, Amritsar, 
The ease set up by him in his explana- 
tion was that he had made complaints 
of corruption against these officers who 
had misappropriated lakhs of rupees in 
the name of flood control, 


6. In reply fo charge No. T, I 
was stated by the petitioner thaf Shri 
Harchand Singh, the then Sectional Offi- 
cer, was along with other officers, order- 
ed to be transferred by the Minister, 
Shri Natha Singh, somewhere in April, 
1968, but the orders were not imple- 
mented till June, 1968, because of the 
collusion and connivance of Shri Sidhu, 
Chief Engineer and Shri Puri, Executive 
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Engineer. The assertion of the petitioner 
further was that even Shri Puri had 
been transferred on reports of the Vigi- 
lance Department. The petitioner re- 
ferred to certain details in his explana- 
tion indicating how Government funds 
were misappropriated by these officers. 
It was claimed by the petitioner that 
these officers ‘were annoyed with him 
because of public complaints against 
them which they attributed to him and 
with the change of Government, they 
availed of the opportunity to make false 
and baseless allegations against him. 
Harchand Singh, Sectional Officer, wha 
had been working as a subordinate under 
Mr. Puri for over eight years was, ac- 
cording to the petitioner, secured by the ` 
said officer to make a false statement 
against him, As stated in the explana- 
tion of the petitioner, his claims as a 
contractor were wrongly disallowed by 
the Chief Engineer, Shri Sidhu, and that 
in the course of investigation against 
these officers he appeared before the 
Special Inquiry Agency and made state- 
ments against them. It was denied by 
him that he ever went to the house of 
Shri Harchand Singh and demanded 
Rs. 2,000/-, He in fact claimed ignor- 
ance even about the place where Shri 
Harchand Singh was residing. As is to 
be seen from the charge, the transfer 
of Harchand Singh had been stayed for 
some time though later he was asked 
to be relieved at once. The subsequent 
order directing Harchand Singh to re- 
sume duty at his new place of posting, 
namely, Beas Dam Project, is said to be 


due to the influence exercised by the 
petitioner on the Minister. The peti- . 


tioner, under the impression that the 
Minister must have been examined in 
this connection, asked for a copy of his 
statement. In regard to the other allega- 
tion, which again related to a period 
before the appointment of the petitioner 
as a non-official member of the Board, 
the answer of the petitioner was that 
he never demanded Rs. 5,000/~ from 
Krishan Lal Oberoi to get his work 
done. There is, of course, no suggestion 
in the charge that any money was ever 
paid to the petitioner, 


7 The charge of getting undue 
promotion for his brother-in-law Shri 
Ram Lubhaya Bhalla from the post of 
Sectional Officer to that of Sub-Divi- 
sional Officer was similarly denied. I£ 
was stated by the petitioner that he had 
no hand in this promotion and that 
orders had been issued by the Secre- 
tary, Irrigation and Power, who had to 
satisfy himself about the qualifications 
of Shri Ram Lubhaya Bhalla before pas- 
sing any such orders. The promotion, 
the petitioner asserted, was quite well 
deserved, 
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8. Charges 3 and 4 were also 
denied but it is not necessary to make 
a detailed reference to the explanation 
with regard to these charges as they 
did not form the basis of removal of the 
petitioner from his office as Member of 
the Board. 

9. The petitioner asked the State 
Government for 2 personal hearing as 
well in order to be able to refute the 
charges levelled against him. After the 
interim reply had been submitted, the 
petitioner received from the Govern- 
ment copies of some of the statements 
and documents and with regard to any 
other the document connected with the 
show-cause notice, he was asked to in- 
spect the same in the office of the Direc- 
tor, Special Inquiry Agency, Chandi- 
garh. In the matter of personal hear- 
ing, he was permitted to see the Secre- 
tary to Government, Irrigation and 
Power Departmert, on any working day 
within the period prescribed for giving 
explanation. The petitioner again sub- 
mitted another explanation on 6th June, 
1969 (Annexure A/5) almost reiterating 


what he had said earlier in the interim 
reply. 
10. The impugned notification, 


Annexure A/6, was then issued by the 
Governor of Punjab, removing the peti- 
tioner from membership of the Board. 

11. The order though authenti- 
cated in the name of the Governor was 
actually passed by the Minister concern- 
ed respondent 2. A copy of this order 
was not filed by either of the parties 
but the same has now been placed on 
the record. For facility of reference, 
this order is quoted hereunder in ex- 
tenso:— 

“I have gone through the charges 
and the explanation furnished by Shri 
R. P. Abrol. From the material on the 
file, I am definitely of the opinion that 
he is not a fit person to be retained as 
part-time member of the Electricity 
Board. I, therefore, order that Shri 
Abrol may be removed from membership 
under sub-clause (iv) of Cl. (e) of sub- 
section (1) of S. 10 of the Electricity 
Supply Act, 1948 

C. M. may kindly see. After C. M. 
has seen, immediate ary be issued. 

Sohan Singh Basf, 
I. P. M. 


17-7-1969.” l 

12. Mr. M. S. Sethi, learned 
counsel for the petitioner has repeated 
the same contentions which were ad= 
vanced in the connected writ petition 
1042 of 1969 and they may be recapitu- 
lated here as we_l:— 

(1) That Section 10 (1) (e) (iv) of 
the Act is ultra vires of . 14 of the 
Censtitution inasmuch as it gives to the 
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State Government arbitrary, unguided 
and unchannelised power capable of 
being abused and pressed into service 
for extraneous purposes. 

(2) That principles of natural jus- 
tice have been violated in the instant 
case since the petitioner was not afford- 
ed any opportunity to cross-examine the 
witnesses who had made statements 
behind his back before the Special In- 
quiry Agency and which were being used 
against him. ‘The contention is that a 
proper judicial approach to the matter 
required that an enquiry should have 
been held against the petitioner as de- 
manded by him in his explanation given 
to the State Government. The argu- 
ment further is that the whole case has 
been got up against the petitioner on 
account of political rivalrias and also the 
personal malice of the Chief Engineer, 
Superintending Engineer and some other 
officers working in the Amritsar Drainage 
Division against whom complaints of 
corruption had been made and they 
believed that the petitioner had a hand 
in those complaints. Truth, according to 
the petitioner, could be sifted in an 
enquiry where the petitioner was afford- 
ed an opportunity to cross-examine the 
witnesses who deposed against him and 
defence evidence could be led by him. 


(3) That the State Government act- 
ing as a quasi-judicial authority was 
bound to pass a speaking order indicat- 
ing the process of reasoning by which 
it reached its conclusion that the charges 
against the petitioner had been establish- 
ed. The submission is that the impugn- 
ed order of the Minister, respondent 2, 
is not a speaking one showing any judi- 
cial approach and must be quashed on 
this short ground alone. 


13. For the reasons recorded in 
Bakhtawar Singh v. State of Punjab, 
Civil Writ No. 1042 of 1969 = (AIR 
1971 Punj 220) the first two contentions 
have no force and have to be rejected. 
Section 10 (1) (e) (iv) of the Act is intra 
vires of the Constitution and the peti- 
tioner had no legal right to claim an 
enquiry in which an enquiry officer was 
appointed, prosecution witnesses ex- 
amined and: cross-examined and the peti- 
tioner given an opportunity to lead his 
defence when the statute requires only 
an explanation to be obtained from a 
delinquent officer. 


74, The last contention has a 
substance in it and must be accepted. 
If was necessary for respondent 2, while 
considering the explanation of the peti- 
tioner, to make a judicial approach and 
not to allow himself to be influenced by 
any material with regard to which the 
petitioner was not afforded an oppor- 
tunity to offer comments as any such act 
would be violative of the rules of natu- 
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ral justice. The erder passed by res- 
pondent 2, as held by a Full Bench of this 
Court in the State of Punjab v. Bhagat 
Ram Patanga, 71 Pun LR 625 = (AIR 
1970 Punj 40) (FB) should have been a 
speaking one indicating a process of 
reasoning by which he reached the con- 
clusion that the petitioner had render- 
ed himself unfit for continuing as a part- 
time member of the Board. The Minis- 
ter. as is clear from the order made 
by him on 17th July, 1969, relied on 
some material on the file of which he 
makes no mention in his order. 


We have looked into the executive 
file and find that allegations other than 
those with respect to which show-cause 
notice was served on the petitioner led 
to the initiation of the enquiry by the 
Special Inquiry Agency. The Director, 
Special Inquiry Agency, sent a report to 
the Secretary Vigilance, State Govern- 
ment. recommending a departmental en- 
quiry against Shri Gurpal Singh, Execu- 
tive Engineer, for an incident in which 
the petitioner was said to be involved. 
It related to the repair of a ear. There 
were other allegations as well. No cri- 
minal case. in the opinion of the Direc- 
tor, could proceed against the petitioner 
and the suggestion was that it might be 
possible to have the petitioner removed 
from membership of the Board on the 
ground that he was unfit to continue as 
a member thereof. It was then that an 
attempt was made to consolidate the 
material that could possibly be avail- 
able against the petitioner and to issue 
a show-cause notice. The explanation 
of the petitioner was considered by the 
officers of the Special Inquiry Agency 
who drew the conclusion that the peti- 
tioner had no solid material to disprove 
the charges levelled against. him and 
that, on the other hand. he had indulg- 
ed in mud-slinging on the officers of 
the Irrigation Department. Special 
Inquiry Agency found the explanation 
of the petitioner to be  umstaisfactory 
and in a detailed report made a recom- 
mendation that he be removed from 
part-time membership of the Board. 
Legal Remembrancer was consulted and 
the Secretary. Public Works Department 
too considered the office notings and 
the reply of the petitioner to the various 
charges in the light of the enquiry made 
by the Vigilance Department. 


It is to be seen from the impugned 
notification, Annexure A/6, that the 
removal of the petitioner was ordered 
on account of the petitioner having al- 
legedly attempted to get illegal grati- 
fication or other remuneration from 
officials of the Irrigation Department 
for getting their transfer orders already 
passed cancelled. or on a threat of get- 
ting them transferred to places where 
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they did not like to go. The other ground 
stated was that Ram Lubhaya Bhalla, 
brother-in-law of the petitioner, was 
promoted from the post of Sectional 
Officer to that of Sub-Divisional Offi- 
cer because of the undue influence ex- 
ercised by the petitioner on Shri Natha 
Singh, the then Minister. Irrigation and 
Power. The other charges relating to 
contract work having been procured for 
S. Sohan Lal, Christian, through the 
intervention of Shri Gurpal Singh, Ex-. 
ecutive Engineer, seem to have been 
dropped, though they were the only 
charges where it was specifically stated 
that a sum of Rs. 4500/- had actually 
passed from S. Sohan Lal to the peti- 
tioner. The reports of the Special In- 
quiry Agency and the Secretary, Irriga~ 
tion and Power, as are available on the 
file, were mainly actuated by one con- 
sideration, namely, that transfers and 
cancellation thereof in some cases which 
formed the subject-matter of charges 
against the petitioner had been ordered 
by the Minister at his own initiative 
without any move from the department 
and the same was true about the promo- 
tion of the brother-in-law of the peti- 
tioner. The petitioner denied having 


-used any: influence with the Minister, 


who. as conceded before us. was never 
examined by the Special Inquiry 
Agency. The recommendation of the 
police and of the Secretary, Irrigation 
and Power, were thus based on a pre- 
sumption that influence must have been 
exercised by the petitioner who had con- 
tacts with the Minister. It was in the 
background of all these reports that res- 
pondent 2 passed the impugned order on 
17th July, 1969. leading to the notifica- 
tion, Annexure A/6. 

15. Mr. H. L. Sibal, jeimieð Ad- 
vocate General Punjab, very strenuous- 
ly argued that the report of the Secre- 
tary and the office noting could be 
treated as a part of the order of the 
Minister and all these taken together 
gave a process of reasoning thereby 
making the order a speaking one. We 
are afraid we cannot accept this argu- 
ment. We have held in Bakhtawar 
Singh’s case, Civil Writ No. 1042 of 1969 
= (AIR 1971 Punj 220) that after an ex- 
planation is received, it is for the com- 
petent authority, namely the Minister 
alone to apply his judicial mind and 
then accept or reject the same without 
letting any one else influence his 
judgment intentionally or unwittingly. 
whether by way of comments or in 
any other manner. Application of judi- 
cial. mind, in our view, has to be seen 
from the order itself and not that the 
reasons are to be guessed or gathered 
ee scrutiny of the executive file. 
We, this regard, relied upon the ob- 
i pe of their Lordships of the 
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Supreme Court in Pragdas Umar Vaishya 
v. Union of India, Civil Appeal No. 657 
of 1967, D/- 17-8-1967 (SC), where the 
action of the High Court in scrutinising 
the executive file to find out the reasons 
for an impugned order was adversely 
criticised. It has been specifically laid 
down there that the defect of want of 
reasons in the order of a quasi-judicial 
authority could not be remedied by look- 
ing into the file maintained by the Gov- 
ernment and constructing the reasons in 
support of the order. 


16. Harchand Singh from whom 
the petitioner is alleged to have demand- 
ed money as illegal gratification filed 
Civil Writ 1649 of 1968 in this Court 
challenging his transfer to Beas Dam 
project but no averment whatsoever is 
to be found therein to the effect that 
the transfer was mala fide ordered by 
the Minister under the influence of the 
petitioner. We are not assessing the 
credibility of Harchand Singh in regard 
to his statement to the police against 
the petitioner but it was incumbent on 
any quasi-judicial authority making a 
fudicial approach, to sift out truth and 
examine the trustworthiness of such a 
witness. The petitioner had, beyond 
doubt, made allegations against officers 
of the Canal Drainage Circle, and this 
all the more necessitated a proper check 
up of the correctness of the various 
versions involving the petitioner. Res- 
pondent 2 does not disclose in his order 
how the development of thought took 
place in his mind which ultimately re- 
sulted in the impugned action. What is 
only stated by him is that he has gone 
through the charges and the explanation 
furnished by the petitioner and thaf 
from the material on the file he was 
satisfied that the petitioner was not fit 
to be retained as a part-time member 
of the Board. The file, referred to by 
him, as pointed out earlier, contains 
several other charges, the reports of the 
Vigilance Department and the Secretary, 
Irrigation Department, copies of neither 
of which were supplied to the petitioner, 
though they have obviously been taken 

to consideration by the Minister, 


Reference is made in his order fo 
the explanation of the petitioner but it 
is not stated as to what is contained 
therein and how he has found the same 
to be unsatisfactory. The order sug 
gests that the Minister passed the same 
independently on a consideration of the 
file and it was, therefore, all the more 
essential that he should have indicated 
in his order how he reached the con- 
clusion that the petitioner was unfit to 
continue as a member. We quite agree 
with Mr. Sibal that respondent 2 could 
not be expected to write a very exhaus- 
tive judgment as is required of law 
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Courts but at the same time some sort 
of discussion of the material on which 
the impugned order was going to be 
based was called for. Complicated issues 
of fact were involved and there was no 
attempt on the part of the Minister to 
ascertain the truth by making an inde- 
pendent and judicial approach. No 
doubt, the petitioner could not claim an 
enquiry as demanded by him but the 
Minister was not bound to be content 
with having obtained an explanation 
which was adversely commented upon 
by the Vigilance Department and Secre- 
tary, Irrigation and Power, and he could 
have asked for further clarifications from 
the petitioner. For the actions of the 
ex-Minister the petitioner was being 
punished without any one having ever 
cared to examine the said Minister. The 
statements made behind the back of the 
petitioner, though copies of the same 
had been supplied to him, but whose 
truthfulness he had no opportunity to 
contest, were being used against him 
and also the reports copies of which 
were not made available, There were 
charges, other than those referred to in 
the statement of allegations as supplied 
to the petitioner and they too were on 
the file. When the Minister looked into 
the file, the other allegations could not 
escape his notice, and they were likely 
to influence his judgment. In such a 
Situation, it is difficult to say which of 
the allegations constituted the dominant 
reason that induced respondent 2 to pass 
the order removing the petitioner from 
membership of the Board. Moreover, 
the reports of the Special Inquiry 
Agency of the police and the Secretary, 
Irrigation and Power, which were on 
the file were bound to influence the 
judgment of the Minister and might have 
been principally responsible for the im- 
pugned order. Where the Government 
allows its judgment to be influenced by 
any such comments, which are not com- 
municated to the delinquent official, 
rules of natural justice are violated as 
observed by Tek Chand, J. in Prem 
Swaroop Datta v. The State of Haryana, 
(1968) 70 Punj LR 542, 


Another curious thing to find in this 
case is that charges Nos. 3 and 4 con- 
tained in the statement of allegations did 
not find mention in the final notification 
which certainly implied that they had 
been abandoned, There is not the least 
indication in the order of the Minister 
that he considered those charges and 
found them not established. What seems 
to have happened is that the Minister 
without applying his mind, much less 
judicial mind, passed the order of 17th 
July, 1969, in a routine and mechanical 
manner and then the office at the time 
of preparation of draft notification did 
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not think it worthwhile fo include those 
charges. The enquiry had started in a 
different background altogether and it 
was subsequently that an effort started 
to consolidate the material to get the 
petitioner removed from membership of 
the Board. The whole procedure adopt- 
ed and the approach made by the Minis- 
ter were, in our opinion, contrary to the 
rules of natural justice and merely by. 
obtaining of an explanation the peti- 
tioner could not be said.to have been 
given any real opportunity to defend 
himself. There was indeed a compliance 
letter of the statute but not 
irit. The order which unmis~ 










stitution and has, therefore, to be struck 
down. It is not necessary for us to ad- 
judicate as to whether any misconduct 
of a member exhibited at the time be~- 
fore he joined the Board, could in law 
be a sufficient ground for removing him 
from membership of that Board since 
we are taking the view that the im- 
pugned order is not a speaking one 
passed with a judicial approach, 


17. For the foregoing reasons, wa 
allow the writ petition, declaré the re- 
moval of the petitioner from member- 
ship of the Board as illegal and direc 
an appropriate writ to issue quashing 
the impugned order of the Governor as 
appearing in the Notification, Annexure 

/6. In the peculiar circumstances of 
the case, we leave the parties to bear 
eir own costs. 

BAL RAJ TULI, J.:— 18. ji 
agree. S 

Petition allowed. 
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Tuhi Ram Sharma, Appellant v. 
Prithvi Singh and another, Respondents, 


Letters Patent Appeal No. 85 of 
1970 and Civil Mise. No. 4749 of 1970, 
D/- 28-10-1970, Decided by Full Bench 
on Order of Reference made by R. S. 
Narula and C. G. Suri, JJ. on 12-8-1970. 


(A) Constitution of India, Arts. 320 
(3) (b), 226 —- In cases of appointment 
by promotion from Subordinate Agri- 
cultural Service as District Agricultural, 
Officer, non-compliance with requirement 
of consulting Public Service Commission 
under Art. 320 (3) (b) does not affect 
validity of appointment nor entitles per- 
son aggrieved by such promotion to ap- 
proach High Court for relief under Arti- 
ele 226 — (X-Ref:— Civil Services ~~ 
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Haryana Agricultural Services Class H 
Rules (1947), R. 7), Civil Writs Nos. 967 
and 831 of 1961, D/- 30-1-1970 (Punj & 
Har), Reversed. Case law discussed. 
On question of requirement of con- 
sultation with or rendering advice by 
Public Service Commission there is no 
distinction between various Cls. (a) to 
(e) in Art, 320 (3). Mere incorporation 
of requirement of Art. 320 (3) (b) in a 
statutory rule does not make it any 
more mandatory. (Paras 8, 9) 
(B) Civil Services — Punjab Civil 
Services Rules Vol. I, Part I, Rr. 3.12, 
3.44 (a) (2), 3.11 (b) 3.13 — When a 
Government Servant is appointed to a 
permanent post in a substantive capacity 
except by way of temporary measure, his 
lien acquired on some earlier permanent 
post must automatically cease — (Per 
Majority Suri, J. Contra). Civil Writs 
Nos. 967 and 831 of 1961, D/- 30-1-1970 
(Punj & Har), Affirmed. 
(Paras 11, 12, 13, 16, 17) 
When a Government servant con- 
firmed as Agricultural Inspector in Agri- 
culture Department but holding a tem- 
porary post of Block Development and 
Panchayat Officer in Development 
Department is confirmed as Block Deve- 
lopment and Panchayat Officer, he ceases 
fo hold lien on post of Agricultural 
Inspector, Fact that subsequently Gov- 
ernor de-confirmed such Government ser- 
vant with retrospective effect has no 
effect on legal aspect of the matter. In 
the absence of any rule or in absence 
of any order of competent authority 
suspending lien to permanent post under 
Rule 3.14 (a) (2), the lien which has 
once ceased to exist cannot be resusci- 
tated. Neither exception to R. 3.11 (b) 
nor those enumerated in R, 3.13 are 
attracted fo such a case. 
(Paras T1, 12, 13, 16) 
(C) Civil Services — Punjab Civil 
Sevices Rules Vol. I, Part 1 — Note given 
under R. 15 presupposes a suspended Hen 
(obiter). (Para 12) 
(D) Civil Services — Punjab Civil 
Services Rules Vol. I, Part 1, R. 3.144 — 
Lien of Government servant on any per- 
manent post can only be suspended by 
specific order of Competent Authority in 
any of the circumstances as referred to 
in Cis. (a) and (b) of the rule (Point 
conceded). _ (Para 12) 
(E) Civil Services — Punjab Civil 
Services Rules Vol. I, Part 1, R. 3.14 (a) 
(2) — Permanent post outside original 
cadre of a Government Servant as re- 
ferred to in R. 3.14 (a) (2) means sub- 
stantive appointment as a temporary 
measure either in same service having 
more than one cadre or in different 
service. (Para 14) 
(F) Civil Services — Punjab Civil 
Services Vol. I, Part 1, R. 3.14 (a) (2) 
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— Lien suspended under R. 3.14 (a) (2) 

can revive only if a Government servant 

loses his substantive appointment to a 

subsequent permanent post. 

(Paras 14, 15) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 703 (V 56)= 
1969 Cur LJ 1, Arjan Singh v. 
State of Punjab 

(1968) AIR 1968 Punj 324 (V 55)= 
1967 Ser LR 607 = 1968 Lab 
IC 980, J. L, Mair v, State of 
Punjab 

(1968) 1968 Ser ZR 319 (Puni), 
Labhu Ram v. State of Punjab 


6, 
(1964) AIR- 1964 Punj 302 (V 51)= 
1964 Cur LJ 103, K. L. Nanda 
v. Secy. to the State of Punjab 
in Administrative Dept. of 
P. W. D. g 
(1962) AIR 1962 SC 1344 (V 49)= 
1962-1 Lab LJ 656. Major U. R. 
Bhatt v. Union of India 8 
(1957) AIR 1957 SC 912 (V 44)= 
1958 SCJ 150, State of U. P. 
v. Manbodhan Lal Srivastava 
(1958) AIR 1958 SC 36 (V 45)= 
1958 SCR 828, Parshotam Lal 
Dhingra v. Union of India 14, 22, 
H. L. Sibal, Sr. Advocate (M. R. 
Agnihotri, with him), for Appellant; H. S. 
Doabia, T. S. Doabia, (for No. 1) and 
C. D. Dewan, Addl Advocate-General, 
Haryana with C. B. Kaushik, with him 
(for No. 2), for Respondents. 


R. S. NARULA, J.:— The relevant 
facts leading to the filing of these four 
connected appeals under Cl. 10 of the 
Letters Patent against the judgment of 
a learned Single Judge of this Court 
allowing two wri: petitions and setting 
aside the order appointing Tuhi Ram 
Sharma appellant as District Agricultural 
Officer in the Haryana Agricultural Ser- 
vice Class I may first be surveyed, 


2. Tuhi Ram Sharma (hereinafter 
referred to Sharma for the sake of 
brevity) joined service as Agricultural 
Inspector in the State of Punjab before 
the partition of the country in 1945. On 
the partition of the country. he was 
allocated to the State of East Punjab. 
Teja Singh, Bhalle Ram and Prithvi 
Singh joined as Agricultural Inspectors 
in the Department of Agriculture on 
different dates between 1950 and 1958. 
In 1959, Sharma was confirmed as Agri- 
cultural Inspector. On May 20, 1961, he 
was appointed against a temporary post 
of Block Development and Panchayat 
Officer in the Development Department 
of the State. By order Annexure ‘A’ to 
Civil Writ 967 of 1969, Sharma was made 
substantive permznent Block Department 
and Panchayat Cfficer with effect from 
April 1, 1964, the date from which that 
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post had become permanent. From a 
document which has been filed before us 
in these appeals. and which was not be- 
fore the learned Single Judge (Annexure 
P.1 attached to Civil Miscellaneous 4749 
of 1970), it appears that the Governor 
of Haryana de-confirmed Sharma as 
Block Development and Panchayat Offi- 
cer with effect from February 26, 1969, 
at his own request. 


The factum of such de-confirmation 
without disclosing the date of the order 
had no doubt been mentioned earlier in 
paragraph 7 of the return of the State. 
On March 20, 1969, the Governor of 
Haryana promoted Sharma (described as 
“Agricultural Inspector, now working as 
Block Development and Panchayat Off- 
cer”) temporarily as District Agricultu« 
ral Officer in the Haryana Agricultural 
Service Class II “subject to the approval 
of the Haryana Public Service Commis- 
sion” and posted him at Rohtak result- 
ing in the reversion of Prithvi Singh 
who was working against the post of 


- District Agricultural Officer at Narnaul 


to the post of Agricultural Inspector, as 
he was the junior most temporary Dis- 
trict Agricultural Officer. A copy of the 
memorandum, dated March 20, 1969, 
from the Financial Commissioner Re- 
venue and Secretary to the Government 
of Haryana in the Agriculture Depart« 
ment to the Director of Agriculture, 
Haryana, Chandigarh, communicating the 
order of the Governor of Haryana, is 
Annexure ‘B’ to the writ petitions. Jf 
was this order of promotion of Sharma 
from his supposed post of Agricultural 
Inspector to the post of District Agricul- 
tural Officer which was impugned by 
Prithvi Singh (who had been reverted in 
consequence of the impugned order) in 
Civil Writ 967 of 1969, and by Bhalle 
Ram and Teja Singh in Civil Writ 831 
of 19869. As same questions of law had 
been raised in both the petitions. those 
were allowed by the common judgment 
of B. R. Tuli, J., dated January 30, 1970, 
on two grounds, viz:-— 


G) the impugned promotion had 
been made in violation of the mandatory 
requirements of Rule 7 of the Haryana 
Agricultural Service Class If, Rules, 1947 
(hereinafter called the 1947 Rules) which 
required appointment being made to the 
service by promotion “by selection on 
the advice of Haryana Public Service 
Commission”, inasmuch as Sharma had 
been promoted without obtaining the ada 
vice of the Commission which had to be 
taken before the selection for promotion 
was made, and not after having promote 
ed Sharma; and 


(ii) in view of the binding earlier 
Division Bench judgment of this Cour® 
in Labhu Ram v. The State of Punjab, 
1968 Ser LR 319 (Puni) it was held thag 


"971 
Sharma had on his confirmation as Block 
Development and Panchayat Officer on 
October 28, 1966 (with effect from April 
1, 1964, vide Annexure 'A’) in the Deve- 
lopment Department of the Haryana 
State, ceased to be a member of the Har- 
yana Agricultural Service from which 
post alone he could have been promoted 
to the post in question, and his lien on 
the post of Agricultural Inspector auto- 
matically stood terminated under R. 3.12 


of the Punjab Civil Services Rules, 
Vol. I, Part 1. . 
3. The learned Single Judge 


made observations in his judgment to 
the effect that but for the earlier Divi- 
sion Bench judgment, he would have 
been inclined to hold in favour of Tuhi 
Ram Sharma on the second point men- 
tioned above. 


4. It is in order to get the judg- 
ment and order of the learned Single 
Judge reversed and to have the two writ 
petitions dismissed that Tuhi Ram 
Sharma has filed Letters Patent Appeals 
Nos. 85 and 86 of 1970, and the State 
of Haryana has filed Letters Patent Ap- 
peals 152 and 153 of 1970. 


5s Notice may be taken at this 
stage of the two applications filed by 
Sharma after the admission of his ap- 
peals. With Civil Miscellaneous 1214 of 
1970, in Letters Patent Appeal 86 of 
1970, and with Civil Miscellaneous 1215 
of 1970. in Letters Patent Appeal 85 of 
1970, Sharma filed copies of the order 
of the Governor of Haryana, dated 
March 5, 1970, reading as follows:— 


“The Governor of Haryana in con- 
sultation with Haryana Public Service 
Commission is pleased to promote Shri 
Tuhi Ram Sharma. Agricultural Inspec- 
tor, as District Agricultural Officer in 
Haryana Agricultural Service Class II on 
regular basis and post him as such at 
Rohtak with effect from ist April, 1969 
(forenocon).”’ 


Mehar Singh, C. J. {as he then was) and 
myself allowed both the abovesaid ap- 
plications for permission to place the said 
document on the record of these appeals 
subject to all just exceptions with notice 
of the application to the opposite side, 


6. When four appeals came up 
for hearing before my learned Brother 
Suri, J. and myself on August 12, 1970, 
we directed the appeals to be placed be- 
fore my lord the Chief Justice for con- 
stituting a Full Bench of at least three 
Judges to hear and dispose of the same 
as the correctness of the earlier Division 
Bench judgment in Labhu Ram’s case, 
1968 Ser LR 319 (Punj) had been doubt- 
ed by the learned Single Judge and 
was being questioned before us by 
the appellants. After the order of 
teference Sharma filed Civil Miscel- 
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laneous 4749 of 1970. in Letters Patent. 
Appeal 85 of 1970. under Order 41, R. 27 
of the Code of Civil Procedure for per- 
mission to place on the record of the 
Letters Patent Appeal a copy of the 
order of the Governer of Haryana (Ex- 
hibit P.1 attached to that application 
whereby he was “pleased to de-confirm 
Shri Tuhi Ram Sharma from the post of 
Block Development and Panchayat Off- 
cer with effect from 26th February, 1969, 
on his own request.” Suri. J. and my- 
self gave notice to that application to 
the opposite side and directed that the 
application be disposed of by the Bench 
hearing the appeals. At the hearing of 
the appeals, no objection was taken to 
the placing of the copy of the order of 
the Governor, dated March 5. 1970, and 
the order of the Governor. dated Febru- 
ary 26, 1969, on the record of these ap- 
peals. We, therefore, permitted refer- 
ence being made to the said two docu- 
ments and hereby make formal order 
allowing Civil Miscellaneous 4749 of 
1970. It is in this perspective that the 
four appeals have now been heard by 
this Full Bench. 


vocate who appeared for Sharma and 
Mr. C. D. Dewan, Additional Advocate- 
General, Haryana, appearing for his 
State, firstly assailed the correctness of 
the decision of the learned Single Judge on 
the question of the infirmity in the order 
of promotion of Sharma to the higher 
post on account of non-procuring of ad- 
vance advice of the Haryana Public Ser- 
vice Commission. Rule 7 of the 1947 
Rules which has been held to have been 
violated in making Sharma’s appoint- 
ment is in the following terms:— 


“Appointment to the service—When 
a vacancy in the Service is to be filled 
by direct appointment, Government 
shall request the Commission to recom- 
mend one or more persons for appoint- 
ment to such vacancy and Government 
may appoint to such vacancy the person 
or one of the persons recommended by 
the Commission or may ask the Com- 
mission to make further recommenda- 
tions; provided that Government shall 
not appoint an officer directly unless his 
name is among those recommended by 
the Commission. Appointments by pro- 
motion will be made by selection on the 
advice of the Commission. A reference 
to the Commission will not, however, be 
required in the case of appointment to 
is made for a period of six months or 
ess. 


Rule 6 (I) of the 1947 Rules provides 
that recruitment to the Haryana Agri- 
cultural Service Class II shall be made 
either by promotion from the Subordi- 
nate Agricultural Service and the Har- 
yana Fisheries Subordinate Service, or 
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_by direct appoirtment as the Govern- 
ment may in each case decide, Sub- 
rule (2) of that rule states that appoint- 
ments to the Service by promotion from 
the Subordinate Service shall be made 
by strict selection and no member of the 
Subordinate Service shall be deemed to 
have had his promotion withheld by 
reason of his not being selected for such 
appointment or to have any claim to such 
appointment as of right. It is the common 
case of all concerned that Sharma’s ap- 
pointment to the Service was by pro- 
motion from the Subordinate Service 
and not by direct appointment. Learned 
counsel for the appellants emphasised the 
distinction between the nature of re- 
quirement of consultation with the 
Public Service Commission for direct 
appointment on the one hand, and for 
appointment by promotion on the other. 


Whereas the first part of R..7 (quoted 
above) contains a mandatory proviso 
prohibiting the Government from mak- 
ing any appoinzment of an officer 
directly to the Service “unless his name 
is among those recommended by the 
Commission”, there is no such prohibi- 
tion contained in the second part of the 
rule relating to appointment by promo- 
tion, All that is stated in this connec- 
tion regarding appointment by promo- 
tion is that such an appointment “will 
be made by selection on the advice of 
the Commission,” Besides the exclusion 
of the case of appointment by promotion 
as a temporary measure for a period of 
six months or less from the purview of 
the necessity of obtaining advice of the 
Commission, it is significant that for ap- 
pointment by promotion no recommenda- 
tion of the Commission is necessary, and 
there is no prohikition against such ap- 
pointment without such recommenda~ 
tion. What is required under the rule 
for appointment by promotion is no 
more than the requirements of sub- 
clause (b) of Cl. (3) of Art, 320 of the 
Constitution which reads:— 


“The Union Public Service Commis- 
sion. or the State Public Service Com- 
mission, as the case may be shall be 
consulted—~ 

(a) FOReHhESEES CRETE SERE TERE 

(b) on the principles fo be follow~ 
ed in making appointments fo civil ser- 
vices and posts and in making promo- 
tions and transfers. from one service to 
another and on the suitability of candi- 
dates for such appointments, promotions 
or transfers; 


(c) to (eù es wa bee svs Ges du Va 
and it shall be the "duty of a a Public Ser 
vice Commission to advice on any matter 
so referred to them and on any other 
matter which the President, or, as the 


A. I. R. 


case may be, the Governor of the State, 
may refer to them: 


Provided that the President as res- 
pects the all-India services and also as 
respects other services and posts in con- 
nection with the affairs of the Union and 
the Governor, as respects other services 
and posts in connection with the affairs 
of a State, may make regulations speci~ 
fying the matters in which either gene- 
rally, or in any particular class of case 
or in any particular circumstances, if 
shall not be necessary for a Public Ser- 
vice Commission to be consulted.” 


It has not been contested kefore us that 
the question of suitability of candidates 
for appointment by promotion referred 
to in sub-clause (b) of Cl. (3) of Arti-~ 
cle 320 covers the case cf promotions 
like that impugned in the writ petition. 
Though the learned Single Judge has nof 
so stated, counsel for the appellants sub- 
mitted that the learned Judge was pos- 
sibly led by the positive prohibition 
against the appointments te the Service 
without the recommendation of the 
Commission contained in Rule 7 relating 
to direct appointments. Be that as it 
may, the fact remains that nothing ex~ 
cept the advice of the Commission is re- 
quired for making appointments by pro- 
ia under Rule 7, 


The appellanfs then referred 
fo- the Jaw laid down by their Lordships 
of the Supreme Court in State of U. P. 
v. Manbodhan Lal Srivasteva, AIR 1957 
SC 912, and subsequently followed in 
Major U. R. Bhatt v. Union of India, 
AIR 1962 SC 1344, fo the effect that 
Art. 320 (3) (c) of ‘the Constitution does 
not confer any right on a publie servant 
so that the absence of consultation or 
any irregularity in consultation with the 
Commission should not atford him a 
cause of action in a Court of law or 
entitle him to relief under the special 
powers of a High Court under Art. 226 
of the Constitution. Special emphasis 
was laid on the observations of the 
Supreme Court to the effect that the re- 
quirement of consultation with the Com- 
mission does not make the advice of the 
Commission on the relevant matters 
binding on the Government and in the 
absence of such a binding character, it 
fs difficult to say how non-compliance 
with the provisions of Art. 320 (3) (c) 
could have the effect of nullifying the 
final order passed by the Government, 


Our pointed attention -was again 
drawn by counsel to the observations in 
paragraph 12 of the judgment about no 
remedy against any irregularity in the 
matter of non-compliance with Art. 320 
(3) (c) being available to a Government 
servant. Mr. Harbans Singh Doabia, 
Senior Counsel for the writ petitioners, 
wanted to wriggle out of the effect of 
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the judgment of the Supreme Court and 
of the earlier Division Bench judgment 
of this Court in J. L, Mair v. State of 
Punjab, 1967 Ser LR 607 = (AIR 1968 
Punj 324) by submitting (i) that those 
judgments related to cases of disciplinary 
proceedings covered by sub-clause (c) 
and not to cases of appointments or pro- 
motions covered by sub-clause b) _of 
Cl. (3) of Art. 320 of the, Constitution 
and (ii) that though mere non-compli- 
ance with the requirements of Art. 320 
(3) may neither be justiciable nor fatal 
to the order passed without complying 
with those provisions, the case is dif- 
ferent when the principles of Art. 320 
(3) (b) are brought into a statutory rule 
and a writ petitioner comes to a High 
Court complaining of non-compliance 
with such a rule, 


We are unable to find any force in 
either of these two contentions. In the 
matter of rigour and mandatory nature 
of the requirements of sub-clause (b) on 
the one hand and sub-clause (c) on the 
other, and in the matter of the effect 
of non-compliance with the require- 
ments of those clauses, we are unable 
to see the slightest difference. For, 
matters covered by CL (b) (i.e. appoint- 
ments, promotions etc.) as well as for 
matters covered by Cl. (c) (ie. in regard 
to discplinary proceedings), the duty of 
the concerned authorities is the same as 
mentioned in the opening part of Cl. (3) 
and in the closing part of that clause 
before the proviso. It requires the 
authority concerned to consult the Com- 
mission and it enjoins on the Commission 
a duty to advise the authority concerned 
on the matter so referred to if. In the 
matter of the requirement of consulta- 
tion or the rendering of the advice, no 
distinction is drawn between the various 
classes of cases dealt with in sub-clauses 
(a) to (e) of Cl. (3) of Art. 320. That 
being so, the distinction sought fo be 
drawn between the presenf case covered 
by Cl. (b) on the one hand and the case 
of disciplinary proceedings under Cl. (cj 
referred to in the judgments of the 
Supreme Court and this Court is really 
non-existent. 


9. Nor does the mere transplan- 
fation of the requirement of Art. 320 (3) 
(b) of the Constitution to a statutory 
rule enhance the status of the require. 
ment or make if any more mandatory. 
Mr. Doabia referred to the judgment of 
D. Falshaw,.C. J. and Harbans Singh, J, 
fas the learned Chief Justice then was) 
in K. L. Nanda v. The Secy. to the State 
of Punjab in Administrative Dept of 
P. W. D., ATR 1964 Punj 302, and argu- 
ed that so long as the relevant service 
rule is followed, the 
make an 


; Government cannof 
appointment or a promotion 


without strict conformity with that rule. . 
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K. L. Nanda’s case, AIR 1964 Punj 302 
is of no assistance whatever to us in 
deciding the point raised by the appel- 
lants, In that case the Court. was con~ 
cerned with the rules framed by the 
Punjab Government under the proviso to 
Art. 309 of the Constitution governing 
the conditions of service ete, of the staff 
of Buildings and Roads, and Public 
Health Branches of the Public Works 
Department. 


Rule 5 of those Rules contains a 
detailed procedure for direct appoint- 
ment as well as for appointment by pro- 
motion from Class II to that Service, 
The rule requires a Committee consist- 
ing of the Chairman of the Public Ser- 
vice Commission and the Secretary, 
Public Works Department to meet at 
intervals not exceeding one year to con= 
sider the cases of all eligible officers for 
promotion and to prepare a list of offi- 
cers suitable for promotion to the senior 
scale, on the basis of merit and suitabi- 
lity with due regard to seniority. The 
names of officers included in that list 
have to be arranged in order of seniority 
in Class II, Service. The list is subject 
to annual revision. The list prepared by 
the Committee is then forwarded to the 
Government. Rule 5 (11) requires that 
“appointments to the Service shall be 
made by Government from this list in 
the order in which names have been 
placed by the Commission.” No such 
rule exists in the case of Haryana Agri- 
cultural Service Class TI, 


The requirements of Rule 5 of the 
P. W. D. Rules referred to in K. L. 
Nanda’s case, AIR 1964 Punj 302 (supra) 
are entirely different from those of R. 7 
of the 1947 Rules, The P. W.D. Rule is 
substantially on the lines of the rules: 
framed for recruitment to the Haryana 
Civil Service (Judicial) where the Com- 
mission holds an examination, prepares a 
merit list and forwards it to the High 
Court and the Govt. is bound to make 
appointments from that list in the order 
in which the names of the candidates are 
set out therein. If in such a case, the 
Government chooses fo make an ap« 
pointment contrary to the mandatory re~ 
quirements of the Service Rules, the 
High Court is bound to interfere. Buf 
in the _present case, as already stated, 
there is no such requirement. The 
simple requirement of consulting the 
Commission to seek its advice would not, 
in my opinion, be equal to the kind of 
requirement under Rule 5 of the P. W. D. 
Rules. There is no doubt that Rule 7 
Ş a statutory rule and has the force of 
aw, 


Aft the same time, the ae 





of the rule being no other than those 
of Art. 320 (3) (b), non-compliance with 
those requirements, insofar as the cases 
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af promotion are concerned, neither af- 
fects the validity of the appointment nor 
entitles the person aggrieved by such 
promotion to approach this Court for 
relief under Art. 226 of the Constitution. 
Nothing stated by us in this connection 
may be understood to convey that the 
State Government is not bound to follow 
its own rules and is at liberty not to 
consult the Commission if it so chooses, 
even in a case where mere consultation 
is required by the relevant rules. 
aspect of the mater was also emphasised 
by their Lordships of the Supreme Court 
in AIR 1957 SC 912. In this view of the 
matter it is unnecessary to decide whe- 
tker the appointment of Sharma in a 
temporary capacity subject to the ap- 
proval of the Public Service Commission 
was an order passed in conformity with 
Rule 7 or not. 


I may, however, observe that we are 
inclined to agree that wherever the ad- 










appointment, or an order of promotion, 
it must always be obtained before select- 
ere for appointment or 


case is sent up to the Commission for 
its approval, though ad hoc appointments 
for less than six. months to meet an 
emergency are usually permitted to be 
made (as in the present case) without 


with the Commission before making tem- 
porary appointment to the Class II Ser- 
vice on March 20, 1969. 


10. This takes us to the second 
point around which the major part of 
the controversy has been raked. In 
order to appreciate the rival contentions 
o£ the parties on this point, it appears 
to be necessary to notice the provisions 
of Rules 2.9, 2.35, 2.59, 3.11 3.12, 3.13, 
3.14, 3.15 and 3.15 of the Punjab Civil 
Services Rules, Vol. I, Part 1, These 
rules read as follows:— 


*2.9. Cadre means the strength of 
a service or a part of a service sanction- 
ed as a separate unit. 


2.35. Lien means the title of a 
Government servant to hold substanti- 
vely, either immeciately or on the ter- 
mination of a period or periods of 
absence, a permanent post, including a 
fenure post, to wkich he has been ap- 
pointed substantively, 


A. L E. 


Note.— In the case of a Government 
servant who holds no lien on any ap- 
pointment except that which it is pro- 
posed to abolish, the correct practice in 
deciding the exact date from which the 
appointment is to be abolished, would 
be to defer the date of abolition up to 
the termination of such leave as may be 
granted. 

2.59. Tenure post means a perman- 
ent post which an individual Govern- 
ment servant may not hold for more 

a limited period. 

3.11. (a) Two or more Government 
servants cannot be appointed substan- 
tively to the same permanent post at the 
same time. 

(b) A Government servant cannot be 
appointed substantively except as a tem- 
porary measure, to two or more per- 
manent posts at the same time. 

(c) A Government servant cannot be 
appointed substantively to a post on 
ee another Government servant holds 
a uen. 


3.12. Unless in any case it be other- 
wise provided in those rules, a Govern- 
ment servant on substantive appointment . 
to any permanent post acquires a lien on 
that post and ceases to hold any lien 
previously acquired on any other post. 

. Unless his lien is suspended 
under “Rule 3.14 or transferred under 
Rules 3.16. a Government servant hold- 
ing substantively a permanent post re- 
tains a lien on that post— 

(a) while performing the duties of 
fhat post. 

(b) while on foreign service, of 
holding a temporary post, or officiating 
in another post; 


(c) during joining time on transfer 
to another post; unless he is transferred 
substantively to a post on lower pay; in 
which case his lien is transferred to the 
new post from the date on which he is 
relieved of his duties in the old post; 

(d) except as provided in Note below 
while on leave other than refused leave 
granted after the date of compulsory 
retirement under Rule 8.21; and 

(e) while under suspension. 


Note.—- When a Government ser- 
vant, holding substantively the post of a 
Chief Engineer of the Public Works 
Department, takes leave immediately on 
vacating his post he shall during the 
leave be left without a lien on any per- 
manent post. 


The word ‘vacate’ as used in this 
note refers only to vacation as a result 
of completion of tenure on attainment of 
superannuation. 

3.14. fa) A competent authority shalf 
suspend the lien of a Government ser- 
vant on a permanent post which he holds 
substantively if he is appointed in a sub- 


. stantive capacity— 
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(1) to a tenure post, or l 

(2) to a permanent post outside the 
cadre on which he is borne, or 

(3) provisionally, to a post on which 
another Government servant would hold 
a lien, had his lien not been suspended 
under this rule. 

(b) A competent authority may. at 
its option, suspend the lien of a Govern- 
ment servant on a permanent post which 
he holds substantively if he is deputed 
out of India or transferred to foreign 
service, or in circumstances not covered 
by Cl. (a) of this rule, is transferred, 
whether in a substantive or officiating 
capacity, to a post in another cadre, and 
if in any of these cases there is reason 
to believe that he will remain absent 
from the post on which he holds a lien, 
for a period of not less than three 


years. 

(ec) Notwithstanding anything con- 
tained in CL (a) or (b) of this rule, a 
Government servant’s lien on a tenure 
post may, in no circumstances. be sus- 
pended. If he is appointed substantively 
to another permanent post, his lien on 
the tenure post must be terminated. 

(d) If a Government servant’s lien 
on a post is suspended under clause (a) 
or (b) of this rule, the post may be fill- 
ed substantively, and the Government 
servant appointed to hold it substan- 
tively shall acquire a lien on it: Provid- 
ed that the arrangements shall be re- 
versed as soon as the suspended lien 
revives. 

This 


Note i— clause shall also 
apply to a post in a selection grade of a 
cadre. 


Note 2— When a post is filled 
substantively under this clause, the ap- 
pointment will be termed ‘a provisional 
appointment’ the Government servant 
appointed will hold a provisional lien 
on the post; and that lien will be liable 
to suspension under clause (a) but not 
under clause (b) of this rule. 


(e) A Government servants lien 
which has been suspended under clause 
(a) of this rule shall revive as scon as 
he ceases to hold a lien on a post of the 
nature specified in sub-cause (1), (2) 
or (3) of that clause. `’ 

(f) A Government servant’s lien 
which has been suspended under elause 
(b) of tbis rule shall revive as soon as 
he ceases to be on deputation out of 
India or on foreign service or to hold 
a post in another cadre; 


Provided thag a suspended lien shall 
not revive because the Government ser- 
vant takes leave if there is reason to 
believe that he will, on return from leave 
continue to be on deputation out of India 
or on foreign service or to hold a post 
in another cadre and the total period of 
absence on duty wiil not fall short of 
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three years or that he will hold sub-« 
stantively a post of the nature specified 
in sub-clause (1), (2) or (3) of .Cl. (a). 
Note-— When it is known that a 
Government servant on transfer to a post 
outside his cadre is due to retire on 
Superannuation pension within three 
years of his transfer his lien on the 
permanent post cannot be suspended. 
3.15 (a) Except as provided in CL (cj 
of this rule and in note under Rule 3.13, 
a Government servant’s lien on a post 
may, in no circumstances, be terminated, 
even with his consent, if the result will] 
be to leave him without a lien or a 
suspended lien upon a permanent post, 


(b) In a case covered by sub-clause 
(2) of Cl. (a) of Rule 3.14 the suspended 
lien may not, except on the written re- 
quest of the Government servant con- 
cerned, be terminated while the Gov- 
ernment servant remains in Government 
service. 

(c) Notwithstanding the provisions o? 
Rule 3.14 (a), the lien of a Government 
servant holding substantively a per- 
manent post shall be terminated while 
on refused leave granted after the date 
of compulsory retirement under R. 8.21, 
or on his appointment substantively. to 
the post of Chief Engineer of the Public 


‘Works Department. 


Note.— In a case covered by R. 3.14 
(a) (2) where a Government servant is 


- appointed in a substantive capacity to a 


permanent post outside the cadre on 
which he is borne. Rule 3.15 (b) precludes 
permanently the termination of his sus« 
pended lien unless and until a written 
request to this effect is received from 
him. The result is that it is possible for 
such a Government servant to stop 
suspended lien being removed from the 
parent cadre indefinitely and, thus cause 
inconvenience to the parent office. Such 
a situation may be met by appropriate 
executive action being taken by the con- 
trolling officer who may refuse his con 
sent to such a Government servant being 
confirmed or retained in a permanent 
post outside his cadre unless he agrees 
to his lien on a permanent post in his 
parent office being terminated. 


3.16. Subject to the provisions of 
Rule 3.17 a competent authority may 
transfer to another permanent post in 
the same cadre the lien of a Government 
servant who is not performing the duties 
of a post to which the lien relates even 
if that lien has been suspended.” 


Though no formal orders confirming 
Labhu Ram and others in the S. V./J. T. 
cadre (the superior cadre) had been pas~ 
sed, it was claimed on behalf of the 
State that having served for more than 
three years in the superior cadre Labhu 
Ram and others had by operation of the 
specifie rule of probation relevant to 
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that service become automatically con- 
firmed and this had resulted in their 
acquiring lien cn their respective posts 
in the S. V. Cadre, On that basis it was 
claimed thet by operation of Rule 3.12 
of the Punjab Civil Services Rules Labhu 
Ram and others had, on their becoming 
permanent in the S. V. Cadre posts, 
ceased to hold the lien previously ag- 
quired by them on their respective posts 
in the J. V. Cadre, The Division Bench 
which decided tne case of Labhu Ram, 
- 1968 Ser LR 319 (Punj) gave effect to 
that plea. It was not claimed by any 
of the parties in that case that the lien 
of the writ petitioners had either been 
suspended ky ary order passed under 
Rule 3.14, or should be deemed to have 
automatically been suspended. 


Learned counsel for both sides ap- 
pearing before us in the present case 
conceded that no fault can be found in 
the judgmert of the Division Bench in 
the case of Labhu Ram, 1968 Ser LR 319 
(Punj) to the extent to which it goes, 
and there is no dispute about the manner 
in which Rule 3.12 operates, unless any 
particular case is sought to be brought 
within any of the exceptions to that rule 
contained in the other Punjab Civil Ser- 
vices Rules. It is, therefore, unnecessary 
to refer any 
Bench judgment of this Court (S. B. 
Capoor, A. C. J. and myself) in the case 
of Labhu Ram, 1968 Ser LR 319 (Punj) 
(supra). 


11. Anothe> ground may be clear- 
ed at this stage before proceeding to the 
question of interpretation of the relevant 
rules. ‘This relates to the effect of the 
order of de-confirmation passed by the 
Governor at the request of Sharma, The 
argument advanced on behalf of the ap- 
pellants is that Sharma continued to be 
a member of the Agricultural Service be- 
cause he did not cease to hold lien on 
the post of Agricultural Inspector which 
lien had been previously acquired by 
him on that post because Rule 3.15 (b) 
absolutely barred the Government from 
terminating his lien on the said. earlier 
post so long as Sharma remained in 
Government service as his case was 
covered by sub-cl, (2) of Cl. (a) of R. 3.14 
inasmuch as he had been appointed 
in a substantive capacity fo the per- 
manent post of Block Development and 
Panchayat Officer outside Agricultural 
Service. On the cther hand it was con- 
tended on benalf of the writ petitioner- 
respondents that Eule 3.12 had operated 


in this case on the confirmation of 
Sharma as Block Development and 
Panchayat Officer in the Development 


Department on Oztober 28, 1966, with 
effect from April 1, 1964, and having 
ceased to be an Agricultural Inspector 
after April 1, 1964, Sharma could not 


further to the Division’ 


A.I. R. 


possibly have been considered for pro- 
motion from that post to the post of Dis- 
trict Agricultural Officer, 


Whichever of the contentions may 


‘be accepted, the order of the Governor 


de-confirming Sharma with effect from 
February 26, 1969, has no effect on the 
legal aspect of the matter. If R. 3.12 
operated in this case at all, it did the 
mischief either in 1964, or in any case 
on October 28, 1966, when the order of 
Sharma’s confirmation in the Develop- 
ment Department was passed. If he 
ceased to hold lien on the post of Agri- 
cultural Inspector either in 1964, or on 
October 28, 1966, there is no provision 
in any law or rule resuscitating a lien 
which had once ceased to exist. I am 
unable to agree with the contention of 
Mr. Sibal that the effect of the order of 
de-confirmation with effect from Febru- 
ary 26, 1969, was that Sharma should be 
deemed never to have been confirmed in 
the Development Departmenf, and never 
to have been appointed in a substantive 
capacity to the permanent post of Block 
Development and Panchayat Officer. 
Nothing done on February 26, 1969, can, 
therefore, have any effect on the ques- 
tion which faces us, 


12. Coming back fo the main 
question there is no doubt that Cl. (b) 
of Rule 3.15 prohibits the termination of 
a lien acquired by a Government ser- 
vant on any permanent post except on 
the written request of the Government 
servant concerned in a case covered by 
sub-clause (2) of Cl. (a) of R. 3.14. It 
Is equally clear that Rule 3.12 is not 
absolute in the sense that there are no 
exceptions to if, The opening words of 
that rule clearly show that despite what 
is stated therein, a Government servant 
on substantive appointment to any per- 
manent post may not acquire a lien on 
that post resulting in his ceasing to hold 
any lien previously acquired by him on 
any other post if his is a case otherwise 
provided for in the Punjab Civil Services 
Rules. The only  categcry in which 
counsel for the appellants want Sharma 
to be placed in order to make an excep- 
tion to the purview of Rule 3.12 is the 
one contained in Rule 3.14 (a) (2). 


_ If is not the case of the appellants 
that on appointment to the permanent 
post of Block Development and Pan- 
chayat Officer in substantive capacity by 
order, dated October 28, 1966, Sharma 
did not acquire a lien on that post. AN 
that is contended on behalf of the’ ap- 
pellants is that despite his having aca 
quired lien on the post of Block Develop- 
ment and Panchayat Officer, he did nof 
cease to hold lien on the post of Agri- 
cultural Inspector as his earlier lien musf 
be deemed to have been suspended under 
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Rule 3.14 (a) (2) which does not leave 
any option with the Government in that 
matter. It may be noticed at this stage 
that it is the common case of both sides 
that in fact no order suspending Sharma’s 
lien on the post of Agricultural Inspec- 
tor was ever passed by any authority. 
t was also conceded by counsel on both 
sides that there was no rule which pro- 
vided for automatic suspension of lien 
of a Government servant on any per- 
manent post and that such lien could 
only be suspended by a specific order 
of the competent authority in the cir- 
cumstances enumerated in . Cl. (a) or 
Cl. (b) of Rule 3.14. 

Great emphasis was laid by the ap- 
pellants on the note given under R. 3.15 
of the Punjab Civil Services Rules, 
Vol. I, Part I. I am unable to find any 
extra support to the case of the appel- 
lants on the basis of that note. The 
note presupposes a suspended lien. Once 
the lien of a Government servant on a 
permanent post has been suspended in 
the circumstances given in Rule 3.14 (a) 
(2), it cannot be terminated without his 
written consent. But in this case it is 
admitted that Sharma’s lien was never 
suspended either by operation of any 
rule or by any order of competent 
authority at any time. The question of 
terminating a suspended lien never, 
therefore, arose in this case. For the 
same reason the question of asking 
Sharma to give his written request for 
terminating any suspended lien did not 
arise. 

13. Various factors clearly indi- 
cate that the learned Single Judge was 
correct in holding that Sharma’s lien on 
the post of Agricultural Inspector had 
come to an end by operation of R. 3.12. 
Rule 3.11 (b) prohibits the appointment 
of a Government servant substantively 
to two or more permanent posts at the 
same time except as a temporary mea- 
sure. It is nobody’s case that Sharma 
had been appointed either as Agricultu- 
ral Inspector as a temporary measure 
or had been confirmed as Block Develop- 
ment and Panchayat Officer as a tem- 
porary measure. The case did not, there- 
fore, fall within the exception to the 


mandatory provision of R. 3.11 (b). It 


is only a projection of the same princi- 
ple that is contained in Rule 3.12. The 
moment a Government servant is ap- 
pointed to a permanent post in a sub- 
stantive capacity otherwise than by way 
of a temporary measure, his lien acquir- 
ed on some earlier permanent post must 
automatically cease. 

Any other interprefation of R. 3.12 
would completely nullify the bar creat- 
ed by Rule 3.11 (b). Secondly, it is clear 
from Rule 3.13 that a Government ser- 
vant holding substantively a permanent 
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post retains a lien on that post only in 
the circumstances enumerated in Cls. (a) 
to (e) of that rule unless his lien has 
been suspended under Rule 3.14 or 
transferred under Rule 3.16. Sharma's 
lien was admittedly never suspended by 
any order of a competent authority (or 
in the matter of that by the order of 
any authority at all) under Rule 3.14 
Nor was his lien on the post of Agri- 
cultural Inspector at any time transfer- 
red under Rule 3.16. His case, there- 
fore, did not fall within any of the two 
exceptions enumerated in the opening 
sentence of Rule 3.13. 


Inasmuch as it is admitted that in- 
sofar -as the post of Agricultural Inspec- 
tor was concerned, Sharma’s case did not 
fall within any of the Cls. (a) to (e) of 
Rule 3.13, it cannot possibly be argued 
that despite these facts he continued to 
retain his lien on that post. The deli- 
berate use of the word “unless” in the 
beginning of Rule 3.13 relating to the 
suspension of lien under Rule 3.14 shows 
that the competent authority may or 
may not actually suspend the lien of a 
Government servant even in a case 
which squarely falls under Rule 3.14. 
Rule 3.13 seems to enumerate the cir-’ 
cumstances excepted from the operation 
of Rule 3.12 by the opening words of 
the latter rule. What it seems to mean 
is that though the previous lien would 
cease in normal cases by operation of 
Rule 3.12 it would still not cease in 
cases enumerated in Cls. (a) to (e) of 
Rule 3:13. 


14. Thirdly, it is obvious that the 
permanent post outside the original 
cadre of a Government servant to which 
reference is made in sub-clause (2) of 
Cl. (a) of Rule 3.14 must be either in 
the same service, if there are more than 
one cadres in the service, or in a dif- 
ferent service, but must in either event 
be a substantive appointment as a tem- 
porary measure. Reference to such an 
appointment has been made in Parsho- 
tam Lal Dhingra v. Union of India, AIR 
1958 SC 36 at p. 42. This interpretation 
is irresistible as Rules 3.11 (b) and 3.14 
(a) (2) must be reconciled by being read 
in a harmonious manner. This is also 
apparent from a reading of sub-cls. (1) 
and (3) of Cl. (a) of Rule 3.14 ~— the 
other members of the family with which 
sub-clause (2) resides. A duty is en- 
joined on the competent authority to sus- 
pend the lien of a Government servant 
on the permanent post held by him sub-. 
stantively only if he is appointed in a 
substantive capacity to a post of a tran- 
sitory nature or to a permanent post for 
a transitory period, 


Tf this were nof so, no appointment 
would remain outside the scope of 
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Rule 3.14 (a). This view is further 
strengthened by reference to R. 3.14 (d). 
No distinction is made in CL (d) be- 
tween the suspersion of a Government 
servant’s lien under Cl. (a) or Cl. (b) of 
that rule. Cases enumerated in Cl. (b) 
are of a still more transitory nature than 
those mentioned in Cl. (a) of Rule 3.14. 
Clause (d) of Rule 3.14 leaves no doubt 
in my mind that the appointment in a 
substantive capacicy to a permanent post 
referred to in Cl. (a) (2) of that rule 
must be such an appointment as may 
come to an end otherwise than in the 
normal course so as to compel the Gov- 
ernment servant concerned to revert to 
the post on whicn his lien might have 
been suspended and to compel reversal 
of all arrangements made in connection 
with his earlier p2rmanent post. A lien 
suspended under Rule 3.14 (a) (2) can 
revive only if a Government servant 
loses his substantive appointment to the 
subsequent permanent post. 

15. Fourthly a reference to Cl. (e) 
of Rule 3.14 shows that a suspended lien 
ean be revived only on the newly ac- 
quired lien on the post referred to under 
Rule 3.14 (a) (2: coming to an end. 
That also lends support to the argument 
of Mr. Doabia who appeared for the 
writ petitioner-respondents that the lien 
in the new post referred‘to in R. 3.14 
(a) (2) must only de of such a character 
which is capable of ceasing otherwise 
than by superannuation etc. 

16. Lastly it is admitted on be- 
half of Sharma that he did acquire a 
lien on the post of Block Development 
and Panchayat Officer on his confirma- 
tion in that permanent post, by order 
of the Governor, dated October 28, 1966. 
This, in my opinion, resulted in auto- 
matic termination of Sharma’s lien on 
ithe post of Agricultural Inspector parti- 
cularly when it is admitted that no order 
lof any competent authority had ever 
[been passed suspending his lien on the 
ipost of Agricultural Inspector. The latest 
jdate on which his lien on the post of 
Agricultural Inspector in the Agriculture 
‘Department ceased was October 28, 1966. 
Once that lien had gone, no provision of 
law could revive it as the said lien had 
admittedly never been suspended. That 
being so, Sharma could not possibly have 
been considered for promotion from a 
post which he did not hold at the time 
when the Governor appointed him to 
the higher post in that Department by 
theimpugned order Annexure ‘B’. In 
this view of the matter, no exception 
can be taken to the order of the learned 
Single Judge on the second point. 

It is significan;s that probably In 
order to meet the argument of the type 
advanced by the appellants that funda~ 
mental Rule 14 (a) (2) which correspond~ 
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ed to Rule 3.14 (a) (2), and fundamental 
Rule 14-A (b) which corresponded to 
Rule 3.15 (b) of the Punjab Rules were 
deleted by the Central Government in 
1967, and by the Punjab Government on 
J uly 12, 1967. According to the learned 
Additional Advocate-General for the 
State of Haryana, such an amendment 
has not been made in the State of Har- 
yana. If a corresponding amendment 
had been made in Haryana also, the very 
foundation of the present argument of 
the appellants would have vanished. 
Since we were given to understand that 
the original rule has continued in Har- 
yana at all material times, I have dealt 
with the arguments addressed on this 
part of the case. In the view I have 
taken of the interpretation of the rele- 
vant rules and the scope of their ap- 
plication, it is unnecessary to deal with 
the lengthy arguments addressed by Mr, 
Harbans Singh Doabia to canvass that the 
word “shall” in the opening part of 
Rule 3.14 should be read in the same 
sense as the word “may” in accordance 
with certain well established principles 
of interpretation of statutes, 


17. Despite the success of the ap- 
pellants on the first point relating to the 
effect of non-consultation with the Har- 
yana Public Service Commission, these 
appeals must fail as the decision of the 
learned Single Judge on the other point 
has been affirmed. All these four ap-« 
peals are, therefore, dismissed, but in the 
peculiar circumstances of the case, it does 
not appear to be necessary to burden 


any of the parties with costs of the 
other. 

H. R. SODHI, J.: 18. I am in 
entire agreement with my brother 


Narula, J. and cannot usefully add any~ 
thing. 

C. G. SURI, J.: 19. I regre 
that my lot is to voice a view which, by 
the rule of numbers, may lose much of 
its meaning in this Court. 


20. The facts of the case ive 
been given by my learned brother, 
Narula, J. and I agree with every word 
and mark of punctuation in the earlier 
part of My Lord’s judgment in so far as 


it deals with the question of the neces- 


sity of prior approval or consultation 
with the Haryana Public Service Comm 
mission and the effect of the competent 
authority’s failure to seek this approv. 
in time. I could not, however, bring my- 
self round to agreeing with my learned 
brother on the second point. 


21. The set of rules placed þega 
fore us must receive a harmonious con« 
struction as if no rule was inconsistenf 
with another and every rule had a place 
assigned to it in a unified or integrated 
scheme of things. The Hon’ble Judges 
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Arjan Singh v. The State of Punjab, 
1969 Cur LJ 1 = (AIR 1969 SC 703) that 
every statute has to be construed as a 
whole and the construction given should 
be a harmonious one. No rule can be 
discarded as unnecessary and no rule 
may be treated as more important than 
the other. It can be that the framers 
of the rules have, to begin with, placed 
an ideal before us but they have made 
it. clear at the same time that for so 
many practical considerations like afford- 
ing security of tenure to Government 
employees or to meet as far as possible 
their healthy aspirations at improving 
their future prospects, it may not al- 
ways be possible to attain the ideal in 
its purely utopian form and that the 
pet conception of the ideal may have to 
be hedged in with practical considera- 
tions to give that abstract ideal a proper 
shape. 

22. The pertinent rules and defi- 
nitions have been reproduced in the 
judgment recorded by my learned 
brother. Though the expressions ‘sub- 
stantive appointment’ or ‘the holding of 
a post substantively’ have been frequent- 
ly used, these expressions have not been 
defined and one has to be clear in one’s 
mind about the exact meaning of these 
expressions before one can praceed to 
interpret the rules. Luckily for us their 
Lordships of the Supreme Court have 
explained the meanings of such expres- 
sions in AIR 1958 SC 36. According to 
this ruling the appointment of a Gov- 
ernment servant to a permanent post 
may be substantive or on probation or 
on an Officiating basis. A substantive ap- 
pointment to a permanent post confers 
normally on the servant so appointed a 
substantive right to the post and he be- 
comes entitled to hold a lien on thai 
post. 

The Government cannot terminate 
his services except on the happening ož 
certain contingencies which are men- 
tioned in the ruling. A substantive ap- 
pointment against a permanent post may 
seem to confer a permanent tenure 
which could be distinguished from the 
temporary tenure on appointments on 
probation or on officiating basis. Accord- 
ing to this ruling we cannot visualize a 
substantive appointment against a per- 
manent post on a temporary basis. The 
position was summed up by the Hon’ble 
Judges of the Supreme Court in Parsho- 
tam Lal Dhingra’s case, AIR 1958 SC 36 
(supra) in the following words: 


tin the absence of any special con- 
fract the substantive appointment to a 
permanent post gives the servant so ap- 
_ pointed a right to hold the post until. 
under the rules, he attains the age of 
superannuation or is compulsorily retir- 
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put in the prescribed 
number of years’ service or the post is 
abolished and his service cannot be ter- 
minated except by way of punishment 
for misconduct, negligence, inefficiency 
or any other disqualification found 
against him or proper enquiry after due 
notice to hi An appointment to a 
temporary post for a certain specified 
period also gives the servant so ap- 
pointed a right to hold the post for the 
entire period of his tenure and his 
tenure cannot be put an end to during 
that period unless he is, by way of 
punishment, dismissed or removed from 
the service. Except in these two cases 
the appointment to a post, permanent 
or temporary, on probation or on an 
officiating basis or a substantive appoint- 
ment to a temporary post gives to the 
servant so appointed no right to the post 
and his service may be terminated un- 
less his service had ripened into what 
is, in the service rules, called a quasi- 
permanent service.” 


23. The heading of the chapter 
containing the rules can then give us 
an indication about the main theme and 
it can guide us in the interpretation of 
the rules. The heading in the beginning 
of the set of rules that we are called 
upon to interpret indicates that these 
rules deal with ‘substantive appointments 
and liens’. Wherever the rules contem- 
plate a time-lag between a substantive 
appointment to a second post and the 
termination of a lien on the first post, 
the case visualized is obviously of an 
appointment on substantive basis con- 
ferring a permanent lien on the second 
post. It may appear highly unjust that 
a permanent lien on the first post could 
be taken away when the appointment to 
the second post is only on a temporary 
basis which cannot possibly confer a 
permanent lien. A Government servant 
so to say would lose the permanent lien 
on the first post in the hope of gaining 
a temporary lien on the second post and 
the rules could not possibly have con- 
templated such an unjust state of things. 


The obvious meaning of Cl. (b) of 
Rule 3.11 is that a Government servant 
ean be appointed substantively at the 
same time to two or more permanent 
posts; but only as a temporary measure. 
There is nothing to suggest anywhere 
in these rules that this clause would 
apply only in cases where a Government 
servant is appointed substantively against 
a permanent: post on a temporary basis 


only. Parshotam Lal Dhingra’s case, AIR 


1958 SC 36 may appear to be an autho- 
rity in support of my view that there 
cannot be any temporary’ appointment 
on a substantive basis against a perman- 
ent post and least of all could such an 
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appointment, if it was at all possible, 
have the effect of terminating a perman- 
ent lien when all that the Government 
servant gains as a substitute is a tem- 
porary lien. 

The time-lag provided in the rules 
is only to enable the machinery for the 
final termination of the lien on the first 
post to come into motion and to have 
its full course and the time-lag has ob- 


viously been provid2d to make arrange-- 


ments for the transitional period while 
the machinery is in motion. The duty 
cast on the compet=nt authority in the 
beginning of Rule 3.14 (a) may be direc- 
tory or mandatory but in either case 
the suspension of tne lien of the Gov- 
ernment servant cn a permanent post 
which he holds substantively does not 
take place automatically and has to wait 
for the machinery to set into motion. 
The Government servant is not to suffer 
if the competent euthority, by inertia 
or oversight, fails to pass orders within 
a reasonable time with regard to the 
suspension of the lien of the Government 
servant. Safeguards may appear to have 
been provided for the benefit of the 
permanent Government servant at dif- 
ferent stages of the process and if the 
competent authority has failed to give 
the Government servant ‘the benefit of a 
safeguard at an early stage of the pro- 
ceedings, that would not mean that the 
benefit of the safeguards provided to the 


Government servant at later stages of 
the proceedings have also been taken 
away. 


An analogous provision that comes 
to mind is Art. 311 (2) of the Constitu- 
tion of India which lays down the pro- 
cedure for departmental enquiries lead- 
ing to the dismissal, removal or reduc- 
tion in rank of a Government servant. 
Show cause notices are required to be 
given at two different stages of the 
departmental inquiry. The statutory 
rules also provide for the suspension of 
the Government servant at an initial 
stage of the departmental inquiry. If 
the controlling authority fails to pass an 
order of suspension or omits to give a 
show cause notice at the first stage of 
the inquiry can it be said that the Gov- 
ernment servant has, for that omission 
of the controlling authority, been depriv- 
ed of the later safeguard with regard to 
the service on him of a show cause notice 
and reasonable opportunity of making a 
representation about the penalty propos- 
ed to be awarded azainst him. The con- 
trolling authority’s failure to observe the 
proper procedure in the initial stages of 
the proceedings cannot operate to the 
prejudice of the Government servant 
though in the present case the fact that 
the State Government has also taken up 
the employees’ cause seems to have 
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created the wrong impression that the 
master and servant could be equated as 
one party. 


24. Suspension of a lien is only 
an initial step in the proceedings which 
can ultimately lead to the termination of 
the lien on the first post of a Govern- 
ment servant who has been appointed 
substantively to another post. Rule 3.15 
(b) and the note under the rule then 
make the position further clear. The 
ultimate termination of the lien can take 
place only after certain formalities have 
been gone into. The taking of these 
steps would naturally consume some time 
and Cls. (d) and (e) and the notes to 
Rule 3.14 provide that during the period 
of transition the Government servant has 
the option to get his lien revived and to 
have the arrangements made for the 
transitional period reversed. Clause (d) 
provides that where a Government ser- 
vant’s lien on a post is suspended under 
Cl. (a) or (b) of Rule 3.14 the post may 
be filled substantively and the Gov- 
ernment servant so appointed to hold it 
shall acquire a lien but that the arrange- 
ment can be reversed as soon as the 
suspended lien of the first incumbent 
revives. j 


‘Revive’ and ‘resuscitate’ are syno« 
nymous terms and one cannot escape the 
application of a particular rule by the 
use of one synonym rather than the 
other. Note 2 under Cl. (d) shows that 
when a post is filled substantively under 
that clause the appointment made is only 
termed ‘a provisional appointment’ and 
the Government servant appointed to 
that post holds only a ‘provisional lien’ 
on the post. Clause (e) then makes if 
further clear that the Government ser= 
vant’s lien which has been or could be 
suspended under Cl. (a) revives or is 
resuscitated as soon as he ceases to hold 
a lien on a post of the nature specified 
in sub-clauses (1), (2) and (3) of Cl. (a) 
of Rule 3.14. The competent authority 
is supposed to pass orders for the sus- 
pension of the lien of the Government 
servant on his old permanent post which 
he held substantively if he is appointed 
in a substantive capacity to another per= 
manent post outside the cadre on which 
he is borne but this suspension does nof 
take effect automatically and can follow 
within a reasonable time. 


What would be a reasonable time 
would depend on the circumstances of 
each case and even if we are inclined 
to be of the view that the competent 
authority has not taken the necessary 
step indicated in the beginning of R. 3.14 
(a) within a reasonable time, the Gov- 
ernment servant is not to be penalized . 
and cannot be deprived of the safe- 
guards provided by the rules as a condi- 
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tion precedent to the termination of his 
permanent lien on the first post. The 
learned Single Judge was inclined to 
give Sharma the benefit of Rule 3.15 
and the note thereunder and if he felt 
helpless to do so, it was only because 
he thought that the Division Bench 
ruling in Labhu Ram’s case, 1968 Ser 
LR 319 (Punj) was binding on him and 
prevented him from giving Sharma that 
benefit. I agree with my learned 
brothers, however, that Labhu Ram’s 
ease has no bearing on the case now 
before us. 

25. In view of the provisions of 
Cls. (d) and (e) of Rule 3.14 the order 
of de-confirmation (Annexure ‘F1’) passed 
by the Governor at the request of 
Sharma is not devoid of all meaning. 
My learned brothers were inclined to 
ignore this order as altogether imeffec- 
tive even before they had proceeded to 
the question of the interpretation of the 
relevant rules. Sharma was given cer- 
tain options under Cls. (d) and (e) and 
the fact that the order of de-confirmation 
was passed on his request is also signi- 
ficant. So far as I can see there is noth- 
ing in the rules which may seem to pre- 
vent the competent authority even at 
this late stage to pass a formal order of 
suspension of Sharma’s lien on his old 
post and thereby to set in motion the 
machinery for operation of Cls. (d), (e) 
and (f) of Rule 3.14. Sharma has not 
been guilty of any acts of omission or 
delay and cannot be made to suffer for 
some one else’s defaults. 


Before the question of the termina- 
tion of his lien to the old post is taken 
up by the competent authority, Sharma 
has to be given a chance to exercise his 
rights and options under Rules 3.14 and 
3.15 and be made to agree in writing to 
the termination of his lien against the 
old post whether by persuasion or by 
executive action indicated in the note 
under Rule 3.15. If the machinery has 
been slow in moving, Sharma being not 
the man at the helm of affairs has to 
get the benefit of the extra time gained 
in this manner to decide about his rights 
and options. Rules 3.14 and 3.15 provide 
certain safeguards which have to be se- 
cured to Sharma, come what may, and 
even if the competent authority has to 
put the machinery in proper gear and 
go in reverse over a part of the dis- 
tance. The order of de-confirmation pas- 
sed by the Governor during the pend- 
ency of this writ petition was an attempt 
in the direction indicated and even if 
it does not conform strictly with the 
letter of the statute, it is not lacking in 
true spirit. If the delay in passing an 
order of suspension of Sharma’s lien has 
‘not precluded the competent authority 
from terminating the lien, then in order 
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to enforce the termination of the lien, 
the preliminary step of suspension of the 
lien has to be taken. Rule 3.11 (b) says 
that Sharma could have been appointed 
substantively to two or more posts at 
the same time but in this case the period 
which should have remained short, has 
been allowed to grow long for no fault 
of Sharma. 


26. As I have already said ear- 
lier, the benefit of these Clauses of 
Rule 3.14 cannot be denied to Sharma 
because the blame for the omission to 
take a formal step can be laid at the 
door of the competent authority. The 
omission of the competent authority can- 
not have the effect of depriving Sharma 
of the safeguards provided by the rules. 
The non-compliance of a procedural 
formality by the competent authority at 
the initial stage of the process cannot 
make Sharma’s position worse off than 
it would have been if the competent 
authority had observed all the formali- 
ties. If Sharma was to adopt a dog in 
the manger mentality against the spirit 
of Rule 3.12, the note under Rule 3.15 
suggested the way out of the stalemate 
by appropriate executive action being 
taken by the controlling Officer. Sharma 
cannot be worse off in the present 
state of affairs when no formal order 
of suspension of his lien has been 
passed by the competent authority than 
he would have been if orders for the 
suspension of his lien on the first post 
had been passed within a reasonable 
time as required by the opening sentence 
of Rule 3.14 (a). 


27. We are not to be guided by 
the amendments made in their rules by 
the Governments. at the Centre or in 
Punjab. We cannot force on the Har- 
yana State Government any amendments 
which they have not decided to make in 
their rules so far. Any other view 
would amount to our trying to usurp 
the powers of delegated legislation of 
the State Government. The majority 
view, however, is that amendments or 
no amendments, the decision must re- 
main unaffected. 


28. In my opinion these four ap- 
peals filed under Cl. X of the Letters 
Patent should be accepted and’ C. W. 
Nos. 831 and 967 of 1969 should be dis- 
missed with costs throughout. 


ORDER OF THE COURT 


29. In view of the judgment of 
the majority all these four Letters 
Patent Appeals are dismissed though 
without any order as to costs. 


Appeals dismissed, 
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FULL BENCH 


HARBANS SINGH, C. J., D. K. 
MAHAJAN AND P. C. JAIN, JJ. 


Chint Ram anid another, Petitioners 
vV. State of Punjak, Respondents. 


Criminal Revn. No. 93-M of 1969, 
D/~ 10-12-1970, referred. by Jindralal, J. 
on 29-4-1970. 

Prevention of Food Adulteration Act 
(1954), S. 16 (1) (a) (G) — Provisions of 
Fruit Products Order (1955) has overrid- 
ing effect on provisions of S. 16 (1) (a) 
(i) — (X-Ref:— Fruit Products Order 
(1955), Second Schedule) — (X-Ref:— 
Essential Commodities Act (1955), Sec- 
tion 6), Criminal App. No. 996 of 1961, 
D/- 29-10-1962 (Puni), Approved. 

(Paras 3, 8, 11) 

Where the licensee under Fruit Pro- 
ducts Order manufactured products in 
conformity with colour specifications as 
laid down in Second Schedule of that 
Order he could not be prosecuted under 
Section 16 (1) (a) @. (Paras 3, 8, 11) 
Cases Referred: Chronological Paras 
(1962) Criminal Appeal No. 996 of 

1961, D/- 29-10-1962 (Puni), State 
v. Rajkumar. 1, 2, 4, 10 

Balbir Singh Bindra with Mrs. Surjit 
Bindra, for Petitioners; S. S. Kang, Dy. 
Advocate-General, Punjab, for Respond- 
ent. 

D. K.. MAHAFAN, J.: The present 
petition is under Section 561-A of the 
Code of Criminal Procedure. The peti- 
tioners pray for quashing of the charge 
framed under Section 16 (1) (a) @ of 
the Prevention of Sood Adulteration Act. 
When this application was placed before 
Jindra Lal, J., the learned Judge, in view 
of his order of reference in Criminal 
Writ No. 6 of 1968, M/s. J. B. Fruit Pro- 
ducts (Registered) v. Municipal Com- 
mittee, Jullundur, ordered that this 
ease be also heard by a Full Bench. By 
order of my Lord the Chief Justice this 
case has now been placed for hearing 
before a Full Bench. The necessity of 
placing this case before a Full Bench 
arose because the correctness of the deci-~ 
sion in Criminal Appeal No. 996 of 1961 
(Puni), State v, Rej Kumar, fell for con~ 
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sideration. 
Zo Petitioner No. 1, Chint Ram, 
is the proprietor of Messrs High Land 
Fyne Fruit and Food Stuffs, Chowk 
Bharat Nagar, Model Town Road, 
Ludhiana. He is carrying on the busi- 
ness of manufacturing fruit products 
under a license obtained from the Gov- 
ernment of India under the Fruit Pro~ 
ducts Order, 1955. This Order was issu- 
ed by the Central Government in ex- 
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ercise of its powers under Section 3 of 
the Essential Commodities Act, 1955 (Act 
No. 10 of 1955). Petitioner No. 2 is an 
employee and agent of petitioner No. 1 
Food Inspector, Jullundur, took samples 
of table sauce manufactured by the peti- 
tioner and called for a report from the 
Public Analyst. The report was that the 
table sauce was found to be coloured 
with coal-tar dye. The Food Inspector 
on that basis filed a complaint against 
the petitioners under Section 16 (1) (a) 
(i) of the Prevention of Food Adultera- 
tion Act in the Court of the Judicial 
Magistrate, Ludhiana. At the hearing 
the petitioners objected that they could 
not be prosecuted under the said provi- 
sion in view of the Division Bench deci- 
sion of this Court in Criminal Appeal 
No. 996 of 1961, D/-29-10-62 (Punj). They 
prayed that they be discharged. The 
learned Magistrate, by his order dated 
16th of October, 1969, held that “there 
was not enough ground to discharge 
the accused altogether’, and there- 
after proceeded to frame the charge. 
With regard to the decision. of this Court 
in Raj Kumar’s case, Criminal Appeal 
No. 996 of 1961, D/- 29-10-1962 (Puni) 
the learned Magistrate made the follow- 
ing observations:— 


“Mr. Sharma, the Food Inspector, has 
contended that the sauce has been spec- 
fically mentioned to be an article of food 
in para A.16.12 of Appendix (B) Defi- 
nitions and Standards of quality, laid 
down under Rule 5 of the Prevention 
of Food Adulteration Rules and amend- 
ment has been made in this behalf by 
notification No. 1533 published on July 
8, 1968, which shows that this fact was 
alive to the mind of the Legislature who 
wanted the vendors to conform to both 
standard laid down in Fruit Products 
Order and these Rules. Moreover, ae- 
cording to Mr. Sharma, the Fruit Pro- 
ducts: Order only bars a prosecution 
under that Act and not under the Pre- 
vention of Food Adulteration Act. The 
point has some substance in Mr. Sharma’s 
contention. The judgment of the High 
Court of course is to the contrary but 
the copy produced before me is only an 
uncertified copy. The matter requires 
more thorough investigation.” 

3. To say the least, the Magis- 
trate was not all justified in ignoring the 
High Court judgment and proceeding to 
frame charge against the accused, when, 
the High Court judgment in unmistak- 
able terms in similar circumstances held 
that no charge can be framed for viola- 
tion of the Prevention of Food Adultera-|' 
tion Act in case the product was in con- 
formity with the specifications laid down 
in the Fruit Products Order. 

4, Before proceeding to deal with 
the various provisions of the Act and 
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the Fruit Products Order, it will be pro- 
per to set down the relevant part of the 
decision of the Division Bench, to which 
my Lord the Chief Justice was a party, 
in Criminal Appeal No. 996 of 1961, D/- 
29-10-1962 (Punj):— 

“The learned Assistant Advocate- 
General who appeared on behalf of the 
State, urged that tomato ketchup was 
covered by the provisions of the Pure 
Food Act and that the schedule laid 
down the standards to which it must 
conform and, therefore, the respondent 
could be proceeded against under the 
Pure Food Act notwithstanding the fact 
that he owas also, as a manufacturer, 
covered by the provisions of the Fruit 
Products Order, 1955, as amended upto 
1958. According to sub-clause (d) (vii) 
of Rule 2 of the Fruit Products Order 
(hereinafter referred to as the Order), 
tomato products, ketchup and sauces are 
included in the definition of ‘fruit pro- 
duct’. For the manufacture of any of 
these fruit products, a manufacturer has 
to obtain a licence from the Central 
Government and the products so manu- 
factured have to conform to the speci- 
fications laid down in Part II of the 
Second Schedule of the Order. It was 
conceded on behalf of the State that 
two of the specifications are similar to 
those given in the Pure Food Act, while 
the third is different. This Order lays 
down a special procedure for controlling 
the manufacture of the fruit products 
and, consequently, these special provi- 
sions would certainly override the gene- 
ral provisions of the Pure Food Act, and 
there is no force in the argument of the 
learned counsel that he would be liable 
to be prosecuted under the Pure Food 
Act. A manufacturer may be supply- 
ing his products to a large number of 
retailers in different parts of this State 
as well as outside it and if he is going 
to be prosecuted at all these places 
where his products are being sold that 
would cause untold harassment. Fur- 
thermore, if he has conformed to the 
specifications laid down in the Schedule, 
he is doing all that is required of him 
under the terms of the licence and it 
would be unfair to hold him liable 
under the general provisions of the Pure 

(Contd. on Col. 2) 
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Food Act. It is apparently for that reas 
son that a manufacturer of fruit pro- 
ducts cannot be proceeded against unless 
and until sanction is given in this res- 
pect by the Licensing Officer.” 


5. The contention of the peti- 
tioners is that no charge can be framed 
against them without the sanction of 
the authority prescribed under the Fruit 
Products Order, and that the said order 
overrides the provisions of the Act. 


6. Clause (2) (d) of the Order 
defines ‘fruit products’ and the product 
of the petitioners falls under Item (vii): 
Clause 4 provides that:— 


“No person shall carry on the busi- 
ness of a manufacturer except under and 
in accordance with the terms of an ef- 
fective licence granted to him under this 
Order in Form ‘B’.” 

Clause 7 provides that:— 

“Every manufacturer shall manufac+ 
ture fruit products in conformity with 
the sanitary requirements and the ap- 
propriate standard of quality and com- 
position specified in the Second Schedule 
to this Order. Every other fruit and 
vegetable product not so specified shall 
be manufactured in accordance with the 
standard of quality and composition laid 
down in this behalf by -the Licensing 
Officer.” 

Clause 10 provides that:— 


“No person shall sell, or expose for 
sale, or despatch or deliver to any agent 
or broker for the purpose of sale, any 
fruit products which do not conform to 
the standards of quality and composition 
specified in the Second Schedule ......s00 


Te In Second Schedule the sanf- 
tary requirements of a factory manufac- 
turing fruit products are specified in 
Part 1 (A). Parts XII and XIII deal with 
tomato puree and paste and tomato 
ketchup and sauces. It is with these 
parts that we are concerned in the pre« 
sent proceedings. In the column of 
‘general characteristics’ of these Parts it 
is provided that permitted colours can 
be added to the manufactured product. 
Clause (2) of Part XXII permits the use 
of the following coal tar dyes or a 
mixture thereof:— 





Colour Common name Colour index Chemical class 

1. Red Ponceau 4 R 185 Azo 
Carmosine 179 Azo 
Red 6 B 57 Azo 
Red FB 225 Azo 
Acid Magenta II 692 Triphenyfmenthans 
Fast Red H 182 Azo 
Amaranth 184 Azo 
Arythrosine 773 Xanthene 

2. Yellow Tartrazine 640 Pyrazolone 
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Sunset Yellow POF 


3. Blue Balue VRS 
Indigo Carmine 
4. Black Brilliant Black 


* E D. & C Index No. 6 


Clause (3) specifies the maximum limit 
of any permitted coal tar colours or 
mixture of permitted coal tar colours 
that can be added to any fruit product. 
Such colours cannot exceed 0.46 grams. 
per kilogram of tke final fruit product 
for consumption. 

8. Now adverting to the Preven- 
tion of Food Adulceration Act, 1954, it 
is interesting to note that the Rules 
framed thereunder permit the use of 
certain coal tar dyes. In this connection, 
reference may be made to rule 28 which 
is exactly the same as clause (2) of part 
XXII of Fruit Products Order. Rule 29 
prohibits the use of coal tar dyes in or 
upon any food other than those 
enumerated thereunder and ‘fruit pro- 
ducts’ is under item (f). Rule 30 pro- 
vides the maximum limit of permitted 
colours. It provides that any permitted 
coal tar colours or mixture of coal tar 
colours which may be added to any food 
shall not exceed 1.£ grains per pound of 
the final food.or beverage for consump- 
tion. The only differance between the pro- 
visions of the Fruit Products Order and 
the Prevention of Food Adulteration Act 
is in the quantum of the coal tar dye 
that can be used in a fruit product and 
that difference too is very nominal. It 
may be mentioned at this stage that in 
the present case it is not contended that 
the coal tar dye in the table sauce is 
more than the quantum permitted either 
by the Fruit Products Order or by the 
Prevention of Food Adulteration Act. 
What is contended is that the use of 
coal tar dyes is totally prohibited, a 
contention which cannot be sustained 
either under the one or the other provi- 
sion and in this situation it is obvious 
that no charge could have been framed 
against the petitioners under Section 16 
(1) (a) (i) of the Prevention of Food 
Adulteration Act. 


9. The position taken by the 
learned Magistrate is rather anomalous 
and the only way to satisfactorily resolveit 
is to hold that the Fruit Products Order 
must displace the provisions of the Pre- 
vention of Food Adulteration Act wher- 
ever they are in conflict. No person can 
manufacture a fruit product unless he 
obtains a licence under the Fruit Prox 
ducts Order and there can be no viola~« 
tion of that order if its provisions are 
fully complied with. It is difficult ta 
see that if a citizen complies with the 
provisions of a law he can be held guilty 
of violating the provisions of another 


A. I. R. 
ji Azo 
672 Triphenylmethane 
1180 Indigoid 
BN Bisazo 
law. Such a situation is unthinkable. 


Moreover, provisions of Section 6 of the 
Essential Commodities Act, 1955, which 
are in the following terms, make it ab- 
undantly clear that any order under 
Section 3 of the said Act shall have 
effect notwithstanding anything incon- 
sistent therewith contained in any enact- 
ment other than this Act:— 

“Any order made under Section 3 
shall have effect notwithstanding any- 
thing inconsistent therewith contained in 
any enactment other than this Act or 
any instrument having effect by virtue 
of any enactment other than this Act.” 
The Fruit Products Order being under 
Section 3, will certainly have an over- 
riding effect so far as the Prevention of 
Food Adulteration Act is concerned. 

10. After giving the matter my 
careful consideration, I have come to the 
conclusion that the decision in Raj 
Kumar’s case, Criminal Appeal No. 996 
of 1961, D/- 29-10-1962 (Puni) is correct 
and is not open to guestion either on 
principle or authority. The learned 
counsel for the State did not urge any 
cogent argument which could in any way 
make me take the view that the provi- 
sions of the Fruit Products Order have 
to yield to those of the Prevention of 
Food Adulteration Act. In fact, there 
is no inconsistency between these two 
provisions so far as the use of coal tar 
dyes is concerned. As already indicated, 
the only difference is in the quantum of 
the coal tar dye and not its use. 

11. For the reasons recorded 
above, the petition is allowed and the 
charge against the petitioners under Sec- 
tion 16 (1) (a) (i) of the Prevention of 
Food Adulteration Act is quashed. 

HARBANS SINGH, C. J.: 12. 


I agree. 
P. C. JAIN, J.: 13. I agree. 
Petition allowed, 
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ty Commissioner, K and others, 
Respondents. 

Civil Writ No. 3437 of 1968, D/- 
22-8-1969. 


(A) Constitution of India, Art. 311 — 
Reversion from officiating higher post to 
substantive post of clerk — Order mak- 
ing no reference to work or conduct of 
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1971 
the 


jeopardising his chances of promotion in 
future or emoluments as a clerk — Order 
does not attract Art. 311 (2) as it can- 
not be termed punitive — Fact that in 
a prior order it has been stated that he 
had been ignored for confirmation on the 
ground of his inefficiency and unsatis- 
factory work in the officiating post can- 
not render the reversion a penalty be- 
cause the reason relates to his confirma- 
tion and not reversion. 1968 Ser LR 734 
(Puni), Distinguished. (Para 4) 
(B) Constitution of India Art. 311 
—— Temporary servant or probationer — 
Official, officiating in higher post on pro- 
bation — Service Rules prescribing a six 
months probation but not prescribing 
any maximum period of probation — 
Official continuing to officiate in higher 
post after expiry of six months without 
an order of confirmation having been 
issued — Official does not acquire status 
of permanent incumbent on the higher 
post but continues to be a probationer 
— Notwithstanding the fact that he had 
been allowed regular increments during 
his continuance in higher post he can be 
reverted at any time even after the ex- 
piry of six months and not only within 
the first six months if his performance 
or output was not up to the mark. AIR 
1968 SC 1089, Rel. on; Civil Writ No. 
240 of 1961, D/- 24-10-1962 (Punj), Dis- 
tinguished. (Paras 5 and 6) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1089 (V, 55)= 
(1968) Ser LR 701 = 1968 Lab 
IC 1286, State of Punjab v. l 
Sukh Raj Bahadur 5 
(1968) 1968 Ser LR 734 (Puni), 


Singh 4, 5 
(1962) AIR 1962 SC 1711 (V 49)= 
Civi al No. 412 of 1960, D/- 
6-4-1962, Sukhbans Singh v. 
State of Punjab 
(1962) Civil Writ No. 240 of 1961, 
D/- 24-10-1962 (Punj), Harban 
Singh v. State of Punjab 6 
(1958) AIR 1958 SC 36 (V 45)= 
1958 SCR 828, Parshotam Lal l 
Dhingra v. Union of India 6 
Abnasha Singh with J. S. Chawla, fo 
Petitioner. Mani Subrat Jain, for Advo- 
cate General (Haryana), for Respondents. 
ORDER:— Mohinder Singh peti- 
tioner joined the office of the Deputy 
Commissioner, Sheikhpura, and was con- 
. firmed as such in that office shortly be- 
fore the partition of the country in 1947 
against a war service vacancy as he was 
an ex-service-man. After the partition 
of the country his lien was fixed as a 
Clerk in the Deputy Commissioner’s 
Office, Rohtak. Between March, 1948 
and June, 1959 he worked in the Re- 
habilitation Departmenf as Clerk, Senion 


Government servant — Order not 
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Clerk, Sub-Inspector and Head Clerk. 
In June, 1959 he was sent back to his 
parent department as Clerk in the Deputy 
Commissioner’s Office, Rohtak. 

In September, 1959, he was transfer- 
red to the Deputy Commissioner’s Office, 
Karnal, by the order of the Commis- 
sioner, Ambala Division. On February 
17, 1962 the petitioner was promoted by 
the Deputy Commissioner, Karnal, as an 
officiating Assistant in the Copying 
Agency against a substantive permanz2nt 
post. The order shows that he was so 
promoted because all persons senior to 
him had declined to accept that post. 
Shortly after getting the promotion the 
petitioner qualified in the prescribed test 
held by the Punjab Subordinate Services 
Selection Board by the end of 1962. 


2. Sarvshri Nathi Ram, Jagiri 
Lal, Hukam Chand and Budh Dev were 
promoted to the post of officiating Assis- 
tant against temporary posts after the 
date of promotion of the petitioner 
Thereafter Dharam Dev, Jagat Parshad, 
Ram Parshad and Jai Bhagwan were 
also promoted against temporary posts. 
These eight persons were thus junior to 
the petitioner. The petitioner was not 
confirmed as an Assistant and by order 
dated October 31, 1968, the Deputy Com- 
missioner, Karnal, reverted the petitioner 
and one Bishambar Nath Bahl to their 
substantive posts of Clerk with imme- 
diate effect and they were directed to 
relinquish charge at once and to report 
themselves for further posting to the 
General Assistant. It may be mentioned 
here that Bishambar Nath Bahl was 
senior to the petitioner. Instead of pur- 
suing any remedies by way of appeal or 
memorial to the higher authorities the 
petitioner filed the present writ petition 
in this Court on November 8, 1968 which 
was admitted on November 12, 1968. It 
was ordered to be heard very early but 
the stay of the operation of the order 
was refused. 


3. The respondents to the writ 
petition are Deputy Commissioner, Kar- 
nal, Commissioner, Ambala Division, 
State of Haryana, Shrimati Om Prabha 
Jain, Shri M. L. Batra a former Com- 
missioner of Ambala Division, and Shri 
Jagiri Lal, Steno to Deputy Commis- 
sioner, Karnal. All the respondents ex- 
cept the State of Haryana have filed 
their affidavits by way of written state- 
ments to the writ petition and the peti- 
tioner has filed a replication. The Deputy 
Commissioner, Karnal, and Shrimati Om 
Prabha Jain have filed additional affi- 
davits in reply to the replication filed by 

e petitioner. 

Shrimati Om Prabha Jain has been 
made a respondent as she is a Minister 
in the Haryana Cabinet and allegations 
of mala fides have been made against 


SF a. 
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her but at the hearing of the writ peti- 
tion, Mr. Abnasha Singh, the learned 
counsel for the petitioner, expressly 
stated that he did not press the allega- 
tions of mala fides against her. He has 
confined his arguments to the legality of 
the reversion of the petitioner. 

4, The learned counsel for the 
petitioner has relied on Rules 12 to 15 
of the Punjab District Subordinate Ser- 
vices Rules, 1942, which read as under: 

"12. All posts in the service are 
selection posts and no member of the 
Service shall be deemed to have had 
promotion withheld by reason of his not 
having been seleczed or transferred to 
fill such a post, except in the case of 
an appointment having been made in 
direct contravention of these rules. 

13. No person shall be appointed sub- 
stantively in any post whether the 
vacancy is permanent or temporary, until 
he has undergone the following period 
of probation during which his appoint- 
ment shall be regarded as officiating:— 


By direct appointment 2 years 
By selection or transfer of 
a Government servant. 6 months. 


Broken periods of service in the 
post may be counted as part of the 
period of probation. 

14. If the work or conduct of any 
member during his period of probation 
is, in the opinion of the appointing 
authority, not satisfactory, the appointing 
authority concerned may dispense with 
his services if he has been recruited by 
direct appointment or may revert him to 
his former post, if he has been recruit- 
ed otherwise than by direct appointment. 
This course shall not be deemed to be 
dismissal or removal or reduction to a 
lower post. 

15. On the conclusion of the period 
of probation of any person, the appoint- 
ing authority may, if a vacancy exists, 
appoint him substantively with retros- 
pective effect or, if his work or conduct 
has, in the opinion of the appointing 
authority, not been satisfactory, the ap- 
pointing authority may dispense with his 
services if he has been recruited by 
direct appointment, or may revert him 
to his former post. if he has been re- 
cruited otherwise than by direct appoint- 
ment, or may extend the pericd of pro- 
bation, and on the expiry of the extend- 
ed period of probation, may pass such 
order as it could have passed on the ex~ 
piry of the first period of probation.” 

His argument is that the petitioner 
had been appointed to a substantive post 
in an officiating capacity under Rule 13 
(supra) and as he was previously a 
Government servant he had to undergo 
a period of probation of six months and 
he could be reverted to his substantive 
post of a Clerk if within those six 


ALE, 


months he had been found unsuitable 
for the post of Assistant. Since he has 
served on that post for nearly seven 
years before the date of his reversion, 
the reversion amounts to reduction in 
rank and is by way of punishment. 

In support of his submission that 
the reversion is by way of punishment, 
he has submitted that the order of re- 
version dated October 31, 1968 com- 
municated to him is no doubt an in- 
nocuous order and does not cast any 
stigma on the efficiency, work or con-= 
duct of the petitioner but this order has 
to be read along with another order 
passed by the Deputy Commissioner, 
Karnal, on August 8, 1968 but which was 
given effect to on October 31, 1968 when 
the order of reversion of the petitioner 
was passed. A copy of that order is 
Annexure ‘B’ to the replication filed by 
the petitioner and the heading of this 
order is “Order dated the 8th August, 
1968, read with orders dated the 31st 
October, 1968.” This heading of the 
order clearly shows that effect was given 
to this order on October 31, 1968 irres~ 
pective of the fact that it had been dated 
Sth August, 1968. 

In this order Sarvshri Surya Mani, 
Chuni Lal, Niranjan Parashad, Nathi 
Ram and Jagiri Lal have been confirmed 
as substantive permanent Assistants with 
effect from various dates in place of the 
persons who retired or died. Shri Hukam 
Chand was confirmed as substantive pro- 
visional against suspended lien of Shri 
Raj Kishan, permanent Assistant on 
deputation to Rehabilitation Department. 
Thereafter, it is mentioned: 

“S/Shri Bishambar Nath Bahl and 

Mohinder Singh, officiating Assistants, 
have been ignored from confirmation on 
account of their inefficiency and poor 
performance of work as officiating As- 
sistants. Orders have been issued separa- 
tely in this respect.” 
The learned counsel submits that the last 
sentence clearly shows that this order, 
though dated 8th August, 1968, was real- 
ly passed on October 31, 1968, as the 
orders of reversion of the petitioner and 
Bishambar Nath Bahl had been made on 
the latter date. 

The learned counsel further submits 
that the words, “that the petitioner has 
been ignored from confirmation on ac- 
count of his inefficiency and poor pere 
formance of work as Officiating Assis- 
tant.” clearly casts a stigma on the work 
and conduct of the petitioner and the 
order becomes punitive. He has relied 
upon a Division Bench judgment of this 
Court in State of Punjab v. Darshan 
Singh, 1968 Ser LR 734 (Punj) in which 
the order under attack read as under:— 


“Since your work and conduct, dure 
ing the period you have worked as Shop 


4971 
Ynspector in this department, has not 
been found satisfactory, your services 
are hereby terminated in accordance with 
the terms and conditions of your em- 
ployment as contained in the appoint- 
ment letter issued to you with this office 
letter No. 9953, dated 27-5-57, with effect 
from the date your substitute reaches 
Kot Kapura to take over the charge from 


ou. 
A was held that the words “work and 
conduct has not been found satisfactory” 
in the order of removal cast stigma as— 

“anybody reading this order of ter- 
mination of the service of the respon- 
dent would reach the immediate con- 
clusion that the respondent is not a per- 
son who is entitled to employment, be- 
cause not only his work but his conduct 
also was not found satisfactory. This 
attaches a stigma to him and casts an 
aspersion against his capacity for work 
as also against his conduct.” i 

The facts of that case are distingui- 
shable. The order of removal of Darshan 
Singh in the reported case contained 
those words, that is, “work and conduct 
has been found to be unsatisfactory” 
but in the instant case the order of re- 
version does not contain any such words. 
The order only shows that he is being 
reverted to his post of a Clerk. The 
opinion expressed in the order dated 
August 8, 1968/October 31, 1968 on the 
case of the confirmation of the various 
officiating Assistants including the peti- 
tioner to the effect that the petitioner 
had been ignored from confirmation on 
account of his inefficiency and poor per- 
formance of work as officiating Assis- 
tant, related to his confirmation and not 
reversion. Because he was being ignor- 
ed for confirmation, a reason had to be 
given and that reason was stated in that 
connection and not in connection with 
his reversion. It will not, therefore, be 
correct to read the opinion expressed in 
the case of confirmation in the order of 
reversion communicated to the peti- 
tioner. I, therefore, find that the order 
of reversion of the petitioner does not 
cast any stigma on his work and con- 
duct and is not objectionable. 

It cannot be termed as punitive 
and, therefore, does not attract the pro- 
visions of Art. 311 (2) of the Constitu- 
tion. The petitioner as officiating Assis- 
tant had no right to that post and could 
be reverted to his substantive post of a 
clerk at any time. The order of rever- 
sion did not jeopardise his chances of 
promotion or emoluments as a Clerk nor 
was anything said in the order to ob- 
struct his promotion in future. The 
order of reversion, therefore, is not lia- 
ble to be struck down on this ground. 


5. The next submission made by 
the learned counsel for the petitioner is 
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that it has been admitted in para 5 of 
the return filed by the Deputy Commis- 
sioner, Karnal, that the post of Assistant 
was substantive in the Copying Agency 
and, therefore, the petitioner was ap- 
pointed as officiating Assistant against a 
substantive vacancy. From this he con- 
cludes that the period of probation was 
six months according to Rule 13 set out 
above and after the expiry of that 
period of probation the petitioner could 
not be reverted and had to be confirmed 
as an Assistant. 


It is admitted by the learned coun- 
sel that there is no provision in the 
rules that the period of probation could 
not be extended or could not exceed six 
months. The fact that the petitioner 
was not being confirmed and continued 
to be officiating Assistant clearly leads 
to the conclusion that the. Deputy Com- 
missioner was not satisfied with his per- 
formance and did not consider him suit- 
able for being confirmed as Assistant and 
the petitioner was being given a long 
trial. Ultimately when it was found that 
he was not amenable to improvement, 
he was ignored for confirmation and was 
sere to his substantive post of a 

er 


I have seen the note prepared by 
the office of the Deputy Commissioner 
at the time. Various officiating Assis- 
tants were considered for confirmation 
in July, 1968. Against the petitioner, 
the following note has been made:— 

“Character roll of Shri Mohinder 
Singh contains 17 entries in all, out of 
which entries for the years 1964-65, 
1965-66 and 1967-68, were adverse. In 
1965 Shri R. C. Kapila, the then D. C, 
observed: 


“His reputation for honesty and 
getting on with others is extremely poor. 
He is yet to justify his promotion as 
Assistant.’ 

In 1966, it was observed: 

‘Incapable of working hard, care- 
less and irresponsible by nature. No 
justification for keeping him as an As- 
sistant.’ 

In 1968, it was remarked that he is— 

‘somewhat lethargic’ and- ‘average 
worker’.” 

Further, it was mentioned— 


“Similarly the record of the Assis- 
tant at serial No. 3 viz. Shri Mohinder 
Singh, is also not upto the mark. A 
good report is rather an exception for 
him. Practically all his reports are ad- 
verse and I do not think it would be ad- 
visable to confirm him. Even otherwise 
he has earned a notoriety to incite other 
officials towards indiscipline and dis- 
obedience. He played a very ignomini- 
ous role during the recent strike of Gov- 
ernment employees.” 
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The adverse remarks were com- 
municated to the petitioner by letters 
dated September 9, 1966 and July 9, 
1968 but he did not file any representa- 
tions against those remarks. It cannot, 
therefore, be said that he was kept igno- 
rant of the adverse entries against him. 
The Deputy Commissioner, in para 11 of 
his return, stated that the adverse re- 
ports were communicated to him but he 
failed to show any improvement in his 
output. In his replication to this para- 
graph, the petitioner did not controvert 
this allegation. 


In para 11 of the return it had also 
been mentioned:— 


“According to record the output of 
the work of the petitioner was not upto 
the mark. His one increment was 
stopped during 1957. He did not earn 
good reports.” 

To this allegation he replied as under in 
para 12 of his repiication:— 


“The increment in 1967. was not 

stopped on account of inefficiency but on 
another ground. The Commissioner, 
Ambala Division, on appeal accepted the 
appeal of the petitioner on 10-10-1968, 
a copy of which order is attached as An- 
nexure ‘C’ to this replication. Respond- 
ent No. 1 has in-entionally suppressed 
this fact.” 
The petitioner hes thus admitted that 
the output of his work was not upto the 
mark, that he did not earn good reports 
and that adverse reports were communi- 
cated to him but he failed to show any 
improvement in his output. 


Their Lordships of the Supreme Court 
have held in State of Punjab v. Sukh 
Raj Bahadur, 1968 Ser LR 701 = (AIR 
1968 SC 1089) that the services of a 
temporary servant or‘a probationer can 
be terminated under the rules of his em- 
ployment and such termination without 
anything more would not attract the 
operation of Art. 321 of the Constitution 
and that the circumstances preceding or 
attendant on the order of termination of 
service have to be examined in each case, 
the motive behind it being immaterial. 
It was after the assessment of the work 
of the petitioner tkat he was not found 
suitable to be continued as officiating 
Assistant that a decision was taken to 
revert him to his substantive post. The 
order communicated to him was unex- 
ceptional in nature and did not cast any 
aspersion on him nor did it give any 
reason. No order af confirmation having 
been made, the petitioner had not 
acquired the status of a permanent in- 
cumbent on the posz of an Assistant. He 
was still a probationer and, therefore. 
could be reverted to his substantive rank 
at any time and not only within the 
first six months, As I have said above, 


A. IL. R. 


the rules do not prescribe any maxi-| 
mum period of probation. 

6. The learned counsel for the 
petitioner lastly submitted that it could 
not be said that the performance or 
output of the petitioner was not upto 
the mark because he was allowed re- 
gular increments every year and in sup- 
port of his submission he has relied 
upon a judgment of a Division Bench of 
this Court, in Civil Writ No. 240 of 1961 
Harbans Singh v. State of Punjab, decid- 
ed on 24-10-1962 (Punj). In this judg 
ment the learned Judges observed:— 

“It is not denied that the petitioner 
earned four successive increments. In 
the departmental instructions contained 
in the letter of Mr. F. H. Puckle, Chief 
Secretary to Government, Punjab, sent 
on 27th of November, 1933, it is stated 
that ‘the view taken by the Public Ser- 
vice Commission and upheld by the Gov- 
ernment of India, is that the grant of 
increments, which is the hall-mark of 
‘approved service’ must be 
regarded as giving him a clean sheet 
upto the time of his selection. The 
petitioner had been selected to officiate 
in the Punjab Civil Service from 20th 
of February, 1956 and for more than 
four years he continued to be on proba- 
tion till he was reverted on 22nd of 
November, 1960, after having earned 
four annual increments. It is true that 
the petitioner is a probationer and has 
no right to remain in the Punjab Civil 
Service till he is confirmed.” 

The learned Judges then referred to 
the observations of their Lordships of 
the Supreme Court, in Sukhbans Singh 
v. The State of Punjab, Civil Appeal 
No. 412 of 1960, D/- 6-4-1362 (reported 
in AIR 1962 SC 1711) to the effect:— 


“Reading Rules 23 and 24 together 


it would appear that where a proba- 
tioner is not reverted by the Govern- 
ment before the termination of his 


period of probation, he continues to be 
a probationer but acquires the qualifica- 
tion for substantive permanent appoint- 
ment.” 
Their Lordships further observed: 
“After having earned some good re- 
ports and some bad ones at the instance 
of the wrong reports sent by the Deputy 
Commissioner which were based on 
malice, Sukhbans Singh was reverted to 
ihe ; post of Tahsildar on 20th of May, 


Mr. Justice Mudholkar had also ob% 
served:— 

ee ... at the end of the proba- 
tionary period the probationer, unless 
reverted or absorbed in a substantive 
post, will be eligible for being made 
permanent. In other words, it means 
that he will continue to be a probationer 
unless he is reverted or absorbed in 4 
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permanent Post .......sceeseee a probationer 
cannot be as pointed out in Dhingra’s 
case (AIR 1958 SC 36) punished for mis- 
conduct without complying with the re- 
quirements of Art. 311 (2).” 

In the view of the Supreme Court, the 
sequence of events in that case led to 
the conclusion that the reversion was 
made as a measure of punishment. 


After examining the material with 
regard to the work and conduct of Har- 
bans Singh petitioner, the learned 
Judges of the Division Bench remarked: 


“We feel constrained to reach the 
same conclusion in .this case. If the 
Government intended to take action on 
the adverse reports of the Deputy Com- 
missioner and the Commissioner in the 
year 1957, the petitioner should have 
been reverted much earlier. It is diffi- 
cult to avoid the conclusion that the 
Government took an adverse view 
against the petitioner with regard to the 
incident at Ferozepur though a reso- 
lute denial has been made against this 
assertion. The letter asking for the ex- 
planation is indicative of the mind and 
attitude of the respondent towards the 
petitioner. The reversion of an officer to 
his original post after he has earned four 
successive increments without any sub- 
stantial reasons must inevitably lead us 
to the conclusion that the impugned 
order was made as a measure of punish- 
ment, and for such an action notice 
under Art. 311 was imperative.” -~ 
It is evident that the facts of Harbans 
Singh’s case, C. W. No. 240 of 1961, D/- 
24-10-1962 (Punj) and Sukhbans Singh’s 
case, (AIR 1962 SC 1711) were entirely 
different. 


In the instant case, the adverse re- 
marks are there from 1964 onwards and 
were being communicated to the peti- 
tioner who was being afforded oppor- 
tunity for improvement but he did nof 
avail of the same. The allegation of 
mala fides against Shrimati Om Prabha 
Jain having been given up, there is no 
allegation that the Deputy Commissioner 
was working against the petitioner with 
malice or with some ulterior motive. 
The adverse remarks were not given by 
the Deputy Commissioner who decided 
the case of confirmation and reversion 
but by his predecessors against whom 
nothing has been said. As has been held 
by their Lordships of the Supreme Court 
in Sukhbans Singh’s case, (AIR 1962 SC 
1711) (supra), the petitioner continued to 
be a probationer throughout because he 
was not confirmed and was liable to be 
reverted to his substantive rank. He 
was so reverted not by way of punish- 
ment but because he was not found suit- 
able for the post of Assistant. The 
order was in simple terms and did not 
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cast any stigma or slur on the character! 
or work or conduct of the petitioner. 

7. For the reasons given above, 
there is no merit in the writ petition 
which is dismissed but in the circum- 
stances of the case I do not wish to 
burden the petitioner with costs. 

Petition dismissed. 
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HARBANS SINGH, C. J., R. S. NARULA 
AND P. C. JAIN, JJ. 

Gurdial Singh, Petitioner v. State of 
Haryana and others, Respondents. ; 

Civil Writs Nos. 1984 and 1985 of 
1969, D/- 9-11-1970. 

Punjab Passengers and Goods Taxa- 
tion Rules (1952), R. 9 (as amended by 
State of Haryana in 1969) — By virtue 
of S. 74 of Punjab Reorganisation Act 
(1966) petitioner holding a permit valid 
up to 31-12-1969 of the composite State 
of Punjab is not liable to pay tax under 
R. 9 — (X-Ref:— Punjab Reorganisa- 
tion Act (1966), S. 74). 

The petitioner held a regular public 
carrier permit valid upto 31-12-1969 for 
certain area of the composite State of 
Punjab. By operation of Section 74 of 
the Punjab Reorganisation Act (1956) 
the permit automatically continued to 
be operative and valid throughout the 
territories of the successor States of 
Punjab, Haryana and Union Territory of 
Chandigarh without the requirement of 
any counter signature on the permit. 

Held (i) the tax of Rs. 300/- per 
annum by the Chandigarh Administra- 
tion as lump sum goods tax levied by it 
under Cl. (a) of the proviso to Rule 9 
as amended by that Administration, in 
respect of transport vehicles plying in 
the Union Territory, could not be claim- 
ed for any period prior to February 1, 
1968, i.e. the date of the notification 
amending Rule 9. (Para 8) 

(ii) no lump sum tax could be 
demanded from the petitioner because 
his vehicles were not covered by Clause 
(bbb) of the first proviso to Rule 9 as 
amended on April 21, 1969, as the vehi- 
cles were not plying under counter- 
signatures of the authorities of the State 
of Haryana but were plying in that 
State by virtue of the statutory guaran- 
tee contained in Section 74 of the Re- 
organisation Act. The State of Haryana 
had no right to insist on the petitioner 
to register his vehicles in that State. 

(Paras 9, 12) 

Laxmi Grover and H. S. Sawhney, 

for Petitioner; J. N. Kaushal, Advocates 
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General (Haryana) with Ashok Bhan (for 
Nos. 1 & 2), Mela Ram Sharma, Sr. Dy. 
Advocate General (Punjab) (for No. 3) 
and Anand Sarup, Sr. Advocate with 
U. S. Sawhney (far No. 4), for Respond- 
ents. 


NARULA, J.:— These two writ 
petitions (Civil Writs 1984 and 1985 of 
1969) have been teard together as each 
of them calls for an answer to the com- 
mon question— 


“Whether the first proviso to R. 9 
of the Punjab Passengers and Goods 
Taxation Rules, 1952 {as amended in its 
application to the State of Haryana) 
framed under Section 22 of the Punjab 
Passengers and Gosds Taxation Act, 1952 
(as subsequently adapted by the State of 
Haryana in its application to that State) 
does or does not apply to the case of 
the petitioners so as to make them liable 
for payment of lump sum of Rs. 1,215/- 
per annum or any other lump sum on 
account of goods tax under Section 3(3) 
read with the proviso to Section 4 of 
the 1952 Act.” 


2. Shorn of unnecessary details 
the relevant facts of Gurdial Singh’s 
case (Civil Writ 1984 of 1969) alone are 
being noticed by me as both sides agree 
that there is no material factual differ- 
ence between these two cases. Since 
1965, the petitioner held a regular public 
carrier permit (permit No. 1857 of 1965) 
valid up to December 31, 1969, for the 
Jullundur-Ambala and Patiala regions of 
the composite State of Punjab in res- 
pect of heavy transport vehicle No. 
HIM-9241. The Punjab Passengers and 
Goods Taxation Act (16 of 1952) authoris- 
ing the levy of tax on passengers carri- 
ed and goods transported by road was 
in force in the State since 1952. Sec- 
tion 3 therein was the charging section. 
Sub-section (3) of that section provided 
for levy of tax on goods transported on 
inter-State routes. Section 4 provides 
for the method of collection of the tax. 
The following proviso was added to S. 4 
by S. 2 of the Punjab Passengers and 
Goods Taxation (Amendment) Act (21 of 
1952) with retrospective effect from the 
inception of the principal Act:— 

“Provided that in case of public car- 
riers the Government may accept a lump 
sum in lieu of the tax chargeable on 
freight in the manner prescribed.” 

The manner for determining the 
Tump sum payable by truck operators 
was prescribed by Rule 9 of the 1952 
Rules. Relevant part of that rule as 
originally framed was in the following 
terms:— 


“Methods of payment of tax:— 
Gi) By stamping the ticket or receipt 


Gi) Where the impressed, embossed, 
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engraved or adhesive stamps are not 
available ann een eae eee eos sao eee eee 

Provided that a public carrier shall 
pay to the State Government the follow- 
ing lump sum tax in lieu of the tax 
chargeable on freight;— 

(a) to (d) (Different lump sum rates 
of the tax were provided for vehicles 
plying on different routes): 


. Provided further that the said sum 
shall be deposited in cash by the owner 
into the Government treasury or paid by 
crossed cheque in favour of the appro- 
priate Assessing Authority with due re- 
gard to the provisions of Note 4 under 
Rule 25 of the Subsidiary Treasury 
Rules. The said sum shall be payable 
in equal quarterly instalments within 
seven days of the close of the quarter 
to which the payment relates, subject 
to the following conditions:— 

(Different conditions were laid down 
in Cls. (a) to (e) for payment of the tax 
in different contingencies).” 

The abovementioned rule was am- 
ended from time to time.. In the united 
Punjab, the latest amendment was made 
by the Punjab Passengers and Goods 
Taxation (First Amendment) Rules, 1966, 
published in the Punjab Government 
Gazette No. GSR 61/P.A. 16/52/S.22/ 
Amd(7)66 dated March 28, 1966. The 
amendment of the first proviso to R. 9 
is alone relevant for our purposes and 
that amendment was made by Rule 2 of 
the amending Rules of 1966, in the 
following terms:— 

“In the Punjab Passengers and 
Goods Taxation Rules, 1952, in R. 9,— 

(1) for the first proviso, the follow- 
ing shall be substituted, namely:— 

“Provided that the owner of a public 
carrier may pay to the State Govern- 
ment the following lump sum in lieu of 
the tax chargeable on freight:— 

(a) Rs. 1,215 per annum per vehicle, 
other than one plying on hill routes or 
under countersignatures of the authori- 
ties in the adjoining States under the 
Motor Vehicles Act, 1939. 

(b) Rs. 1,820 per annum per vehicle, 
plying on hill routes or under counter- 
signatures of the authorities in the ad- 
joining States under the Motor Vehicles 
Act, 1939. 

(ec) Rs. 200 per annum per vehicle 


plying on Pathankot-Jammu-Sringar 
route only. 
(d) Rs. 450 per annum per tractor 


plying with public carrier permit. 

(e) Rs. 610 per annum per tempo 
rickshaw. plying with a public carrier 
permit.” 

3. With effect from November I, 
1966, the erstwhile composite State of 
Punjab was reorganised in pursuance of 
the provisions of Part II of the Punjab 
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Reorganisation Act (31 of 1966) (herein- 
after called the Reorganisation Act) so 
as to give birth to the present State of 
Punjab, the new State of Haryana, and 
the Union Territory of Chandigarh be- 
sides merging some territory of the old 
Punjab into the Union Territory of 
Himachal Pradesh. It is the common 
case of both sides that by operation of 
S. 74 of the Reorganisation Act, which 
provision is quoted below, the trans- 
port permit of the petitioner automatical- 
ly continued to be operative and valid 
throughout the territories of the succes- 
sor States of Punjab and Haryana, Union 
Territory of Chandigarh, and the merged 
territories of Himachal Pradesh, without 
the requirement of any countersigna- 
ture on the permit which had been issued 
by the original Punjab authorities from 
Simla under the Motor Vehicles Act (4 
of 1939) (hereinafter called the Motor 
Vehicles Act):— 

“Temporary provisions as to con- 
tinuance of certain existing road trans- 
port permits. 

(1) Notwithstanding anything con- 
tained in Section 63 of the Motor Vehi- 
cles Act, 1939 (4 of 1939), a permit 
granted by the State or a Regional 
Transport Authority in the existing State 
of Punjab shall, if such permit was im- 
mediately before the appointed day, 
valid and effective in any area therein, 
be deemed to continue to be valid and 
effective in that area after that day sub- 
ject to the provisions of that Act as for 
the time being in force in that area and 
it shall not be necessary for any such 
permit to be countersigned by any’ State 
or Regional Transport Authority for the 
purpose of validating it for use in such 
area:— 

Provided that the Central Govern- 
ment may, after consultation with the 
State Government or Governments con- 
cerned, add to, amend or vary the con- 
ditions attached to the permit by the 
authority by which the permit was 
granted. 


(2) No tolls, entrance fees or other 
charges of a like nature shall be levied 
after the appointed day in respect of 
any transport vehicle for its operations 
in any of the successor States under any 
such permit, if such vehicle was immedia- 
tely before that day exempt from the 
payment, of any such toll, entrance fees 
or other charges for its operations with- 
in the existing State of Punjab: 

Provided that the Central Govern- 
ment may, after consultation with the 
State Government or Governments con- 
cerned, authorise the levy of any such 
toll, entrance fees or other charges, as 
the case may be.” 

The Reorganisation Act did nof, 
however, make any express provision for 
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the rateable distribution amongst the 
successor States of the goods tax paya- 
ble by operators after November 1, 1966, 
in respect of the vehicles running under 
pre-organisation permits. According to 
the respondents this resulted in multi- 
plying the liability of the operators four- 
fold overnight after November 1, 1966. 
The successor States, therefore, set upon 
the path of direct as well as delegated 
legislation to divert as much of the tax 
as possible to their own coffers. 

The first proviso to Rule 9, as am- 
ended up to October, 1966, underwent 
further amendment at the hands of the 
Haryana State by the corning into force 
of Rule 2 of the Punjab Passengers and 
Goods Taxation (Haryana ist Amend- 
ment) Rules, 1969, notified in the Har- 
yana Government Gazette, dated April 
21, 1969, to the following effect:— 

“In the Punjab Passengers and 
Goods Taxation Rules, 1952, in R. 9 in 
the first proviso, for Cls. (a) and (b) the 
following clauses shall be substituted 
namely:— 

(a) Rs. 810/- per annum per vehicle 
other than one plying under counter- 
signatures of the authorities in the ad- 
joining State under the Motor Vehicles 
Act, 1939. 

(b) Rs. 1 .215/- per annum per vehi- 
cle registered in the State of Haryana 
and plying under countersignatures of 
the authorities in any other State under 
Motor Vehicles Act, 1939. 

(bb) Rs. 600/- per annum per vehi- 
cle registered in the State of Punjab 
and plying under countersignatures of 
the authorities in the State of Haryana 
under the Motor Vehicles Act, 1939. 


(bbb) Rs. 1,215/- per annum per 
vehicle registered in the Union Terri- 
tory-or State other than the State of 
Punjab and plying under countersiga- 
tures of the authorities in the State of 
the under the Motor Vehicles Act, 

9.7” 


4. The Central Government made 
suitable modifications in the principal 
Act of 1952 by notification published in 
the Gazette of India Extraordinary, 
Part II, Section 3, sub-section (i), dated 
October 30, 1968, so as to adapt the Act 
to the Union Territory of Chandigarh. 
The Chandigarh Administration also 
issued notification, dated February 1, 
1968, publishing the Punjab Passengers 
and Goods Taxation (Chandigarh First 
Amendment) Rules, 1968, substituting the 
following for the first proviso to Rule 9 
of the Punjab Rules:— 


“Provided that the owner of a public 
carrier may pay to the State Govern- 
ment the following lump sum in lieu of 
the tax chargeable on freight:— 

(a) Rs. 300 (three hundred) per 
annum per vehicle including one plying 
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under countersignatures of the authori- 
ties in the adjoining States under the 
Motor Vehicles Act, 1939. 


(b) Rs. 450 (four hundred and fifty) 
per annum per tractor plying with a 
public carrier permit. 


(c) Rs. 610 (six hundred and ten) 

per annum per tempo rikshaw plying 
with a public carrier permit.” 
We were told that the Punjab Govern- 
ment has not made any amendment to 
the relevant proviso to Rule 9 after 
issuing the Punjab Passengers and Goods 
Taxation (First Amendment) Rules, 1966, 
to which reference has already been 
made, and which came into force from 
April 1, 1966. 


5. Resuming the story of the 
petitioner, he had got his vehicle re- 
gistered under Section 9 of the Act with 
the Excise and Taxation Officer, Simla, 
a functionary of tke Punjab Government 
as Simla was the principal place of busi- 
ness of the petitioner for purposes of 
the Goods Act. The petitioner’s vehicle 
had been operating before November, 
1966, throughout the territory of com- 
posite Punjab for which he held the 
public carrier permit. After the issue 
of the notification of April 21, 1969, by 
the Haryana Government the Haryana 
authorities started prosecuting the peti- 
tioner on his vehicle entering the State 
of Haryana on the ground that the peti- 
tioner had not obtained a certificate of 
registration under Section 9 of the Act 
from the Haryana authorities and had 
not paid -the prescribed goods tax in 
lump sum to that State. The Haryana 
authorities demand2=d goods tax from 
the petitioner under clause (bbb) of the 
proviso to Rule 9. ‘The claim of the 
petitioner to the effect that he was not 
liable to pay any goods tax to the State 
of Haryana during the period of the 
validity of his pre-organisation transport 
permit as his case was not covered by 
clause (bbb) of the proviso to Rule 9, 
and as the petitioner’s vehicle was not 
registered in Haryana although it was 
being operated in fhe Haryana territory 
having been contrcverted, he filed this 
petition on August 7, 1969, for the is- 
suance of an appropriate writ or order 
quashing the notification of the Haryana 
Government, dated April 21, 1969 (An- 
nexure ‘A’), and for directing the res- 
pondents not to charge any tax from 
the petitioner without the authority of 
el and for other appropriate direc- 

ons, 


Besides claiming that the petitioner’s 
case was not covered by the impugned 
notification, it was also claimed, in the 
petition that according to Section 3 of 
the Goods ‘Taxation Act, the State of 
Punjab, the State of Haryana, or the 
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Union Territory of Chandigarh, may be 
entitled to the proportionate share of the 
amount which the petitioner was paying 
as goods tax before the reorganisation 
of the State of Punjab, but complained 
that though in the case of passenger tax 
the share automatically went by affixa- 
tion of the relevant adhesive stamps, it 
was not possible for the petitioner to 
divide the goods tax in respect of the 
public carrier as the same had to be in 
lump sum. On that basis it was stated 
in paragraph 15 of the petition that the 
petitioner could not possibly know as to 
what is the proportionate share to which 
the State of Punjab, the State of Har- 
yana, the Union Territory of Chandi- 
garh, or the Union Territory of Hima- 
chal Pradesh is entitled unless appro- 
priate amendment is made in Rule 9. 


6. In paragraph 14 of the return 
filed on behalf of the State of Punjab 
it was stated that every owner plying 
his vehicle in Punjab is under a legal 
obligation to get his vehicle registered 
and pay tax in Punjab under the Pun- 
jab Passengers and Goods Taxation Act, 
and the rules framed thereunder. In 
paragraph 15 it was averred that the 
Punjab Government was entitled under 
law to charge goods tax at the rates, ac- 
cording to the Punjab Passengers and 
Goods Taxation Rules, 1952. in respect 
of vehicles plying in the State of Pun- 
fab. The Punjab State has, however, 
not made any demand ‘for lump sum 
goods tax from the petitioners in res- 
pect of the period ending on 31-12-1969. 


T. In the written statement filed 
on behalf of the State of Haryana, it 
was pleaded, inter alia, that:— 

(i) though the rate of goods tax 
fixed under Section 3 (i) of the Act had 
been enhanced from 25 per cent. to 35 
per cent. of the value of the freight 
from July 21, 1967, and to 40 per cent. 
with effect from October 7, 1969, the 
Government had decided to accept from 
owners of public carriers lump sum tax 
in lieu of the tax chargeable in accord- 
ance with provisions of Section 4 read 
with the first proviso to Rule 9: 

(ii) since vehicle No. HIM-9241 had 
been plying in the State of Haryana, its 
owner was required to get it registered 
In the State of Haryana in accordance 
with the provisions of Sections 8 and 9 
of the Punjab Passengers and Goods 
Taxation Act, and he was also liable to 
make payment of goods tax to the State 
of Haryana as distinct from the payment 
being made by him to the Union Terri- 
fory of Himachal Pradesh; and 

(iii) “the owners of the public car- 
riers plying in Haryana are required to 
pay goods tax in accordance with the 
provisions of Section 4 read with first 
proviso to Rule 9 to the State of Har- 
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yana as distinct from the payment of 
similar taxes being made in the adjoin- 
ing States. The provisions of Section 3 
(3) relate to the payment of passenger 
tax only. The payment of- goods tax 
by the owners of public carriers 1s g0V- 
erned by the first proviso to Section 4 
read with first proviso to R. 9. These 
provisions are mandatory and the owner 
of a public carrier cannot opt to pay 
tax in any other manner. The sugges- 
tions to apportion the payment made in 
Himachal Pradesh is not tenable.” 


8. Learned counsel for the peti- 

tioner submitted that he had no quarrel 
with the demand of Rs. 300/- per annum 
by the Chandigarh Administration as 
lump sum goods tax levied by it under 
Cl. (a) of the proviso to Rule 9 as am- 
ended by that Administration, in res- 
pect of transport vehicles plying in the 
Union Territory, but his grievance was 
that the said tax could not be claimed 
for any period prior to February 1, 1968, 
i.e., the date of the notification amend- 
ing Rule 9. Mr. Anand Sarup, who ap- 
peared for the Chandigarh Administra- 
tion, did not contest this proposition. 
i Mr. Jagan Nath Kaushal, the 
learned Advocate-General for the State 
of Haryana, submitted that tne position 
taken up by the State in paragraph 18 
(iii) of its return (quoted as item No. (iii) 
amongst the pleas of the State of Har- 
yana in an earlier part of this judgment) 
was legally not tenable, and that he ad- 
mitted that no lump sum tax could be 
demanded from the petitioners in either 
of these two cases, because their vehi- 
cles were not covered by Cl. (bbb) of 
the first proviso to Rule 9 as amended 
on April 21, 1969, inasmuch as the vehi- 
cles of the petitioners were not “plying 
under countersignatures of the autho- 
rities of the State of Haryana” but were 
plying in that State by virtue of the 
statutory guarantee contained in Sec- 
tion 74 of the Reorganisation Act. He, 
therefore, conceded that he has no legal 
defence to the claim of the petitioners 
for restraining the State of Haryana 
from claiming any goods tax from them 
under the proviso to Rule 9 of the Pun- 
jab Passengers and Goods Taxation 
Rules. He also conceded that the State 
of Haryana has no right to insist on the 
petitioners to register their vehicles in 
that State, and cannot in any event 
penalise the petitioners in any manner 
for not registering their vehicles in that 
State. 

Mr. Laxmi Grover, learned counsel 
for the petitioners, further submitted 
that it may be made clear that the peti- 
tioners having paid lump sum tax at 
Simla could not possibly be now called 
upon by the State of Haryana to pay 
tax on the basis of freight actually 
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charged by them in respect of goods trans- 
ported by them in the previous years, 
and that in fact according to the scheme 
of the Act and the rules and other con- 
temporaneous legislation, the State has 
limited its right to recover goods tax 
under the Act to the lump sum on an- 
nual basis. The stand of the State in 
its return (already quoted) is also to the 
effect that the goods tax could be claim- 
ed from the petitioners only under 
Cl. (bbb) of the proviso to Rule 9 on 
lump sum basis, and that there is no 
question of recovering tax from them on 
mileage basis. Though the learned Ad- 
vocate-General submitted that the State’s 
stand to that effect was not legally tena- 
ble, the State is bound by the definite 
pleas taken up by it in these two writ 
petitions so far as the petitioners are 
concerned. All the respondent States 
admitted before us that the petitioners 
were not liable to register their vehicles 
es them under the Act up to 31-12- 
969. 


10. After the conclusion of. the 
hearing of these cases and before the 
pronouncement of judgment therein, the 
State of Haryana has also filed an am- 
ended supplementary return on behalf 
of itself and the Excise and Taxation 
Officer (Enforcement), Ambala, wherein 
it is stated that the case of the peti- 
tioners does not fall in Clause (b) or 
(bbb) of paragraph 2 of the notification, 
dated April 21, 1969 (Annexure ‘A’) and 
that in fact their case does not fall under 
any of the clauses of the proviso to 
Rule 9. In paragraph 2 of the supple- 
mentary affidavit, the Excise and Taxa- 
tion Officer has stated that in the ear- 
lier affidavit filed by him by way of re- 
turn to the writ petition it was stated 
that the petitioners’ case fell within the 
purview of the notification because he 
was advised that the permit issued to 
the petitioners by the erstwhile State 
of Punjab and saved by Section 74 of 
the Reorganisation Act would be deem- 
ed to be  countersigned by the Union 
Territory of Himachal Pradesh, tke 
Union Territory of Chandigarh and the 
present State of Punjab, which positicn 
seems to be untenable “in view of the 
advice now received by him”. On that 
basis, the Excise and Taxation Officer 
has solemnly affirmed in paragraph 3 of 
his affidavit that the petitioners would 
not be asked to pay any lump sum under 
notification Annexure ‘A’, and it was not 
even proposed to prosecute the peti- 
tioners for not paying the lump sum tax. 

11. The Excise and Taxation Offi- 
cer has, however, stated in the last para- 
graph of his supplementary affidavit that 
the petitioners are liable to pay tax 
under Section 3 (3) of the Act as am- 
ended up to date and proceedings would 
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be taken according to law to recover the 
tax due under that provision. At one 
stage even Mr. Jagan Nath Kaushal, the 
learned Advocate-General for the State 
of Haryana, attempted an argument of 
this type, but did not pursue the same to 
its logical conclusion because of the 
categorical and unequivocal stand which 
had been taken Dy the Excise and Taxa- 
tion Officer (respondent No. 2) in his re- 
turn to the effect that “the payment of 
goods tax by the owners of public car- 
riers is governec by the first proviso to 
Rule 9” which “provisions are manda- 
tory and the owner of a public carrier 
cannot opt to pay tax in any other 
manner.” It was in reply to this at- 
tempted argument that Mr. Laxmi 
Grover wanted to show that in view of: 


(i) the language of the second pro- 
viso to Rule 9 (es amended by the Pun- 
jab Passengers and Goods Taxation 
(First Amendment) Rules, 1964) requir- 
ing the quarterly lump sum goods tax 
being paid within thirty days of the 
commencement of the quarter to which 
the payment relates, and insisting on the 
obtaining of a clearance certificate in 
prescribed form PTT.5-A in token of the 
tax having been paid; | 

(ii) the mandatory requirements of 
Section 7-A (b) introduced into the Pun- 
jab Motor Vehicles Taxation Act (4 of 
1924) by Section 2 of the Punjab Taxa- 
tion Laws (Amendment) Act (5 of 1963) 
prohibiting the issue of token for the 
payment of motor vehicles tax under the 
1924 Act unless the authority issuing the 
token is satisfied that such person has 
paid the tax under the Goods Act of 
1952, in respect of such motor vehicles 
for such quarterly period; and 

Gii) the penal consequences of ply- 
ing a truck in violation of Rule 23 of 
the Punjab Motor Vehicles Taxation 
Rules, 1925, which states that no person 
shall drive or cause to be driven any 
motor vehicle unless a valid token is dis- 
played therecn in the prescribed manner; 
No alternative was available to the peti- 
tioners in the metter of the manner in 
which the goods tax, if any, was to be 
paid by them to the State of Haryana, 
and that the Excise and Taxation Offi- 
cer (Enforcement), Ambala, was correct 
in deposing in paragraph 18 (iii) of the 
State’s return that the payment of goods 
tax by the petiticners was governed by 
the first proviso to Section 4 read with 
the proviso to Rule 9 and those provi- 
sions requiring payment of any lump 
sum are mardatory and the petitioners, 
as owners of public carriers, could nof 
opt to pay tax in any other manner. 

It was during the course of argu~ 
ments and  counter-arguments on this 
fssue that the learned Advocate-General 
stated that since the entire relief claim- 
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ed by the petitioners in their respective 
writ petitions was being conceded by the 
State of Haryana, it was unnecessary to 
go into the question of any possible al- 
ternative claim which may be made by, 
the State of Haryana contrary to its 
own stand taken in its return. In the 
circumstances of this case we do not 
appear to be called upon to decide this 
moot point as the State of Haryana 
must be pinned down to the stand taken 
by it against the petitioners during the 
relevant period ending December 31, 
1969, as also in its written statement 
filed in reply to the writ petition. The 
State cannot be allowed to blow hot and 
cold in the same breath. Having found 
its claim for lump sum tax against the 
petitioners being not tenable in any view 
of the matter, it is not open to the State 
to now turn round and seek to claim 
from the petitioners what the State had 
itself led the petitioners to believe that - 
it neither could claim nor was claiming, 


Moreover, as compared with the 
categorical statement made in the origi- 
nal affidavit filed on behalf of the State 
of Haryana it has now been stated by 
the Excise and Taxation Officer in para= 
graph 2 of his supplementary affidavit, 
dated October 24, 1970 (filed after the 
conclusion of arguments of both sides) 
that he is taking up the changed posi- 
tion “in view of the advice now receiv~ 
ed” by him. In our opinion, the State is 
not permitted to lead citizens into such 
traps by taking up one categorical posi- 
tion in the first instance and subse- 
quently saying that the original position 
was taken under a mistaken legal advice, 
and that in accordance with fresh and 
better advice subsequently received the 
citizens should have acted in a different 
manner. Prima facie there appears to 
be substantial force in the argument of 
Mr. Laxmi Grover and the stand taken 
in the original affidavit of the Excise 
and Taxation Officer about the liability, 
of any of the petitioners to pay goods 
tax only in lump sum under the proviso 
to Section 4 read with the proviso to 
Rule 9 does not appear to be unjustified. 
We, however, refrain from pronouncing 
finally on this point as the State can- 
not possibly claim goods tax from the 
petitioners calculated in any manner 
other than on lump sum basis—as the 
petitioners could not be expected to 
maintain the accounts etc. which are re- 
quired to be maintained for purposes of 
assessment on mileage/freight basis under 
the purview of Rule 9. Having been 
given to understand throughout the re< 
levant period that demand on lump sum 
basis alone was and could be made 
against them, they cannot now be asked 
to face a different situation. Nothing 
ean, therefore, be claimed or recovered 
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from the petitioners on account of goods 
tax in respect of their vehicles plied on 
the basis of the pre-organisation permits 
which remained valid and operative in 
the State of Haryana because of the pro- 
visions of Section 74 of the Reorganisa- 
tion Act. 

12. For the foregoing reasons, 
both these writ petitions are allowed, 
and the State of Haryana is restrained 
from claiming any goods tax from the 
petitioners for goods transported by them 
in or through the territories of that State 
in their trucks in question plied in that 
State under the transport permits grant- 
ed to them by the composite State of 
Punjab which permits remained current 
in all the successor States up to Decem- 
ber 31, 1969. The Union Territory of 
Chandigarh would be entitled to recover 
Rs. 300/- per annum on account of goods 
tax on lump sum basis from the peti- 
tioners for the period January 1, 1968, 
to December 31, 1969, in respect of the 
running of the abovementioned transport 
vehicles under the permits which ex- 
pired on December 31, 1969. Costs of 
the petitioners shall be borne by res- 
pondents i and 2 as they had admitted- 
ly harassed the petitioners with claims 
for the tax which they themselves have 


not now supported. Counsel’s fee 
Rs. 250/- in each case. 

HARBANS SINGH, C. J.: 13. 
T agree entirely. 

P. C. JAIN, Ja: 14, I also 
agree, 


Petitions allowed. 
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MEHAR SINGH, C. J. AND 
P. C. JAIN, J. 


Sarwan Singh and others, Appellants 
v. Smt. Dhan Kaur and another, Res- 
pondents. 


Letters Patent Appeal No. 281 of 
1966, D/- 7-5-1969 against judgment of 
Harbans Singh, J. in S. A. No. 736 of 
1964, D/- 10-3-1966. 

Hindu Succession Act (1956), S. 18 
æ Expression “if the nature of the rela- 
tionship is the same in every other res- 
pect” — Interpretation of — Person 
dying intestate — Succession — Full 
blood sisters exclude half-blood brothers 
m- (Hindu Law — Succession — Relation 
of full blood excludes half blood). 

According to Section 18, full blood 
sisters of a person dying intestate ex- 
clude half-blood brothers. The brothers 
and sisters fall in entry No. II of Cl. II 
of the Schedule and the nature of rela- 
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tionship of both must be taken to be 
the same, being the children of the 
father of the intestate. Looking at the 
scheme of the entire Act, it cannot be 
said that as between sisters and brothers 
the nature of relationship is not the same 
in every other respect. (Para 3) 


Section 18 is a substantial reproduc- 
tion of the rule of Hindu Law whereby 
relations of the full blood are preferred 
to those.of the half blood and lays down 
a rule of general applicability to heirs, 
male and female alike. The applicabi- 
lity of this rule of preference is condi- 
tioned by the words “if the nature of 
relationship is the same in every other 
respect”, and all that is meant by say- 
ing that the “nature of relationship 
should be the same” is that they should 
be equally related. (Paras 2, 3) 


For the purpose of preference the 
Act makes no distinction between a son 
and a daughter and the nature of the 
relationship of the both with the father 
or mother is that of a child. Thus the 
nature of relationship of brothers and 
sisters, being the children of the father 
of the intestate, is the same. The nature 
of relationship is to be reckoned in 
terms of degrees of ascent or descent or 
both. Section 18 speaks of the nature 
of relationship being the same and not 
the relationship being the same. For 
applying the rule of preference given in 
this section, the nature of the relation- 
ship must be the same in every other 
respect, for example, it would not be ap- 
plicable if an heir is preferred under any 
other provision of the Act. (Para 2) 


J. V. Gupta, for Appellants; Tirath 
Singh and Naginder Singh, for Respond- 
ents. 

P. C. JAIN, J.: Briefly the facts of 
this case are as follows:— 


One Lehna had two wives, Smt. 
Partapo and Smt. Mehtabo. From Smt. 
Mehtabo he had one son Babu Singh 
and two daughters, Dhan Kaur and Ind 
Kaur. There was another son from Smt. 
Mehtabo who had predeceased Lehna 
with whom we are not concerned. From 
Smt. Partapo, Lehna had two sons, 
Kishan Singh and Sarwan Singh. Babu 
Singh died on 25th February, 1961 with- 
out leaving any issue or widow. The 
dispute is about the inheritance of his 
estate. Kishan Singh and Sarwan Singh 
claimed that Babu Singh had executed 
a will Exhibit D.1 on 28th January, 1961 
by which he left his entire property to 
them. On the basis of the will sub- 
sequently a mutation was also effected, 
Smt. Dhan Kaur respondent brought a 
suit for possession of one~half of the 
property left by Babu Singh, against 
Sarwan Singh and others appellants 
challenging the genuineness of the will 
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and claiming that she and Ind Kaur 
were the sole heirs of Babu Singh 
deceased, being his sisters. Smt. Ind 
Kaur was impleaded as pro forma de- 
fendant. The suit was contested by the 
appellants. 


The trial Court found that the will 
was genuine and dismissed the suit. The 
first appellate Court reversed the finding 
of the trial Court and held that the will 
was a piece of forgery. The issue whe- 
ther Smt. Dhan Kaur and Smt. Ind Kaur 
were the real sisters of Babu Singh 
deceased, was decided by both the Courts 
in favour of the plaintiff. The appeal 
was allowed by the appellate Court and 
the suit of Smt. Dhan Kaur was decreed. 
Feeling aggrieved from the judgment 
and decree of tne first appellate Court, 
Regular Second Appeal No. 736 of 1964 
was filed in this Court which was heard 
by Harbans Singh, J. The learned Single 
Judge did not find any merit in the ap- 
peal and dismissed the same on 10th 
March, 1966. Against this decision of 
the learned Single Judge, Sarwan Singh 
and others have filed this appeal under 
Clause 10 of the Letters Patent. 


2. The orly question for deter- 
mination- in this appeal is as to rival 
claims to succession between sisters and 
brothers of the half-blood. Section 18 
of the Hindu Succession Act, 1956 (here- 
ae referred to as the Act) reads as 
under:— 


“18. Heirs related to an intestate by 
full blood shall be preferred to heirs re- 
lated by half blood, if. the nature of the 
relationship is the same in every other 
respect.” 


It was contended by Mr. Gupta, 
learned counsel for the appellants that 
on the correct interpretation of Sec. 18, 
full blood sisters can exclude half blood 
sisters so also full blood brothers can ex- 
clude half blood brothers; but full blood 
sisters cannot exclude half blood 
brothers as between sisters and brothers 
the nature of relazionship is not the same 
in every other respect. According to the 
learned counsel s between the sisters, 
i.e.. Smt. Dhan Kaur and Smt. Ind Kaur 
on one side and Smt. Bishan Kaur on 
the other, Dhan Kaur and Ind Kaur would 
be preferred but that when the contest is 
between the sisters on one side and 
brothers on the other, the nature of re- 
lationship between the two cannot be 
said to be the sarre, one set being sisters 
and the other set being brothers. I am 
unable to accept this contention of the 
learned counsel. Section 18 is a sub- 
stantial reproduction of the rule of Hindu 
Law whereby relations of the full blood 
are preferred to those of the half blood 
and lays down a rule of general appli- 
cability to heirs, male and female alike. 
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The applicability of this rule of prefer- 
ence is conditioned by the words ‘if the 
mature of relationship is the same in 
every other respect’ and these are the 
words on which great stress was laid 
by the learned counsel for the appel- 
lants in support of his contention. 


_ The nature of the relationship of the 
heirs with the intestate is to be taken 
into consideration. For the purpose of 
preference this Act makes no distinction 
between a son and a daughter and the 
nature of the relationship of the both 
with the father or the mother is that 
of a child. Thus the nature of relation- 
ship of brothers and sisters, being the 
children of the father of the intestate, is 
the same. The nature of relationship is 
to be reckoned in terms of degrees of 
ascent or descent or both. ‘This section 
speaks of the nature of relationship 
being the same and not the relationship 
being the same. The meaning of the 
words ‘nature of relationship’ must be 
found in the sense in which they best 
harmonise with the scheme. For apply- 
ing the rule of preference given in this 
section, the nature of the relationship 
must be the same in every other respect, 
for example, it would not be applicable 
if an heir is preferred under any other 
provision of this Act, 


3. From what I have said above, 
I feel that no such distinction can be 
recognised as is being suggested by the 
learned counsel for the appellants. The 
brothers and sisters fall in entry No. 2 
of Cl. 2 of the Schedule and the nature 
of relationship of both must be taken to 
be the same, being the children of the 
father of the intestate. I am in full 
agreement with the observation of the 
learned Single Judge that looking at the 
scheme of the entire Act, no such dis- 
tinction can be recognised and apparent- 
ly all that is meant by saying that the 
‘nature of relationship should be the 
same’ is that they should be equally re- 
lated. In this view of the matter, I hold 
that Smt. Dhan Kaur and Smt. Ind Kaur 
would exclude not only Smt. Bishan 
Kaur but also Sarwan Singh appellant 
and Kishan Singh, they being sister and 
brothers of the half blood. Consequent- 
ly there is no force in this appeal and 
the same is dismissed. However, there 
will be no order as to costs. 


MEHAR SINGH, C. J.: 4. I 
agree. 
Appeal dismissed. 





r} 


1971 


AIR 1971 PUNJAB & HARYANA 325 
(V 58 C 70) 


D. K., MAHAJAN AND BAL RAJ 
TULI, JJ. 


Smt. Shallo Devi and another, Ap- 
pellants v. Mohinder Singh and others, 
Respondents. 

First Appeal No. 339 of 1961 and 
C. M. No. 1680-C of 1962, D/- 28-10-1970 
from order of Mahesh Chandra Sub., J. 
ist Class Karnal, D/- 31-10-1961. 


(A) Transfer of Property Act (1882), 
S. 53 — A creditor can exercise his 
option to avoid a fraudulent transfer 
(collusive decree in this case) under Sec- 
tion 53 by attaching the transferred pro- 
perty in execution of his decree—A re- 
gular suit is not necessary for avoiding 
the transfer. AIR 1920 Mad 748 (FB) 
& AIR 1954 Mad 173, Rel. on. 
(Para 4) 
(B) Transfer of Property. Act (1882), 
S. 53 — Though the Act is not in force 
in the State of Haryana, the principles 
underlying S. 53 are followed as being 
in consonance with justice, equity and 
good conscience — But the procedural 
technicality of filing a suit on behalf of 
all creditors cannot be pleaded to defeat 
the claim of attaching creditor. AIR 
1961 Punj 398, Rel. on. (Para 4) 


(C) Transfer of Property Act (1882), 
S. 53 — In a suit by a third party clai- 
mant under O. 21, R. 63, Civil P. C., the 
attaching decree-holder can plead by 
way of defence that the transfer in 
favour of the plaintiff was under a col- 
lusive decree and was not binding on 
him under S. 53. (Para 5) 


Cases Referred: Chronological Paras 


(1961) AIR 1961 Punj 398 (V 48)= 
ILR (1961) 2 Punj 378, Badri 
Dass v. Chuni Lal 4 

(1954) AIR 1954 Mad 173 (V 41)= 
66 Mad LW 729, K Najamma 
v. K. Rangappa 

(1920) AIR 1920 Mad 748 (V 7)= 
39 Mad LJ 350 (FB), N. N. L. 
Ramaswami Chettiar v. Mallappa 
Reddiar 

(1918) AIR 1918 Mad 421 (V 5)= 
(1918) ILR 41 Mad 612 (FB), 
Subramania Ayyar v. Muthia 
Chettiar 4 


J. K. Sharma, for Appellants; H. L. 
Sarin, Sr. Advocate, with Miss Ranjit 
Kaur, for Respondent No. 4. 


JUDGMENT:— The  plaintiff-appel- 
lants filed a suit under Order 21, Rule 63, 
Civil P. C., for a declaration that they 
are the owners in possession of the at- 
tached land mentioned in para 1 of the 
plaint and defendant 2 had no concern 
or connection therewith, and that for this 
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reason, defendant 1 had no right to get 
that land attached and sold in execution 
of his decree against defendants 2 and 
3. The plaintiffs are the wives of the 
sons of defendant 2, Vishan Singh, who 
is the father’s brother of Girdhar Gopal, 
defendant 3. A sum of Rs. 5,250.00 wes 
due to defendant 1 (Mohinder Singh) 
from defendants 2 and 3 on the basis of 
a bond dated August 31, 1958. Since he 
was not being paid the amount, he serv- 
ed notices through his counsel on 
defendants 2 and 3 for the payment of 
the amount due to him. The notices are 
dated March 28, 1959, but were sent by 
registered post to the two defendants cn 
April 6, 1959. A copy of the notice is 
Exhibit D.1 while postal receipts are 
Exhibits D.2 and D.8. 


On May 1, 1959, the plaintiff-appel- 
lants filed a suit in the Court of Shri 
Nathu Ram Sharma, Subordinate Judge 
First Class, Karnal, for the possession of 
150 kanals of land against Vishan Singh, 
defendant 2 on the allegation that the 
parties were living in Shujabad, district 
Multan, before the partition of the 
country and defendant 2 had gifted 
about 70 acres of his land to the plain- 
tiffs for their maintenance as well as 
that of their children. The gift was 
pleaded to be oral accompanied by pos- 
session. They continued to be in pos- 
session of that land till they migrated 
from that place owing to the partition 
of the country and for this reason muta- 
tion of the land in their favour could 
not take place. Since the land was not 
mutated in their names in Pakistan, and 
continued to remain in the name of de- 
fendant 2, the latter was allotted land 
in lieu thereof in India, but he gave 
possession of that land to the plaintiffs 
who continued to receive its produce. 
Defendant 2 told them that he would 
get the land mutated in their names 
after proprietary rights were conferred 
upon him. The proprietary rights were 
conferred on defendant 2 in 1955, but 
he refused to get the land mutated in 
the names of the plaintiffs so much so 
that he took possession of the land about 
a year prior to the institution of the 
suit. For this reason, they were forced 
to file the suit for possession of the land 
against defendant 2. This suit was re- 
gistered on May 4, 1959, and summons 
were ordered to be issued to the defend- 
ant for May 16, 1959, but on May 5, 
1959, the plaintiffs and the defendant ap- 
peared before the Court and a decree 
was passed in favour of the plaintiffs 
against the defendant as prayed on the 
admission of the plaintiffs’ claim by 
Vishan Singh defendant. This admis- 
sion was contained in an application filed 
by the parties on May 5, 1959, to the 
effect that they had compromised the 
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matter as a result of which the defend- 
ant had admitted the claim of the plain- 
tiffs. The plaintiffs based their title to 
the land on that decree. 

2. Defendant 1 contested the suit 
and pleaded that the decree obtained by 
the plaintiffs against defendant 2 on May 
5, 1959, was a coltusive one and had been 
menoeuvred by defendant 2 in order te 
defeat and delay his creditors including 
himself. The said defendant had obtain- 
ed the decree for Rs. 5,300.00 against 
defendants 2 and 3 on the basis of an 
award made by an arbitrator and agreed 
to by all the parties. This decree was 
passed on May 28, 1959. Defendant 1 
pleaded that the decree passed in favour 
of the plaintiffs sgainst defendant 2 for 
the possession of the land on May 5, 
1959, was not binding on him and he 
was entitled to get the land attached and 
sold as belonging to defendant 2. The 
learned trial Court framed the following 
issues on the pleadings of the parties: 

1. Whether the plaintiff is the owner 
in possession of the suit property? D. P. 

9. Whether the decree has been ob- 
tained collusively and with a view to 
defraud the creditors and its effect? O. D, 

3. Relief. 

Issue No. 1 is not happily worded be- 
cause there are two plaintiffs in the suit 

whereas this issue mentions only a plain- 

ee in singular. Whe issue should have 
een— 

“Whether the plaintiffs are the 

owners in possession of the suit pro- 
perty?” 
The parties led their evidence and after 
considering the same, the learned trial 
Court came to the conclusion that the 
decree dated May 5, 1959, was a collu- 
sive one which did not make the plain- 
tiffs owners in possession of the land in 
suit and defendant 1 was entitled to have 
that land sold in execution of his decree. 
This decree was passed on October 31, 
1961, and the plaintiffs, being aggrieved 
against that decree, have filed the pre- 
sent appeal, 


3. The Tearned counsel for the 
appellants has relied on the decree pas- 
sed in favour of -he appellants against 
defendant 2 on May 5, 1959, for esta- 
blishing the title and possession of the 
appellants to the land in suit. There is 
no other documentary evidence to sup- 
port the claim. “he oral evidence of 
Mool Chand, attorney of the plaintiffs, 
and other witnesses has been disbeliev- 
ed and, in our opinion, rightly. If the 
Jand had been actually gifted to the ap- 
pellants in Pakistan, there would have 
been some entries in the revenue records 
fo that effect. Na date of the gift in 
favour of the appe_lants in Pakistan has 
been stated. If the land had really been 
gifted by defendant 2 in favour of the 
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appellants in Pakistan, he would have 
got the quasi-permanent allotment in 
favour of the appellants instead of him- 
self. It cannot also be believed that he 
was promising to have the land, allotted 
to him in India in lieu of the land left 
by him in Pakistan and which had been 
gifted to the appellants, mutated in 
favour of the plaintiffs after obtaining 
the proprietary rights but he refused to 
abide by his compromise after he had 
obtained the proprietary rights in 1955 
and that he took back the possession of 
the land from them about a year prior 
to the institution of the suit. If that 
were so, defendant 2 would not have 
admitted the claim of the appellants on 
the very second day of the registration 
of their suit without even the summons 
being issued to or served on him. There 
is, therefore, no doubt that defendant 2 
got the suit filed against himself by the 
appellants and, after admitting their 
claim, got the decree passed in their 
favour. The decree is clearly a colu- 
sive one and was manoeuvred in order 
to make the land unavailable to the cre- 
ditors of defendant 2 and thus to defeat 
and delay them in the recovery of their 
debts. Defendant 1 had already served 
a notice on defendants 2 and 3 on April 
6, 1959, before the. plaintiff-appellants 
filed their suit on May 1, 1959, in which 
the decree was passed in their favour 
on May 5, 1959. Defendants 2 and 3 
agreed to refer the dispute between them 
and defendant 1 on the basis of the bond 
dated August 31, 1958, to arbitration by 
an agreement dated May 25, 1959. Shri 
Puran Singh was appointed the sole 
arbitrator who gave his award which 
was got made the rule of the Court on 
May 28, 1959, and a decree on the basis 
of that award was passed in favour of 
defendant 1 against defendants 2 and 3 
for Rs. 5,300.00. It is quite evident from 
this fact that after admitting the claim 
of the plaintiffs in their suit and think- 
ing that the land had gone out of the 
reach of defendant 1, they agreed to 
the decree being passed against them on 
May 28, 1959, on the basis of the award. 
Defendant 1 has stated that he had no 
knowledge of the collusive decree which 
had been passed in favour of the plain- 
tiffs against defendant 2 on May 5, 1959. 
He, therefore, got that land attached in 
execution of his decree on December 29, 
1959. Against that attachment, the 
plaintifis filed an application under O. 21 
R. 58, Civil P. C., on January 20, 1960, 
which was dismissed by the learned 
Senior Subordinate Judge, Karnal, on 
June 28, 1960. 


4. The Jearned counsel for the 
appellants has, however, argued that 
conceding the decree dated May 5, 1959, 
to be a collusive one between the ap- 
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pellants and defendant 2, it was a good 
decree qua them which passed a valid 
title and possession of the land to the 
appellants. Mohinder Singh respondent 
could not get the land in suit attached 
and sold in execution of his decree but 
he should have filed a suit for avoiding 
the decree dated May 5, 1959, in accord- 
ance with Section 53 of the Transfer of 
Property Act, which reads as under:— 

"583. (1) Every transfer of immova-~ 
ble property made with intent to defeat 
or delay the creditors of the transferor 
shall be voidable at the option of any 
creditor so defeated or delayed. 


Nothing in this sub-section shall 
impair the rights of a transferee in good 
faith and for consideration. 


Nothing in this sub-section shall 
affect any law for the time being in 
force relating to insolvency. 


A suit instituted by a creditor (which 
term includes a decree-holder whether 
he has or has not applied for execution 
of his decree) to avoid a transfer on the 
ground that it has been made with in- 
tent to defeat or delay the creditors of 
the transferor, shall be instituted on þe- 
half of, or for the benefit of, all the 
creditors. 

(2) Every transfer of immoveable 
property made without consideration 
with intent to defraud a subsequent 
transferee shall be voidable at the option 
of such transferee. 

For the purposes of this sub-section, 
no transfer made without consideration 
shall be deemed to have been made with 
intent to defraud by reason only that 
a subsequent transfer for consideration 
was made.” 

We, however, find no substance in this 
submission. Under Section 53 of the 
Transfer of Property Act, it is not neces- 
sary that the creditor or creditors, who 
have been delayed or defeated, have to 
file a suit for avoiding dispossession of 
the property by the judgment-debtors. 
The transfer of immoveable property 
made with intent to defeat or delay the 
creditors of the transferor is voidable at 
the option of any creditor so defeated 
or delayed and such a creditor can avoid 
the transfer by attaching that transfer- 
red property in execution of his decree 
and thus exercise his option to avoid 
that transfer.. It was held by a Full 
Bench of the Madras High Court in 
N. N. L. Ramaswami Chettiar v. Mall- 
oe Reddiar, AIR 1920 Mad 748 (FB) 
at— 

“it If open fo an attaching decree« 
holder to plead in defence to a suit by 
from the judgment-debtor 
whose claim has been rejected, that the 
transfer to him was fraudulent under 
Section 53, Transfer of Property Aci, 
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without the creditor himself filing a suif 
to avoid the transfer.” 

The contrary view in Subramania Ayyar 
v. Muthia Chettiar, (1918) ILR 41 Mad 
612 = (AIR 1918 Mad 421) (FB) was 
overruled. This matter was again con- 
sidered by a learned Single Judge of the 
Madras High Court in Kallubandi Nan- 
jamma v. Kethe Rangappa, AIR 1954 
Mad 173, and it was held that— 

; “it is well settled that creditor hay- 
ing the right to avoid a transfer under 
Section 53, Transfer of Property Act, can 
do so by any act which shows clearly 
os unambiguously an intention to avoid, 
i 2 


“when a decree-holder entitled to 

avoid a transfer of property under Sec- 
tion 53, Transfer of Property Act, has 
elected to do so by bringing the proper~ 
ties to sale in execution of his decree, 
that avoidance enures for the benefit of 
the auction purchaser, notwithstanding 
that he is not himself a creditor or 
transferee.” 
We are in respectful agreement with the 
view propounded by the Madras High 
Court in the above two cases and hold 
that it was not necessary for defendant~ 
respondent 1 to file a suit under Sec. 53 
of the Transfer of Property Act to avoid 
the collusive decree obtained by the ap- 
pellants against defendant 2 on May 5, 
1959, but that he could avoid that decree 
by asking for the attachment and sale 
of the land in execution of his decree, 
It has also to be borne in mind that 
Section 53 of the Transfer of Property 
Act is not in force in the State of Har- 
yana to which the parties belong and 
its procedural technicality cannot be 
pleaded to defeat the claim of the at. 
taching creditor. It was held by a Divi- 
sion Bench of this Court (Mehar Singh 
and Gosain, JJ.), in Badri Dass v. Chuni 
Lal, ILR (1961) 2 Punj 378 = (AIR 1961 
Punj 398) that— 


“it is true that the last portion of 
sub-s. (1) of S. 53 of the Transfer of 
Property Act specifically provides that a 
suit of this nature shall be instituted on 
behalf of, or for the benefit of the credi- 
tors. If the Transfer of Property Act 
were in force in the Punjab, we would 
have no option but to accept the cona 
tentions raised on behalf of the appel- 
lant. The Act, however, is not in force 
in this State and although the principles 
underlying it, based as they are on uni 
formally accepted notions of justice, 
equity and good conscience, have been 
invariably followed, the technicalities 
and procedure prescribed in certain sece 
tions of the Act have never been treat» 
ed as the prevailing law.” 

5. For the reasons given abo 
we hold that defendant 2 transferred the 


= 
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land in suit in favour of the plaintiff- 
appellants by meens of the decree dated 
May 5, 1959, in order to defeat and delay 
his creditors particularly defendant-res- 
pondent 1, and that the latter was entitl- 
ed to have the land in suit attached and 
sold in execution of his decree and that 
it was not necessary for him to file a 
suit for avoiding that collusive decree 
of May 5, 1959. The plea of fraudulent 
transfer in order to defeat and delay the 
creditors could be taken by way of de- 
fence to the suit of the appellants filed 
under Order 21, Rule 63, Civil Procedure 
Code. There is thus no merit in this ap- 
peal which is dismissed but without any 
order as to costs. 

6. During the pendency of the 
appeal, the land in suit was sold and was 
purchased by Chander Bhan. An appli- 
cation (C. M. 1680/C of 1962) was made 
for impleading him as a respondent to 
the appeal. This application was direct- 
ed to be heard along with the appeal 
by Shamsher Bahadur, J., on January 18, 
1962. Chander Bhan is represented by 
counsel at the hearing of this appeal. 
In fact, the appeel has been contested 
only by him. He has no objection to 
the application being granted. Accord- 
ingly, we allow the application and make 
rs ea Bhan a respondent to the ap- 
pe 

Appeal dismissed. 
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Bahadur Singh and others, Appel- 
Tants v. Smt. Har Kaur (decd.) and 
others, Respondents. 


Second Appeal No. 553 of 1960, D/- 
5-12-1969, from order of Chetan Das 
sty Addl. Dist. J. Ferozepore, D/- 27-1- 
1960. 


Civil P. C. (1908), O. 22, R. 4 (3) — 
Application for brinzing legal representa-< 
tive of sole respondent on record — 
Delay — Plea of ignorance of death of 
opponent — Not sufficient — Applicant 
must prove that ignorance was not due to 
neglectful indifference or blameworthy 
remissness — It is for the applicant to 
prove absence of want of care and negli- 
gence on his part. (Para 3) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Purj 335 (V 47)= 

62 Pun LR 133 (FB), Firm Dittu 
Ram Eyedan v. 3m Press Co. 
Ltd. Fazilka 3 


H. S. Gujral, for Appellants; Balraj 


- Bahl, for Responderts. 


JUDGMENT:— This appeal must be 
dismissed as having abated. The rele- 


AN/CN/A457/70/SNV/D . 
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vant facts are undisputed and are these, 
Shrimati Har Kaur, the sole respondent, 
died on the 6th of May, 1960. By a 
letter dated the 23rd of July, 1960, the 
counsel for the appellants informed them 
about her death and, on the 9th of 
August, 1960, an application was made 
on their behalf praying that six persons 
be impleaded as respondents in substitu- 
tion for Shrimati Har Kaur. 


The application as well as the affix 
davits filed in support of it stated:— 


“Har Kaur respondent was residing 
in village Bhangala Tehsil Patti, District 
Amritsar, which is at a distance of about 
20-25 miles from the residential village 
of appellants, while going via Railway 
Sa rengaiialaes the distance is about 40 
miles. 


The appellants had no occasion or 
concern to go to the village of Shrimati 
Har Kaur and the news of the death of 
respondent came by the letter of their 
counsel dated 23-7-1960, which was res 
ceived a few days ago.” 


No other reason for making the ap- 
plication after the expiry of 90 days 
from the death of Shrimati Har Kaur 
was put forward by the appellants. On 
the 4th of November, 1960, another ap- 
plication was made on their behalf with 
the prayer that 2 more persons be added 
to the list of legal representatives of 
Shrimati Har Kaur and that a correction 
be made about the name of one of the 
six who were sought to be brought on 
the record by means of the earlier ap- 
plication. Both these applications were 
pranted by Pandit, J. subject to all just 
exceptions. 


2. Even if it be taken for grant- 
ed that the appellants had no knowledge 
of the death of Shrimati Har Kaur prior 
to the receipt by them of the letter 
dated the 23rd of July, 1960, said to have 
been written to them by their counsel, 
they have failed to show and even to 
put forward any sufficient reason for 
not making the earlier application with- 
in the period allowed by law which ex- 
pired no earlier than the 4th of August, 
1960. The said letter, it may be pre- 
sumed, was received by them on the 
day when it would have normally reach- 
ed them by post and I do not think it 
would be legitimate for the Court to 
assume that they were in receipt of it 
later than, say, the 28th of July, 1960, 
especially when they have remained con- 
tent with making a very vague allega- 
tion in this regard, that being to the 
effect: 

“the letter of their counsel, which 
«was received a few days ago.” 

If the letter reached the appellants 
on the 27th or 28th of July, 1960, they 
could easily obtain information about 


uy 
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the names and other particulars of 
Shrimati Har Kaur’s legal representa- 
tives within a day or two and then make 
the required application under Rule 9 
of Order 22 of the Code of Civil Pro- 
cedure on or before the 4th of August, 
1960. That they failed to do and they 
have only themselves to blame for the 
expiry of the period of limitation pro- 
vided for the making of an application 
praying that the legal representatives of 
the deceased party be brought on the 
record. Their failure has operated to 
vest a right in the opposite party and 
that right cannot be taken away unless 
the appellants are able to show suffi- 
cient cause for not making the applica- 
tion within time. 


3. Learned counsel for the ap-« 
pellants relies upon the following ob- 
servations in Firm Dittu Ram Eyedan 
v. Om Press Co. Ltd., Fazilka, AIR 1960 
Punj 335 (GB), in support of his con- 
tention that the abovementioned failure 
on their part is liable to be condoned:— 


“In construing the expression “suffi- 
cient cause”, the existence or otherwise, 
of negligence of the applicant is always 


. a governing factor, and this is because 


of the omission to perform a duty cast 
upon him by law. If the applicant has 
been prevented from making an appli- 
cation due to circumstances beyond hig 
control or despite reasonable diligence, 
the Courts in their desire to do sub- 
stantial justice do ordinarily, condone 
delay.” 


These observations are of no help 
to the case of the appellants as they 


_ have failed to show that they were pre- 


vented from making the required appli- 
cation within time due to circumstances 
beyond their control or despite reason- 
able diligence. On the other hand, ac- 
cording to what they stated in their 
first application and the affidavits sup- 
porting it, such diligence on their part 
has negatived and an inference is deduci- 
ble that they could very well have made 
the required application within time if 
they had been just a little more careful. 


- In this connection, the following obser- 


vations of Tek Chand, J. in the Full 
Bench authority quoted above may be 
reproduced with advantage:— 

“I am however, of the view that 
before ignorance of death can be deem-~ 
ed to be a good ground, there must 
exist good grounds for ignorance not 
attributable to negligence. When law 
imposes an obligation on a person to 
bring legal representatives of deceased 
opponent on the record, within the pre- 
scribed period, mere want of knowledge 
of death, will be insufficient to secure 
him against consequences of abatement 
of his suit or appeal; he has further to 
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show absence of want of care. When 
reasonable vigilance is a duty, unquali- 
fied ignorance: cannot be deemed venial. 
Want of information may be overlooked 
if want was not induced by neglectful 
indifference or blameworthy remissness. 
Allowing oneself to remain in the dark 
cannot be treated as a pursuasive ground 
for condonation of delay. 

“The burden cannot be cast upon 
the opposite party who secures a valu- 
able advantage by the lapse of period 
of limitation, to adduce proof of facts 
and circumstances showing negligence or 
want of good faith on the part of the 
applicant. In the absence of circum- 
stances or proof of want of negligence. 
a bald statement that the applicant wag 
ignorant of the death cannot be deem- 
ed sufficient for revival of the suit or 
appeal.” i 

These observations apply with full 
force to the facts of the present case m 
which negligence on the part of the ap- 
pellants to acquaint themselves with the 
necessary facts is made out. 

4. In the result, the appeal is 
dismissed but the parties are left to bear 
their own costs. 

Appeal dismissed, 
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H. R. SODHI, J. 


Dalip Singh and others, Appellants 
v. Uttam Singh, Respondent. 


second Appeal No. 23 of 1967, D/- 
15-10-1970 from order of Udham Singh 
Dist., J. Gurdaspur, D/~ 1-3-1967. 

(A) Punjab Pre-emption Act (1 of 
1913) (as amended by Puniab Act (10 of 
1960), S. 15 (2) (b))—Plaintiff claiming 
right of pre-emption under S. 15 (2) (b) 
must prove by independent and positive 
evidence that the female inherited the 
property from her husband or son — 
(X-Ref:— Evidence Act (1872), Ss. 101- 
104 and 39). 

Thus where no mutation of inheri- 
tance nor any copy of Jamabandi is pro- 
duced by plaintiff in a pre-emption suit 
it was held that fact of inheritance was 
not proved. Mere entry in pedigree- 
table describing her as a widow or a 
mother of deceased was held not a suffi- 
clent proof of fact of inheritance. 

(Para 8} 
____(B) Punjab Pre-emption Act (1 of 
1913) (as amended by Punjab Act (10 of 
1960), S. 15 (2) (b)) — Plaintiff relying 
on S. 15 (2) (b) must plead that the 
female vendor has inherited the property 
from her husband or son — Mere plead- 
ing that a plaintiff has a right of pre- 


BO/BO/A431/71/GKC/C 


emption under S. 15 is not enough — 
(X-Ref:— Civil P. C., (1908), Order 6, 
Rule 2). (Para 9) 

I. S. Vimal with C. L. Lakhanpal. 
for Appellants. B, S. Jawanda, for Res- 
pondent. 

JUDGMENT:— This second appeal 
arises out of a suit for possession by 
pre-emption by Uttam Singh plaintiff 
respondent. Smt. Ishri widow of Kehar 
Singh and mother of Kartar Singh 
deceased sold land measuring 79 Kanals 
14 Marlas along with some other pro- 
perty, as described in the plaint, in 
favour of defendants-appellants for a 
sum of Rs. 10,945/-. Uttam Singh plain- 
tif is the son of a brother of Kehar 
Singh. He claimed a right to pre-empt 
the sale and hence the suit. 


2. The vendees, defendant-appel- 
lants, resisted the suit denying plaintifi’s 
superior right of pre-emption. It was 
pleaded that the sale price was paid and 
fixed in good faith. There were other 
pleas also taken and the parties went to 
trial on the following issues:— 

1. Whether the plaintiff has got a 
right of pre-emption? ; 

2. Whether “he alleged sale price of 
Rs. 10945/- was actually paid or fixed 
in good faith? : 

3. If not, what was the market price 
of the suit land on the date of sale? 

4. Whether the sult is bad for par- 
tial pre-emption" 

5. Whether the suit is correctly 
valued for purposes of court-fee and 
jurisdiction? ' 

6. Relief. | 

3. Relationship of the plaintiff 
with the vendor, as alleged by him was 
held to have been proved by oral evi- 
dence and also from the pedigree-table 
Exhibit P.1. In the plaint, the plaintiff 
had stated that he was claiming the 
right of pre-em>tion under Section 15 
of the Punjab Prze-emption Act, 1913, as 
amended by Purjab Act No. 10 of 1960 
(hereinafter called the Act). It was not 
specifically pleeded that the suit land 
was inherited by the vendor Smt. Ishri 
from her husband or son. The defend- 
ants in their written statement made an 
assertion that the vendor was the sole 
owner of the prcperty in dispute and in 
the replication filed by the plaintiff, 
there was again no averment that Smt. 
Ishri, vendor, inherited the property 
from her husband or her son and on 
that ground the blaintiff became entitled 
to pre-empt under Section 15 (2) (b) of 
the Act. If she was the sole owner as 
alleged by the appellants, the plaintiff 
could not have any right to pre-empt 
as the case would then be governed by 
Section 15 (1) (ah. The trial Court came 
to the conclusior. that the plaintiff had 
net pleaded that his case fell under Sec- 
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tion 15 (2) (b) and that even if it be 
assumed that the pleadings did covey 
what was sought to be made out at the 
trial namely that Smt. Ishri had suc- 
ceeded to the property through her son 
Kartar Singh deceased, there was no evi- 
dence to establish this plea. Issue No. $ 
was thus decided against the plaintiff. 
The other issues were not disposed of in 
view of the finding on issue No. 1 and 
the suit was dismissed. 


4, An appeal filed by the plain- 
tiff before the District Judge succeeded 
it being held that it stood established 
that the plaintiff had a superior right 
of pre-emption with regard to the pro- 
perty in dispute as Smt. Ishri succeeded 
to the same from her deceased son 
Kartar Singh. The case was according- 
ly remanded to the trial Court for deter- 
mination of the remaining issues, 


5. Defendants vendees have come 
up in second appeal to this Court. 


6. The sole question that arises 
for consideration is as to whether the 
plaintiff is possessed of a superior right 
of pre-emption. The learned District 
Judge placed reliance on the pedigree- 
table, Exhibit P.1, and the Jamabandi 
of Chak No. 86 G. B. (Exhibit P. 4), Dis- 
trict Lyallpur (Pakistan), for the year 
1947-48, pertaining to the land situate 
there in lieu of which the land in dis- 
pute had been allotted to Smt. Ishri by 
allotment order Exhibit P.5 


Ta Mr. C. L. Lakhanpal, learned 
counsel for the appellants, has strenu- 
ously contended that en entry in the 
pedigree-table showing relationship of 
the plaintiff with the vendor Smt. Ishri 
is not by itself enough to prove that the 
suit land came to the latter by inheri- 
tance from her son Kartar Singh deceas-« 
ed. It is further contended that the 
plaintiff never based his right of pre~ 
emption on the grounds specified in Sec« 
tion 15 (2) (b) of the Act. The argument 
is that right of pre-emption as contem- 
plated in this provision of law could 
arise only on the existence of certain 
facts which constituted condition prece- 
dent to the exercise of that right and 
those facts should have been pleaded by 
the plaintiff, and that in the absence of 
such a pleading, no amount of evidence 
could be looked into. There is substance 
in the contention of the learned counsel] 
that it is not proved that the lend in 
Pakistan, assuming that the suit land 
had been allotted in lieu thereof, was 
inherited by Smt. Ishri from her deceas- 
ed son. Jamabandi, Exhibit P.4, indi. 
cates only this much that Smt. Ishri, 
described as mother of Kartar Singh, 
was occupying 54 Kanals 14 Marlas of 
land of Khewat No. 30 and that she was 
having ownership rights in another area 
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of land measuring 54 Kanals 9 Marlas 
out of Khewat Nos. 31 and 32. The land 
in Khewat Nos. 31 and 32 had been 


. mortgaged by Smt. Ishri in favour of 


two persons, Harnam Singh and Sher 
Singh. In the pedigree-table, these 
Khewat Nos. are shown as having been 
held by Smt. Ishri and similarly some 
other Khewat Nos. by the plaintiff. The 
areas of these Khewat Nos. heild by the 
two lines of the same family are not 
known, 

8. Mr. B. S. Jawanda, learned 
counsel for the plaintiff-respondent, sub- 
mits that the only inference that can 


* reasonably be drawn from entries in the 


pedigree-table and the Jamabandi is that 
the suit land devolved upon Smt. Ishri 
by inheritance. Uttam Singh plaintiff is 
shown as holding Khewat Nos. 33, 34, 
25 and 36, whereas Smt. Ishri held 
Khewat Nos. 30, 31 and 32. It is urged 
that the two lines of Arjan Singh father 
of Kehar Singh and Sher Singh are 
shown as holding lands and that Ashri 
must have got the same as an heir on 
the death of her son Kartar Singh. The 
learned counsel lays stress on paras 8 
and 10 of Appendix VIII in the Punjab 
Settlement Manual which lays down in- 
structions to be followed by revenue offi- 
cers in the matter of preparation of re- 
venue records. These two paras cannot 
possibly be of any assistance to the 
learned counsel. Para 8 only provides 
that if an owner has lost his land (whe- 
ther by sale or by diluvion), but he 
claims a share in the shamilat, a note be 
made under his name in the genealogical 
tree, but no such holding will be shown 


. in the Khatauni or jamabandi. Para 10 


enjoins upon the officers that an owner 
by purchase should be entered on the 
left of the sub-division, taraf or patti in 
which he has purchased, and that a 
note should be added below his name 
showing from whom he purchased. 
The argument raised is that if 
Smt. Ishri had purchased land from any 
one, revenue officers would have made 
entries in accordance with the instruc- 
tions contained in the said Manual. I am 
afraid this argument is wholly fallaci- 
ous. It was the plaintiff who came to 
Court to establish his right of pre-emp- 
tion and the burden was on him to prove 
by positive evidence that the suit land 
had been inherited by Smt. § Ishri 
from her son Kartar Singh deceased and 
it was not for the defendants vendees 
to prove that she acquired this land by 
purchase. The mere mention of the 
name of a female landowner in the 
settlement pedigree-table describing her 
as a widow or a mother of the deceased 
landowner cannot by itself raise a pre- 
sumption that she inherited the land 
from the deceased person. A plaintiff 
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who has to establish a right based on 
the fact that the female inherited the 
property from her son or -husband has 
to independently prove that fact and 
mere entry in the pedigree-table will 
be of no avail howsoever strong may be 
the suspicions. The trial Court, in my 
opinion, took a correct view of law in 
holding that entries in the Jamabandi 
and the pedigree-table were not suffi- 
cient in the instant case to prove that the 
land was inherited by Smt. Ishri from 
Kartar Singh deceased. A finding can- 
not be based on mere conjectures 
or suspicions but on definite substantive 
evidence which is not available in the 
present case. No mutation of inheri 
tance was produced by the plaintiff nor 
any copy of the Jamabandi making re- 
ference to any such mutation. Oral evi- 
dence was rightly discarded by both the 
Courts below. 

9. I also agree with the learned 
counsel for the appellants that a plain- 
tiff in a pre-emption suit who relies on 
Section 15 (2) (b) of the Act must plead 
the necessary facts as contemplated 
therein. The exercise of right of pre- 
emption is restricted to different classes 
of persons possessing certain qualifica- 
tions and those qualifications must 
be pleaded. No such right is avail- 
able under Section 15 (2) (b) um- 
less the female vendor has inherited the 
property from her husband or son. In- 
heritance is, therefore, the sine qua non 
for the exercise of such a right. A 
female can acquire land otherwise than 
by inheritance as well and when she is 
the sole owner having not succeeded to 
a deceased husband or a son, sale by 
her will be pre-emptible by a different 
class of persons than if the sale is in 
respect of property so inherited. Merely 
pleading that a plaintiff has a right of 
pre-emption under Section 15 of the Act 
is not enough. 

10. For the foregoing reasons, 
the appeal must be allowed, judgment 
of the District Judge set aside and the 
decree of the trial Court dismissing the 
suit of the plaintiff restored. There is 


no order as to costs. 
Appeal allowed. 
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The Kartar Bus Service Ltd. Jullun- 
dur, Petitioner v. e Minister for 
Transport, Govt. of Punjab and another, 
Respondents. 

Civil Writ No. 2607 of 1968, DA 
17-10-1969. 


KM/LM/F589/69/SNV/M 
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Motor Vehisles Act (1939), Ss. 64 (f) 
and 64 (h) (as inserted by East Punjab 
Amendment Act 28 of 1948) and 64-A — 
Grant of permit — Order of grant not 
opposed — Oniy remedy of aggrieved 
party is revision under S. 64-A and not 
appeal under S. 64 (f) — Appeal being 
incompetent, further revision under 
Ci. (h) is also not maintainable. 
The only possible conclusion on the 
combined reading of Sections 64 (f) and 
(h) and 64-A is that against an order 
granting permit passed without having 
been opposed, nc appeal lies under Cl. (£) 
but only a revision lies under Sec. 64-A. 
- Appeal itself, in such case, being incom- 
petent, further revision before Govern- 
ment under Cl. ‘h), is also not maintain- 
able, on rejection of appeal. (Para 11) 
The revisior under Cl. (h) can be 
filed against tke appellate authority’s 
order in a comp2tent appeal and the re- 
visional authority tests the correctness 
and legality of chat appellate order. If 
an appeal is incompetent and still it is 
filed and rejected on the ground of in- 
competency, it cannot be said that revi- 
sion against such an order lies under 
Cl. (h) The azgrieved party in such 
circumstances has a clear remedy of ap- 
proaching the revisional authority under 
Section 64-A of the Act, under which a 
very wide power has been given to the 
appropriate authority to revise suo motu 
or on an application of an aggrieved 
person to test the impropriety or lega- 
lity of any order passed by a Regional 
Transport Authority in cases where no 
appeal lay. (Para 11) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Punj 18 (V 57)= 
1969 Cur LJ 423 (FB), Fatehgar 
Sahib Bus Service v. State Trans- 
port Commr. 

(1962) AIR 1962 Puni 94 (V 49)= 
ILR (1962) 1 Punj 285, Chautala 
Workers Co-op. Transport 
Society v. Stat2 of Punjab TI 


J. S. Wasu, for Petitioner: Rattan 
Singh, (for No. 1) and N. K. Sodhi, (for 
No. 2), for Respondents. 

ORDER:— Kartar Bus Service 
Limited, Jullundur, through Lachhman 
Singh Thakar, ‘Seneral Manager, has 
filed this petition under Arts. 226 and 
227 of the Constitution of India for the 
issuance of a writ of certiorari, quash- 
ing the order of the Minister for Trans- 
port, Punjab Government, respondent 
No. 1, dated 28rd July, 1968 (copy An~« 
nexure ‘C’ to the petition). 

. The facts as alleged in the 
petition are that the petitioner is a 
limited concern, incorporated in terms of 
the Indian Companies Act, and has been 
engaged in the business of providing 
passenger transport facilities on various 
routes in the State of Punjab for a 
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number of years. The State Transport 
Commissioner, Punjab, granted a regular 
permit to the petitioner-company, after 
complying with the mandatory provisions 
of the Indian Motor Vehicles Act (here« 
inefter referred to as the Act), valid for 
a period of three years on Hoshiarpur- 
Garhshankar-Nurpur route, on Septem~ 
ber 20, 1966. Aggrieved from the grant 
of permit to the petitioner-company, the 
Victory Public Hill Motor Transport 
Company (Private) Limited, Hoshiarpur, 
respondent No. 2, preferred an appeal 
to the Secretary to Government, Punjab, 
Transport Department, but the same was 
dismissed on the ground that respondent 
No. 2 (appellant) had failed to file ob- 
jections under Section 57 of the Act 
within time. Still dissatisfied with the 
order of the appellate authority, a revis 
sion was filed which was allowed by res- 
pondent No. 1, vide his order dated 23rd 
July, 1968 (Annexure ‘C’ to the peti- 
tion). It is this order the legality of 
which has been challenged by the peti- 
tioner on the grounds stated in the 
petition. 

3. Separate returns have been 
filed on behalf of respondent No. 1 as 
well as on behalf of respondent No. 2 
in which the material allegations made 
in the petition have been controverted, 
and it has been averred that the im- 
pugned order is perfectly legal. 


4. The only contention raised by 
Mr. J. S. Wasu, learned counsel for the 
petitioner, was that the impugned order 
passed by respondent No. 1, was without 
jurisdiction as no revision lay to him 
against the order of the appellate autho- 
rity. According to the learned counsel, 
the only right available to respondent 
No. 2 was to have filed a revision under 
Section 64-A of the Act. It was also 
contended by the learned counsel that 
the impugned order was not appealable 
under Section 64, sub-clause (f) of the 
Act, and as such no revision could be 
filed against the appellate order under 
Cl. (h) as amended by the East Punjab 
Amendment Act 28 of 1948. On the 
other hand, it was vehemently argued by 
Mr. Sodhi, learned counsel for respond- 
ent No. 2 that Section 64-A of the Act 
was not at all applicable to the facts of 
this case. According to the learned coun- 
sel the impugned order was appealable 
under Section 64 (f) of the Act, though 
it may be that respondent No. 2 having 
not opposed the grant of the permit in 
favour of the petitioner, was not en- 
titled to file an appeal. In other words, 
what was sought to be argued by the 
learned counsel, was that the order 
granting a permit is appealable, but that 
remedy may not be available to a per- 
son who has not opposed the grant 
thereof before the appropriate authority. 
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l 5. The relevant provisions of the 
Act with which we are concerned, read 
as under: 
“Section 64, Appeals— Any person— 
x x x x 


x x x x 

(f) being a local authority or police 
authority or an association which, or a 
person providing transport facilities who, 
having opposed the grant of a permit, is 
aggrieved by the grant thereof or by any 
condition attached thereto, or 

x x x x 

x xX X x 
may, within the prescribed time and 
in the prescribed manner, appeal to the 
prescribed authority who shall give such 
person and the original authority an op- 
portunity of being heard.” 


6. Clause (h) which was added to 
Section 64 in Punjab under Section 11 
of the East Punjab Amendment Act, 28 
of 1948, and S. 64-A read as under:— 

“(h) Government may ask the Ap- 
pellate Authority prescribed under the 
rules framed under this section to for- 
ward for its consideration any of the ap- 
peal decided by the Appellate Authority 
and may later, revise, cancel or uphold 
any such orders’— 

“64-A. Revision. 


The State Transport Authority may, 
either on its own motion or on an ap- 
plication made to it, call for the record 
of any case in which an order has been 
made by a Regional Transport Authority 
and in which no appeal lies, and if it 
appears to the State Transport Authority 
that the order made by the Regional 
Transport Authority is improper or 
illegal, the State Transport Authority 
may pass such order in relation to the 
case as it deems fit: 


Provided that the State Transport 
Authority shall not entertain any appli- 
cation from a person aggrieved by an 
order of a Regional Transport Autho- 
rity, unless the application : is made 
sa thirty days from the date of the 
order: 


Provided further that the State 
Transport Authority shall not pass an 
order under this section prejudicial to 
any person without giving him a reason- 
able opportunity of being heard.” 


is After giving my thoughtful 
consideration to the entire matter and 
to the relevant provisions of law refer- 
red to above, I am of the view that there 
is considerable force in the contention 
of the learned counsel for the petitioner 
and this petition deserves to ba allowed. 


8. Section 64 enumerates the per- 
sons or body who have been given right 
to appeal against different orders passed 
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by the Regional Transport Authority. An 
appeal shall lie only to the extent it is 
provided for under this section. Under 
Cl. ($), a right to appeal has only been 
given to a person who has opposed the 
grant of a permit before the Regional 
Transport Authority. The interpretation 
of Cl. (f) came up for consideration þe- 
fore a Full Bench of this Court in 
Fatehgarh Sahib Bus Service v. State 
Transport Commr., 1969 Cur LJ 423, 
wherein it was observed thus:— 


“The question posed in the referring 
order, as already pointed out, refers to 
the appellant-company having had a 
right to oppose and having been denied 
the opportunity to oppose. No doubt it 
had been denied the opportunity to 
oppose the grant of temporary permits 
to respondents 2 and 3, but on the words 
of Cl. (f) of Section 64 of the Act it is 
not that it was denied the opportunity 
of opposing the grant of the temporary 
permits to those respondents that gives 
it a right of appeal, but it is matter of 
‘having opposed the grant of a permit’ 
that does so, and here factually the ap- 
pellant-company did not oppose the grant 
of the permits to those respondents be- 
cause it could not do so for want of in- 
formation or notice that the grant of 
such permits was going to be under the 
consideration of respondent 1. The only 
person who can appeal under Cl. (f) of 
section 64 is the person who having op- 
posed the grant of a permit is aggrieved 
by the order granting a permit, which, 
as stated, is not the situation of the ap- 
pellant-company. So it had no right of 
appeal even under that clause.” 

9. Without going into the ques- 
tion whether the respondent company 
had proper notice of the application filed 
by the petitioner-company for the grant 
of the permit or not; the admitted fact 
is that the respondent-company did not 
oppose the grant of the permit in favour 
of petitioner-company and as such in 
view of the settled proposition of law, as 
is evident from the Full Bench decision 
referred to above, respondent No. 2 had 
no right of appeal under sub-clause (f) 
against the order of the State Transport 
Commissioner by which a permit was 
granted in favour of the petitioner-com- 
pany. The appeal filed before the ap- 
pellate authority by respondent No. 2 
being not competent was rightly reject- 
ed, and as such no revision could be 
filed under Cl. (h) as had been done in 
the present case because a revision 
under Cl (h.) was competent only against 
an order passed by an appellate autho- 
rity in a competent appeal which could 
legally be filed. The impugned order 
admittedly has been passed by respond- 
ent No. 1 in exercise of his revisional 
powers under Cl. (h) which obviously is 
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without jurisdiction and cannot be sus- 
tained. l 

10. The next question that arises 
for consideration is as to what was the 
remedy available to respondent No. 2 to 
seek his redress. In my view, from the 
plain reading of zhe relevant provisions 
referred to above, the only remedy 
available to respondent No. 2, was to 
have filed a revision under Section 64-A 
of the Act. Section 64-A was inserted 
by Section 59 of the Motor Vehicles 
(Amendment) Act No. 100 of 1956. This 
section provides for their revisional juris- 
diction of the State Transport Authority 
in cases in which no appeal lies. As 
observed earlier, respondent No. 2 could 
not file appeal urder Cl. (f) as he had 
not opposed the grant of permit and as 
such so far as respondent No. 2 was 
concerned no appeal lay against the im- 


pugned order of che State Transport 
Commissioner. 
11. Mr. Sodhi, learned counsel for 


respondent No. 2 in support of his con- 
tention, urged tha: it could not be said 
that the order of the State Transport 
Commissioner was not appealable as 
under Cl. (f) appeal was provided against 
the order granting permit. According to 
the learned couns2l the only bar pro- 
vided under Cl. ( was on the right of 
a particular individual who could not 
avail of the remedy of appeal in view of 
the fact that he had not opposed the 
grant of permit. It was also contended 
by the learned caunsel that the provi- 
sions of Section 64-A could be invoked 
only in those cases where no appeal at 
all was provided, jor example, an order 
of the Regional Transport Authority fix- 
ing timings of arrival and departure of 
stage carriages or an order refusing 
variation in permit conditions, or an 
order of replacem=nt on the plea that 
such an order is unauthorised and with- 
out jurisdiction and not in those cases 
where appeal was provided, but the right 
could not be avail=d of by a particular 
person in view of the disability provid- 
ed in the statute. In my view the ap- 
proach of the learned counsel is not 
correct and is untenable. The word 
‘appeal’ has not be2n defined nor has its 
scope been laid down in the statute. As 
to what does this word ‘appeal’ mean, 
I. D. Dua, J. (as he then was) in Chautala 
Workers Co-op. Trensport Society Ltd. v, 
State of Punjab, ATR 1962 Punj 94, ob- 
served thus:— 

“An appeal in legal parlance is held 
fo mean the removal of a cause from an 
inferior or subordirate to a superior tri- 
bunal or forum in order to test and 
scrutinise the correctness of the im- 
pugned decision. It amounts in essence 
and pith to a complaint to a higher 
forum that the decision of the subordi- 
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nate tribunal is erroneous and therefore 
liable to be rectified or set right.” 
There is no manner of doubt that res- 
pondent No. 2 could complain to the 
higher tribunal against the decision of 
the lower tribunal only if he had oppos- 
ed the grant of permit. Having not done 
so, respondent No. 2 could not file ap- 
peal under Cl..(f) of S. 64 of the Act and 
as such so far as he is concerned it shall 
be deemed that against the order grant- 
ing permit no appeal lay. The right of 
appeal is a substantive right and has been 
provided by the Legislature in the sta- 
tute expressly. It is for the party claim- 
ing a right of appeal to bring himself 
within the clauses enumerated in the ap- 
peal section failing which he can only seek 
protection of the revisional provisions of 
Section 64-A of the Act. Respondent 
No. 2’s appeal before the appellate 
authority was incompetent. That being 
so, further revision before the Govern- 
ment under Cl. (h) added by the East 
Punjab Amendment Act was also not 
maintainable. The revision under Cl. (h) 
can be filed against the appellate autho- 
rity’s order in, a competent appeal and 
the revisional authority tests the correct- 
ness and legality of that appellate order. 
If an appeal is incompetent and still it 
is filed and rejected on the ground of 
incompetency, it could not be held that 
revision against such an order lay under 
Cl. (h). The aggrieved party in such 
circumstances has a clear remedy of ap- 
proaching the revisional authority under 
Section 64-A of the Act, under which a 
very wide power has been given to the 
appropriate authority to revise suo motu 
or on an application of an aggrieved 
person to test the impropriety or lega- 
lity of any order passed by a Regional 
Transport Authority in cases where no 
appeal lay. In my view the only pos- 
sible conclusion on the combined reading 
of the relevant provisions of the statute 
is that against an order granting permit 
passed without having been opposed, no 
appeal lies under Cl. (f) but a revision 
lies under Section 64-A of the Act. It, 
therefore, follows that the impugned 
order passed by respondent No. 1, is 
illegal and without jurisdiction. 


12. Before parting with the judg- 
ment, I may observe that it was con- 
ceded by the learned counsel that in the 
Instant case the State Transport Com-~ 
missioner while granting permit, was ex- 
ercising the powers of Regional Trans- 
port Authority and no argument was ad- 
vanced on the basis of Rule 4.37 and the 
arguments of the learned counsel were 
only confined to Sections 64 and 64-A, 


13. For the reasons recorded 
above, I allow this petition and quash 
the order of respondent No, 1, dated 23rd 
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July, 1968 (copy Annexure ‘C’ to the 
petition) but make no order as to costs. 
Petition allowed, 
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Raja Ram Partap Singh and another, 
Petitioners v. The President, Land Acqui- 
sition Tribunal, Ludhiana Improvement 
Trust, Ludhiana’ and others, Respond- 
ents. 

Civil Writs Nos. 2940, 3260 to 3270 
of 1969 and 2812, 2574, 763, 645, 154, 
138, 1281 and 1282 of 1970, D/- 13-10- 
1970. 

(A) Punjab Town Improvement Act 
(4 of 1922), S. 59 — The section is not 
discriminatory on the ground that it 
denies the right of appeal against the 
award of Tribunal in respect of acquisi- 
tions under the Act when in similar 
situations right of appeal is provided for 
under the Land Acquisition Act — {X- 
Ref:— Constitution of India, Art. 14) — 
Civil Writ or 1590 of 1960, D/- 18-3- 
1963 (Punj) & Civil Writ No. 2030 of 
1967, D/- 6-11-1969 (Puni), Konowed; 


(B) Land Acquisition Act 
S. 23 — Fixation of price of large tract 
of acquired land by belting it (dividing 
into separate parcels) is not arbitrary: 
AIR 1953 Trav-Co 177, Dissented from. 

(Para 4) 
(C) Constitution of India, Art. 226 
— Point not raised before lower ‘Tri- 
bunal cannot be raised in writ petition 
especially when it relates to clerical 
omission — (X-Ref:— Constitution of 
India, Art. 227). (Para 7) 
Cases Referred: Chronological Paras 
(1969) Civil Writ No. 2030 of 1967, 
D/- 6-11-1969 (Punj), Smt. Prem 
Kaur v. State of Punjab 3 

(1968) AIR 1968 SC 1425 (V 55)= 
1969-1 SCJ 209, Balammal v. 
State of Madras 

(1963) Civil Writ No. 1590 of 1960, 
D/- 18-3-1963 (Punj), Gowardhan 
Dass v. The Tribunal under The 
Town Improvement Act 

(1953) AIR 1953 Trav-Co 177 (V. 40) 
K. G. Kunjukrishna Pillai v, 
State 4 

J. N. Seth with Gurbachan Singh, 
for Petitioners; R. K. Aggarwal, H. L. 
Sibal, Advocate General, Punjab, for 
Respondents. 

ORDER:— This judgment in Civil 
Writ No. 2940 of 1969 will dispose of 
not only the said Civil Writ petition but 
also a bunch of other connected peti- 
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tions Nos. 3260, 3261, 3262, 3263, 3264, 
3265, 3266, 3267, 3268, 3269, 3270 of 1969, 
2812, 2574, 763, 645, 154, 138, 1281 and 
1282 of 1970, which raise common ques- 
a of law. 


The petitioners in C. W, 
2940% 69 are owners of an estate known 
as ‘Bhadaur House’ comprising an area 
measuring about 3.66 acres equivalent to 
16.095 square yards situate within the 
municipal limits of Ludhiana. A plan 
of the site has been filed with the writ 
petition as Annexure ‘B’. There is in 
force in the State of Punjab the Punjab 
Town Improvement Act, 1922 (Punjab 
Act IV), hereinafter called the Act. It 
provides for the preparation of various 
types of development schemes for the 
improvement and expansion of towns in 
the State. The duty of carrying out 
the provisions of the Act in any local 
area is vested in a Board called the Im- 
provement Trust and hereinafter refer~ 
red to as the Trust. When a scheme has 
been finalised in accordance with the 
procedure prescribed in the Act, the 
acquisition of land for the execution of 
the schemes may become necessary. 
Land can be acquired under the Land 
Acquisition Act, 1894, hereinafter de- 
scribed as the Acquisition Act, but by 
virtue of Section 59 of the Act, the 
Acquisition Act stands modified in seve- 
ral particulars as are indicated in the 
Schedule attached to the Act. Any per~ 
son interested, who does not accept the 
Award of the Collector under the Acqui- 
sition Act whether with regard to the 
amount of compensation or apportion- 
ment thereof, has a right within a pre« 
scribed time to make an application to 
the Collector that a reference be made 
to the principal civil court of original 
jurisdiction but in case of an acquisition 
for the purpose of the Trust a Tribunal 
has to be constituted and the same is 
deemed to be a Court. The President 
of the Tribunal is to be a person who 
is qualified for appointment as a Judge 


‘of the High Court and no right of ap- 


peal is available against the decision of 
such a Tribunal. A development scheme 
styled as ‘Bhadaur House’ framed by 
Ludhiana Improvement Trust was duly 
framed and necessary sanction of the 
State Government under Section 42 of 
the Act obtained therefor. In order fo 
execute the scheme, the State Govern« 
ment acquired the aforesaid estate of the 
petitioners and the Collector, Ludhiana, 
awarded compensation in a total sum of 
Rs. 3,20,770.99 P by his Award dated 
19th of August, 1967. Earlier land of 
some other proprietors had been acquir= 
ed in the same town in connection with 
another scheme in the vicinity known as 
‘Jawahar and Lajpat markets’. Jawahar 
market is located at a distance of abouf 
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80 yards from the acquired land of the 
petitioners whereas Lajpat market is at 
a distance of about 200 feet from the 
same. In order to assess the amount of 
compensation, the Collector adopted the 
system of belting by dividing the whole 
land into four belts on a consideration 
of its situation in relation to Grand 
Trunk Road and other important com- 
mercial centres on which different par- 
cels of the land abutted and that abut- 
ting on Cinema road was included in 
Belt ‘B’. Some part of the land abutted 
on the Post-Office road and that consti- 
tuted Belt ‘C’ whereas the remaining 
land which was ir. the rear not abutting 
on any important road was placed in 
Belt ‘D’. Keeping in view compensation 
determined by the Award given in the 
year 1962 for lands acquired for Jawahar 
and Lajpat markets, the Collector fixed 
the market value cf the land now acquir- 
ed at Rs. 45/- per square yard for the 
area falling in Eelt ‘A’, Rs. 35/- per 
square yard for lend situate in Belt ‘B’, 
Rs. 30/- per square yard relating to the 
land in Belt 'C’ and Rs. 18/- per square 
yard for that in Belt ‘D’ and thus, as 
already stated, it came to a total of 
Rs. 3,20,770.99 P. On a reference under 
Section 18 of the Acquisition Act being 
made to the Tribunal presided over by 
the District Judge, Ludhiana, evidence 
was recorded about the market value of 
the acquired land. The objections of the 
petitioners were h2ard and evidence re- 
corded to determine the market value 
of the land. The petitioners claimed 
compensation at the rate of Rs. 400/- per 
square yard in addition to compensation 
for some standirg trees on the land. 
Solatium at the race of Rs. 15/- per cent 
on the market walue of the acquired 
land was also claimed. The State resist- 
ed the claim of thə petitioners and after 
necessary issues kad been framed, the 
Tribunal came to the conclusion that it 
was more correct to divide the estate 
into two Belts instead of four. Belts 
‘A’, ‘P’ and ‘C’, as classified by the Col- 
lector, were put together as one area 
measuring 2055 square yards and market 
value thereof assessed at Rs. 50/- per 
square yard. The remaining area which 
was not in the forefront inasmuch as it 
did not abut either on the G. T. Road, 
Cinema Road or Post-office Road, the 
rate was fixed at Rs. 25/- per square 
yard. Higher rate was given in respect 
of Belt ‘A’ as it abutted on the Grand 
Trunk Road. By the adoption of this 
criteria, the total market value came to 
Rs. 4,53,750.00 as against Rs. 3,20,770.99 
P, as fixed by the Collector. A solatium 
at the rate of Rs. 15/- per cent on the 
market value was also allowed and it 
amounted to Rs. 63,062.50 P. The total 
compensation payable to the pétitioners 
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for the acquired land thus came to 
Rs. 5,21,812.50 P. Being dissatisfied with 
the Award of the Tribunal, the peti- 
tioners moved this Court with a peti- 
tion under Arts. 226 and 227 of the Con- 
stitution of India for issuance of an ap- 
propriate writ, direction or order quash- 
ing the Award of the Tribunal and 
directing it to assess compensation at a 
higher rate as claimed by them. Since 
there is no right of appeal against the 
Award of the Tribunal, the vires of Sec- 
tion 59 of the Act were challenged on 
the ground that it was unconstitutional 
denying to a citizen the fundamental 
guarantee of equal protection of law 
when such a right would be available if 
the land were acquired under the Acqui- 
sition Act for some other public purpose 
and not for the execution of a scheme 
under the Act. The denial of the right 
of an appeal was stated to be arbitrary 
since such a right was available in case 
of other acquisitions of land under the 
Acquisition Act. It may be mentioned 
that in other cases, an appeal lies from 
an Award of the District Judge on a re- 
ference under Section 18 of the Acqui- 
sition Act as an appeal from a decree. 


3. The vires of Section 59 of the 
Act were considered in Civil Writ No. 
1590 of 1960 (Punj), Gowardhan Dass v. 
The Tribunal under the Town Improve- 
ment Act, decided on 18-3-1963 by a 
Bench of this Court consisting of D. K. 
Mahajan and P. C. Pandit, JJ. It has 
been held that the Act provides for the 
improvement of towns which form a 
class by themselves and the acquisition 
of land has a reasonable kasis so far as 
such acquisition for the improvement of 
towns is concerned. It is observed by 
the learned Judges that the Act applies 
only to the land included in the area of 
the town where a scheme has been fina- 
lised and when such is the case, the 
acquisition has to be made of every land 
under the Acquisition Act as amended 
by the Act and no question of discrimi- 
nation arises. Non-conferment of the 
right of appeal which is the creation of 
statute was also held not to make the 
Act discriminatory. These provisions of 
the Act were the subject-matter of chal- 
lenge in Civil Writ No. 2030 of 1967 
(Punj), Smt. Prem Kaur v. State of 
Punjab, decided by Mehar Singh, C. J. 
and B. R. Tuli, J. on 6-11-1969. The 
decision in Gowardhan Dass’s case, Civil 
Writ No. 1590 of 1960, D/- 18-3-1963 
(Punj) (supra) was followed but in view 
of the judgment of their Lordships of 
the Supreme Court in Balammal v. State 
of Madras, AIR 1968 SC 1425, the writ- 
petitioner Smt. Prem Kaur was held en- 
titled to an increase of 15 per cent. on 
the market value by way of solatium. 
I am bound by the two Division Bench 
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judgments of this Court and Section 59 
of the Act must, therefore, be held to 
be intra vires. Solatium of 15 per cent. 
on the market value has been allowed to 
the petitioners in the present writ peti- 
tion by the Tribunal and no grievance 
can be made on this score. 


4, The only question that survix 
ves for consideration now is as to whe~« 
ther the Tribunal has committed any 
error of law apparent on the record in 
determining the amount of compensa~ 
tion. No doubt it adopted the belting 
system different from that devised by 
the Collector but it was done for the 
benefit of the petitioners. The argument 
of the learned counsel for the petitioners 
that such a system involves arbitrariness 
is misconceived. A large tract of land 
cannot possibly fetch a good price and 
the value of different bits of land com- 
prised in one area goes on diminishing 
according to their distance from the 
main road or a commercial centre. Ad-« 
visability or usefulness of a belting sys- 
tem depends on a variety of circum- 
stances peculiar to each case. The argu~ 
ment of Mr. Seth that arbitrariness 
creeps in whenever such a system is ad- 
opted, loses sight of the fact that a Tri- 
bunal is expected to act bona fide on 
objective data and it is not a subjective 
determination on its part when it divides 
the acquired land into different bits for 
the purpose of assessing compensation. 
Reliance is placed by the learned coun= 
sel on a Division Bench judgment of the 
Travancore-Cochin High Court reported 
as K. G. Kunjukrishna Pillai v. State, 
AIR 1953 Trav-Co 177, where an obser- 
vation is made that valuation by belts 
is to be generally discouraged as it in- 
volves a considerable extent of arbitrari- 
ness. With utmost respect to the learned 
Judges of the Travancore-Cochin High 
Court, I do not find any justification for 
such widely worded observation. There 
may be cases where market value can 
be properly fixed only by dividing the 
acquired land into separate parcels and 
that is what the belting system is. It is 
a matter of common knowledge that 
same price cannot be had in the market 
for bigger areas of land and situation 
of the same is of great significance. If 
the land abuts on some road or nearby 
commercial place, it will fetch more 
value than if it is located in the rear 
from where the road and the market 
are distantly situated. The desirability 
of introducing the system of valuation 
by belts in order to determine market 
value depends on the facts of each case 
and no hard and fast rules can be laid 
down. The Tribunal in the instant case 
instead of having four belts created only 
two, which increased the amount of com- 
pensation payable to the petitioners from 
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Rs. 3,20,770.99 paisas to Rs. 4,53,750.00. 
This was a fair and judicial approach 
and some of those areas which the Col- 
lector considered to fall in the rear were 
also given a higher value. I do not thus 

d any error of law committed by the 
Tribunal in arriving at the amount of 
compensation, nor can it be said that the 
award is not based on any evidence. 

5. In the result, the writ petition 
must be dismissed. 

6. It is conceded before me by 
the learned counsel for the parties in all 
other writ petitions, that solatium at the 
rate of 15 per cent was not awarded by 
the Tribunal. These writ petitions must, 
therefore, be accepted to the extent that - 
the Tribunal is directed to increase the 
compensation of the claimant or clai- 
mants in each case by 15 per cent. of 
the market value of the property as as- 
sessed by it. The Tribunal will amend 
its awards to the extent indicated above 
and proceed to determine the total- 
amount of compensation accordingly. No 
other point was urged before me. 


Ta Mr. D. S. Chahal, learned 
counsel for the petitioners, in Civil Writ 
1282 of 1970 submits that compensation 
has been awarded for a lesser area than 
actually acquired. No such point was 
raised before the Tribunal and this can- 
not be allowed to be done for the first 
time in the present proceedings in this 
Court under Arts. 226 and 227 of the 
Constitution. If he had any real and 
genuine grievance he could apply to the 
Tribunal for review if the law so per- 
mits, more so when according to the 
learned counsel, it is only a clerical 
omission. 

8. In the peculiar circumstances 
of these cases, the parties are left to 
bear their own costs. 

Order accordingly, 


Ea a R 
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BAL RAJ TULI, J. 
_ Yadavindera Public School Patiala, 
Petitioner v. Punjab State through the 


Secretary to Govt, Punjab and others, 
Respondents. 


ne Writ No. 154 of 1969, D/- 30-5. 
(A) Land Acquisition Act 


cq (1894), 
Ss. 4, 6 — Acquisition of land by Gov- 
ernment for one public purpose — Public 
purpose of acquisition not abandoned but 
actively carried out — Land cannot be 
acquired by Government second time for 


another public purpose, AIR 1968 SC 
718, Rel. on. (Para 5) 
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(B) Constitution of India, Art. 226 
== Land Acquisition Act (1894), Ss. 4, 
6, 16 —- Land acquired by Government 
for a public schcol — Public school in 
possession of land after paying compen- 
sation — Subsequent notification by Gov- 
ernment to acquire that land second 
time for another public purpose — Writ 
petition by publie school against sub- 
sequent notification is maintainable — It 
cannot be said that the school has no 
locus standi on ground of vesting of land 
-in the Government under the prior 
acquisition. AIR 1960 Pat 382 (FB), 
Dist. (Paras 5 and 7) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 718 (V 55)= 

1968-2 SCR 366, Union of India 

v. Anglo-Afghan Agencies 
(1960) AIR 1960 Pat 382 (V 47)= 

ILR 39 Pat 703 (FB), State of 

Bihar v. Dr. G. H. Grant 4 
Atma Ram, for Petitioner; D., C. 
_ Ahluwalia, for Advocate General (Pun- 
fab), for Respondents. ; 

ORDER:— The petitioner in this 
case is Yadavindera Publie School, 
Patiala, for whom land measuring 587 
bighas 9 biswas was acquired, by notifi- 
cation dated 11th September, 1956, issu- 
ed by the Patiala & East Punjab States 
Union Government under Section 4 of 
the Land Acquisition Act 1894, (herein- 
after called the Act). The notification 
under Section 6 of the Act was publish- 
ed in Pepsu Government Gazette dated 
31st October, 1956. The award was made 
by respondent No. 3 on December 31, 
1958, in the sum of Rs. 84,644.45 paise 
which was deposited by the petitioner. 
In the writ petition it was stated thaf 
the amount had been paid by the 
Government but t the hearing before 
the Motion Bench the learned counsel 
submitted that fhe payment of the 
amount had been made by the petitioner, 
The learned counsel has now filed an 
application suppcrted by an affidavit 
stating that the amount was paid by the 
petitioner and not by the Punjab Gov- 
ernment. The petitioner thereafter 
began to raise funds for the construction 
of the school and the improvement of 
the land and it is stated that Rs. 16,000/- 
have been spent on getting the plans 
prepared. 

2. The Punjab Government has 
issued a notification No. 5332-HG-68/ 
27436 dated September 28, 1968, in the 
Punjab Government Gazette dated Octo- 
ber 4, 1968, under Section 4 of the Acf 
stating that the land specified in the 
notification is neelJed by the Punjab 
Government, af public expense for a 
public purpose, nemely for the setting 
up of an Urban Estate in the area of 
Tehsil and District Patiala, under Sec- 
tion 7 (4) of the Act. The hearing of 
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the objections under Section 5 (A) of 
the Act has also been dispensed with in 
pursuance of Section 17 (4) of the Act, 
A notification under Sections 6 and 17 
(1) of the Act was published in the 
Punjab Government Gazette dated 
November 29, 1968. These notifications 
cover the land which was acquired in 
1956 for the petitioner. Notice under 
Section 9 of the Act was issued to the 
petitioner by respondent No. 2 for filing 
its claim to which the petitioner sub- 
mitted a reply on December 27, 1968, 
stating that the land had been acquired 
for it and that the matter might be re- 
ferred to the Punjab Government for 
reconsideration. Respondent No, 2 did 
not pay any heed to this request and 
fixed January 7, 1969, for evidence in 
support of the compensation to be fixed 
for the acquisition of the land. January 
17, 1969, was fixed for pronouncement? 
of the award, The petitioner filed the 
present writ petition on January 14, 
1969, which was admitted on January. 
16, 1969, and further proceedings were 
stayed by the Motion Bench. The award 
has, therefore, not been pronounced. 

Se In the petition it has been 
stated that other public schools in the 
country have also been constructed on 
equally large areas and the petitioner- 
school is one of the premier institutions 
in Northern India and requires the land 
acquired for its campus. 15 instances 


have been cited with regard to the 
public schools having - large areas of 
land. The facts have not been denied 


by the respondents in their written 
statements. 


4, The learned counsel for the 
petitioner has argued that in 1956 the 
Pepsu. Government declared the con- 
struction of Yadavindera Public School 
at Patiala, as a public purpose and 
acquired the land for it. The compensa- 
tion of the land was paid by the peti- 
tioner who was given possession of the 
lan The petitioner has been taking 
steps for raising funds for the necessary 
construction of the building and the im- 
provement of the land for the purposes 
of the school and has got the plans pre- 
pared by spending about Fs. 16,000/-. It 
is thus not open to the Government fo 
acquire the same land for another public 
purpose when the public purpose of con- 
struction of the  petitioner-school has 
neither ceased to exist nor has been ab- 
andoned. The management of the school 
in fact is actively engaged in the cons 
struction of the school and its campus, 
In reply, the learned counsel for the 
respondents has submitted that there is 
no bar in the Act to the Governmen? 
acquiring the land once acquired for 
one public purpose, for another public 
purpose at a later date. He has relied 
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upon the Full Bench judgment in State 
„of Bihar v. Dr. G. H. Grant, ATR 1960 
Pat 382 (FB) on the basis of which it 
fs submitted that the land on acquisition 
fn 1956 vested in the Government and 
fhe petitioner has no locus standi to file 
‘the present petition. He has relied upon 
the following observation in that case. 
“fF am unable to agree with this 
contention. The payment or deposit of 
the compensation money, as required by 
Section 31 of the Act, has nothing to do 
with the question of vesting of title in 
the Government. Even if the compen~ 
sation money is not paid or deposited, 
as required by the above section, there 
fs no alteration in the situation or the 
position of the parties, except with re- 
gard to the payment of interest, which 
the Collector has to pay to the owner 
of the land acquired, not from the date 
on which the amount should have been 
made or deposited, as required by that 
section, but from the date on which the 
Collector has taken possession of the 
land. This also strengthens the case of 
the State Government that title really 
vests only on taking of possession of the 
land acquired.” 
This observation of the learned Judges 
does not help the learned counsel for 
the respondents in the instant case. All 
that it states is that after possession of 
the acquired land is taken by the Col- 
lector, the land vests absolutely in the 
Government, free from all encumbrances 
ea provided for in Section 16 of the 


5. There is admittedly no reportf- 
ed judgment on the point of law involv- 
ed in this writ petition, namely, whe- 
ther the land acquired for one public 


purpose can be acquired for another 
public purpose later when the first 


public purpose has not been abandoned 
and is actively being carried out. In 
my view. the answer to the question is 
that it cannot be acquired second time 
for another public purpose if the first 
public purpose of compulsory acquisi- 
tion has not been abandoned nor has 
ceased to exist. The State Government 
in 1956 was of the opinion that the con- 
struction of the petitioner-school was a 
public purpose and acquired the land for 
it. The payment of compensation was 
made by the petitioner-school which was 
given possession of the land after the 
Collector. had . taken possession of the 
same. It is nof open to the Government 
to back out from that notification of 
public purpose. Having led the peti- 
tioner-school to believe that the land 
has been acquired for it and it should go 
on with the construction of the school 
and development of the land for its 
campus, it is not open to the State Gov- 
ernment to withdraw from that posi- 
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tion and take the land back from the 
school for another public purpose. The 
land no doubt vested in the State Gov- 
ernment after acquisition under S. 16 
of the Act, but it vested in the Gov- 
ernment for the purpose of the peti- 
tioner-school to whom its possession was 
handed over, 


The principle enunciated by their 
Lordships of the Supreme Court in Union 
of India v. M/s. Anglo Afghan Agencies 
etc., AIR 1968 SC 718, applies very 
aptly to the facts of the present case. 
In that case the Textile Commissioner 
had published an Export Promotion 
Scheme providing incentives to exporters 
of woollen goods and it was represented 
that the exporters would be entitled to 
import raw materials of the total amount 
equal to 100 per cent of the f.o.b. value 
of the exports. In the case of Indo- 
Afghan Agencies, (wrongly stated as 
Anglo-Afghan Agencies in the title of 
the case as reported), the value of the 
goods exported was Ks. 5,03.471-73 NP. 
but the Textile Commissioner, Bombay, 
issued an Import Entitlement Certificate 
for Rs. 1,99,459/- only. The firm filed 
a petition under Art. 226 of the Con- 
stitution which was allowed by this 
Court. The Union of India and others 
fled an appeal in the Supreme Court 
and it was held by-their Lordships as 
under (as per the head-note):— 


“Where a person has acted upon re~ 
presentations made in an Export Promo- 
tion Scheme that import licences upto 
the value of the goods exported will be 
issued, and had exported goods his claim 
for import licence for the maximum 
value permissible by the Scheme could 
not be arbitrarily rejected. Reduction 
in the amount of import certificate 
may be justified on the ground of mis- 
conduct of the exporter in relation to 
the goods exported, or on special con- 
siderations such as difficult foreign ex- 
change position, or other matters which 
have a bearing on the general interests 
of the State. The Scheme provided for 
grant of import entitlement of the value 
and not upto the value of the goods ex- 
ported. The Textile Commissioner was, 
therefore, in the ordinary course requir- 
ed to grant import certificate for the 
full value of the goods exported: he 
could only reduce that amount after en- 
quiry contemplated by CL 10 of the 
Scheme. The authority vested in the 
Textitle Commissioner by the rules even 
though executive in character was from 
its nature an authority to deal with the 
matter in manner consonant with the 
basic concept of justice and fairplay: if 
he made an order which was not con- 
sonant with the basic concepts of jus~ 
tice and fairplay his proceeding was 
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open to scrutiny and rectification by the 
Courts. 


Held further that even though the 
case did not fall within the terms of 
Section 115 of the Evidence Act, it was 
still open to a perty who had acted on 
a representation made by the Govern- 
ment to claim that the Government shall 
be bound to carry out the promise made 
by it. even thougn the promise was not 
recorded in the form of a formal con~ 
tract as required by Art. 299 of the Con- 
stitution.” 


6. On the strength of this judg- 
ment, I hold that it was not open to the 
Government to notify the land, acquir- 
ed for the petitioner, for acquisition in 
the notification dated 28th September, 
1968, under Section 4 of the Act or noti« 
fication dated 28th November, 1968, 
under Section 6 of the Act. 


T. It was not stated expressly in 
the return but it was implied and was 
argued at the hearing that the compen- 
sation amount was paid by the Punjab 
Government when the land was original- 
ly acquired for the petitioner-school in 
1956, after the award was made and 
that the possession of the land is also 
with the Government. The petitioner’s 
learned counsel had stated at the time 
the petition was admitted, that the peti- 
tioner-school had paid the compensation 
under the award end an affidavit to that 
effect has also been filed by way of re~ 
plication which has not been controvert- 
ed. It is, therefcre, apparent that the 
amount of compensation was paid by the 
petitioner-school. That the petitioner- 
school is in possession of the land, ad- 
mits of no doubt because in the notifica~ 
tion under Section 4 of the Act dispens~ 
ing with the hearing of the objections 
and in the notification under Section 6 
of the Act, directions were given to take 
possession under Section 17 (1) of the 
Act. This notification clearly shows that 
the possession of the land is with the 
petitioner-school. If it had not been so 
and the land vested in the State Gov- 
ernment and was its property, there was 
no occasion for issuing notifications 
under Sections 4 and 6 with regard to 
this land for its ecquisition, for no one 
acquires its own land. The petitioner~ 
school was also given a notice under 
Section 9 of the Act to file its claim for 
compensation which clearly shows that 
the petitioner-schozl is in possession of 
the land and is interested in opposing the 
acquisition proceedings now being taken. 
I therefore, hold that the  petitioner« 
school has the locus standi to file the 
present petition. 

8. For the reasons given above, 
this petition is accepted with costs and 
the impugned nctifications under Sec- 
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tions 4 and 6 of the Act, in so far as 
they relate to the land measuring 587 
Bighas 9 Biswas acquired in 1956 for 
the petitioner-school, are hereby quash 
ed. Counsel’s fee Rs. 100/-. 

Petition allowed, 
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R. S. NARULA, J. 


Deva Singh, Petitioner v. The 
Kurukshetra University, Kurukshetra 
Dist. Karnal and another, Respondents, 


Civil Writ No. 2955 of 1970, D/-# 
15-10-1970. 

(A) Constitution of India, Art. 29 (2) 
— Nothing contained in Art. 29 or S. 5 
of the Kurukshetra University Act (12 of 
1856) impairs the inherent right of the 
University to refuse admission to the 
students who are likely to indulge in 
indiscipline or questionable behaviour. 
(X Ref: Education —— Kurukshetra Uni- 
versity Act (12 of 1956), S, 5). 


Art. 29(2) of the Constitution of 
India confers only a negative funda- 
mental right on the citizens. It envisages 
that though admission to any State 
educational institution may no doubt be 
refused on a valid ground, it shall never 
be refused on the ground only of reli- 
gion, race, caste, language or any of 
them. The Article does not confer an 
absolute right of admission. Similarly, 
section 5 of the Kurukshetra University 
Act merely opens the doors of the Uni- 
versity to all persons irrespective of sex, 
nationality, race, creed,- caste or class, 
Nothing stated in Section 5 can, how-~ 
ever mean that the University must ad- 
mit even those students who are likely 
to indulge in indiscipline and question- 
able behaviour. (Para 6) 

(B) Constitution of India, Art. 226 
— The function of admitting or refusing 
to admit a student to an educational in- 
stitution is merely administrative, it is 
not governed by Rules of natural jus- 
tice. AIR 1970 SC 1039, Distinguished. 

(Paras 7, 8) 

(©) Education — Kurukshetra Uni- 
versity Act (12 of 1956), Ss. 15 (a), 16 
(1), Sch. I. Ord. 2 —- A decision of the 
Admission Committee constituted under 
S. 16 (1) declining admission to a stu- 
dent who had been punished on account 
of misconduct ete. is not ultra vires the 
power of the Head of Department to 
admit students to various courses con- 
tained in sub-clause (1) of Cl. (2) of 
Ordinance Ii. 

The clause as well as the proviso to 
sub-clause (1) of Cl. (2) of Ordinance II 
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are subject to the opening words of the 
clauses ie. “in conformity with the deci- 
sions of the Committee for Admission.” 
The Committee has the jurisdiction to 
control admissions which have to be 
made by the Head of the Department. 
(Para 9) 

(D) Words and Phrases — “Punish- 
ment” — Meaning of. 

Punishment normally means suffer- 
ing for some offence, even if that part 
of the punishment which consists oz the 
sentence is remitted, the person con~ 
cerned can still be held to be punished 
of that offence if he has not been ex- 
onerated of it, and if his conviction on 
that ground stands despite the sentence 
having been removed. (Para 10) 

(E) Constitution of India, Art. 226 
m- The High Court will not exercise its 
extraordinary jurisdiction in granting 
relief to a student who has been exclud- 
ed from admission by the educational 
institution on the groind of indiscipline 
and questionable behaviour as it would 
amount to abuse of provisions of the 
Constitution. AMR 1966 SC 334 & AIR 
1953 All 36, Referred. (Paras 12, 13) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1039 (V 57)= 

1971-1 SCJ 41, Board of High 

School and Intermediate Educa- 

tion U. P. v. Kumari Chittra 

Srivastava 7 
(1966) AIR 1966 SC 334 {V 53)= 

1966-1 SCR 120, Lekhraj Satram~ 

das Lalvani v. N. M. Shah 12 
(1966) AIR 1966 All 477 (V. 53)= 

1966 All LJ 324 (FB). Gajadhar 

Prashad Misra v. The Vice 

Chancellor of University of 


Allahabad 8 
(1953) AIR 1953 All 90 (V 40)= 
1952 All LJ 731, Ramesh 


Chandra Chaube v. Principal, 
Bipin Behari Intermediate Col- 


lege, Jhansi 13 
R. S. Mittal and I. S. Balhara, for 
Petitioner; J. L. Gupta and O. P, 


Hoshiarpuri. for Respondents. 

OEDER: Deva Singh petitioner seeks 
a direction from this Court under Arti- 
cles 226 and 227 of the Constitution an- 
nulling the communication of respond- 
ent No. 2, who is the Head of the 
Department of Economics in the first 
respondent University, dated August 31, 
1970 (Annexure ‘A’ to the writ petition). 
whereby the petitioner owas informed 
that his provisional admission to the 
M. A. Economics Course could not be 
made regular and the petitioner could, 
therefore, apply for the refund of the 
fees deposited by him. The facts lead- 
ing to the filing of this petition which 
are gathered from the various affidavits 
filed by the petitioner as well as the res- 
pondents may first be noticed. 
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2. The petitioner was a B. Se. 
(Honours) student in the Kurukshetra 
University, but could not take that ex- 
amination in April, 1967, as he ran short 
of the minimum number of lectures en- 
titling him to appear in the examina 
tion. In a situation like this, the rele~ 
vant regulations of the University per- 
mitted him to join, as a casual student, 
the three terms of the next session, 
i.e., July to September, October to 
December, 1967, and January to April, 
1968. He joined and completed his 
courses in the first two terms ending on 
December 31, 1967. Before he could 
join January to April, 1968, term (the 
third term), there was a strike in the 
University in January, 1968. It is _alleg~ 
ed that the petitioner took part in the 
activities of the strikers which had be- 
come violent. The question of taking 
disciplinary action against the studenis 
who were alleged to have turned violent 
was taken up, and decided by the Acade- 
mic Council of the University on Janu~ 
ary 11, 1968. A copy of the relevant 
extract from the proceedings of the 
abovementioned meeting of the Acade- 
mic Council has been placed on the re- 
cord of this case as annextre to the affi- 
davit of respondent No. 2, dated Septem-~ 
ber 28, 1970. Those minutes of the 


Council's meeting read as follows:— 


“The Vice-Chancellor gave the back- 
ground of the demand of students for 
the abolition of the Internal Assessment 
system in the University. The students 
of the Government College, Kurukshetra, 
had on the 8th January. 1968, gone on 
strike without any prior notice. One of 
their demands was the abolition of the 
Internal Assessment. The Vice-Chancel- 
lor had, through the Principal, Govern- 
ment College, assured the students that 
the matter was already under considera- 
tion of the University and it was likely 
to be considered in the next meeting cf 
the Academic Council to be held on the 
18th January, 1968. The students con- 
tinued the strike. On-the 9th January, 
1968, on their appeal, the Supreme 
Council of the Kurukshetra Univer- 
sity Students’ Union also gave a 
call for the entire student-body to 
fo on strike. The student-leaders were 
invited to a meeting of the Board 
of Residence, Health and Discipline 
where they stated that although the ab- 
olition of the Internal Assessment was 
their main demand yet they would con- 
tinue the strike even if the University 
decided to abolish it. On the lOth Janu~ 
ary, 1968, the students’ agitation turned 
violent. They tried to break open the 
door of the Common Room in the Arts 
Faculty Building, where a lecture by 
Dr. W. Robert Holmes, Director, United 
States Educational Foundation, New 
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Delhi, was being held, In view of the 
violent nature of the students’ demon- 
stration, the lezture had to be ended 
abruptly and the Chief Guest had to be 


escorted out of the building, In the 
evening, the Vize-Chancellor called a 


meeting of the Heads of the Departments 
and Principals of the Colleges to con- 
sider the question of abolition of the 
Internal Assessment Scheme. This meet- 
ing was also informed of the two letters 
received from the University Co-opera- 
tive Store & Bookshop in which they 
had intimated that the students had 
decided to ransacx the Shopping Centre. 
This meeting advised the Vice-Chancel- 
lor to take immediate steps to seek police 
protection to ensure safety of life and 
property in the University campus. It 
was further decided to call an emergent 
meeting of the Academic Council on the 
Lith January, and to decide the matter. 
This fact was notified to the students. 
But even after that, they took out a 
procession in the evening, marched to- 
wards the residenee of the Vice-Chancel- 
lor and started kreaking window-panes, 
electric bulbs/tubes and damaging other 
property. The police who had been 
alerted consequent upon the advice of 
the Heads of Departments/Principals, re- 


ferred to above, was called and the 
students’ mob moved away from the 
Vice-Chancellor’s residence. Some of 


them went to the Administrative Block, 
burnt files in the office of the P. A. to 
V. C. and the A. R. II’s office and damag- 
ed other University property including 
a few typewriters. The students con- 
tinued their violent action almost all 
through the night despite the police hav- 
ing been posted at the Shopping Centre 
and the shops could be saved only be- 
cause of the presence of the police there. 
The Vice-Chancellor further reported 
that the following students have had to 
be expelled for grave misconduct, 
damaging Universizy property, indulging 
in indiscipline and inciting other stu- 
dents to acts of violence:— 


(1) Shri Narinder Paul Singh, B. Se, 
(Hons.) Chemistry IT Year. 

(2) Shri Sita Ram Vohra, B. Se. 
(Pass) TTI Year. 

(3) Shri Vinod Saini, B, Sc, (Hons.) 
Chemistry, Til Year. 

{4) Shri Prem Sarup Bhardwaj, B. Sc. 
(Hons.) Physics TI Year. 

(Hons,) 


(5) Shri Deva Singh B. Sc, 
Physics, III Year. 

(6) Shri Mohinder Singh Dahiya, M. A. 
(Previous) Political Science.” 
Deva Singh petitioner (whose name oc- 
curs at serial No. 5 above) was one of 
the students who were directed to be 
exvelled on the finding of their having 
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been guilty of grave misconduct and acts 
of indiscipline etc. The order of ex- 
pulsion for three years was communicat~ 
ed to the petitioner on January 12, 1968, 


He then approached Mr, Verma, the 
then Vice-Chancellor of the University, 
He claims to have explained tothe Vice- 
Chancellor that he had not taken parf 
in the strike as he was not even a stu- 
dent of the University in the beginning 
of January, 1968. The Vice-Chancellor 
is alleged to have asked the petitioner 
to prove his bona.fides, and it is claimed 
that through the petitioner’s efforts and 
the good offices of Shri G. L. Nanda, 
Member of Parliament, the petitioner 
was able to secure a settlement be- 
tween the leaders of the striking stu- 
dents and the University authorities, as 
a result of which the strike was called 
off. We are really not concerned with 
whether these allegations are correct or 
not. The fact remains that though no 
order exonerating the petitioner of the 
alleged acts of misconduct and indisci- 
pline was passed in his favour, the order 
of the punishment imposed on him was 
set aside inasmuch as the Vice-Chancel- 
lor by his order, dated January 31, 1968, 
withdrew the order of expulsion. There- 
upon, the petitioner was admitted to the 
third term of B. Sc. (Honours) Course 
on February 5, 1968. and the petitioner 
passed the said examination in April, 
1969, in the third division. In accord- 
ance with the regulations of the Univer- 
sity permitting such a course, the peti- 
tioner improved his division in B. Se. 
(Honours) with Mathematics in the ex- 
amination held in April, 1970, when he 
was placed in the second division, ac- 
cording to the result which was declar- 
ed on July 16, 1970. Though the time 
for admission to the M. A. classes in the 
ordinary course expired on July 31, 
1970, the students could still be admitted 
by the Head of the Department on pay- 
ment of late fee up to August, 15, 1970, 


3. Though the parties have raked 
up some controversy in their pleadings 
about the petitioner having or not hav- 
ing made attempts to secure admission 
in some other University, and about his 
having failed to succeed in such efforts 
on account of the time for admission in 
those Universities having expired, those 
matters do not appear to be relevant for 
deciding the points in controversy in 
the present petition. The fact remains 
that on August 13, 1970, the petitioner 
submitted his application form in dupli- 
cate for admission to the M. A. in 
Economics Course of the respondent- 
University. Once again, it is not in dis~ 
pute that the petitioner possessed all the 
requisite academic qualifications for ad- 
mission to the M. A. course in Econo- 
mics. On August 14, 1970, the Head of 
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the Department provisionally admitted 
the petitioner though he states that he 
was reluctant to allow him admission at 
that stage. The circumstances in which 
he made the order of provisional admis~ 
sion of the petitioner have been ex~ 
plained in paragraph 3 of the affidavit of 
the Head of the Department, dated 
September 28, 1970, in the following 
words.— 


“When the petitioner appeared be- 

fore the deponent for admission to the 
M. A. Economics course on the 14th of 
August, 1970, the deponent told the peti- 
tioner that he had an impression that 
there was something against the peti- 
tioner’s antecedents while he was a 
student of B. Se. (Hons.) Physics in this 
University, and the deponent was, there~ 
fore, rather reluctant to admit him un= 
less he had got the position confirmed. 
The petitioner pleaded that, in keeping 
with the practice in such and similar 
cases in this University, he might be ad- 
mitted provisionally, pending investiga~ 
tion and finalisation of his case, especi- 
ally as the 14th August was the last 
working day until which the petitioner 
could have been admitted under the 
orders of the deponent. The deponent 
then agreed to the petitioner’s request 
and admitted provisionally. The 
deponent recorded his orders ‘Admit pro- 
visioally’, on the petitioner’s admission 
form, in duplicate, retained one copy for 
his office, and handed the other copy 
(meant for the Fee Section) over to the 
petitioner to enable him to deposit his 
fees. It is absolutely wrong for the 
petitioner to suggest that the deponent 
had not recorded his orders ‘admit pro- 
visionally’ on the petitioner’s admission 
form before it was handed over to him 
for depositing his fees.” 
The second respondent thereafter spoke 
to the Registrar of the University on the 
same day and wrote to the Registrar on 
August 17, 1970, as below:-——~ 

“You would kindly recall my con- 
versation with you on the 14th August 
regarding the admission of Shri Deva 
Singh to the M. A. Economics course. I 
have admitted him provisionally. Per- 
haps you will kindly ascertain from your 
office or the Proctor whether there is 
nothing against the boy for the pur- 
poses of his admission. The Proctor’s 
communication dated July 8, 1970, does 
not contain his name. Perhaps you will 
also kindly bring the matter to the 
notice of the Vice-Chancellor. I am 
enclosing Deva Singh’s application for 
admission.” 

The Vice-Chancellor called for a report 
about the petitioners case from the 
Proctor. The new Proctor (Mr. J. L. 
Gupta has stated that the old Proctor 
had, in the meantime, been succeeded 


by the new one) looked up the relevant 
ati and submitted the following 
report:— 


“Looking up the Proctor’s file, I find 
that Mr. Deva Singh, a student of B. Sc. 
(Hons.) Physics III in 1968, was expel- 
led by the then Vice-Chancellor, Mr, 
D. C. Verma, on the recommendation of 
the Board of Residence, Health and Dis~ 
cipline. The charges against him were 
‘grave misconduct, damaging University 
property, indulging in indiscipline, and 
inciting other students to acts of vio- 
lence.’ The order of expulsion was issu- 
ed by the Registrar on January 11, 1968, 
The Vice-Chancellor withdrew the order 
of expulsion against Mr, Deva Singh on 
January 31, 1968. No reason was given 
for the reversal of the earlier order,” 


When it was found from the abovemen-~ 
tioned investigation that the petitioner 
had been held at one time to be guilty, 
of grave misconduct, of damaging Uni~ 
versity property, and of having indulg- 
ed in indiscipline and inciting other 
students to acts of violence, the matter 
was reported to the Academic Council 
which is the final authority in respect 
of discipline under Section 12 of the 
Kurukshetra University Act (hereinafter 
called the Act). It was in the above- 
mentioned circumstances that the Acade- 
mic Council passed the impugned order 
on August 29, 1970, in the folowing 
words:— 


“Shri Deva Singh took an active 

part when during the strike of 1968 the 
residence of the Vice-Chancellor was at= 
tacked and some records from the Re. 
gistrar’s office were set fire to. He was 
expelled. Although, the expulsion order 
was withdrawn by the Vice-Chancellor, 
obviously under pressure, Shri Deva 
Singh was not exonerated. He cannot be 
admitted, His provisional admission is 
cancelled,” 
It was in compliance with the above- 
quoted order that respondent No. 2 issu- 
ed letter Annexure ‘A’ to the petitioner, 
This writ petition was then filed -on 
September 15, 1970, After perusing the 
original written statement of the Uni- 
versity (the affidavit of its Registrar), 
the petition was admitted on September 
16, 1970, but in view of the order direct= 
ing its immediate hearing, no interim 
relief was granted to the petitioner. 


4. In the Registrar’s affidavit, 
dated September 15, 1970, filed in reply 
to the advance notice of motion served 
by the petitioner, it was stated, inter 
alia, that the Admission Committee, con- 
stituted under Ordinance II of the Kurus 
kshetra University framed under Sec- 
tions 15 and 16 of the Act, had while 
providing for procedure for admission of 
students to the various courses of the 
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University laid down the following con- 
ditions:— 

“In the case of students who have 
been punished on account of misconduct, 
their cases for admission will be re- 
ferred to a Committee consisting of the 
Vice-Chancellor, Head of the Depart- 
ment/Principal ard the Chief Warden, 
which will decide each case on its 
merit.” 

In petitioner’s replication, it was averred 
that under Cl, 2 of Ordinance II, the 
Head of the Department is the final 
authority in the case of admission to the 
M. A. Courses, ar.d inasmuch as the said 
clause had not been amended or repeal- 
ed according to the procedure prescribed 
under Section 16 (2) of the Act, and in 
the absence of any such amendment or 
repeal, the saic Ordinance is binding 
and any decision of the Admission Com- 
mittee contrary to the Ordinance is non 
est in the eye cf law. Objection was 
taken at that stage, that no affidavit had 
been filed by respondent No. 2. That 
objection has, however, been subsequ- 
ently rendered irrelevant in. view of the 
affidavit of the second respondent, dated 
September 28, 1£70, having actually 
' been filed. In reply to the replication, 
the Assistant Reg:strar of the University 
swore a further affidavit, dated Septem- 
ber 22, 1970, in the course of which it 
was stated that the words “admit pro- 
visionally” had been written by the Head 
of the Department in his own hand- 
writing on both tne copies of the admis- 
sion form and that if the petitioner had 
not been able tc pay the fee for the 
third term on account of the strike, 
still he had not zeased to be a student 
of the University. and, therefore, action 
had been taken egainst him on account 
of his having taken active part in the 
strike. It was further emphasised that 
no student had any legal right to admis- 
sion and no legal right of the petitioner 
had been infringed by admission having 
been refused to him in the present case. 
It was also made clear that no action 
by way of disciplinary proceedings had 
been taken against the petitioner while 
refusing to regulerise his admission. It 
was after a further affidavit of the peti- 
tioner, dated September 25, 1970, had 
been filed that the second respondent 
se his return, dated September 28, 
70. 


5. Mr. R. S. Mittal, who has fully 
and ably argued this case has con- 
tended:— l 

(1) Clause (2) of Art. 29 of the Con- 
stitution has conferred a fundamental 
Tight and Section 5 of the Act has con- 
ferred a statutory right on the petitioner 
to get admitted to the M. A. Course in 
Economics of the respondent University 
and the refusal of the University autho- 
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rities to regularise petitioner’s admis~ 
sion into the said course has violated his 
said fundamental and statutory right; 


(2) Before deciding not to regularise 
the provisional admission of the peti~ 
tioner, the Admission Committee of the 
University was bound to give the peti- 
tioner an opportunity to prove that the 
allegations on account of which his re- 
gular admission was sought to be refus- 
ed to him were factually wrong; 


(3) The condition laid down by the 
Admission Committee {reproduced in 
paragraph 5-A of the Registrar's affi- 
davit, and also quoted in an earlier part 
of this judgment) to the effect that the 
cases for admission of students who had 
been punished on account of misconduct 
were to be referred to a Committee con- 
sisting of the Vice-Chancellor, Head of 
the Department/Principal and the Chief 
Warden for «decision of the question of 
admission on its merits, is ultra vires 
Cl. 2 of Ordinance II of the Ordinances 
of the University, inasmuch as it im- 
pinges on the finality of the authority of 
the Head of the Department to admit a 
student to the M. A. Course; and 


(4) Even if the abovementioned 
condition and procedure for admission 
laid down by the Admission Committee 
of the University be assumed to be valid, 
the petitioner’s case could not be referr-= 
ed to the said Committee as the peti- 
tioner could not come within the mis- 
chief of that condition inasmuch as the 
petitioner had never been “punished” on 
account of misconduct, as the punish« 
ment of expulsion inflicted on him ear- 
lier had subsequently been withdrawn 
by the Vice-Chancellor who was the 
final authority in the matter. 


f. Clause (2) of Article 29 of the 
Constitution is in the following terms:— 

“No citizen shall be denied admis- 
sion into any educational institution 
maintained by the State or receiving aid 
out of State funds on grounds only of 
religion, race, caste, language or any of 
them.” 
Section 5 of the Act which is a mere 
projection of the principles laid down in 
clause (2) of Article 29 of the Constitu= 
tion reads as follows:— 


“The University shall be open to 
all persons irrespective of sex, nationa~« 
lity, race, creed, caste or class; and no 
test or condition shall be imposed as to 
religious belief or profession in admit- 
ting or appointing members, students, 
teachers, workers or in any other con- 
nection, whatsoever, and no benefaction 
shall be accepted which, in the opinion 
of the authorities of the University, in- 
volves conditions or obligations opposed 
to the spirit and object of this provision.” 
Inasmuch as admission has not been deni~ 
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ed to the petitioner either on the ground 
of religion, race, caste or language, it 
cannot possibly be argued that Cl. (2) 
of Art. 29 has in any manner been in- 
fringed. It is erroneous for the peti- 
tioner to read into the constitutional pro- 
vision the guarantee of admission into 
every educational institution maintained 
or aided by the State. The Article con- 
fers only a negative fundamental right 
on the citizens. It envisages that though 
admission into any State educational in- 
stitution may no doubt be refused on a 
valid ground, it shall never be refused 
on the ground only of religion, race, 
caste, language or any of them. The 
Article does not confer an absolute 
right of admission into any institution. 
Similarly Section 5 of the Act merely 
[opens the doors of the University to all 
persons irrespective of sex, nationality, 
race, creed, caste or class. Nothing 
stated in Section 5 can, however, mean 
that the University must admit even 
those students who are likely to indulge 
in indiscipline and questionable beha- 
viour. In fact no educational institution 
in the country can at present admit all 
the candidates who offer themselves for 
admission. Valid and reasonable restric- 
tions have, therefore, necessarily to be 
laid down by all the educational institu- 
tions to enable them to observe uniform 
standards of admission to various courses 
based on educational and other qualifi- 
cations, aga ete. So long as admission is 
not guaranteed to every student, it goes 
without saying that in order to main- 
tain discipline in educational institutions, 
the authorities responsible for admission 
thereto have even in the absence of a 
relevant rule or regulation, the inherent 
right to refuse admission to an eligible 
candidate if the admitting authorities 
are satisfied that he is not a desirable 
person in the sense that he is likely to 





indulge in undesirable activities and 
create problems of discipline and law 


and order for the educational institution. 

Nothing contained in Art. 29 of the Con- 

stitution or Section 5 of the Act impin- 

ges on such an inherent right in any 

manner. I am, therefore, unable to find 

ae ores in the first contention of Mr. 
al. 


T. In support of his second sub- 
mission, learned counsel for the peti- 
tioner placed reliance on the recent 
judgment of their Lordships of the 
‘Supreme Court in the Board of High 
school and Intermediate Education, 
U. P. v. Kumari Chittra Srivastava, AIR 
1970 SC 1039. That was not a case of 
refusal to admit a candidate to an 
educational institution, but was the case 
of imposition of a penalty by cancelling 
the examination of a candidate who had 
been allowed to appear at the examina- 
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tion and had actually answered all the 
question-papers on the ground that he 
had been admitted to the examination in 
spite of shortage in attendance at lec- 
tures without giving any show-cause 
notice to the candidate. In those cir- 
cumstances, it was held that the penalty 
imposed on the candidate by the Board 
of High School and Intermediate Educa- 
tion was vitiated on account of viola- 
tion of rules of natural justice. It was 
held that in cancelling the examination, 
the Board was exercising quasi-judicial 
functions and it was incumbent upon it 
to issue a show-~-cause notice to the can- 
didate before inflicting the penalty of 
cancellation of her examination. In that 
connection it was further held that whe- 
ther a duty arises in a particular case 
to issue a show-cause notice before 
inflicting a penalty does not depend on 
the authority’s satisfaction that the per- 
son to be penalised has no defence but 
on the nature of the order proposed to 
be passed. Their Lordships held that 
principles of natural justice are to some 
minds burdensome, but this price, a 
small price indeed—has to be paid if we 
desire a society governed by the rule of 
law. The Supreme Court declined to 
pronounce on the legality or appropriate- 
ness of the order of the Board of High 
School and Intermediate Education in the 
appeal which arose against the writ 
issued by the High Court. The law laid 
down by the Supreme Court in the case 
of Kumari Chittra Srivastava, AIR 1970 
SC 1039 (supra) cannot avail the peti- 
tioner for various reasons, Whereas the 
proceedings for inflicting a penalty on a 
candidate are necessarily quasi-judicial, 
the function of admitting or refusing to 
admit a student to an educational in- 
stitution is merely administrative. Rules 
of natural justice have no application to 
a case of that type. This does not, 
however, mean that admission can be 
refused to an eligible candidate by a 
State owned or State aided educational 
institution on arbitrary, capricious or 
whimsical grounds. Secondly, it is signi- 
ficant that their Lordships of the 
Supreme Court took specific precaution 
to point out that they should not be 
taken to have decided that the rule 
enunciated by them would also apply 
when a candidate is refused admission 
to an examination. General rules for 
refusing admission fo a course or an ex~ 
amination are practically the same. 
Thirdly, it cannot be said that any rules 
of natural justice were in fact violated 
in this case. It is the admitted case of 
the petitioner .that he had been held 
guilty of misconduct on January 11, 
1968, and had been punished for the 
same and the order had been communi- 
cated to him on the next day. Irrespec- 
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tive of whether the condition for admis- 
sion laid down by the Committee of the 
University applied to the petitioner or 
not, it was open to the respondent Uni- 
versity to refuse admission to the peti- 
tioner despite Eis punishment having 
been recalled if the high-powered Com- 
mittee appointed by the University was 
apprehensive of any danger to the main- 
tenance of peace, tranquillity and order 
in the University at the hands of the 
petitioner. It is significant that the high- 
powered Committee which came to a 
decision against the petitioner was head- 
ed by Dr. S. K. Dutta, retired Chief 
Justice of the High Court of Assam and 
Nagaland, the present Vice-Chancellor of 
the respondent University, who is well 
versed with prinziples of natural justice. 

8. Nor is the Full Bench judg- 
ment of the Allahabad High Court in 
Gajadhar Prasac Misra v. The Vice- 
Chancellor of the University of Alaha- 
bad, AIR 1966 All 477, of any avail to 
the petitioner. Mr. Mittal placed great 
reliance on the observations of their 
Lordships of the Allahabad High Court 
in the abovementioned case to the effect 
that no one should be arbitrarily depriv-~ 
ed of the right to study in the Univer- 
sity and to the effect that it is settled 
. law that the‘ right to receive education 
is a basie right in a democracy. On the 
facts and in the circumstances of this 
case to which detailed reference has al- 
ready been made, it appears to me im- 
possible to even suggest that the peti- 
tioner has been refused admission in the 
respondent University “arbitrarily.” 
The observations of the Allahabad High 
Court to the effect that objective deter- 
mination of certain facts cannot be 
avoided has reference to the question of 
deciding whether or not to punish a 
student and not to the question of ad~ 
mission. For the foregoing reasons, I 
have no hesitation in repelling even the 
second contention of Mr, Mittal. 


9. In order to appreciate the 
third ground on which the impugned 
order is attacked, it is necessary to 
notice a few provisions of the Act and 
the Ordinances etc. framed under: it. 
Section 15 (a) of the Act provides for 
framing of Ordinances, subject to the 
provisions of the Act, in the matter of 
“the admission of students to the Univer- 
sity and their enrolment as such.” Sec~ 
ticn 16 (1) states that on the commence- 
ment of the Act the Ordinances of the 
University. shall >e those as set out in 
Schedule I to the Act. Sub-section (2) 
of S. 16 authorises the Executive Coun- 
cil of the University to amend, repeal 
or add to any cf the Ordinances, but, 
inter alia, provides that no Ordinance 
shall be made affacting the admission or 
enrolment of students unless the draft 
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of such an Ordinance has been proposed 
by the Academic Council. Ordinance M 
in Schedule I (referred to in sub-sec. (1} 
of S. 16) is headed “Procedure for Ad-« 
mission.” Clause 1 of that Ordinance 
states as follows:—~ 


*(1) Admission of students to the 
University shall be regulated by a Com- 
mittee of the ‘Shiksha-Samiti’ (Academic 
Council), appointed for the purpose, con= 
sisting of the following:— 

(a) The Principals of Colleges, 

(b) The Deans of Faculties, . 

(c) Two members appointed by the 
‘Shiksha-Samiti’ (Academic Council) for 
a term of two years, and 

(d) The Registrar. 

(2) The said Committee shall:— 

(a) determine or approve the prin« 
ciples on which admissions are to be 
made; 

(b) ascertain the number of places 
to be available in the Departments and 
in the Colleges; and 

(c) decide, as soon as may be possi- 
ble, before the commencement of admis- 
sions, the manner in which the number 
of students, to be admitted to colleges 
and to different courses, may be re- 
gulated.” 

Relevant part of CI. 2 of the said Ordi+ 
nance states as under:— 


(1) In conformity with the dech 
sions of the abovementioned Committee 
for Admissions, and save as hereinafter 
provided, the Principal of a College 
shall register students for admissions and 
admit those students who possess the 
qualification for admission prescribed by 
the Act, the Statutes or the Ordinances: 


Provided that students seeking ad~ 
mission to the courses for the Bachelor 
of Arts/Science (Honours), and the 
Master of Arts/Science/Education shall be 
registered for admission and be admitted 
to the University by the Head of the 
Department concerned, ..... 

The argument of Mr. Mittal is ae the 
proviso to sub-clause (1) of Cl 2 of 
Ordinance II confers the power of ad- 
mission to the Course of Master of Arts 
on the Head of the Department concern~ 


‘ed and any rule or regulation divesting 


the authority of the Head of the Depart- 
ment or diluting the same would be 
ultra vires the said proviso. This argu- 
ment of Mr. Mittal is also misconceived, 
The purview as well as the proviso to 
sub-clause (1) of Cl. 2 of Ordinance Tf 
are subject to the opening words of the 
clause, i.e.. “in conformity with the deci~ 
sions of the abovementioned Committee 
for Admissions.” The power of the Head 
of Department to admit a candidate fo 
the Course of the Master of Arts in 
Economics or any other subject has fo 
be exercised in conformity with fhe 
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decisions of the Committee for Admis- 
sions. Item (a) of sub-clause (2) of Cl. i 
of the Ordinance enjoins on the Com- 
mittee for Admissions the duty to deter- 
mine or approve the principles on which 
admissions are to be made. The rele- 
vant decisions of the Committee to 
decline admission to a student who had 
been punished on account of misconduct 
ete, fall squarely within the authority 
vested in the Committee under Cl. 1 (2) 
(a) and (c) of Ordinance I. The said 
condition of admission laid down by the 
Committee for Admissions cannot, there- 
fore, be held to be invalid. It is intra 
vires Ordinance II of the University 
Ordinances. Even otherwise it is the 
Head of the Department who had re- 
fused to give final admission to the 
petitioner on the last day of the extend- 
ed period of admission, and had given 
him merely provisional admission in the 
circumstances detailed in paragraph 3 of 
the second respondent's affidavit, dated 
September 28, 1970, and it was the Head 
of Department himself who had sent the 
impugned communication under his own 
signature to the petitioner declining to 
regularise the admission of the petitioner 
though he was no doubt guided in that 
decision by the deliberations of the 
Committee which cannot be possibly 
called, in the circumstances of this case, 
an extraneous consideration. It was the 
Head of Department who hesitated in 
admitting the petitioner. It was he him- 
self who immediately contacted the Re- 
gistrar on telephone and followed up 
the telephonic communication with the 
written letter of the 17th of August. 
1970. It was he who got the matter 
laid before the Vice-Chancellor and took 
steps to obtain a report from the Pro- 
ctor’s file. He was himself a member 
of the Committee which came to the im- 
pugned decision and he himself gave the 
final order to the petitioner to take back 
his fees. In these circumstances, it can 
neither be said that the Committee has 
no jurisdiction to control admissions 
which have to be made by the Head of 
Department, nor can it be said that the 
final decision was given by anyone other 
than the Head of the Department him- 
self. 


10. This takes me to the fourth 
contention of the learned counsel. The 
argument of Mr. Mittal to the effect that 
the Committee for Admissions could 
deal with the case of only such a stu- 
dent as had been punished on account 
of misconduct, and the case of the peti- 
tioner could not be dealt with by the 
Committee as his punishment had been 
withdrawn by the Vice-Chancellor, no 
doubt looks very attractive at first sight. 
The relevant decision cannot, however, 
be construed like a statutory provision. 
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The intention behind the provision and 
the object and spirit thereof have to be 
looked to. Broadly speaking, the object 
of the provision is that a high-powered 
Committee of the University (headed by 
no less a person than the Vice-Chancel- 
lor himself in which the Head of the 
Department was a member and the Chief 
Warden himself also took part) must 
ensure that a student who had been pre- 
viously guilty of misconduct should not 
again find admission to the University 
without the matter being thoroughly 
looked into. “Punishment” normally no 
doubt means suffering for some offence, 
but even if that part of the punishment 
which consists of the sentence is re- 
mitted, the student concerned must still 
be held to have been punished on ac- 
count of misconduct if he has not been 
exonerated of the relevant misconduct, 
and if his conviction on that ground 
stands despite the sentence having been 
removed. This is the only practical way 
of interpreting the relevant decision of 
the University authorities. Moreover, as 
already stated, it would, in my opinion, 
make no difference whether the case of 
the petitioner did or did not squarely 
fall within the phraseology of the deci- 
sion as an educational institution has the 
inherent right to refuse admission to a 
candidate, who is considered by the Uni- 
versity authorities to be undesirable, 


11, Mr. Jawahar Lal Gupta con- 
tended that even within the strict phra- 
seology of the relevant decision, the 
petitioner was a person who had been 
punished as the clause does not state 
that only those students who had been 
punished and whose punishment had 
subsequently been maintained would 
depend for their admission on the deci- 
sion of the Committee. According to 
Mr. Gupta even if the petitioner had 
been subsequently exonerated of the al- 
legation of misconduct, he would still 
have been a person “who had been 
punished on account of misconduct” at 
one time. This submission of Mr. Gupta 
appears to me to be too far-fetched. 


12. Mr. Gupta then contended 
that no statutory duty was cast on the 
University to admit the petitioner and 
no writ in-the nature of mandamus ¢an 
issue to the University unless the law 
enjoins such a duty on if, For that pro- 
position he has relied on the observa- 
tions of their Lordships of the Supreme 
Court in Lekhraj Sathramdas Lalvani v. 
N. M. Shah, AIR 1966 SC 334, to the 
effect that a writ of mandamus may be 
granted only in a case where there is 
a statutory duty imposed upon the o- 
cer concerned, and there is a failure on 
the part of that officer to discharge that 
statutory obligation. This argument of 
the learned counsel for the respondents 
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is only of academic value as Art. 226 of 
the Constitution authorises this Court to 
issue any othe> order or direction in 
addition to adopting the forms of weil- 
known writs issued in England and in 
the United States of America. Mr. Gupta 
is, however, correct that the statutory 
duty of the University to admit students 
is confined to desist from refusing ad- 
mission on anv ground prohibited in 
Cl. (2) of Art. 29 of the Constitution or 
Section 5 of the Act, and from refusing 
to admit a candidate on any arbitrary, 
capricious or extraneous consideration. 
Inasmuch as the petitioner has been re- 
fused admission on a ground which can~ 
not by any stretch of imagination be 
_|ealled extraneous or arbitrary, it is not 
for this Court ta interfere in the inter- 
nal affairs of the University, 


13. Mr. Jawahar Lal Gupta also 
referred to the Livision Bench judgment 
of the Allahabad High Court in Ramesh 
Chandra Chaube v. Principal Bipin 
Behari Intermediate College, Jhansi, AIR 
1953 All 90, anc on the basis of that 
judgment argued that there is no 
guarantee in the Constitution that if a 
student is studying in any institution 
then he has a right to continue his 
education in that particular institution 
even though he may not be acceptable 
to the authorities of the institution. The 
Allahabad High Court went to the length 
of holding that the Principal of a Col- 
lege can without communicating the 
reasons inform a student studying in the 
College that he rannot be admitted to 
the College during the next session 
where the Principal comes to the conclu- 
sion that such an action is necessary in 
the interest of discipline among students. 
It was held that such an action of the 
Principal is not hit by Article 29(2) and 
the High Court will not interfere under 
Article 226 with fhe action taken by the 
Head of an educational institution. 
Whatever may or may not be said about 
“informing a student in advance about 
the decision to refuse him admission in 
the next course, it appears to me to be 
elementary that the Head of an institu- 
tion can always refuse admission to a 
student to a new course where such 
authority comes ĉo the conclusion that 
such action is necessary in the interest of 
discipline among the students. In any 
event grant of relief under Art. 226 of 
the Constitution being discretionary, it 
would in my opinion be permitting the 
abuse of the provisions of the Constitu- 
tion if students excluded from admission 
by educational institutions on the 
grounds of the type referred to above 
are thrust on those institutions by High 


Courts in the purported exercise of their’ 


extraordinary jurisdiction under Arti- 


cle 226. 


~% 
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14, No other point having been 
argued in this case, the writ petition 
fails and is dismissed with costs. 

' Petition dismissed, 
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Devindra Bahadur and others, Peti- 
tioners v. State of Punjab and others,’ 
Respondents. 

Civil Writ No, 3195 of 1969, Dj/- 
22-9-1970. 

States Reorganisation Act (1956), 
S. 115 (5) — Where promotees in merged 
territory before reorganisation were re- 
verted after reorganisation to accommo- 
date persons undergoing training for the 
promotion post, the promotees were ens 
titled to seniority over subsequent ap- 
pointees when their reversion was con- 
doned and their seniority was fixed 
under S. 115 (5) as on the date of re- 
organisation. (Para 6) 


M. R. Agnihotri, for Petitioners; 
B. 5. Khoji, (for Nos. 5, 8, 11, 17, 19 to 
22, 24 and 25) and S. P. Goyal, for Ad- 
vocate General, Punjab, for Respondents. 


: ORDER: The petitioners were ap- 
pointed officiating Inspectors, Co-opera~ 
tive Societies, in the erstwhile State of 
Pepsu on October 20, 1956, and after the 
merger of the States of Punjab and 
Pepsu they were integrated with the 
Inspectors, Co-operative Societies, Pun- 
jab. By Order dated February 26, 1957, 
seven officiating Inspectors, including the 
petitioners, were reverted as Sub-Inspec« 
tors in order to accommedate the Block 
Level Ofñcers who had completed their 
training at Ladda under the belief that 
there were no existing vacancies against 
which they could be appointed. The 
reversion orders were passed because it 
was one of the conditions of promotion 
of the petitioner from the post of Sub- 
Inspector to that of Inspector in Pensu 
that they would be liable to reversion 
in order to accommodate the Block Level 
Officers who were then receiving train- 
ing. Later, it was found that there were 
enough vacancies fo accommodate the 
reverted Inspectors, including the peti- 
tioners as well as the Block Level Offi- 
cers, with the result that all of them 
were reappointed as officiating Inspectors 
by the order of the Registrar, Co-opera- 


tive Societies, dated April 6, 1957. The 
petitioners remained reverted from 
March 1. 1957, to April 10, 1957. On 


May 4, 1957.. the Deputy Registrar, Co- 
operative Societies, Patiala, wrote a 
letter to the Registrar, Co-operative 
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Societies. Punjab, Jullundur, requesting 
that the Government might be moved 
to permit that the service rendered by 
the reverted Inspectors from March i, 
11957, to April 10, 1957, as Sub-Inspectors 
be treated as service rendered as Inspec- 
tors for the purposes of determining 
their seniority amongst the officiating 
Inspectors, 


Ze Bishan Chand petitioner was 
again reverted to his substantive post of 
- Sub-Inspector in Patiala Division by an 
order of the Registrar, Co-operative 
Societies, Punjab, dated December 30, 
1958. Against that order Bishan Chand 
filed an appeal which was accepted by 
the Government and the order was com- 
municated to the Registrar, Co-operative 
Societies, Punjab, on October 27, 1959. 
It was directed that Bishan Chand should 
be promoted as officiating Inspector, Co- 
operative Societies, immediately against 
an existing vacancy in the grade of an 
Inspector. In case there was no vacancy, 
the junior-most person promoted after 
November 1, 1956, other than Sarvshri 
Naurata Ram, Om Parkash and Surjit 
Singh, who may not be holding the post 
of Inspector in a permanent or a quasi~ 
permanent capacity, may be reverted to 
make room for him. Along with the 
appeal of Bishan ‘Chand, the appeals of 

am Parshad and Ruldu Ram were also 
accepted and similar directions were 
issued qua them. The Under-Secretary. 
to Government Punjab, Co-operation 
Department, informed the Registrar, Co- 
operative Societies, Punjab, Jullundur 
by memorandum No. 13957-Coop: 1-60) 
6985, dated November, 28, 1960, that 
“Government have decided that as a 
result of the acceptance of the appeals 
against their reversions Sarvshri Ram 
Parshad, Bishan Chand and Ruldu Ram, 
officiating Inspectors, Co-operative So- 
cieties, should be given the benefit of 
seniority which they had earned before 
ist November, 1956. ” This memoran- 
dum was written in reply to Registrar's 
memorandum No. B I111/55/16771-E. dated 
November 14, 1960, on the subject of 
determination of seniority as Inepectors, 
Co-operative Societies. 


From this memorandum it is clear 
that the break in service of the peti- 
tioners on account of their revision 
from the post of officiating Inspector to 
that of Sub-Inspector from March 1, 
1957 to April 10, 1957. was condoned 
and their seniority, as existing prior to 
November i, 1956, was restored. ‘The 
result follows from the fact that Bishan 
Chand was the junior-most amongst the 
petitioners and when he was restored 
his seniority, it necessarily meani the 
restoration of seniority of all the peti- 
tioners as their inter se seniority in the 
State of Pepsu could not be disturbed. 
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This order was not given effect to by 
the Registrar, Co-operative Societies. 


3. On February 11, 1966 the join? 
seniority list of Services consisting of 
Deputy Registrar, Assistant Registrar 
Probationary Assistant Registrar, Inspec- 
tor and Sub-Inspector of the Co-opera~ 
tive Department was issued which was 
published in the Punjab Government 
Gazette dated March 11, 1966. This 
final gradation list was published by the 
Governor of Punjab in exercise of the 
powers conferred on him by the proviso 
to Art. 309 of the-Constitution of India 
and in accordance with the decision of 
the Government of India under the pro- 
visions of Section 115 (5) of the States 
Reorganisation Act, 1956. Before the 
publication of this final list, yearly lists 
were being published in which the peti- 
tioners were shown junior to respond- 
ents 3 to 31 in spite of the order of the 
State Government communicated to the 
Registrar on November 28, 1960. refer-~ 
red to above. After the publication of 
the final gradation list dated February 
11, 1966, the Registrar, Co-operative 
Societies, published a seniority list of 
Inspectors, Co-operative Societies, Pun- 
jab, as on March 1, 1969, and in this lst 
showed respondents 3 to 31 at Nos. 60 
to 88, while the petitioners were shown 
at Nos. 90, 91, 92, 96 and 97. This 
seniority list was issued in June, 1969, 
and the petitioners submitted represen- 
tations against the same to respondent 2. 
Since those representations were not 
decided, the petitioners filed the present 


‘petition praying that the seniority list 


of Inspectors, Co-operative Societies, as 
on March 1, 1969, issued in June, 1969 
should be quashed and the promotion of 
respondent 5, Shri Jagdev Singh, as As- 
sistant Registrar, Co-operative Societies, 
made vide order dated November 4, 1969 
should be set aside. The returns to the 
writ petition have been filed by res- 
pondent 2 and some of the other affect- 
ed respondents. 


4, At the hearing, the learned 
counsel for the petitioners has confined 
his attack to the seniority list which 
has been impugned in the petition and 
his argument, in a nut~shell, is that the 
petitioners had been shown senior to 
respondents 3 to 5 in the final gradation 
list as on November 1, 1956, published 
by the Governor of Punjab vide Noti-~ 
fication dated February 11, 1966, in the 
Punjab Government Gazette dated March 
11, 1966, and that respondents 3 to 31 
could not be placed above them especi- 
ally when respondents 6 to 31, had been 
appointed after November 1, 1955. 
Jagdev Singh, respondent 5, had been 
appointed as Inspector Co-operative 
Societies. in the erstwhile Pepsu State 
on October 31, 1956, and none of the 
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petitioners was reverted as Sub-~-Inspec~ 
tor which showed that there was a 
Vacancy to accommodate respondent 5. 


5. The plea of the respondents, 
on the other hand, is that there was a 
break in service of the petitioners as 
officiating Inspectors from March 1, 1957, 
to April 10, 1957 and therefore their 
continuous service as officiating Inspec- 
tors could be considered only from April 
16, 1957, and on that basis they were 
rightly made jurior to respondents’ 3 to 
31. It is further submitted that the peti- 
tioners could be reverted to their sub- 
stantive post of Sub-Inspector because 
they were officiating as Inspectors. 


6. There is no force in the sub- 
missions of the respondents in view of 
the order of the Government conveyed 
to the Registrar, Co-operative Societies, 
by memorandum dated November 28, 
1960, referred to above. That mem- 
orandum clearly showed that the break 
in service on aczount of reversion was 
condoned and, therefore, the petitioners 
were to be deemed to have continued 
in the posts of officiating Inspectors with 
effect from October 20, 1956. Respond- 
ents 3 to 31 had, therefore, to be shown 
junior to them in the seniority list, more 
particularly because of the final grada- 
tion list published under Art. 309 of the 
Constitution by the Governor which 
showed the order of seniority as on 
November 1, 1956. This order of seni- 
ority could not be changed thereafter. 
It was pointed out by the Deputy Re- 
gistrar, Co-operative Societies, in his 
letter dated May 4, 1957, that the rever- 
sion of the petitioners and two other 
officiating Inspectors had been made 
under a misapprehension as there were 
enough vacancies to accommodate all 
the Block Level Officers who had re- 
turned after completing their training 
and, for this reason their reversion was 
unjustified. 

T. What is surprising in this case 
is that for a period of ten years the Gov- 
P EA has not been able to have its 
order complied with by the Registrar, 
Co-operative Societies. No written state- 
ment has been filed to this petition on 
behalf of the Staze, probably because of 
the reason that eccording to the orders 
of the Punjab State the petitioners have 
. to be ranked senior to respondents 3 to 
31. On a decision taken on the repre~ 
sentation of Shri Bishan Chand, Inspec- 
tor, against seniozity, the Under Secre- 
tary Co-operation, Punjab, wrote a D. O. 
letter to the Registrar, Co-operative So- 
cieties, Punjab Chandigarh, on April 8, 
1969, with reference to his memorandum 
No. Admn./EA/1-TI-53/528, dated Janu- 
ary 14, 1969, that “the circumstances €X- 
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plained in your various references to the 
Government in this case have all along 
been considered and rejected by the 
Government in consultation with the 
Legal Remembrancer. I, therefore, re= 
quest you kindly to implement the Gov« 
ernment orders in this case without any 
further delay. “In spite of this D. O. 
letter, the Registrar did not implemen f 
the Government orders which were the 
Same aS were communicated to the Re« 
gistrar in the memorandum dated. 
November 28, 1960. I am constrained to 
remark that the defiance of the orders 
of the Government by the Registrar, Co- 
operative Societies, depicts a sorry state 
of affairs and an administrative chaos in 
the Department. For ten years, there 
has been a conflict between the State 
Government and the Registrar, Co-opera~ 
tive Societies, with the result that the 
petitioners have been the victims of in- 
justice. The State Government should 
not feel so helpless in getting its orders 
implemented if proper discipline is to be 
maintained in the administration under 
its charge. The Registrar cannot defy 
the orders of the State Government for 
such a long time if his point of view 
has not been repeatedly accepted by the 
State Government. is was a case in 
which the Government should have 
shown strength and should have com- 


pelled the Registrar to implement its 
orders. In case of disobedience, some 


action against him or the guilty Officers 
should have been taken. 


8. Another curious thing in this 
ease is that one of the notes appended 
to the seniority list of Inspectors, Co- 
operative Societies, Punjab, as it stood 
on March 1, 1969, which has been im-~ 
pugned in this petition, is “the position 
of Inspectors in the integrated seniority 
list of erstwhile Punjab end Pepsu em- 
ployees as on November 1, 1956, has 
been kept intact.’ This note is evident- 
ly wrong as that list has not been kept 
intact, as has been shown above. 


9. For the reasons given above, 
this petition is accepted with costs and 
respondents 1 and 2 are directed to pre~- 
pare the seniority list of the Inspectors 
of Co-operative Societies afresh in ac- 
cordance with the observations made 
above without disturbing the seniority 
as determined in the final gradation list 
dated February 11, 1966, and published 
in Punjab Government Gazette dated 
March 11, 1966. The costs shall be paid 
by respondents 1 and 2 only. Counsel’s 
fee Rs. 200/-, 


Petition allowed. 
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(V 58 C 78) 
D. K. MAHAJAN AND BAL RAJ 
TULI, JJ. 
Mehnga Singh and others, Peti- 


tioners v. Dewan Dilbagh Rai and others, 
Respondents. 

Civil Revn. No. 361 of 1969, D/- 
17-11-1970, referred by D, K. Mahajan, 
J., on 25-9-1970. 

Houses and Rents — East Punjab 
- Urban Rent Restriction Act (3 of 1949), 
S. 13 (2) (i) — Deposit made by tenant 
before Rent Controller under S. 31 of 
the Punjab Relief of Indebtedness Act 
prior to filing of application for evic- 
tion by landlord does not amount to 
payment or tender of arrears of rent to 
landlord within the meaning of S. 13 — 
(X-Ref:— Punjab Relief of Indebted- 
mess Act (7 of 1934), S. 31). AIR 1969 
SC 1273, Rel. on. (Paras 3 and 4) 


There is no provision in the East 
Punjab Urban Rent Restriction Act en- 
abling the tenant to deposit arrears of 
rent in the Court of Rent Controller in- 
stead of paying it to the landlord or 
even if he refuses to accept the same. 
Section 31 of Punjab Relief of Indebted- 
ness Act is not applicable to the case of 
landlord and tenant. (Paras 3 and 4) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1273 (V 56)= 

71 Pun LR 526, Vidva Prachar 
Trust v. Basant Ram 2, 3 


D. D. Jain, for Petitioners; Atma 
Ram with M. K. Mahajan, for Respond- 
ents. 

JUDGMENT: Dewan Dilbagh Rai 
respondent is the landlord while Mehnga 
Singh petitioner is his tenant in a shop 
situate at Saddar Bazar, Gurdaspur. On 
March 31, 1967, the landlord filed an ap- 
plication under Section 13 of the East 
Punjab Urban Rent Restriction Act, ITI 
of 1949, (hereinafter referred to as the 
Act), on the ground that the tenant had 
failed to pay rent from August 1, 1966, 
to February 28, 1967, and had sublet the 
shop to respondents 2 to 5, without his 
consent. The tenant and other respond- 
ents to the petition resisted the said 
petition on the ground that the arrears 
of rent for the period of seven months 
claimed by the landlord in his petition 
for ejectment had already been deposit~ 
ed in the Court under Section 31 of the 
Punjab Relief of Indebtedness Act and 
that no rent was due to the landlord af 
the time the application for ejectment 
was made. The allegation of subletting 
was also denied and it was contended 
that respondents 2 and 3 are brothers 
of the tenant, Mehnga Singh, and they 
have been working with him since the 
shop was taken on lease by respondent 
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1. With regard to respondents 4 and 5 
it was pleaded that they were the em- 
ployees of respondents 1 to 3 and were 
not doing any independent business in 
the shop in dispute. It was also alleged 
that the plea of subletting was barred 
by res judicata. On the pleadings of 
the parties, the learned Rent Controller 
framed the following issues:— 

1. Whether the respondents are liable 
to be ejected on the grounds alleg- 
ed in the petition? 

2. Whether the plea of subletting is 
barred by res judicata? 

3. Relief. 5 

The learned Rent Controller came to the 
conclusion that the tenant had deposited 
the sum of Rs. 96.25 on November 4, 
1966, and Rs. 240.60 on March 15, 1967, 
for payment to the landlord and in this 
manner it was proved that the renf 
claimed by the landlord in his applica- 
tion for ejectment had been paid by the 
tenant and, therefore, the ground of non- 
payment of arrears of rent was nof 
available to the landlord for the eject- 
ment of the tenant. The ground of 
subletting was also found against the 
landlord and as a result of his findings, 
the application for ejectment was dis~ 
missed on February 15, 1968. 


2. The landlord filed an appeal 
which was allowed by the learned Ap~ 
pelate Authority, Gurdaspur, on April 
17, 1969, on the ground that the deposit 
of rent in the Court under Section 31 of 
the Punjab Relief of Indebtedness Acfé 
did not amount to either tender or pay- 
ment of arrears of rent to the landlord 
and, therefore, the tenant was liable tə 
ejectment on the ground of non-pay- 
ment of rent. For coming to this con- 
clusion, the learned Appellate Authority 
relied on the judgment of their Lord-. 
ships of the Supremé Court in Vidya 
Prachar Trust v. Basant Ram, 1969-71 
Pun LR 526 = (AIR 1969 SC 1273) which 
was till then not reported. Their Lord- 
ships reversed the judgment of a Divi- 
sion Bench of this Court on the point. 
Feeling aggrieved from that order, 
Mehnga Singh and his two brothers filed 
the present revision petition in this 
Court under Section 5 (5) of the Act 
which came up for hearing before my 
learned brother Mahajan, J., on Septem- 
ber 25, 1970. It was argued before the 
learned Judge that the decision of their 
Lordships of the Supreme Court relied 
upon by the learned Appellate Authority 
did not apply to the facts of this case 
because the tenant had deposited the 
rent due from him not under Section 3] 
of the Punjab Relief of Indebtedness 
Act but in the Court of the Rent Con- 
troller who is the appropriate authority; 
for trying the applications for ejectmen? 
under Section 13 of the Act, Cone 
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sidering that this was an important 
point of law of frequent occurrence, the 
learned Judge referred the case to a 
larger Bench and that is how this peti- 
tion has come up before us for decision. 


3. The facts stated above are not 
in dispute and the learned counsel for 
the petitioners kas filed copies of the 
receipts in procf of the two deposits 
made by Mehnga Singh tenant in the 
Court of the Senior Subordinate Judge 
exercising the pcwers of Rent Control- 
ler, Gurdaspur, on November 4, 1966, 
and March 15, 1967. It is admitted by 
the learned counsel for the petitioners 
that there is no provision in the Act 
enabling the tenent to deposit the rent 
in the Court of a Rent Controller instead 
of paying it to the landlord or even if 
the landlord refuses to accept the same. 
On these facts, the observations of their 
Lordships of the Supreme Court in Shri 
Vidya Prachar Trust case, 71 Pun LR 
526 = (AIR 1969 SC 1273) (supra) aptly 
apply to the facts of this case and can- 
distinguished on any ground. 
Their Lordships cbserved:-— 


“The Act does not lay down any 
other procedure under which money 
can be deposited with any Government 
Authority. Such provisions are to be 
found in other Kent Control Acts but 
are missing in this Act. Eviction, there- 
fore, takes place cn the ground of non= 
payment or tender of rent due within 
time fixed by the tenancy and 15 days 
thereafter. There is only one saving for 
the tenant and that is when he tenders 
the full rent in Court before the Rent 
Controller together with interest and 
costs. In the present case, the tenant 
did tender rent but only for a portion 
of the period and he relied on his 
deposit under the Relief of Indebtedness 
Act as due discharge of his liability for 
the earlier period. It may be stated 
that the deposit b=fore the Senior Sub 
Judge was made not only of arrears of 


rent but prospectively for some further - 


period for which tne rent was then not 
due. The question is whether such pay- 
ment is a valid payment or tender to 
the landlord.” 

Their Lordships then considered the pro- 
visions of Section 31 of the Punjab 
Relief of Indebtedness Act and held:—~ 


“The Act is nok intended to operate 
between landlords and tenants; nor is 
the Court of the Senior Sub Judge 
. created into a clearing house for rent. 
‘Although the general words ‘any person’ 
who owes money may appear to cover 
the case of a tenant, we have to look 
at the Act as a whcle and see what kind 
of a person is intanded thereby. The 
phrase must be read to cover cases of 
debtors and credifors between whem 
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there is an agreement for payment of 
interest because the deposit is intended 
to stop interest from running. No in- 
terest is agreed to be paid by tenants, 
at any rate, nor ordinarily, and, there- 
fore, the section cannot ke said to cover 
a case between a landlord and a ten- 
ant. There is no provision in the Urban 
Rent Restriction Act for making a de- 
posit except one, and that is on the first 
day of the hearing of the case. It could 
not have been intended that all tenanis 
who may be disinclined to pay rent to 
their landlords should be enabled to 
deposit it in the Court of a Senior Sub 
Judge making the Senior Sub Judge a 
kind of a Rent Controller for all land- 
lords. The provision for stoppage of in- 
terest is a pointer that the interest in 
the first instance must have been due. 
In our judgment Section 31 has been 
misunderstood in the High Court. A 
second pointer is that amount may be 
deposited in part which cannot possibly 
be a valid tender in case of rent. It 
may be pointed out that the decision of 
the Division Bench runs counter to two 
other decisions of single Judges of the 
same High Court who have taken the 
same view which we are taking here. 
The decisions are noticed by the Divi- 
sion Bench but have not been accepted. 
The decisions of the learned single 
Judges are to be preferred. The Divi- 
sion Bench has taken a very extended 
view of the deposit under the Relief of 
Indebtedness Act.” 

In view of these observations of their 
Lordships it cannot be held that the two 
deposits made by Mehnga Singh peti- 
tioner amounted to payment or tender 
of rent due to the landlord-respondent. 


4. The learned counsel for the 
petitioners, however, submitted that the 
Court should discard technicalities of 
law and act upon equitable principles, 
keeping in view the spirit of the law. 
On that basis, the argument proceeded 
that the amount doposited in the Court 
of the Senior Sub Judge by the tenant 
was available to the landlord on the 
first date of hearing of the application 
for ejectment because the information of 
the deposits was given out by him to 
the landlord on that day and he could 
have withdrawn the amount from the 
said Court particularly because his ap- 
plication for ejectment of the tenant 
was pending in that very Court. We 
are, however, of the opinion that there 
is no substance in this argument as the 
payment or tender of the amount due 
has to be made to the landlord in cash 
by the tenant to avoid his ejectment on 
the ground of non-payment of arrears 
of rent, together with interest and costs, 
on the first date of hearing of the an- 
plication for ejectment and the tenant 
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cannot force the landlord to withdraw 
the amount which had been deposited 
by the tenant with some Government 
Authority. Since the amount had not 
been paid to the landlord by that date, 
he was entitled to interest on the entire 
amount of arrears which was never ten- 
dered by the tenant to the landlord and, 
thereforé, it cannot be said that the pro- 
visions of Section 13 (2) (i) of the Act 
were complied with. It is also to be 
noted that while depositing the amount 
in the Court of the Senior Sub Judge, 
the tenant did not notify the address of 
the landlord and, therefore, no notice 
was ever issued to him by the Court 
informing him that any amount to his 
eredit had been deposited which he 
could withdraw. The deposit was made 
as if a case ‘Mehnga Singh versus R. S. 
Dilbagh Rai Dewan’ was pending in that 
Court which was not the case when the 
deposits were made. 

5. For the reasons given above, 
we, find no merit in this revision peti- 
tion which is dismissed but without any 
order as to costs. 

Revision dismissed, 
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(V 58 C 79) 
$ C. G. SURI, J. 

Smt. Kailash Devi and another, Peti- 
tioners v. State of Haryana and another, 
Respondents. 

Civil Writ 
10-11-1970. 

(A) Constitution of India, Art. 227 
— Petition both under it and Art. 226 
against rejection of application under 
S. 18, Land Acquisition Act though filed 
without seeking revision under that Act 
being treatable as revision petition, is 
maintainable — (X-Ref:—~ Art. 226) — 
(X-Ref:— Land Acquisition Act (1894), 
S. 18). AIR 1956 Punj 231, Followed. 

(Para 3) 

(B) Land Acquisition Act (1894), 
S. 31 (2), Proviso 2 — Application filed 
under S. 18 protesting against awarded 
compensation will become barred under 
proviso by subsequent acceptance of 
compensation without protest — (X-Ref: 


No. 2524 of 1970, DJ- 


S. 18). AIR 1964 Cal 283, relying on 
Civil Rule No. 1925 of 1957 (Cal), 
Followed. (Para 4) 


A protest against awarded compen-~ 
sation must be recorded in the applica- 
tion if any for the amount as well as in 
the receipt for the sum. If an applica- 
tion under Section 18 containing the 
protest is filed but subsequently the 
amount is accepted without any protest 
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that application will become barred 
under Section 31 (2), Proviso 2. As an 
objection can be waived or withdrawn 
that proviso cannot be said to bar only 
a fresh application. (Paras 4 and 7) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Cal 283 (V 51), 
Suresh Chandra Roy v. Land . 
Acquisition Collector, Chinsurah 4 


ae 
(1957) Civil Rule No. 1925 of 1957 
(Cal), Atual Kumar Bhadra v. 
State of West Bengal 4 
(1956) AIR 1956 Punj 231 (V 43) 
= 58 Pun LR 397, Smt. Kako 
Bai v. Land Acquisition Collec- 
tor, Hissar 3 


Pitam Singh Jain, for Petitioners; 
Gurmukh Singh Chawla, for Advocate 
General, Punjab, for Respondents. 

ORDER: In this civil writ petition 
under Arts. 226 and 227 of the Constitu- 
tion of India the only question for deci- 
sion is whether the petitioner land- 
owners have lost the right to have their 
case referred to a Civil Court under 
Section 18 of the Land Acquisition Act, 
1894 (hereinafter to be referred to as 
‘the Act’), because of their having ac- 
cepted a voucher for the compensation 
amount, without registering their pro- 
test, when they had already made an 
application earlier for a reference under 
that section. : 

2. The land belonging to the 
petitioners and described in- paragraph 1 
of the writ petiticn was acquired by the 
State of Haryana, respondent No. 1, 
through the Land Acquisition Collector, 
respondent No. 2, for the public pur- 
pose of development of Sector No. 17 cof 
Faridabad town in District Gurgaon. 
The Collector had given his award on 
20th of January, 1968. The petitioners 
had made an application, dated 27th cf 
February 1968 (copy Annexure ‘A’ to the 
writ petition) well within time, alleg- 
ing that the award was not acceptable 
to them, that they felt aggrieved by the 
rate and quantum of compensation deter- 
mined by respondent No. 2, and that 
their case may, therefore, be referred to 
a Civil Court for enhancement of the 
compensation amount. No action was 
taken on this application for about a 
year, but a voucher for the compensa- 
tion amount already determined for the 
land was sent by post to the petitioners 
and was received by them on 14th of 
February 1969. No fresh protest was, 
however, registered at the time of ac- 
ceptance of this compensation voucher. 

The petitioners then received an in- 
timation on lith of May 1970 (copy An- 
nexure ‘B’ to the petition) that their ap- 
plication, dated 27th of February 1968, 
under Section 18 of the Act had been 
filed on the ground that the compensa- 
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tion amount had been received by them 
without protest. 


3. A preliminary objection was 
raised by Shri C. S. Chawla, appearing 
on behalf of the State of Haryana, that 
the proper remedy to be followed by the 
petitioners was tc file a revision petition 
under Section 18 (3) of the Act, as am- 
ended in 1954 and that a writ petition 
under Art. 226 of the Constitution is not 
competent. But the petitioners have 
invoked this Courts power of superin- 
tendence under Art. 227 of the Constitu- 
tion as well and the writ petition can 
‘be treated as an application for revision 
of the impugned order. It was so held 
in Smt. Kako Bai v. Land Acquisition 
‘Collector, Hissar, AIR 1956 Punj 231. 


4. As regards the other objection, 
Shri Chawla has cited before me the 
case of Suresh Chandra Roy v. the Land 
Acquisition Collector, Chinsurah, AIR 
1964 Cal 283, in which the Hon’ble Judge 
relying on an eerlier unreported case 
Atul Kumar Bkadra v. State of West 
Bengal, Civil Rule No. 1925 of 1957 (Cal) 
held that an application for reference 
under Section 18 of the Act is not the 
proper document wherein to record a 
protest under which the compensation 
amount is to ke received. A protest 
ought to be made, firstly, in the applica- 
tion for recéiving the disputed amount 
of compensation, if any, such application 
is to be at all made and must be record- 
ed in the receipt granted showing that 
the disputed amount of compensation 
money was accepted under protest. 
Where the Bebe receiving compensa- 
tion money stated only in the applica- 
tion under Section 18 that he would re- 
ceive the money under protest, the 
amount is not received under a properly 
recorded protest end the application will 
be barred under Section 31 (2), second 
proviso. 

5. In Suresh Chandra Roy’s case, 
ATR 1964 Cal 283 also an application 
under Section 18 of the Act praying for 
a reference to the Civil Court had been 
made before the payment was received. 
While dealing with the argument of the 
petitioner’s counsel that the unreported 
case was distinguishable, the Hon’ble 
Judge was pleased to observe as follows: 


“Mr. Shyama Charan Mitter, learn- 
ed Advocate for the petitioner, contend- 
ed that in the unreported decision above 
referred to Sinha, J., mainly proceeded 
on the affidavits filed in the case and 
since the statement in the affidavit-in- 
opposition to the effect that the com- 
pensation money had not been accept- 
ed under protest was not controverted 
by an affidavit-in-reply, his Lordship 
arrived at the finding that the compen- 
sation had been accepted without pro- 
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test. Mr. Mitter pointed out that in the 
instant case the statement that the pro- 
test by the petitioner had been waived 
was very much controverted in the affi- 
davit-in-reply and that made the pre- 
sent case distinguishable from the unre- 
ported decision by inha J. In my 
opinion, Mr. Mitter is not correct in his 
reading of the judgment of Sinha, J., in 
the unreported case. His Lordship re- 
ferred to the affidavits as an additional 
ground in support of his conclusion that 
the money had not been received under 
protest. He relied principally on the 
receipt for payment of money which was 
an unconditional receipt. I, therefore, 
hold that the present case is not in any 
way distinguishable from the unreported 
decision above referred to.” 

6. According to the return filed 
by the respondents in the present case, 
the voucher for the compensation 
amount had been sent in February 1969 
on the request of the petitioners and the - 
payment had been received without any 
protest. This conduct of the petitioners 
could be evidence of their intention to 
forego or waive or withdraw the prayer 
for a reference to the Civil Court under 
Section 18 of the Act. Mr. P. 5. Jain, 
learned counsel for the petitioners, has 
tried to distinguish the rulings cited 
above by Mr. Chawla, but I do not find 
any material points of distinction. 

7e It was then argued by Mr. Jain 
that the rulings cited by Mr. Chawla 
do not lay down good law. To appre- 
ciate his argument it would be necessary 
to reproduce the second proviso to Sec- 
tion 31 (2) of the Act which runs as 
follows:— 

“Provided also that no person who 
has received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18.” 

Mr. Jain’s argument is that the re- 
ceipt of the compensation amount with- 
out any protest would only bar the 

making of a fresh application and would 
not invalidate an application that had 
already been made earlier before the 
receipt of the compensation amount or 
a voucher therefor. An objection raised 
can also be waived or withdrawn by 
conduct and this argument fails to con 
vince me that the ratio laid down in 
Suresh Chandra Roy’s case, AIR 1964 
Cal 283 is not correct, 


8. Another argument raised by. 
Mr. Jain was that the petitioners are 
illiterate ladies who had received the 
letter sent to them by registered posl 
without knowing the contents of the 
envelope and that they could not have 
been alive to the necessity of register- 
ing a protest when they received the 
voucher by post. This is given as an ex 
planation why no protest had been ree 
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corded on the postal or acknowledgment 
receipts at the time of acceptance of the 
registered letter. This argument could 
have meaning only if the petitioners had 
failed to cash the compensation voucher, 
The acceptance of the voucher-sent by 
post and its subsequent encashment can 
be taken as evidence of the petitioners" 
intention not to pursue the prayer for a 
reference to the Civil Court under Sec- 
tion 18 of the Act. I£ the registered 
letter was received without knowing the 
contents, the circumstances could be ex- 
plained in a prompt reply and a protest 
could be made therein. 


9. I, therefore, dismiss the writ 
petition, but make no order as to costs. 


Petition dismissed, 





AIR 1971 PUNJAB & HARYANA 355 
(V 58 C 80). 
D. K. MAHAJAN, J. 
Harichand and others, Appellants v. 
ne Bachan Kaur and others, Respond- 
ents. 
Second Appeal No. 555 of 1960, D/- 
26-10-1970 from decree of Sewa Singh 
Addl. Dist. J., Patiala, D/- 31-3-1960. 


Party not objecting to reception of un- 
certified copy of Revenue Records with- 
out examining any officer to prove it, 
cannot in a second appeal question its 
admissibility. (1907) ILR 34 Cal 1059 
(PC) & AIR 1931 Lah 722 & AIR 1944 
Lah 1, Followed. (Para 2) 


(B) Civil P. C. (1908), QO. 225 R. 4 <a 
By death of some of defendants-trespas- 
sers during pendency of plaintiff-true 
owner’s appeal and non-substitution of 
their L. R’s no abatement will result 
since such a decree is in effect distinct 
im respect of each trespasser. (Para 5) 


(C) Civil P. C. (1908), O. 41, Br. 27 
and 28 — Just because the additional 
evidence is revenue record opportunity 
to rebut it should not be refused. 

(Para 6) 


Cases Referred: Chronological Paras 

(1966) ATR 1966 Punj 312 (V 53)= 
1966 Cur LJ 216, Puran Singh 
Basawa Singh v. Hazara Singh 
Punjab Singh 4 

(1963) AIR 1963 SC 553 (V 50)= 
(1963) 3 SCR 858, Ram Sarup v. 
Munshi 

(1962) AIR 1962 SC 89 (V 49)= 
(1962) 2 SCR 636, State of Pun- 


ne 


fab v. Nathu Z 
{1947) ATR 1947 Lah 388 (V 34, 

Vinod Sagar v, Vishnubhai 

Shankar 4 
BO/DO/A855/71/TVN/M 


Harichand v. Bachan Kaur (D, K. 


Mahajan J.) (Prs. 8-9)-[Pr. 1] P. & H. 355 


(1946) AIR 1946 Lah 399 (V 33)= 
48 Pun LR 141 (FB), Nanak v. 


Ahmad Ali 
(1944) AIR 1944 Lah 1 (V 31) = 
45 Pun LR 325, Suraj Bhan v. 
Hafiz Abdul Khaliq 1 
(1931) AIR 1931 Lah 722 (V 28)= 
32 Pun LR 696, Fauja Singh v, 
Allah Ditta iL 
(1907) ILR 34 Cal 1059 = 34 Ind 
App 194 (PC), Shahzadi Begam 
v. Secretary of State for India 1 
J. N. Kaushal, Sr. Advocate with 
Ashok Bhan, for Appellants; Atma Ram 
with K. N. Tewari, for Respondents. 
JUDGMENT: There seems to be no 
end to this litigation. The relevant facts 
giving rise to this are stated in the judg- 
ment of Shamsher Bahadur, J., which 
was reversed by the Letters Patent 
Bench. I am reproducing the judgment 
of Shamsher Bahadur, J. only with re- 
gard to the facts in order not to cover 
the ground all over again:— 
“The plaintiff Bachan Kaur brought 
a suit for an injunction restraining the 
thirty-four defendants from interfering 
with her ownership and possession of 
the disputed land measuring 5 bighas in 
Khasra Nos. 344 and 346 situated in 
Chamar Majri in Mauza Lehal which is 
contiguous to the town of Patiala. The 
plaintiff seeks to derive her right in the 
disputed land as an owner through her 
husband Mehar Singh who purchased it 
from the biswadars of the village and 
subsequently made a gift of it in favour 
of his wife. Khasra No. 572/344 measur- 
ing 1 bigha and 10 biswas was purchased 
by Mehar Singh on 15th of November, 
1940 from one Chanan Singh out of 
shamilat deh. Another parcel of land 
of the same area under Khasra 
No. 571/344 was purchased again from 
the shamilat land on 19th of November, 
1940 from Tara Singh, another biswedar 
of the village. Two more purchases 
were made of 2 bighas from Chanan 
Singh on 23rd of December, 1940. The 
present suit was brought by the plaintiff 
on 6th of January, 1958 against the 
thirty-four defendants who are all 
chamars of the village and admittedly 
reside in Khasra No. 345 which is hedged 
between Khasra Nos. 344 and 346, for 
an injunction that they should be re- 
strained from interfering with her pos- 
session. It appears that the chamars 
including the “defendants residing in the 
locality had been resisting the efforts of 
the plaintiff and her husband to obtain 
possession of the land in suit. The dis- 
pute culminated in criminal proceedings 
which were initiated in the Court of 
the Executive Magistrate, Patiala, under 
Section 145 of the Code of Criminal Pro- 
cedure by Jasbir Singh and Harbans 
Singh sons of Mehar Singh. The trial 
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Magistrate came “*o the conclusion that 
the petitioners had not proved them- 
selves to be in possession of the land in 
suit which was - recorded as shamilat 
deh. A revision petition was preferred 
before the District Magistrate, Patiala, 
who by his order of 17th of September, 
1956 (Exhibit P. W. 11/N) affirmed the 
decision of the trial Magistrate and 
directed the partizs to get their claims 
settled in a Civil Court. According to 
the District Magistrate the land in suit 
recorded as shamilat deh had not been 
established to be in exclusive and physi- 
cal possession o either party. The 
defendants denied the ownership or pos- 
session of the plaintiffs in the suit land 
and various other objections were raised 
which it is not nezessary for purposes of 
this appeal to set out. The trial Judge 
on a consideration of the evidence came 
to the conclusion that the plaintiff had 
proved her title to the suit Jand as also 
her possession except the portion marked 
'EFGE in khasra No. 346 covered by 
two kothas. A decree was accordingly 
made in favour of the plaintiff. The 
defendants’ appeal having failed before 
the learned Additional District Judge, 
Patiala, they have now come to this 
Court in second appeal. 


When the appeal carne up for hear- 
ing,-I considered it necessary to receive 
additional evidenca under O. 41, R. 27 
of the Code of C:vil Procedure and the 
case was sent to the lower appellate 
Court for this purpose. The trial Court 
had rejected the evidence of the revenue 
records in which the defendants had 
been shown in possession over a stretch 
of many years anc their prayer for addi- 
tional evidence was not acceded to be- 
fore the lower appellate Court. The 
earliest entry on record is Exhibit D. G. 
of 3-12-1965 Bk, corresponding to the 
year 1912 A. D., in which it is stated 
that the chamars had been rehabilitated 
in khasra No. 345 after they had been 
asked to vacate the land which was re- 
quired for the Gavernment hospital. The 
adjoining khasra Nos. 344 and 346 had 
been given to these chamars for pur- 
poses of their vocation. According to 
Exhibit D. G., which purports to be an 
order in appeal the chamars had been 
in possession of knasra Nos. 343, 344 and 
846 for a period of twelve years. Ac- 
cording to this order it was directed 
that a mutation should be made to this 
effect. In pursuance of this order a 
mutation was made in favour of the 
chamars on 26-4-1966 B.K. (Exhibit D.F.). 
Thereafter, the revenue entries right 
from the year 1956-67 Bk to 1990-91 Bk 
disclose that land in these kKhasra num- 
bers was in possession of the chamars. 
These entries are Exhibits A.1 to A.7 
which had not bean accepted by the trial 


correct. 
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Court and which I directed the Lower 
Appellate Court to receive in evidence. 
It appears, however, that adequate proof 
of these entries has not been adduced 
before the lower appellate Court. The 
jamabandis which purport to be copies 
of the originals have not been certified 
to be true under the provisions of Sec- 
tion 76 of the Indian Evidence Act, ac- 
cording to which:— 


"Every public officer having the 
custody of a public document, which any 
person has a right to inspect, shall give 
that person on demand a copy of it on 
payment of the legal fees therefor, to- 
gether with a certificate written at the 
foot of such copy that it is a true copy 
of such document or part thereof, as the 
case may be, and such certificate shall 
be dated and subscribed by such officer 
with his name and his official title, and 
shall be sealed, whenever such officer is 
authorised by law to make use of a seal, 
and such copies ‘so certified shall be 
called certified copies.” 

These Jamabandis were tendered in evi- 
dence by the Advocate fcr the defend- 
ants who made a statement that he 
would not examine the Patwari whom 
he had summoned to make a comparison 
of the copies with the original. The 
counsel contented himself by saying that 
he had himself compared the copies with 
the originals and had found them to be 
It appears that the Patwari 
was given up as the defendants did not 
want him to be corss-examined by the 
plaintiff. It seems that no objection had 
been taken to the production of the 
copies of the jamabandis by the counsel 
himself but it is contended by Mr. Atma 
Ram, the learned counsel for the res- 
pondent, that this by itself could not 
relieve the defendants from the neces- 
sity of adducing adequate proof. Mr. 
Kaushal has argued on the basis of the 
Privy Council authority in Shahzadi 
Begam v. Secretary of State for India, 
(1907) ILR 34 Cal 1059 (PC) that the 
admissibility in evidence of a document 
which has been admitted without objec- 
tion in the first Court cannot be ques- 
tioned in appeal. The record does not 
show that the plaintiff made any objec- 
tion to the filing of the documents or 
the statement of the counsel that they 
were true copies of the original. It is 
no doubt true that the Patwari should 
have been examined but considering that 
no cbjection was taken to the admissi- 
bility of these documents, I decline to 
consider at this stage the question of 
their admissibility. Referance may also 
be made to a Division Bench authority 
of Sir Shadi Lal, C. J. and Tapp, J. in 
Fauja Singh v. Allah Ditta, AIR 1931 
Lah 722, where the law was stated thus: 


¢ 


which had been 
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"It is well established that where 

a fact has been erroneously allowed to 
be proved in a manner different from 
which the Jaw requires, and no objection 
is taken in the Court of first instance, 
such objection cannot be taken later in 
appeal. This view is based on the prin- 
ciple that if objection is taken at the 
proper time to the reception of certain 
evidence (not inadmissible in itself) 
owing to such evidence not being pro- 
duced in the form prescribed by law, an 
opportunity can be afforded to the party 
producing such evidence to remedy the 
defect and satisfy the requirements of 
the law.” 
In Suraj Bhan v. Hafiz Abdul Khalia, 
AIR 1944 Lah 1, a Division Bench autho- 
rity of Din Mohammad and Sale. JJ, 
a copy of a copy was admitted in evi- 
dence as its admissibility was not ques- 
tioned at an initial stage. 

2. It is argued by Mr. Kaushal 
that if an objection had been taken with 
regard to the admissibility of the jama- 
bandis the Patwari would have been im- 
mediately summoned to remedy the 
defect. In his submission, it is now too 
late for the respondents to take an ob- 
jection to the admissibility of documents 
received without ob- 
jection before the lower appellate Court. 
In view of the principles laid down by 
their Lordships of the Privy Council and 
the Division Benches of the Lahore High 
Court, I am of the view that the docu- 
ments Exhibits A.1 to A.7 have been 
properly received in evidence and their 
admissibility cannot be questioned at 
this stage.’ 

3.» After considering the addi- 
tional evidence which the learned 
Single Judge permitted, he reversed the 
decision of the Courts below and dis- 
missed the plaintiff’s suit. Against this 
decision, the plaintiff preferred an appeal 
under Cl. 10 of the Letters Patent. This 


‘appeal came up for hearing before my 


Lord the Chief Justice and Mr. Justice 
Tuli. It was argued before the Letters 
Patent Bench that some of the defend- 
ants had died during the pendency of 
the letters patent appeal and their legal 
representatives had not been brought on 


‘the record, and therefore, there was a 


decree against a dead person. It was 
also argued before the Bench that the 
abatement would be total and not par- 
tial. However, the Bench left the ques- 
tion of abatement open and set aside the 
judgment of the learned Single Judge 
and remitted the case for a fresh deci- 
sion taking the view that a judgment 
against a dead party was a nullity. That 
is how the matter has been placed be- 
fore me. 

4. The learned counsel for the 
respondents again argued that by reason 
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of the death of some of the defendants 
appellants, there would be total abate- 
ment. He relied upon a large number 
of decisions. including Vinod Sagar v. 
Vishnubhai. AIR 1947 Lah 388, State of 
Punjab v. Nathu, AIR 1962 SC 89, Ram 
Sarup v. Munshi, AIR 1963 SC 553, and 
Puran Singh Basawa Singh v. Hazara 
Singh Punjab Singh, AIR 1966 Punj 
312. In my opinion, none of these cases 
has any relevancy so far as the present 
controversy is concerned. The matter 
really stands concluded by a Full Bench 
judgment of the Lahore High Court in 
Nanak v. Ahmad Ali, AIR 1946 Lah 399 
(FB). The judgment of the Full Bench. 
was delivered by Achhru Ram, J. and 
it was held that:— 

“Where a person claiming to be the 
true owner of certain property obtains 
a decree for possession of that property 
against trespassers, each trespasser has 
an independent right to appeal against 
the decree and the mere circumstance 
that one of the defendants does not ap- 
peal from the decree or even confesses 
judgment, would not disentitle the other 
to appeal. In effect and in substance in 
a case of this type there are as many 
decrees for ejectment or dispossession as 
there are trespassers. One trespasser 
agreeing to a decree being passed against 
him or not appealing from a decree 
after it has been passed, has the ‘effect 
only of dislodging him from the proper- 
ty. -If his other co-defendant files the 
appeal and succeeds, it cannot be said 
that in consequence of the acceptance 


of his appeal two inconsistent decrees 
will come into existence. The decree 


that becomes final against the non-ap- 
pealing defendant is only a decree for 
his ejectment. The effect of the accept- 
ance of the appeal of the co-defendant 
will be that he cannot be ejected.” 

5. This principle fully applies to 
the facts of the present case. No deci- 
sion in similar circumstances taking the 
view that abatement will be total, has 
been brought to my notice, and, in any 
event, I am bound by this decision. I 
would, therefore, hold that in the cir- 
cumstances of this case, there would he 
no abatement at all. The consequence 
of the death of some of the appellants 
would be that their names would be 
struck off from the record as their legal 
representatives cannot be impleaded now 
as the period of limitation has expired. 
The names of those appellants are 
Sawan, appellant No. 4, Samkhu appel- 
Sait hh 7 and Bhagwan Dass appellant 

o. 19. 

6. On the merits, Mr. Atma Ram, 
learned counsel for the respondents, 
raised the contention that his clients 
were not allowed any opportunity to 
rebut the additional evidence which was 
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fet in by Shamsher Bahadur, J. This 
is so. The learned counsel for the ap- 
pellants have rezerred to O. 41, Rr. 27 
and 28, Code of Civil Procedure, for the 
proposition that it is not necessary to 
permit rebuttal of the additional evi- 
dence. I am unable to agree with this 
contention. It is a fundamental rule of 
justice that whenever additional evidence 
is let in, the opposite party has to be 
permitted to rebut it; otherwise it will 
lead to grave injustice, particularly when 
the evidence is cf such a nature that it 
raises a rebuttable presumption, and that 
rebuttable presurmption can only be dis- 
placed if an opportunity is allowed in 
‘ithat behalf. As no opportunity has 
been allowed merely on the ground that 
the additional evidence is in the shape 
of revenue record, it is fair that such 
fan opportunity should be allowed and 
I hold accordingly. 

T The orly question is what 
course the proceedings should take in 
order to give that opportunity? In my 
opinion, it woulé not be proper to dis- 
turb the findings of the Courts below on 
the other issues that have been fully 
tried. Additional evidence has been 
allowed only on one issue and it will 
be proper that after the rebuttal is given 
the lower appellate Court should record 
a finding on that issue and then submit 
its report along with any evidence led in 
rebuttal to this Court. So far as the 
appellants are concerned, they have pro- 
duced whatever evidence they wanted to 
produce in pursuance of the order of 
the learned Single Judge. The oppor- 
tunity would only be accorded to the 
respondents in this behalf to rebut that 
evidence. 

8. I accordingly direct the lower 
appellate Court to permit the respond- 
ents to lead any evidence in rebuttal of 
the revenue rezord produced as’ addi- 
tional evidence by the appellants. The 
parties are directed to appear before the 
lower appellate Court on 16th of Novem- 
ber, 1970. The lower appellate Court 
will, after recorcing the evidence in re- 
buttal, submit its report to this Court 
within three months from the date the 
parties appear before it. 

Judgment accordingly. 
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State Bank of India, Ambala City, 
Appellant v. Brij Mohan Lal and others, 
Respondents. 

Second. Appeal No. 25 of 1969, DJ- 
26-10-1970 from order of S. R. Bakhshi, 
Addl. Dist., J., Ambala, D/- 30-11-1968. 
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ALR. 


(A) Provincial Insolvency Act (1920), 
Ss. 68 and 4 -— Pledgee bank’s action 
against Receiver’s taking possession of 
insolvent’s {customer} articles would 
come under S. 68 and not S. 4 and 
hence the proceeding had to be taken 
within 21 days. AIR 1967 SC 1780, 
Followed. (Para 4) 


(B) Civil P. C. (1908), Ss. 96 and 
108 — Question of limitation being a 
mixed one of law and facts is not can- 
vassable for the first time in appeal un- 
less all facts needed are present on re- 
cord — (X-Ref:— Provincial Insolvency 
Act (1920), S. 68). 

In the absence of material as to on 
which date the Receiver in insolvency 
took action, a plea that the claimant’s 
application was beyond the 21 day period 
allowed was held could not be raised in 
the appellate stage. The record of in~ 
solvency proceedings did not form part 
of the proceedings in court and the 
court could not supply to itself the facts 
not adduced and proved in the case. | 

(Paras 4 to 6) 

(C) Civil P. C. (1908), Ss. 96 and 100 
— Single judgment disposing of con- 
nected appeals arising from proceedings 
consolidated at trial stage can be chal- 
lenged by a single appeal. AIR 1953 SC 
419, Followed. (Para 7) 
Cases Referred. Chronological Paras 
(1967) AIR 1967 SC 1780 (V 54)= 

(1967) 3 SCR 365, Hans Raj v. 
Rattan Chand 
(1963) ATR 1963 SC 1165 (V 50)= 
(1964) 1 SCR 316, Banarsi Das 
v. Kanshi Ram 3 
(1953) AIR 19538 SC 419 (V 40)= 
1950 SCR 754, Narhari v. 
Shankar 7 


Bakhat Singh and J. S. Chawla, for 
Appellant; R. N. Mittal, for Respondents. 


JUDGMENT: These two appeals 
(S. A. Os. 25 and 32 of 1969) arise out 
of two applications moved before the 
insolvency Court, one on 3-2-1963 at the 
instance of the Receiver (respondent 2) 
and the other on 22-3-1963 at the in- 
stance of the appellant, State Bank of 
India. While the Receiver in his ap- 
plication sought removal of the locks put 
by the appellant Bank on the property 
claimed by the Receiver to be belonging 
to the insolvent, so that he could take 
possession of the machinery etc. placed 
inside the locked premises, the appellant 
Bank in its application sought a direc- 
tion from the insolvency Court to be 
issued to the Receiver not to interfere 
with the possession of the appellant 
Bank over the premises and the machi- 
nery placed therein and not to stop the 
appellant Bank from removing the 
machinery. The two applications were 
consolidated on 29-3-1953 and were 


. 
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decided by the insolvency Court by one 
order, dated 30-11-1967. whereby it dis- 
missed the application of the Receiver 
and granted the necessary relief in part 
to the appellant Bank. 

Against the said order of the insol- 
vency Court, the Receiver as well as the 
appellant Bank went up in appeal; the 
Receiver against the direction not to 
interfere with the pledged machinery 
and the appellant Bank against the re- 
fusal of the insolvency Court to issue 
such a direction to the Receiver regard- 
ing the immoveable property. The two 
appeals were disposed of by the Addi- 
tional District Judge, Ambala, vide his 
order, dated 30-11-1968, whereby he dis- 
missed the appeal filed by the appellant 
Bank i.e. the appellant before me, and 
accepted the appeal of the Receiver, 
Hence the two second appeals at the in- 
stance of the Bank to this Court. This 
4udgment will dispose of both of these 
appeals. 

Ze The lower appellate Court dis- 
missed the appeal and consequently the 
application of the appellant Bank on the 
short ground that under Section 68 of 
the Provincial Insolvency Act. 1920 (Act 
5 of 1920), hereinafter called the Act, 
the period of limitation prescribed is 21 
days from the act or decision of the 
Receiver, from which an applicant feels 
agerieved and since the application had 
been filed beyond 21 days from the act 
complained against, the said application 
was barred by limitation. 

3. The learned counsel for the 
appellant Bank before me has challeng- 
ed the decision of the lower appellate 
Court only with regard to the limitation 
and in this respect he has first submitted 
that in fact, it is Section 4 of the Act 
which is attracted to the facts of this 
case and not Section 68 of the Act; 
Section 4 of the Act he urges, provides 
no period of limitation and so it cannot 
be held that the application was barred 
by limitation. He has further urged 
that the objection with regard to limita- 
tion was not taken up by the Receiver 
before the insolvency Court, neither in 
the written statement nor thereafter, 
with the result that from the pleadings 
of the parties no issue with regard to 
limitation emerged. 

Since the question of limitation is a 
mixed question of law and facts, so it 
should not have been allowed to be 
raised at the appellate stage. For this, 
the learned counsel has relied upon 
Banarsi Das v. Kanshi Ram, AIR 1963 
SC 1165, wherein it has been observed 
as under: 

“That a new plea of limitation which 
was not purely one of law but a mixed 
question of law and facts should not 
have been allowed to be raised for the 
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first time at the stage of arguments in 
second appeal by the High Court especi- 
ally when it was raised by the non-con- 
testing defendant who had not filed a 
written statement in the suit. If the 
High Court - felt overwhelmed by the 
provisions of Section 3 of the Limitation 
Act, it should at least have given an 
opportunity to the parties which sup- 
ported the decree of the trial Court to 
meet the plea of limitation by amend- 
ing their pleadings ........cccese ie 

The learned counsel for the contesting 
respondent, on the contrary, has urged 
that, in fact, Section 68 of the Act is 
applicable to the facts of this case and 
further that no objection with regard 
to the limitation could be taken before 
the insolvency Court, because the ap- 
plicant Bank did not state in its appli- 
cation either the date on which the 
cause of action had arisen or the fact 
that the application had been filed with- 
in the limitation. 


4. I have given the matter my 
careful consideration and am of the 
opinion that this appeal must succeed. 
As regards the first submission of the 
learned counsel for the appellant Bank, 
I ʻarm of the opinion that there is no 
merit in this contention in view of the 
authoritative decision of their Lordships 
of the Supreme Court in Hans Raj v. 
Rattan Chand, AIR 1967 SC 1780, where- 
in it has been clearly held that Sec. 4 
of the Act is merely indicative of the 
ambit and scope of the jurisdiction of 
the insolvency Court and for the pro- 
visions enabling the filing of an appli- 
cation, one has to look elsewhere in the 
Act and it has been clearly mentioned 
that Section 68 of the Act is one of such 
enabling provisions where a person has 
to appeal against the action or a deci- 
sion of a Receiver, 


However, there is force in the se- 
cond argument advanced by the learned 
counsel for the appellant Bank. Obvi- 
ously, the question of limitation is a 
mixed question of law and fact and un- 
less the facts are admitted or are avail- 
able on the record of the case and no 
fresh facts are needed, the question of 
limitation cannot be allowed to be agitat- 
ed in appeal. In the present case, the 
lower appellate Court has not mention- 
ed as to from which date 21 days are 
to be counted. Neither the applicant 
had mentioned any date on which a 
particular action, against which it (the 
Bank) had filed the application, had been 
taken by the Receiver, nor has the lower 
appellate Court mentioned the impugna 
ed date on which the Receiver took tha 
action which has been challenged by the 
applicant. In my view the lower appel- 
late Court laboured under a misconcep~ 
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tion that the Receiver had taken pos- 
session of the premises in dispute im- 
mediately after the decision of the in- 
solvency Court, but that fact is belied 
by the application of the Receiver, dated 
3-2-1963, in which he sought the help 
of the insolvency Court to secure pos- 
session of the property in dispute, which 
shows that the Receiver, earlier to that 
date, did not get into actual possession 
of the said property and the interfer- 
ence on his part, that has been complain- 
ed against by the appellant Bank in its 
application, must have occurred after 
the application which was moved by the 
Receiver before the insolvency Court. 


Be In view of the above discus- 
sion, it is clear that the lower appellate 
Court was not right in permitting the 
Receiver to raise the question of limita- 
tion for the first time in appeal. 


6. Learned counsel for the Recei- 
ver, respondent No. 2, has tried to urge 
that since there must have existed, on 
the file of the insolvency Court, the fact 
regarding the Receiver’s taking posses- 
sion of the property in dispute, it could 
take suo motu notice of such a fact ex- 
isting on that record. So all the mate-~ 
rial on the said file ought to be con- 
sidered as forming part of the record 
of this case. I do not think there is 
merit in this cortention of the learned 
counsel. The record of the insolvency 
proceedings cannot be read as part of 
the record of this case and even if what 
he has stated is considered correct, the 
Court cannot surply to itself the facts 
which have not been adduced and proved 
by the Receiver in this case. 

de Regarding 5. A. O. 32 of 1969, 
the Jearned counsel for the Receiver has 
urged that the appeal has been filed in 
this Court beyond limitation and should 
be dismissed. I am again unable to ac- 
cept this contention. The present ap~ 
peals are connected appeals and have 
arisen from proceedings which were con- 
solidated in the Court of first instance, 
as also in the lower appellate Court. 
The matter is not res integra. A similar 
question arose before their Lordships of 
the Supreme Court in Narhari v. 
Shanker, AIR 1953 SC 419, wherein it 
has been held as under: 

“From the decree of trial Court in 
Favour of the plaintiff two separate ap- 
peals were taken by two sets of the 
defendants. The appellate Court allow- 
ed both the appzals and dismissed the 
plaintiffs suit by one judgment and 
ordered a copy of the judgment to be 
placed on the file of the other connected 
appeal. Two decrees were prepared. The 
plaintiffs preferred two appeals, one of 
the appeals was time barred and on the 
principle of res fudicata the High Court 
Gismissed both the appeals. 


[Prs, 4-8] Banarsi Dass v. Ram Rakhi 
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Held that it was not necessary to 
file two separate appeals in this case. 
The question of res judicata arose only 
when there were two suits. As there 
was one suit and both the decrees were 
in the same case and base on the same 
judgment and the matter decided con- 
cerned the entire suit the principle of 
res judicata did not apply. Further, the 
High Court ought to have given the ap- 
pellant benefit of Section 5, Limitation 
Act, as there was conflict of decisions 
regarding this question.” 

Learned counsel for‘ the Receiver 
has half-heartedly tried to urge that the 
provisions of the Civil P. C. are not 
wholly attracted to the proceedings be- 
fore the insolvency Court. Be that as 
it may, there is an affidavit of the coun- 
sel for the appellant Bank who has 
stated that he thought that only one ap- 
peal was enough, but later on, by way 
of abundant caution, he put in the other 
appeal. The counsel for the appellant 
Bank, after perusing the abovemen- 
tioned judgment of the Supreme Court 
could have genuinely thought that it 
was not necessary to file the other ap- 
peal and so there exists a sufficient 
fround for condoning the delay, if any, 
and the delay is accordingly condoned. 

š In view of what is stated 
above, both these appeals (S. A. Os. 25 
and 32 of 1969) are accepted with costs 
and the case is sent back to the lower 
appellate Court with the direction that 
it should decide the appeal of the State 
Bank on merits, and in accordance with 


law. 
Appeals allowed, 
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ORDER:— Plaintiff-respondent’s ap- 
plication for permission to sue in forma 
pauperis under Order 33, Rule 1 of the 
Code of Civil Procedure has been allow- 
ed by the trial Court which was presid- 
ed over by a Subordinate Judge exercis- 
ing powers of the Third Class. The de~ 
fendant has filed this revision petition 
on the ground that the value of the suit 
was admittedly more than Rs. 5000/- and 
that the Subordinate Judge had, there- 
fore, no pecuniary jurisdiction to pass 
the said order in the case. 


2. The petitioner had put in ap~ 
pearance in the case on 25-10-1968 and 
had filed a written statement on 28-10- 
1968. Though a number of other preli- 
minary objections had been taken, there 
was no objection with regard to the 
jurisdiction of the Court. The reply to 
paragraph 9 of the plaint in which an 
averment about the Court’s jurisdiction 
had been made was that this paragraph 
was legal and that no reply was neces- 
sary. Issues about pauperism were 
framed on a later date and the parties 
had to be granted a number of adiourn« 
ments for the examination of their wit- 
nesses on the question of plaintiff-res~ 
pondent’s financial ability to pay the 
court-fee due. A notice had also been 
issued to the Collector under O. 33, 
R. 6 but he had not cared to send any 
report and no body had put in appea~ 
rance on behalf of the State. After the 
evidence of the parties had been closed, 
arguments were heard and the pauper 
application was allowed on 1-7-1969. The 
suit was ordered to be registered and 
case was adjourned to 15-7-1969 for the 
filing of the written statement and fram- 
ing of issues on merits. 


3. Immediately after this order 
dated 1-7-1969 was recorded, it was re- 
presented to the presiding officer that the 
jurisdictional value of the suit was 
Rs. 7500/- and that the case was, there- 
fore, beyond the limits of the pecuniary 
jurisdiction of the presiding officer. The 
presiding Officer, therefore, sent the re- 
cords of this case to the District Judge 
with a request that the case may be 
transferred to a Court of competent 
jurisdiction. The case has since been 
transferred to a Court presided over by 
a Subordinate Judge exercising powers 
of the Second Class. 


a A The record shows that no ob- 
¥ection to the pecuniary jurisdiction of 
the Court had been taken upto the stage 
that the plaintiff-respondent’s pauper ap- 
plication had been allowed. The learn- 
-ed counsel for the respondent, Ch. Roop 
Chand, relies on Section 11 of the Suits 
Valuation Act 1887. According to this 
section an objection that by reason of 
the over-valuation or under-valuation of 
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the suit the Court of first instance had 
no jurisdiction, cannot be entertained 
by an appellate Court unless the objec- 
tion had been taken in the Court of 
first instance at or before the hearing 
at which issues were first framed and 
recorded or the appellate Court is satis- 
fied that the over-valuation or under 
valuation of the suit was prejudicially 
affected the disposal of the case on its 
merits. Even where the objection about 
jurisdiction is found to have been taken 
in the Court of first instance before the 
hearing at which issues are framed the 
appellate Court can, if the material 
necessary for the determination of the 
question is available on the record, dis- 
pose of the appeal as if there had been 
no defect in the jurisdiction of the Court 
of first instance. 


5. In Kiran Singh v. Chaman 
Paswan, AIR 1954 SC 340, the Hon’ble 
Judges of the Supreme Court were 
pleased to observe as follows:— 

“The principle that underlies Sec- 
tion 11, Suits Valuation Act, 1887, is 
that a decree passed by a Court, which 
would have had no jurisdiction to hear 
a suit or appeal but for over-valuation 
or under-~valuation, is not to be treated 
as, what it would be but for the sec- 
tion null and void, and that an objec- 
tion to jurisdiction based on over-valua- 
tion or under-valuation, should be dealt 
with under that section and not other- 
wise. 

‘The same principle has been adopt- 
ed in Section 21, Civil P. C., with 1e- 
ference to the objections relating to ter- 
ritorial jurisdiction. The policy under- 
lying Sections 21 and 99, Civil P. C, 
and Section 11 of the Suits Valuation 
Act, is the same, namely that when a 
case had been tried by a Court on the 
merits and judgment rendered, it should 
not be liable to be reversed purely on 
technical grounds, unless it had resulted 
in failure of justice, and the policy of 
the legislature has been to treat objec- 
tions to jurisdiction both territorial and 
pecuniary as technical and not open to 
consideration by an appellate Court, un- 
less there has been a prejudice on the 
merits.” 


6. The trial Court had allowed 
the pauper petition on the basis of evi- 
dence examined by both the parties with 
regard to the plaintiff-respondent’s caps- 
city to pay the court-fee. No fault hes 
been found with the assessment of this 
evidence and the mseterial is available 
on record to suggest that the pauper ap- 
plication was allowed on sound princi- 
ples and that no prejudice had been 
caused to any of the parties so far as 
the merits of the case are concerned. 


- 19-10-1970 from decree of S. 
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7. The revision petition is, there- 
fore, dismissed but there is no order as 
to costs. 

Petition dismissed. 





AIR 1971 PUNJAB & HARYANA 362 
(V 58 C 83) 


D. S. TEWATIA, J. 


Virsa Singh and others, Appellants 
v. Biswa Nath Bhalla and others, Res- 
pondents. 


Second Appeel No. 890 of 1969, D/- 
R. Seth 
Addl. Dist. J., Karnal, D/- 19-5-1969. 
Evidence Act (1872) S. 50 — A 
deposition of vencor’s son-in-law that he 
treated the pre-emptor as his real 
brother-in-law and that the pre-emptor 
treated vendor as his father and that 
the vendor treated pre-emptor as his son 
is relevant on the question of relation- 
ship between pre-emptor and vender — 
It satisfies requirement of S. 50 that 
opinion must be based on conduct. AIR 
1959 SC 914, Foll; 1968-76 Pun LR 83, 


Distinguished. (Paras 7, 8) 
Cases Referred: Chronological Paras 


(1868) 70 Pun LR 83 = 1968 Cur 
LJ 162, Ajaib Singh v. Mann 


_ Singh 

(1959) ATR 1959 SC 914 (V 46)= 
(1959) Supp (2) SCR 814, Dolgo- 
binda Paricha 7. Nimai Charan 


Misra 
(1943) AIR 1943 Cal 76 (V 30)= 
46 Cal WN 729, Chandu Lal 
Agarwala v. Bibi Khatemonnesa 7 
J. N. Kaushal with Ashok Bhan, for 
Appellants; Roop Chand Chaudhry, for 
Respondents. 


JUDGMENT: This appeal arises out 
of a suit for possession by pre-emption 
on the allegation that the plaintiff-pre~ 
emptor has’ a superior right to pre~- 
empt the sale in dispute, being son of 
the vendor. The vendees resisted the 
suit and on the pleadings of the parties, 
the trial Court framed the following 
issues— 

“1. Whether the plaintiff has got a 
superior right of pre-emption? 

2. Whether the defendant-vendees 
were tenants under the vendor in 
the suit land at the time of sale? 

_ If so, its effect? 

3. Whether the suit is bad for partial 
pre-emption? 

4. Whether the suit is Benami and 
collusive? 

5. Whether the jtefendant-vendees have 
effected improvements on the suif 
land before the institution of the 


present suit? If so, to what 
amount? 
BO/CO/A880/71/MBR/K. 
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5-A. Whether any portion of the suli 
land was waste land before the 
institution of the suit and has 


since been reclaimed by the 
ee If so its ef- 
ect? 


6. Whether the suit is time barred? Ii 
so, qua whom and effect thereof? 


7. Whether the suit is not properly 
valued for purposes of court-fee 
and jurisdiction? 

8. Whether the sale price of the suif 
land was fixed and paid in good 
faith? 

9. In case issue No. 8 is not proved, 
what was the market value of the 
suit land at the time of its sale? 


1.0, Whether the defendant-vendees are 
entitled to stamp and registration 
charges? If so, to what amount? 

11. Relief.” 

The trial Court, as a result of its finding 

on issue No. 2 to the effect that the 

vendees were the tenants of the vendor 
on the date of sale of the suit land to 
them, dismissed the suit of the plaintiff, 

However, he succeeded in appeal.. Hence 

this second appeal at the instance of the 

vendee-defendants. 


2. Learned counsel for the 
vendee-appellants has canvassed two 
propositions before me (1) that the find~ 
ing of the lower appellate Court that the 
vendees were not tenants on the suit land 
on the date of sale is vitiated for the 
reason that the lower appellate Court 
misread the evidence on the record, & (2) 
that the finding of the lower appellate 
Court that the plaintiff respondent had 
a superior right to pre-empt the sale, 
being the son of the vendor, is vitiated, 
as the same is based on evidence which 
was inadmissible in law. In my 
opinion, there is no merit in either of 
the two contentions raised by the learn- 
ed counsel for the appellanis, 


3. As regards the first contention 
raised by the learned counsel for the 
appellants, I do not find any misreading 
of the evidence on the part of the lower 
appellate Court. In this connection the 
learned counsel has urged that in Rabi 
1960, Sohan Lal.son of Paras Ram son 
of Gobind Charan Singh son of Man 
Singh son of Chain Singh son of Amar 
Singh son of Gain Singh ete. are record~« 
ed as Ghair Mauroosian Batai Tehara 
Har Kisam in equal shares, and out of 
them Charan Singh and Chanan Singh 
happen to be the vendee defendants and 
he maintains that although in column 
meant for Kharif 1960 and Rabi 1961 
the important entry is ‘Chanan Singh, 
Joginder Singh son of Amar Singh 2/8rd, 
and Charan Singh son of Man Singh 
1/8rd, Ghair Mauroosian under Jokha 
singh son of Baga Singh Pattedars, 
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Habri Tehsil Kaithal for Rs. 1,200/- pay- 
able to Jagan Nath and Joginder etc. 
Mauroosian Tehal Pattedar., and in Rabi 
11963, the names of Sadha Singh and 
others referred to above appear with 
the same entry and the Khasra Girda- 
waris meant for Kharif 1964 onwards 
show that in the column of ownership, 
name of Jagan Nath son of Sunder Dass 
Gs recorded, in the column of cultiva- 
tion, the names of Sadha Singh son of 
Kehar Singh, Kartar Singh, Sawaran 
Singh and Rattan Singh as Pattedars 
under the owner at Rs. 1,200/- are men- 
tioned, yet in view of the entry in the 
same column to the right hand side in 
red ink with reference to report No. 266, 
dated 8-1-1968 of the Patwaris Rozna~« 
mcha, relating to the correction of the 
Girdawari in favour of the vendee- 
appellants, the appellants should be con- 
sidered as tenants at the relevant time 
i.e, in the year 1965. 

A. In my opinion, the lower ap- 
pellate Court has taken into considera- 
tion all the facts and it is clear from 
the judgment of the lower appellate 
Court: that the application for correc- 
tion of Khasra Girdawaris was moved 
on 8-1-1968 about twenty days before 
the decision of the case by the trial 
Court and en that very date, the order 
correcting the said Khasra Girdawaris 
was passed ex parte i.e. behind the back 
of the pre-emptor and the vendor. The 
fact that the application for correction 
was moved on 8-1-1968 and was decid- 
ed on the same date, without notice to 
the pre-emptor and the vendor, was not 
disputed before the lower appellate 
Court. These facts, as quoted by the 
lower appellate Court, in my view, must 
be correct, as it had summoned the ori- 
ginal record, for its perusal. The manner 
in which the application for correction 
was moved almost three years after the 
sale of the suit land to the vendees and 
fust about the time when the case was 
nearing decision and the manner in 
which it was decided leaves much to be 
said and no weight, in my opinion, 
should be attached to this kind of cor- 
rection of Khasra Girdawaris. 


5. The learned counsel for the 
appellants then argued that since in the 
year 1960 some of the vendees had been 
shown as the tenants under the vendor 
and in 1960-61, they were shown as sub- 
fenants under the Pattedar, so no weight 
should be attached to the entries in the 
later Khasra Girdawaris which have not 
shown the vendees as the tenants, with- 
out there being a report in the Patwari’s 
Roznamcha about the change which 
could have shown as to how the tenants 
left the possession of the land, as nor- 
mally these days the tenants by them- 
selves do not leave the possession and 
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by force they cannot be dispossessed 
without the landlord taking recourse to 
the provisions of the relevant Act. I 
do not find any merit in this contention 
of the learned counsel. It is not a case 
of a stray entry. The entries continued 
for a period of 7/8 years and it also can- 
not be presumed that the vendees had 
no notice of the wrong entries, especial- 
ly when the suit land was purchased by 
them in the year 1965 and like any 
prudent purchaser they would have look- 
ed into the revenue record to satisfy 
themselves about the title of the vendor 
and that enquiry must have disclosed to 
them the true state of affairs; yet for 
long three years, they never made griev- 
ance of that fact. They moved the ap- 
plication for correction of Khasra Girda- 
waris only when the case had ripened 
for the decision. This fact, coupled with 
the manner in which they got the cor- 
rection of the Khasra Girdawaris 
manoeuvred on the very date of the ap- 
plication, discloses lack of bona fide in 
their assertion that they were ignorant 
of the entries in the revenue record for 
all these years. 

6. In view of what is stated 
above, I am of the opinion that the lower 
appellate Court has correctly read the 
evidence and correctly appreciated the 
facts and there is no scope for interfer- 
ence with its finding of fact. 


7. In regard to his second con- 
tention, the learned counsel for the ap- 
pellants has urged that the relationship 
of pre-emptor with the vendor is in dis- 
pute, and to decide as to whether the 
pre-emptor is the son of the vendor, the 
evidence that is admissible under Sec- 
tion 50 of the Evidence Act has to be of 
a person, who is in a position to know 
the relationship of the pre-emptor with 
the vendor, and offers evidence of his 
conduct which expresses an opinion 
about the relationship in dispute. The 
learned counsel has urged that the evi- 
dence of the plaintiff-pre-emptor himself 
cannot be considered, for one thing that 
it will be of an interested nature and the 
other that he cannot be considered to be 
a person who has the special means of 
knowledge about the relationship in 
question as that in itself is in dispute. 
And the evidence of Prem Parkash 
P. W. 2 does not fulfil the test laid down 
in Section 50 of the Evidence’ Act to 
make it admissible in Jaw, as this wit- 
ness does not offer any evidence about 
his opinion of the relationship of the 
pre-emptor with the vendor as expres- 
sed by his conduct. The requirement of 
Section 50 of the Evidence Act, as also 
its inter-relation with Section 60, has 
been authoritatively considered and 
decided by their Lordships of the 
Supreme Court in Dolgobinda Paricha v. 
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Nimai Charan Misra, AIR 1959 SC 914, 
wherein it was observed as follows:— 


“The conduct or outward behaviour 
must be proved in the manner laid 
down in Section 60; if the conduct re- 
lates to something which can be seen, 
it must be proved by the person who 
saw it, if it is something which can be 
heard, then it must be proved by the 
person who heard it; and so on. The 
conduct must be of the person who ful- 
fils the essential conditions of Section 50, 
and it must be proved in the manner 
laid down in the provisions relating to 
proof. That portion of Section 60 which 
provides that the person who holds an 
opinion must be called to prove his 
opinion does not necessarily delimit the 
scope of Section 50 in the sense that 
opinion expressec by conduct must be 
proved only by the person whose con- 
duct expresses the opinion. Conduct, as 
an external perceptible fact, may be 
proved either by the testimony of the 
person himself wkose opinion is evidence 
under Section 50 or by some other per- 
son acquainted with the facts which ex- 
press such opinior, and as the testimony. 
must relate to external facts which con- 
stitute conduct ard is given by persons 
personally acquainted with such facts, 
the testimony is in each case direct 
within the meaning of Section 60. This 
is the true inter-relation between Sec- 
ree 50 and Section 60 of the Evidence 
Their Lordships cf the Supreme Court 
have also approvingly quoted in their 
judgment in Dolgobinda Paricha’s case, 
AIR 1959 SC 914 the following observa- 
tions made in Chandu Lal Agarwala v, 
Bibi Khatemonnessa, AIR 1943 Cal 76: 


“It is only ‘opinion as expressed by 
conduct’? which is made relevant. This 
is how the conduct comes in. The offer- 
ed item of evidence is ‘the conduct’, but 
what is made admissible in evidence is 
‘the opinion’, the opinion as expressed 
by such conduct. The offered item of 
evidence thus only moves the Court to 
an intermediate decision: its immediate 
effect is only to move the Court to see 
if this conduct establishes any ‘opinion’ 
of the person, whcse conduct is in evi- 
dence, as to the relationship in question. 
In order to enable the Court to infer 
‘the opinion’, the conduct must be of a 
tenor which cannot well be supposed to 
have been willed without the inner 
existence of the ‘opinion’. i 

“When the conduct Is of such a 
tenor the Court only gets to a relevant 
piece of evidence namely, ‘the opinion 
of a person’. It scill remains for the 
Court to weigh such evidence and come 
to its own opinicn as to the ‘factum 
probandum’ — as to the relationship in 
question.” 


(Prs. 7-9] Virsa Singh v. Biswa Nath (Tewatia JJ 
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When the evidence of Prem Parkash 
P. W. 2 is considered in the light of the 
observations made by their Lordships of 
the Supreme Court. in the above-quoted 
decision, then in my opinion it does 
measure up to the test laid down in 
Section 50 of the Evidence Act. The 
deposition of Prem Parkash P. W. 2, 
we translated into English, reads like 


Sar know the plaintiff. He is son 
of Jagan Nath vendor, who is my 
father-in-law, and the "plaintiff is my 
real brother-in-law. The plaintiff calls 
Jagen Nath his father -and Jagan Nath 
in turn calls him his son. I hold a 
general power of attorney from my 
father-in-law Jagan Nath vendor and it 
is I who had sold the land to the 
vendees as a Mukhtiar-i-Am of Jagan 
Nat o AA idosa 
The above evidence discloses two facts: 
(1) that the witness being the son-in-law 
and being Mukhtiar-i-Am of the vendor 
was in a position to -know the relation- 
ship of the pre-emptor and the vendor, 
and (2) that the witness has deposed to 
the conduct of his father-in-law, the 
vendor, as also to his own conduct. 


8. At this stage, the learned 
counsel for the appellants has referred 
me to a decision of this Court in 
Ajaib Singh v. Mann Singh, 1968- 
70 Pun LR 83, wherein Pandit, J. 
has held that where a person merely 
says that he saw the vendor cal- 
ling the pre-emptor as his son, that 
does not satisfy the test laid down in 
Section 50 of the Evidence Act, which 
requires the evidence of opinion based 
on conduct. In that case, the witness 
had only talked of the conduct of the 
vendor and had not offered any evidence 
of opinion resulting from his own con- 
duct towards the persons whose relation- 
ship was In dispute. In the present case, 
the witness has not only given evidence 
of opinion expressed by the conduct of 
the vendor and the pre-emptor qua each 
other, but has also given evidence of his 
own opinion expressed by his conduct 
of treating the pre-emptor as his real 
brother-in-law and the vendor as his 
father-in-law, which conduct is ground- 
ed on the belief or conviction in the truth 
of the alleged relationship of the pre- 
emptor with the vendor. So the ratio 
of the decision of this Court given by 
Pandit, J. in Ajaib Singh’s case, 1968-70 
Pun LR 83 is not applicable to the facts 
of the present case and that decision is 
of no avail to the appellants. Consequ- 
ently I hold that the lower appellate 
Court rightly took into consideration the 
testimony of Prem Parkash for holding 
that the pre-emptor is the son of vendor.; 


9. For the reason stated above, 
this appeal fails and is dismissed, but _ 
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there is no order as to costs. At the 

oral reguest of the counsel for the ap- 

pellant leave to file L, P. A. is granted. 
Appeal dismissed. 
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Mangla Balmukund, Appellant v. 
Smt. Nathiya Ghantoli and others, Res- 
pondents. 


Second Appeal No. 1663 of 1960, D/- 
14-9-1970 from decree of B. L. Malhotra, 
Addl. Dist., J., Gurgaon, D/- 31-8-1960. 


Hindu Succession Act (1956), S. 15 
(2) (b) — Widow succeeding to husband’s 
property making gift of it — Act com- 
ing into force after gift —- Reversioner 
entitled to declaration that gift would 
not bind her interest. 


On the death of one G his widow, 
K succeeded him on usual widow's ten- 
ure. She gifted the land to which she 
had succeeded to one R. At the time 
when: the gift was made by K the Hindu 
Succession Act had not come into force. 
Thus on the coming into force of the 
Hindu Succession Act she did not be- 
come the absolute owner of her hus- 
band’s property because she was out of 
possession having gifted it to R. N, the 
daughter of G, filed a suit for declara- 
tion that the gift will not affect her re- 
versionary right. 

Held that the Status of K on the 
date of gift being that of merely a limit- 
ed owner and no change in it occurred 
by the enforcement of the Hindu Suc- 
cession Act, succession to G would open 
when K dies. Obviously the widow 
when she dies, would die after the com- 
ing into force of the Hindu Succession 
Act and the heirs of her husband’s estate 
would have to be determined on that 
date. In other words, the rule of suc- 
cession will have to be determined in 
accordance with Hindu Succession Act. 
N being a preferential heir to Property 
of G was entitled to claim the declara- 
tion prayed for. (Para 3) 


Jagan Nath Seth, for Appellant; 


H. L. Sarin, Sr. Advocate with A. L. 
Bahl and H. S. Awasthy, for Respond- 
ents. 


JUDGMENT: This second appeal is 
directed against the decision of the 
Additional District Judge Rohtak at 
Gurgaon reversing, on appeal, the deci- 
sion of the trial Court dismissing the 
plaintiff’s suit. 

2. The facts lie in a very narrow 
compass and there is no dispute regard- 
ing them. Ghantoli was the last male- 
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holder of the Jand in dispute. On his 
death his widow Mst. Kalla succeeded to 
him on the usual widow’s tenure. On 
the 18th November, 1952, she gifted the 
land to which she had succeeded to one 
Raghbir. Mangla brother of the last 
male-holder brought a suit for a declara~ 
tion challenging the gift as being in- 
operative against his reversionary rights 
after the death of the widow. The donee 
was made a party to this suit. At the 
trial there was a compromise. Accord- 
ing to the compromise one-third of the 
land which was the subject-matter of 
the gift was to remain. with the donee 
and two-third was to immediately re- 
vert to the plaintiff Mangla. At the day 
when the gift was made by Mst. Kalla 
the Hindu Succession Act had not come 
into force. Thus on the coming into 
force of the Hindu Succession Act she 
did not become the absolute owner of 
her husband’s property because she was 
out of possession having gifted it to 
Raghbir. It is common ground that 
Ghantoli had left a daughter Mst. Nathia, 
The present suit was filed by Mst. 
Nathia on 9th March, 1959 claiming a 
declaration that the gift by Mst. Kalla 
will not affect her reversionary rights on 
the death of Mst. Kalla. The trial 
Court dismissed the suit. On appeal the 
lower appellate Court reversed the deci- 
sion of the trial Court and decreed the 
suit. The result being that a declara- 
tion has been granted to Mst. Nathia 
that the gift made by Mst. Kalla on 18th 
November, 1952 will be of no consequ~ 
ence and will not bind the reversioners 
of Ghantoli. Mangla the brother of 
Ghantoli has come up in second appeal 
to this Court. 


3. The short question that has to 
be settled is whether the suit by Mst. 
Nathia is competent. On the day when 
the gift was made Mst. Kalla had a 
widow's estate and thus she could not 

make a valid gift of the property to 
which she succeeded on the death of 
her husband. On the coming into force 
of the Hindu Succession Act her posi- 
tion vis-a-vis the property did not im- 
prove because she was out of possession 
of the same when the Act was enforced. 
The rule is firmly settled that the suc- 
cession to the last male-holder, dying 
leaving a widow, opens on the day when 
the widow dies. Obviously the wiodw 
when she dies, would die after the com- 
ing into force of the Hindu Succession Act 
and the heirs of her husband’s estate 
would have to be determined on that 
date. In other words, the rule of suc- 
cession will have to be determined inl. 
accordance with Hindu Succession Act. 
There can be no manner of doubt that 
the last |male-holder’s daughter is a 
preferential heir to both ancestral as 
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well as non-ancestral property of her 
father. Therefore she is entitled to 
seek a declaration that the gift made by 
Ghantoli’s widow Mst. Kalla would not 
affect her reversionary rights. The 
status of the widow on the date of gift 
being that of merly a limited owner and 
no change in it occurred by the enforces 
ment of the Hindu Succession Act. It 
is, therefore, clear that the lower ap- 
pellate Court was right in holding that 
Mst. Nathia was entitled to claim the 
declaration prayed for. 


4. The learned counsel for the 
appellant then raised the contention that 
the suit was barr2d by limitation. Ac- 
cording to the learned counsel the period 
of limitation for declaratory suit was six 
` years, from the date of the gift namely 
18th November, 1952 and as the suit 
had been filed in 2959, after six years, it 
was barred by limitation. is would 
be so but for the fact that Mst. Nathia 
was a minor and she only attained majo- 
rity sometime in 1959. Therefore, if 
cannot be said that her suit for declara- 


tion is barred by limitation. No other 
contention has been advanced. 
5. For the reasons recorded 


above this appeal fails and is dismissed, 
but there will be no order as to costs. 
Appeal dismissed, 
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D. S. TEWATIA, J. 

Jit Singh, Petitioner v. State of Pun- 
jab and others, Eespondents. 

Civil Writ No. 1495 of 1970, D/~ 
2-9-1970. 

Education — Examination Rules of 
State Board of Technical Education, 
Punjab, R. 4, Note 2 — Shortfall in lec- 
tures of student appearing at Board ex- 
amination — It stands condoned when 
minister in charge permits him to appear 
at examination. 


Where the Min‘ster of Industries who 
is the Chairman o2 the Technical Educa- 
tion Board permits a student with short- 
fall in lectures to appear at any ex- 
amination of the Board, the shortfall 
would be deemed to be condoned even 
though the minister is not the condoning 
authority under Rule 4 and the student 
cannot be disallowed from taking the 
examination concerned. 

A Minister [s the head of the 
department and is the final authority of 
his department and has the requisite 
authority to pass any executive order 
concerning i department. Since a 
Minister ean pass any valid order con- 
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cerning his department and the Exami- 
nation Rules of the State Board of 
Technical Education, being the creation 
of an executive order, so by yet another 
executive order those rules can be 
amended and altered, Hence any order 
passed by a Minister to the extent it is 
contrary to the rules will automatically 
supersede those rules to that extent or, 
in the alternative, would operate as an 


exception to those rules, 1969 Ser LR 
695 (Puni). Followed. (Paras 9, 10) 
Cases Referred: Chronological Paras 


(1969) 1969 Ser LR 695 = 1969 
Cur LJ 146 (Punj), Gurdeo Singh 
Sidhu v. State of Punjab 


R. P. Bali, for Petitioner; O. P, 
Hoshiarpuri for Advocate General, Pun- 
jab, for Respondents. 


ORDER: The circumstances leading 
to the filing of the present writ petition 
are that Jit Singh, hereinafter referred 
to be as the petitioner, sought admission 
in the Punjab Institute of Textile Tech- 
nology-cum-Industrial Training Institute, 
Amritsar, for which the minimum quali- 
fication was matriculation with science 
subjects or Higher Secondary. Part I, 
with science subjects, with at least 50 
per cent. marks. It is alleged by the 
petitioner that his name appeared in the 
waiting list at No. 1, while that of one 
Bubhal Walia appeared at No. 5 or so. 
Some vacancies having occurred, the 
Principal (respondent No. 2) recommend- 
ed the name of Bubhal Walia for admis- 
sion to the Director of Industries and 
Industrial Training, Punjab, through res- 
pondent No. 2. The petitioner is alleged 
to have represented against the said step 
of respondent No. 3 to the Director of 
Industries and Industrial Training, Pun- 
jab, as also to the Minister of Industries 
and Industrial Training and the Chief 
Minister, Punjab, Eventually, the Direc- 
tor (respondent No. 1) passed the follow- 
ing order, on 18th of November 1969, in 
pursuance of the order of the Minister 
concerned, on the basis of which the 
petitioner was then admitted to the said 
course— 

“Shri Bubhal Walia be struck off 
and admit Shri Jit Singh at his place.” 

2. As a result of the above order, 
the petitioner was admitted, but at the 
time of admission the Principal directed 
the petitioner under duress and undue 
influence that he should give an under- 
taking in writing that in case there is 
any shortage of lectures and the Techni- 
cal Board does not condone the same, he 
would not raise any claim whatsoever 
and then petitioner gave in writing such 
an undertaking simply with a view to 
avoid any unpleasantness and safeguard 
his interest of studies, but later on al- 
leged to have made a representation to 
the Director and other authorities 


Ta 
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against the said coercive and haras- 
sing attitude of the authorities to- 
wards. him. It is further alleged that 
in the month of March 1970, the Prin- 
cipal put up a notice to the effect that 
the lectures of the petitioner were short 
i.e. as against 448 lectures required to 
be attended, he had attended only 416 
lectures meaning thereby that he was 
short of 32 lectures only up to 28-2-1970 
and this led the petitioner to represent 
to the Chief Minister, Punjab who is 
alleged to have passed the following 
order, as contained in his letter No. 1003, 
dated 9-4-1970, to the Director, Techni- 
cal Board— 

"To be considered sympathetically, 
It seems there is no fault of the appli- 
cant. If so, then it is a deserving case 
and may be agreed to.” 

The petitioner having not been in- 
formed about the action taken on his re- 
presentation and the Principal not being 
prepared to release his roll number and 
the examination approaching fast, he 
made another representation to the Chief 
Minister, Punjab, who is alleged to have 
passed the following order, as contained 
in his letter No. 151, dated 30-4-1970— 


“The applicant alleges that due to 
wrong admission in the first instance he 
was ignored but it was after 3 months 
that the wrong admission was set aside 
and he was given admission, which was 
due to him. If ‘this is correct, then 
there is no fault on the part of the ap- 
plicant and he should not be made to 
suffer. Subject to this being true and 
also subject to my having powers, I 
would like that the applicant may be 
allowed to sit in the test and the whole 
case examined afterwards.” 


The petitioner, as alleged in paraa 
graph 6 of the petition, had also made 
a representation (annexure ‘A’) to the 
Minister of Industries and Industrial 
Training, Punjab, who passed the follow- 
ing order on his representation as con- 
tained in his letter No. 380, dated 30-4- 


1970, to the Director, Technical Board,- 


Punjab— 

“As special case the applicang 
should be allowed fo appear in the ex- 
amination. As he could not join earlier 
due to indecision, this fault is of the 
Department or the Government.” 


This order, so alleges the petitioner, 
had its desired effect and roll No. 6258 
was released to him and on the basis 
thereof he appeared in the first paper 
on 15-5-1970, but the very next day i.e. 
16-5-1970. the petitioner was informed 
about some communication having been 
received from the Director (respondent 
No. 1) that the petitioner cannot be per- 
mitted to appear in the examination and 
was, therefore, required to give an 
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undertaking that in case the Director, 
Technical Education, does not agree to 
the condonation of the lectures of the 
petitioner, he would not lay any claim 
against the department which fact again 
led the petitioner to represent to the 
Minister of Industries, who then hap- 
pened to be at Amritsar and the said 
Minister passed the following order on 
17-5-1970, and thereby directed the Prin- 
cipal to let the petitioner sit in the ex= 
amination provisionally 

“The applicant should be allowed fo 
sit in the examination provisionally. 
Later on, the whole case may be ex- 
amined on its merits.” 

So the petitioner was permitted fo 
appear in the next paper on 18-5-1970, 
but again when he went to appear in- 
the third paper on 20-5-1970 and when 
he was about to start his paper. the 
Superintendent Examination (respondent 
No. 4) snatched away the paper and 
answer book from the hands of the peti- 
tioner stating thatin pursuance of orders 
of the Director, Technical Education, he 
cannot be permitted to appear in the 
said paper and, therefore, turned the 
petitioner out of the Examination Hall. 

3. This unreasonable attitude of 
the Superintendent Examination (res- 
pondent No. 4) let the petitioner to file 
the present writ petition in this Courf 
on 24-5-1970 and the petitioner secured 
a direction from this Court on 25-5- 
1970 directing the respondents to permit 
him to appear in the examination and 
so the petitioner appeared in the sub- 
sequent papers, but before the petitioner 
could secure the redress from this Cour, 
he had already been made to miss some 
papers, 


4. Two affidavits, in reply, have 
been filed; one on, behalf of respond- 
ent No. 1 and the other on behalf 
of respondent No. 2. The crucial paras. 
of the petition i.e. 5 and 6, wherein the 
petitioner has mentioned the passing of 
certain orders by the Chief Minister and 
the Minister of Industries had been 
categorically admitted by respondent 
No. 2 and’ have not been denied by res- 
pondent No. 1. However. the respond- 
ents have denied that the petitioner’s 
name was at No. I on the waiting list, 
but that obviously is a false stand taken 
by the respondents, because the peti- 
tioner’s marks were 49.2 per cent in 
Higher Secondary, Part I, examination 
which was the basic qualification requir- 
ed for admission, while that of Bubhal 
Walia were only 42 per cent. in Higher 
Secondary Part II examination. In fac?, 
as is clear from the waiting list, the isp 
had been prepared on the basis of the 
marks obtained in the Higher Secondary 
Part I, examination with science sub= 
jects. It has been alleged by respondent 
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No. 1 in its return that since Bubhal 
Walia obtained 61 per cent. marks in the 
Higher Secondary Part I examination. so 
he was placed at No. 1 on the waiting 
list, but obviously his obtaining 61 per 
cent. marks in the Higher Secondary 
Part I examinatior. was absolutely an ir- 
relevant fact, because he had not passed 
this examination with science subjects, 
otherwise there was no fun to pass 
Higher Secondary Part II examination 
with science subjects. So the marks he 
obtained in an examination, which was 
irrelevant for the purpose of admission 
to the course in question, cannot be 
taken into consideration to arrive at the 
merit of a cand:date. Obviously, this 
fact has been mentioned only to cover 
-an obvious bungling done by the autho- 
rities concerned in: giving preference to 
Bubhal Walia for admission over the 
petitioner, who decidedly must have 
stood higher in the merit list drawn up 
by the Principal and who ought to have 
stood higher on tne merit list in view 
of his high marks. 


5. The learned counsel for the 
respondents has urged that since the 
petitioners lectures fell short and the 
short-fall was not condoned even by the 
Director, who himself was only compe- 
tent to condone a short-fall of 10 per 
cent. marks, (sic) s> in view of the rules, 
he was not eligible to be admitted for 
examination and in support of his sub- 
mission he has placed reliance on Note 
2 to Rule 4 of the Examination Rules 
of the State Board of Technical Educa~ 
tion, Punjab. It was further alleged 
that at the time of admission the peti- 
, tioner had given an undertaking that in 
ease his lectures fell short of the re- 
quired number and the Board and the 
Director did not condone the short-fall. 
then he would lay no claim against the 
department and in view of that clear 
cut undertaking, he has no reason to 
feel aggrieved if his short-fall in lec- 
tures has not bean condoned by the 
Director and he has not been permitted 
to take the said examination. 


6. The repli of the petitioner to 
the two submissions noted above is 
simple and his case is that he having 
been permitted to appear in the said ex- 
amination by the Minister of Industries. 
who is the Government and who had 
clearly ordered that if there had been 
any short-fall in his lecutres it was due 
to the fact that he was not given permis- 
sion for admission in time, which was 
either the fault of the Government or 
that of the department, so any short- 
fall in his lectures had been condoned 
by the Minister, incharge of the depart- 
ment, who is the final authority, and in 
view of his clear orders, the Director 


Jit Singh v. State of Punjab (Tewatia J.) 


ALR | 


had no authority to stop the petitioner 
from taking up the examination: ` 

Te As regards the undertaking 
given by the petitioner, the - learned 
counsel submits that any undertaking 
given by the petitioner was a superflu- 
ous and unnecessary one, because any~ 
body who took admission did so subject 
to the rules and so to give up what a 
person does not have carried no mean- 


ing. 

8. The plea of the respondents 
that the petitioner cannot make a grie- 
vance if he is not allowed to appear in 
the examination, in view of the under- 
taking given by him at the time of 
admission, in my opinion, has no merit 
because the moment the short-fall in 
his lectures was condoned by the 
Minister, he had acquired a fresh right 
to appear in the examination and any 
undertaking alleged to have been given 
by him lapsed as a result of the afore~ 
said order of the Minister. So the 
crucial question that requires determi- 
nation is as to whether the short-fall in 
the lectures in the case of the petitioner 
had been condoned or not. 


9, The learned counsel for the 
respondents has urged that under the 
rules the Principal is authorised to con~ 
done the short~fall of 5 per cent. of 
lectures and the Director is authorised, 
under the rules, to condone a short-fall 
of another ten per cent. ia. if a candi- 
date’s lectures fall short of seventy per 
cent, then even the Director is not 
authorised to condone the short-fall. The 
learned counsel goes on to submit that 
since under the rules only the Principal 
and the Director are authorised to con- 
done the short-fall, so any other autho- 
rity, even the Minister, has no jurisdic- 
tion to condone the = short-fall in lec- 
tures of a student. 


10. It is admitted ‘on both sides 
that the rules have been framed by the 
Technical Education Board which itself 
is a creation of an executive order of 
the Government, and the Minister of In- 
dustries is the Chairman of the said 
Technical Education Board. It is now 
beyond the pale of contraversy that a 
Minister is the head of the department 
and is the final authority of his depart- 
ment and has the requisite authority to 
pass any executive order concerning his 
department. Since a Minister can pass 
any valid order concerning his depart- 
ment and the Examination Rules of the 
State Board of Technical Education. 
Punjab. being the creation of an execu- 
tive order, so by yet another executive 
order the said rules can be amended and 
altered. Hence any order passed by a 
Minister to the extent it is contrary to 
the rules will automatically supersede 
those rules to that extent or, in the al- 
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ternative, would operate as an excep~ 
tion to the said rules, I, therefore, hold 
that thè order of the Minister of Indus- 
tries «and. Technical Education permit- 
ting the petitioner to appear in the ex- 
amination automatically condones the 
short-fall in the lectures and lifts the 
prohibition against the petitioner from 
taking the said examination and the 
Director, obviously, has no authority 
thereafter to stop him from appearing in 
the said examination. 

In this view of mine, I am support- 
ed by a decision of this Court in Gurdev 
Singh Sidhu v. The State of Punjab, 
1969 Ser LR 695 (Punj). The facts of 


that case are that on a representation’ 


made by the petitioner the Chief Minis- 
ter. Punjab, ordered that he may be pro- 
moted as officiating Superintendent of 
Police for six months and that a special 
report about his work and conduct may 
be submitted to the Government for that 
period. Under the said order of the 
Chief Minister, Punjab, the petitioner 
was promoted as Additional Superinten4d- 
ent of Police, Ferozepore, on trial basis, 
vide order, dated 5-7-1968, and he took 
charge of that post on 29-7-1968, but on 
return of Shri Brijinder Singh, an I.P. S. 
cadre officer. from leave, the petitioner 
was reverted to the post of the Deputy 
Superintendent of Police. It was con- 
tended that by this reversion after about 
a month he had not been allowed to 
show his worth for a period of six 
months as ordered by the Chief Minis- 
ter. On the consideration of these facts, 
the learned Judge observed— 


“Inasmuch as he has been deprived 
of that opportunity in accordance with 
the order of the Chief Minister, that 
order has been contravened and the 
order of reversion therefore, cannot be 
sustained. In my opinion, the Inspector- 
General of Police could not act contrary 
to the orders of the Chief Minister who 
was the head of that department at the 
time the order was made.” 


Since the petitioner missed some 
papers for no fault of his, I consider it 
just and proper to direct the respond- 
ents to arrange to examine the petitioner 
in those papers in the supplementary 
examination, which I am told by the 
parties is due to take place sometime in 
the month of November 1970. and 
thereafter declare the result of the peti- 
tioner after taking into consideration his 
performance in the other papers in which 
he appeared earlier. as also the papers 
in which he is now to appear. Mean- 
while, he be allowed to continue his 
studies in the higher classes. 


it. Before parting with the case 
it may be observed that the manner in 
which the petitioner has been harassed 
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by the concerned authorities leaves a 
bad taste in the mouth, I earnestly 
hope such harassment, which smacks of 
personal vendetta, would not occur 
again. 

12, For the reasons recorded 
above, this writ petition succeeds and 
the same is allowed with costs. Coun- 


sel’s fee Rs. 100/-. 
Petition allowed, 
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Ram . Parkash Nagar, Petitioner v. 
Haryana Agricultural University, Hissar 
and another, Respondents. . 

Civil Writ No. 3029 of 1970, Dj/- 
25-11-1970. 

Education — Haryana and Punjab 
Agricultural Universities Act (16 of 
1970), S. 33 (3) — University is entitled 
to alter its regulations for courses even 
if it will be disadvantageous to the ex- 
isting candidates provided those candi- 
dates axe afforded time to adjust to the 
changes — Letters Patent Appeal No. 97 
of 1967, D/- 17-7-1968 (Punj), Followed; 
Civil Writ No. 3014 of 1970, D/- 27-10- 
1970 (Puni), Referred. 

(Paras 7 and 9) 


Cases Referred: Chronological Paras 


(1970) Civil Writ No. 3014 of 1970, 
D/- 27-10-1970 (Puni), Baldev 
Chand v. Punjab University 8 
(1968) L. P. A. No. 97 of 1967, DJ- 
17-7-1968 (Punj), Sewa Ram v. 
Kurukshetra University 8 
(1964) AIR 1964 Raj 161 (V 5D)= 
1964 Raj LW 328 (FB), Virendra 
Kapur v. University of Jodhpur 8 


Satya Parkash Jain, for Petitioner; 
Chaman Lal Lakhanpal, for Respondents. 

ORDER: The Haryana Agricultural 
University, respondent No. 1, has drop- 
ped the petitioner from the Bachelor of 
Veterinary Science and Animal Husban- 
dry Course (hereinafter briefly referred 
to as ‘the Course’). Petitioner’s applica- 
tion for readmission has also been re- 
jected by the Vice-Chancellor, respond- 
ent No. 2, under Rule 7.64 (b) as con- 
tained in the respondents’ Prospectus for 
the year 1970-71. The petitioner had 
been studying in the University for six 
trimester and had been admitted to the 
seventh trimester before the declaration 
of results of the sixth trimester examina- 
tion in which the petitioner had appear- 
ed in May, 1970. The petitioner has 
filed this writ petition under Arts. 226 
and 227 of the Constitution of India to 
call in question the legality and pro- 
priety of the orders of the respondents, 
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2u The petitioner had joined the 
Course in July, 1968. The Course is for 
four years and is split up into 12 tri- 
mesters. There zre three trimesters in 
each academic year of the Course. The 
rules and regulations governing candi- 
dates for this Course were. contained in 
the Prospectus for 1968-69. When the 
petitioner joined the Course in July, 
1968, there was a joint Agricultural Uni- 
versity known as the Punjab Agricul- 
tural University for the States of Pun- 
jab and Haryana. Colleges affiliated to 
this University were situated at Palam- 
pur, Hissar and Ludhiana. It was, how- 
ever, felt that two independent Agricul- 
tural Universities should be established 
for the States of Punjab and Haryana 
and this was achieved by an Ordinance 
which was promulzated on 2-2-1970. This 
Ordinance was replaced by the Haryana 
pee Punjab Agricultural Universities Act 
of 1970. 

3. The petitioner claims that he 
had passed the first six trimesters and 
had thereby completed two years out of 
the four years’ Course. This claim has 
been denied by the respondents. The 
petitioner had asked for the production 
by the respondents of the original re- 
cords relating to his academic progress 
and if we were to go through the various 
trimester reports produced by the res- 
pondents, it may be found that the peti- 
tioner had failed to make the grade in 
any trimester and had a number of 
failures in certain subjects to his credit. 
According to the respondents, the peti- 
tioner had throughout been placed on 
Scholastic Probaticn and had been given 
a chance to continue his studies even 
though he had failed to make the grade 
in any of these trimesters. 


4, As from the commencement of 
the Haryana and Punjab Agricultural 
Universities Act, 1970, the existing Uni- 
versity which means the Punjab Agri- 
cultural University constituted under 
Section 3 of the Punjab Agricultural 
University Act, 1931 stood dissolved and 
there were established in its place two 
independent Agricultural Universities to 
be known respectively as the Haryana 

(Contd. on Colmn, 2) 


Old rule 


“72 The minimum residential require- 
ments in respezt of various pro~ 
grammes shall be as under 
Bachelor’s Degree 
Programmes ... -e e» Six Trimesters 


Master’s Degree 

Programmes Three Trimesters 

Doctorate’s Degr2e 

Programme ... ... ... Six Trimesters 
Provided thet the prescribed 

period shall include the three trix 

westers of the final year. 


oon sgu 
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Agricultural University and the Punjab 
Agricultural University. According to 
Section 33 (6), regulations made by the 
existing University under Section 31 of 
the Punjab Agricultural University Act, 
1961 which were in force immediately 
before the commencement of the Act of 
1970 were to be adopted in so far as 
they were not inconsistent with the pro- 
visions of the Act of 1970 and subject 
to such adaptations and modifications as 
may be notified by the appropriate Gov- 
ernment, were to be the first regulations 
of each corresponding University as 
defined in Section 2 (f) of the Act of 
1970. It may, therefore, appear that all 
amendments that had been made in the 
rules and regulations by the existing 
University before the establishment of 
two independent Universities were to be 
adopted as the rules and regulations of 
the corresponding Universities. No pro- 
vision of the Punjab Agricultural Uni- 
versity Act, 1961 has been brought to my 
notice which requires the publication of 
me rules and regulations in any Official 
zazette. 


Some amendments of the rules and 
regulations were under the consideration 
of the Academic Council and were ap~« 
proved in a meeting held on 2-9-1969 
before the two independent Universities 
came into existence. Rules 7.2 and 7.64 
were thereby amended and a circular 
letter was sent to all Deans, Directors, 
Heads of Departments and the affiliated 
institutions at Ludbiana, Hissar and 
Palampur. Wide publicity was, there- 
fore, given to these amendments by thaf 
circular letter dated 17-9-1969. These 
rules had, therefore, come into force in 
September, 1969 and were to be treated 
as the rules and regulations which came 
to be adopted by the corresponding Uni- 
versities by virtue of Section 33 (6) of 
the Act of 19'70. 

Su The old and the amended 
Rules 7.2 and 7.64 are reproduced below 
side by side to give us an idea about the 
changes brought about by these amend- 
ments which came into force in Septem- 
ber, 1969 some months before the esta~ 
blishment of the two separate Univer- 
sities: — 

Amended rule 
7.2 The minimum residential require- 
ments in respect of various pro- 


grammes shall be as under: 
Bachelor’s Degree 


Programme ... co. es Six Trimesters 

Master’s Degree 

Programme ... s. Three Trimesters 

Doctorate’s Degree 

Programme ... ss. os Six Trimesters 
Provided that the prescribed 


period shall include the three tri» 
mesters of the final year. 
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For purposes of this rule, the Uni- 
versity shall include, its research 
stations and also such other re- 
search institutions with which the 
University might enter into eo- 
operative and collaborative arrange- 
ment with a view to providing addi- 
tional facilities for its students. 


x x x x x x 

7.65 Dropping a student or Extension 
of the period of Seholastic Pro- 
bation: 
If a student who remained on Scho- 
fastic Probation during a trimester 
fails to achieve the minimum re- 
quired Overall Grade Point Average 
at the end of that trimester also, the 
Registrar shall bring it to the notice 
of the Dean, who shall order whe- 
ther the student is to be allowed to 
. continue on Scholastic Probation for 
one more trimester or ‘whether he 
is to be dropped from the Univer- 
sity. On receipt of the Dean's deci- 
sion the Registrar shall take action 
accordingly. A student who is thus 
dropped shall have the right to petis 
tion for re-admission. 


x x x x 
7.64 Dropping a student or Extension 
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In an undergraduate programme, a 
student shall be allowed: to register 
for 6 more trimesters (the summer 
session counting as equivalent to 
half of a regular trimester) after 
the normal duration of the pro- 
gramme of training (4 years pro- 
gramme is 12 trimesters and 5 years 
programme is 15 trimesters) and if 
even then, he does not complete his 
degree requirements successfully, he 
shall no longer be a student of the 
College/University. 

For purpose of this rule, the Uni- 
versity shall include its research 
stations and also such other research 
institutions with which the Univer- 
sity might enter into co-operative 
and collaborative arrangement with 
a view to providing additional 
facilities for its students. 


x x 
of the Period of Scholastic Proba- 
fion: 

(a) If a student other than cover- 
ed under sub-r, (b) who remained on 
Scholastic Probation during a tri- 
mester fails to achieve the minimum 
required Overall Grade Point Ave- 
rage at the end of that trimester 
also, the Registrar shall bring it to 
the notice of the Dean, who shall 
order whether the student is to be 
allowed to continue on Scholastic 
Probation for one more trimester or 
whether he is to be dropped from 
the University. On receipt of the 
Dean’s decision, the Registrar shall 
take action accordingly. A student 
who is thus dropped shall have the 
right to petition for re-admission. 


Provided that no student shall be 
dropped from the University in the 
undergraduate programme if the 
student has completed two full 
academie years .(6 trimesters regis- 
tered). ‘This rule is subject to the 
Provisions of Rule 7.2 and (b) below. 


{b) Those undergraduate students, 
who fail to achieve the overall 
grade point average specified below 
at the end of the first academic 
year or the second academic year, 
shall be dropped from the Univer- 
sity by the Registrar automatically 
and such students shall have no 
right to petition for re-admission: 
At the end of 1.50 
ist academic year sss 


At the end of 1.75 


2nd academic year ...... 


Note: Where a student was awarded 
F grades for all courses as a result 
of punishment for resorting fo un=« 
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6. It may be observed that the 
old rule also required that a student who 
had remained on Scholastic Probation 
during a trimester was expected to 
achieve the minimum required overall 
grade point average at the end of that 
trimester also. Jt was in the amended 
rules, however, that it was provided that 
a student who failed to achieve the 
overall grade point average of 1.50 at 
the end of first academic year or 1.75 
at the . end of second academic year 
could be automatically dropped from the 
University. The overall grade point 
averages for making the grade as given 
in Rule 7.61 are still higher. It may 
appear that the petitioner had not made 
the grade in any of the six trimesters 
for which he had taken a test. He had 
failed a number of times. 


Te It is the petitioner's case that 
, Ihe continues to be governed by the rules 
that were in force when he joined the 
Course in July, 1968 and that these 
rules cannot be changed to his disadvan- 
tage right upto the time of his comple- 
tion of the Course. If the petitioner 
keeps up his performance at the present 
level, he may not complete the Course 
for another 20 years and it may appear 
rather unreasonable that he should ex- 
pect the University to keep its rules un- 
changed for all times. 


8. The petitioner’s main reliance 
may appear to Ee on a Single Bench 
decision of this Court in Baldev Chand 
v. Punjab University (Civil Writ No. 
3014 of 1970) decided on 27-10-1970 
(Punj). Drastic ckanges were found to 
have been made in that case by the res- 
pondent University. By virtue of some 
of those material variations in the re- 
gulations, the minimum pass percentage 
had ‘been raised from 85 per cent to 40 
per cent in each individual written 
paper. Under the amended regulations, 
a candidate could De asked to reappear 
even in one part of examination in 
which he had been declared successful 
on an earlier occasion. This was not so 
under the old. unamended regulations. 
Percentage of lectures to be attended 
had also been increased in the revised 
regulations. The Eon’ble Judge was of 
the opinion that this was a “midstream 
stabbing of the academic careers of the 
students” and could be sustained only 
if it was strictly within the. statutory 
jurisdiction of the University authori- 
ties. Certain broad and general conclu~ 
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fair means in the examination, the 
calculation of the grade point 
average will exclude the F grades 
for the purposes of automatic drop- 
ping at the end of the academic 
year.” 


sions were drawn in the following 
words:— 

“Every Engineering College in Pun- 
jab issues its prospectus for every ses- 
sion. Students who join a particular 
course are expected to join it on the 
assurance that throughout the course 
they would be governed by the rules 
and regulations contained in the relevant 
prospectus. 

x x x x 


The whole of the four years course 
aimed at obtaining the degree of Bache- 
lor of Science in Engineering is one 
composite course, and cannot be treated 
as consisting of four independent sepa- 
rate examinations—each entitling a can~« 
didate to a diploma or a lower degree. 

x x x x 


All that I hold is that the revised 
regulations are inapplicable to the peti- 
tioners who had joined and started with 
their course under the old regulations 
because the University has no authority 
to give retrospective effect to any Re- 
fulation made under Section 31 of 
the Punjab University Act. The Uni- 
versity, like any other statutory body, 
cannot act beyond the scope of the 
statute which creates it and is bound by 
its own rules and regulations.” 


These observations may appear to go 
counter to the following observations of 
a Division Bench of this Court in Sewa 
Ram v. Kurukshetra University (Letters 
Patent Appeal No. 97 of 1967 decided 
on 17-7-1968) (Punj):— 


“Thus the short question, that fell 
for determination before the learned 
Single Judge, was, whether the conten- 
tion of the petitioner, that the regula- 
tions prevailing in 1952 when he entered 
the University, would continue to apply 
to him till he left the University, was 
correct or not?” 

“x x x x 

Mr. J. V. Gupta, who appeared for 
the appellant, mainly laid stress on the 
Full Bench decision of the Rajasthan 
High Court in Virendra ‘Kapur v. Uni- 
versity of Jodhpur, AIR 1964 Raj 161, 
and contended that the aprellant had a 
vested right to be governed by the re- 
gulations prevailing at the time when 
he joined the University and that the 
regulations could not be altered to his 
detriment so long as he was in the Uni- 
versity doing the course to which he 
was admitted. I am unable to agree 
with this contention. The Rajasthan 
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case was a very peculiar case. The re~ 
gulations were altered after the candi~ 
date had appeared in the examination 
and one day before the result was to be 
announced. It was in this situation that 
the new regulation could not operate to 
the detriment of the student. So far as 
the present case is concerned, the posi- 
tion is this: the new regulations came 
into force on the 3lst of March, 1964. 
The appellant took his examination in 
1965 and 1966 under the new regula- 
tions. Therefore, it is not open to him 
after he has failed to pass the examina- 
tion, to turn round and say that the 
new regulations do not govern him. In 
any case, I am not able to accept the 
contention, that as soon as a candidate 
enters University, the University cannot 
alter its regulations and prescribe dif- 
ferent standards for the examinations 
which the student has not already taken. 
Tf the new regulations do not suit the 
student, he has every right to leave the 
University and seek admission elsewhere, 
where he considers the regulations to be 
more favourable to him. The Univer- 
sity is an autonomous body and has 
every right in the matter of altering the 
requisite rules concerning the conduct of 
examinations and the qualifying marks 
necessary for a degree provided the re- 
gulations are made well in advance of 
the examination which a candidate is 
required to take.” 


9. I am in respectful agreement 
with the ruling of Letters Patent Bench 
which must prevail and which is bind- 
ing on all Single Benches of this Court. 


10. The amendments in the re- 
gulations had been made in the case in 
hand about eight months before the 
petitioner took his examination for the 
sixth trimester. He had ample time to 
adjust himself to the changes or amend- 
ments made in the regulations. He had, 
therefore, to make the grade in accord- 
ance with the amended regulations. As 
he had failed to make this grade, he was 
liable to be dropped out of the Course 
automatically under Rule 7.64(b). The 
question of consulting the Dean would 
have arisen only if the petitioner’s case 
had fallen under Rule 7.64({a). A peti- 
tion for the readmission could be made 
only where a student had been dropped 
under Rule 7.64(a). As the petitioner 
had not made any grade in any of the 
trimesters, he may still be taken to be 
at the commencement of the Course and 
there is no midstream stabbing involved 
in his case. 


A letter had been issued to the peti- 
tioner in June, 1969 warning him about 
his poor scholastic performance in the 
past. A copy of this letter had been 
sent to the petitioner’s father as well. 


State of Punjab v. Mt. Champa 
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It was mentioned in this letter that the 
petitioner could have been dropped from 
the college outright but it was only on 
compassionate grounds that he had been 
allowed to continue on scholastic proba- 
tion for another trimester. The peti- 
tioner had been warned that he would 
be finally dropped from the Course if 
he failed to make the overall grade 
point average of 2.00; the basis being 
4.00. ‘It was also mentioned in this 
letter issued about a year before the 
petitioner had taken his examination for 
the sixth trimester that regulations had 
been amended and that he could be 
automatically dropped at the end of the 
academic year if he failed to make even 
the lower grade of 1.50 and 1.75 respec- 
tively. 


It is not the petitioner’s case that 
he had made even these reduced grades 
to justify his retention in the Course, 
It would > be most unreasonable if a 
student, who has little hope of complet- 
ing the Course in the near future, should 
keep out a deserving candidate who can 
make better use of one of the limited 
number of seats in a professional course 
of this type. The petitioner had ap- 
parently been granted admission to the 
seventh trimester provisionally because 
the result of the examination for the 
sixth trimester in which the petitioner 
had appeared was yet to be compiled 
when that admission to the next trimes- 
ter was granted as a matter of routine. 
It does not appear to be material whe- 
ther the word ‘provisional’ has been im- 
pressed with a rubber stamp on an office 
copy when it did not appear on an ori- 
final document issued to the petitioner. 
This surely leaves an unhappy impres- 
sion about the conduct of the employees 
of the respondent University but it may 
appear that the University is in a nas- 
cent state and deals in a type of culture 
which is associated with the peasantry. 

11. I, therefore, dismiss the writ 
petition with costs. 


Petition dismissed. 
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(Y 58 C 87) 
R. S. NARULA AND C. G. SURI, JJ. 
State of Punjab and another, Appel- 
lants v. Mst. Champa Mangat Ram, Res- 
pondent. 
First Appeal No. 53 of 1961, D/- 
26-8-1970 from decree of Suganchand 
H Sr. Sub. J.. Gurgaon, D/- 10-10- 


(A) Torts — Negligence — Burden of 
proof lies on plaintiff — Exception — 
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Maxim res ipsa loquitur (The thing speaks 
for itself) — Presumption arising from. 

_ General rule in an action in tort is 
that burden of proof initially lies on 
plaintiff. Excepton to this rule is that, 
wherever the admitted or established 
facts are such that ordinary natural in- 
ference immediately arising therefrom is 
that the injury was caused by the negli- 
gence of the defendant, to such an extent 
that the admitted or proved facts tell 
their own clear and unambiguous story 
of negligence on the part of defendant, 
the maxim res ipsa loquitur applies to 
such a case. If is beyond question that 
where the above doctrine properly ap- 
plies a presumption is immediately rais- 
ed against the defendant which must be 
repelled by him by leading concrete evi- 
‘dence as to how the accident in question 
could reasonably happen, without any 
negligence on his part. (Para 2) 

(B) Maxims — Res ipsa loquitur (The 
thing speaks for itself) —- Presumption — 
Electric pole and its stay wire installed 
and maintained by appellants on public 
street near shop of deceased — Pole 
energised and becoming potential danger 
to persons going close to it — Appellants 
who were owners of pole and stay wire 
would be liable to any one suffering by 
coming into contact therewith — That 
appellants ‘or their employees had no 
knowledge of darger was no defence — 
Doctrine of res ipsa Icquitor could be in- 
voked and applied. (1868) LR 3 HL 330 
& AMR 1966 SC 1750 & AIR 1960 Punj 
300, Applied. (Para 3) 
Cases Referred: Chronological Paras 
(1966) ATR 1966 SC 1750 (V 53) = 

Civil Appeal No. 1102 of 1963, 

D/- 24-2-1966, The Municipal 

Corporation of Delhi v. Subhag. 


wanti 
(1960) ATR 1960 Puni 300 (V 47) = 

62 Pun LR 362, Municipal Com-= 
mittee, Delhi v. Sobhagwanti 5-6 
(1868) LR 3 HL 330, Rylands v. 

Fletcher 5-6 

J. N. Kausnal, Advocate-General 
(Haryana) with Ashok Bhan, for Appel- 
lants: Anand Sarup. Sr. Advocate with 
R. 5S. Mittal, for Respondent. 
R. S. NARULA, J.:— The solitary 

question presented for determination ` by 
Mr. Jagan Nath Kaushal, the learned 
Advocate-General for the State of Har- 
yana (who has appeared for the State as 
well as for the Sate Electricity Board), 
în this Regular First Appeal against the 
fudgment and decree, dated October 110, 
$960, of the Court of Shri Sugan Chand 
Jain, Senior Subordinate Judge, Gurgaon, 
for Rs. 8,640/- and costs, in favour of Mst. 
Champa respondent on account of dama- 
ges for the death of her 20 years old son 
Hukam Chand on May 30, 1958. by being 
electrocuted by the stay wire of a termi~ 


5-6 
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nus pole near the Civil Courts at Gur- 
gaon, is whether the appellants and/or 
their servants and employees were or 
were not negligent in locking after the 
electric pole and its stay wire so as to 
avoid or repair the leakage of electric 
energy in the stay wire which admittedly 
caused the electrocution of Hukam Chand. 
The finding of the trial Court on issue 
No. 1 alone out of the following issues 
which had been framed by the trial Court 
from the pleadings of the parties in the 
respondent’s claim for Bs. 11,000/- on 
account of damages has been ques- 
tioned:— 

“1. Whether the death of Hukam 
Chand was the result of any negligence 
or lack of supervision on the part of the 
servants of the Electricity Department? 

2. Whether the death of Shri Hukam 
Chand was a case of vis major as plead- 
ed by the defendants? If so what is its 
effect? 

_ 3. I£ issue No. 1 is proved in favour 
of the plaintiff, whether defendants are 
not liable for the payment of damages 
for the death of Shri Hukam Chand? 

_4 To what amount, if any, is the 
ee ee by way of damages, 
è 33 


2. Š 
None of the other findings of the trial 
Court was assailed by Mr, Kaushal. 


2. By now it is the common case 
of both sides that on the early morning 
of May 30, 1958, late Shri Hukam Chand 
who used to run a confectioner’s shop on 
the back of Civil Courts at Gurgaon was 
electrocuted on his coming into contact 
with the stay wire of the fermirial pole 
No. 62 which was fixed very near his 
shop as the stay wire had got energised. 
The only question for determination is 
whether the: stay wire in question got 
energised due to the gross negligence or 
lack of supervision on the part of the 
appellants and their employees, and whe- 
ther the appellants or their employees 
za negligent on a de-energising the 

ay wire imme y so as-to.prevent 
the fatal accident. . > e 
_ The first question that calls for deci- 
Sion is regarding the burden of proof of 
negligence in a case of this type. There 
is no doubt that the general rule in an 
action in tort is that the burden of proof 
initially lies on the plaintiff. There is, 
however, an equally well-established eg- 
ception to the abovementioned rule that 
wherever the admitted or established 
facts are such that the ordinary natural 
inference immediately arising therefrom 
is that the injury in question was caused 
by the negligence of the defendant to 
such an extent that the admitted or prov- 
ed facts tell their own clear and unambi- 
guous story of negligence on the part of 
the defendant, the maxim res ipsa loqui- 
tur applies to such a case. It is beyond 
question that where the abovementioned 
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doctrine properly applies, a presumption 
is immediately raised against the defend- 
ant which must be repelled by the de- 
fendant, if he wants to succeed in his 
defence, by leading concrete evidence as 
to how the accident in question could 
reasonably happen, without any negli- 
gence on the defendant’s part. 


3. The electric pole and its stay 
had been installed and maintained by 
the appellants on the public street near 
the shop of the deceased, If due to want 
of proper care, caution and continuous 
inspection, the pole or stay wire got 
energised so as to become a potential 
danger to the persons going close to the 
same, the owner of the pole and the stay 
wire clearly became liable to anyone 
suffering by coming into contact there- 
with. In such a ease, it is no defence 
whatever for the appellants to allege or 
prove that they neither knew nor could 
have known of the danger. The appel- 
lants would in such circumstances be 
legally responsible irrespective of whe- 
ther the damage is caused by the stay 
wire getting energised to the knowledge 
of the appellants, or their employees or 
without their having any knowledge at 
all about the same. The pole and its 
stay and the running of electric energy 
in the wires above the pole were at all 
material times exclusively under the con- 
trol and management of the appellants or 
their employees, and the happening of 
the kind which caused the fatal accident 
in the instant case is such as does not 
occur in the ordinary course of things 
without some negligence on the part of 
the appellants. On the facts of this case, 
we are, therefore, definitely of the opin-~ 
jon that the learned Senior Subordinate 
Judge was correct in invoking and apply- 
ing the doctrine of res ipsa loquitur to 
this case. Once that doctrine is applied, 
the defendant-appellants have miserably 
failed to rebut or overcome by contrary 
evidence the presumption of negligence 
raised in law against them on account of 
the accident telling its own story. 


4. Even Independently of the doc- 
trine of res ipsa loquitur, we are definite- 
ly.of the view that the evidence on the 
record of this case proves that the death 
of Hukam Chand deceased was caused by 
the negligence and default of the appel- 
Tants, and their employees in allowing 
the pole-stay being energised and in not 
attending to the same immediately so as 
to de-energise it. (After narrating the 
evidence in the case, their Lordships pro- 
ceeded). 


5-6. From a resume of the evi- 
dence given above and perusal of the 
documents produced at the trial of the 
ease. it appears to us to be manifest that 
the employees of the appellants who were 
charged with the duty of maintaining, 
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checking (and rectifying defects in) the 
electric lines, poles and their stay wires 
in Gurgaon were guilty. of neglect of 
their duty in not fully repairing the 
damage that had been caused to the stay. 
and the wiring system as a result of the 
dust storm on May 27, 1958. They con- 
fined themselves to removing the short 
circuit and did not care to realise ; 
the damage caused by the fall of the tree 
could result in energising the stay wire 
as it did in fact happen. On the princi- 
ples laid down in the well-known case 
of Rylands v. Fletcher, (1868) LR 3 HL 
330, and in accordance with the authori~ 
tative pronouncement of their Lordships 
of the Supreme Court in The Municipal 
Corporation of Delhi v. Subhagwanti, 
Civil Appeal No. 1102 of 1963, D/- 24-2~ 
1966 (reported in AIR 1966 SC 1750), up- 
holding the Division Bench judgment of 
this Court (Circuit Bench at Delhi) in 
Municipal Committee, Delhi v. Sobhag- 
wanti ete.. 62 Pun LR 362 = (AIR 1960 
Punj 300), the appellants cannot possibly 
escape their liability. for damages to the 
respondent. 

7. For the foregoing reasons, we 
do not have the slightest hesitation in 
upholding the decision of the trial Court 
on issue No. 1. As already stated, no 
other point having been raised by Mr, 
Kaushal, this appeal fails and is dismiss~ 
ed with costs. 

C. G. SURI, J. Sa: 8. J agree. 

Appeal dismissed, 





(AIR 1971 PUNJAB & HARYANA 375 
(V 58 C 88) 
P, C. PANDIT AND §&. S, 
SANDHAWALIA, JJ, 
Chandsi Ram and another, Appel- 
Tants v. Moonga and others, Respondents. 


Letters Patent Appeals Nos. 210 to 
213 of 1970, D/- 20-8-1970, from judg- 
ment of P. C. Jain, J. in C. W. No. 3660 
of 1968, D/- 10-2-1970. 


(A) Letters Patent (Lahore), CI. 10 
(as applied to High Court of Punjab by! 

. 7, High Courts (Punjab) Order 
(1947)) — New plea — Failure to raise 
plea before relevant authorities — Plea 
cannot be raised for first time in Letters 
Patent appeal. (Para 5) 

(B) Displaced Persons (Compensation 
and Rehabilitation) Rules (1955), Rr. 92, 
90 — Sale of land by public auction — 
Application for setting it aside — It has 
to be made within seven days from date 
of acceptance of bid and not from its ap- 
proval. 

A combined reading of Rr. 92 and 90 
shows that under R. 90, there is no provi- 
sion for an aggrieved person to make an 
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application to the Settlement Commis- 
sioner asking him not to give his approval 
to the bid, which was accepted by the 
officer. conducting the auction to sale after 
the initial deposit has been made by the 
highest bidder. Under R. 92 (2) (a). how- 
ever, he can make an application, where 
the sale is made by public auction for 
setting aside the sale. The application 
has to be made within seven days from 
the date of acceptance of the bid and not 
from its approval. An application not 
made within that period is liable to be 
dismissed. (Paras 4, 10) 


(C) Displaced Persons (Compensation 
and Rehabilitation) Rules (1955), R. 92 (3) 
— Sale of land ky public auction — Ap- 
plication for setting it aside — Recording 
of findings that material irregularity or 
fraud has been committed in publication 
or conduct of salz and that applicant has 
sustained substantial injury thereby is 
condition precedent before setting aside 
sale. Civil Writ No. 3660 of 1968, D/- 
10-2-1970, Aifirmed. (Para 6) 


P. D. Shakir, for Appellants; Baldev 
Kapur and Rajinder Jain (for No. 1); C. 
D. Dewan, Addl. Advocate-General, Har- 
yana and C. B. Kaushik. for the State of 
Haryana. 


P. C. PANDIT, J.:— This order will 
dispose of four comnected Letters Patent 
Appeals Nos. 210 to 213 of 1970, as com- 
mon questions of law and fact arise in 
them. It is agreed by the counsel for the 
parties that the cCecision in one of them 
will govern the others as well. I will 
give the facts in Letters Patent Appeal 
No. 210 of 1970. 


2. There were some evacuee lands 
fn village Kalar Bhaini, District Hissar, 
and in order to give the same to landless 
Harijans, the Department of Rehabilita- 
tion auctioned it on 19th July, 1968. 
Moonga and his brother Shishu Ram, res- 
pondents 1 and 2, gave the highest bid 
for land measuring 24 Kanals. They also 
paid Rs. 400/- as initial deposit on the 
spot to the Naib Tehsildar (Sales), who 
conducted the auction and obtained a 
receipt from him. Their bid was, conse- 
quently, accepted on that very day. After 
the expiry of seven days from the ac- 
ceptance of the bid, Chandgi Ram and 
Mahla Ram, appellants, made an applica- 
tion for setting aside the sale in favour 
of respondents 1 and 2. This application, 
though addressed to the Settlement Offi- 
cer (Sales), respondent No. 5, was made 
to Shrimati Om Frabha Jain, the then 
Revenue Minister, Haryana. It is alleged 
by respondents 1 and 2. that Chandgi 

am was the son of the real uncle of 
Shri Dalbir Singh, Member of Parliament. 
On 29th July, 1968, Shrimati Om Prabha 
Jain directed the Settlement Officer to 
make a thorough enquiry into the said 
application before zonfirming the auction 
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in favour of respondents 1 and 2. It was 
further directed that if need be, the land 
be re-auctioned. On llth September, 
1968, respondent No. 5 accepted that ap~ 
plication and set aside the sale. A direc- 
tion was also issued that the Jand be re- 
auctioned. Against that decision, respon- 
dents 1 and 2 went in appeal before the 
Authorised Chief Settlement Commis- 
sioner, respondent No. 4, who, on 12th 
November, 1968, dismissed the same. 
Soon thereafter, respondents 1 and 2 fil- 
ed a writ petition in this Court and it was 
accu by Jain J, on 10th February, 


The learned Judge came to the con- 
clusion that respondent No. 4 had not 
given any definite finding to the effect 
that there was any material irregularity 
or fraud in the conduct of sale as requir~ 
ed by Rule 92 of the Displaced Persons 
(Compensation and Rehabilitation) Rules, 
1955, hereinafter called the Rules. It 
was also held that there was no finding by 
respondent No. 4 that any substantial in- 
jury had resulted to the appellants by 
reason of the alleged irregularity or 
fraud, In the absence.of these two find- 
ings, according to the learned Judge. the 
sale could not be set aside under Rule 92. 
An argument was raised by the counsel 
for the appellants before the learned 
Judge that Rule 92 had no application to 
the present case and the sale was not 
set aside by respondent No. 4 under that 


rule. According to the counsel, respond- 
ent No. 5 had not confirmed the sale, 
which he was required to do under 


Rule 90. This argument was repelled by 
the learned Judge, who was of the opin- 
jon that the proceedings were started 
under Rule 92 and respondent No. 5 had 
specifically mentioned in his order dated 
llth September, 1968, that the sale was 
set aside. There was no other rule under 
which a sale could be set aside or the 
objections for setting aside the sale could 
be entertained. 


As a result, the learned Judge quashed 
the orders made by respondents 4 and 5 
holding them to be without jurisdiction. 
Chandgi Ram and Mahla Ram have filed 
the present Letters Patent Appeal against 
that decision. 


3. Under Rule 90 (8), the person 
declared to be the highest bidder for the 
property at the public auction has to pay 
a deposit not exceeding 25 per cent. of 
the amount of his bid to the Officer con- 
ducting the sale. If he commits a default 
in making this deposit, the property auc- 
tioned would be re-sold. According to 
Rule 90 (9) (B), where the highest bid- 
der, whose bid has been provisionally ac- 
cepted, resiles from the bid before its 
approval is communicated to him, 5 per 
cent. of the amount deposited by him 
under Rule 90 (8) would be forfeited to 
the Government, Under Rule 90 (10), 
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the bid, in respect of which the initial 
deposit has been accepted, would be sub- 
ject’ to the approval of the Settlement 
Commissioner or any officer appointed by 
him for the purpose. - According to the 
proviso to this sub-rule, no bid would be 
approved until after the expiry of a 
period of seven days of the auction, 
Under Rule 90 (11), the intimation of the 
approval or rejection of the bid would 
be given to the highest bidder, and if the 
bid is approved, the auction-purchaser 
would deposit the balance of the purchase 
money within a specified time. 

According to Rule 90 (14), if the auc- 
tion-purchaser fails to deposit the balance 
of the purchase money within the period 
specified, the initial deposit made by him 
would be liable to forfeiture. Under 
Rule 90 (15), when the purchase money 
has been realised in full from the auction- 
purchaser, the Managing Officer would 
issue to him a sale certificate. It would 
be noticed that according to the proviso 
to Rule 90 (10), the highest bid, in res- 
pect of which the initial deposit has been 
accepted, would not be approved before 
the expiry of seven days from the date 
of the auction. During the said period, 
a person, who complains of some irregu- 
larity or fraud in the conduct of the sale, 
is allowed to make an application under 
Rule 92 (1), to the Settlement Commis- 
sioner or any officer, authorised by him 
in that behalf to approve the acceptance 
of the bid, for setting aside the sale. If 
the. sale is made by public auction and 
not by inviting tenders, then that appli- 
cation has to be made within seven days 
from the acceptance of the bid under 
Rule 92 (2) (a). Rule 92 reads— 


“Procedure for setting aside a sale— 
Where a person desires that the sale of 
any property made under Rule 90 or 91 
Should be set aside because of any alleg- 
ed irregularity or fraud in the conduct of 
sale (including in the case of a sale by 
public auction in the notice of the sale) 
he may make an application to that effect 
to the Settlement Commissioner or any 
officer, authorised by him in this behalf 
to approve the acceptance of the bid or 
tender, as the case may be. 


(2) Every application for setting 
aside a sale under this rule shall be 
made—. 


(a) Where the sale is made by publie 
auction, within seven days from the date 
of the acceptance of the bid: 

(b) Where the sale is made by invit- 
ing tenders, within seven davs from the 
date when the tenders were opened. 


(3) If after consideration of the facts 
alleged, the officer to whom the applica- 
tion is made under this rule is satisfied 
that any material irregularity or fraud 
has been committed in the publication or 
the conduct of the sale, he may make 
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an order that the property be re-auctioned 
or be resold by inviting fresh tenders, 
as the case may be; 

Provided that no sale can be set aside 
under this rule unless upon the facts 
proved such officer is satisfied that the 
applicant has sustained substantial in- 
jury by reason of the irregularity or 
fraud, as the case may be. 

(4) Notwithstanding anything con- 
tained in this rule, the Settlement Com- 
missioner may, of his own motion, set 
aside any sale under this chapter if he is 
satisfied that any material irregularity or 
fraud which has resulted in a substantial 
injury to any person has been committed 
in the conduct of the sale.” 


4, A combined reading of Rule 92) 
and the relevant part of Rule 90 would 
show that under Rule 90, there is no pro- 
vision for an ‘aggrieved person to make 
an application to the Settlement Commis- 
sioner asking him not to give his approval 
to the bid. which was accepted by the 
officer conducting the auction-sale after 
the initial deposit had been made by the 
highest bidder. Under Rule 92 (2) (a), 
however, he can make an application, 
where the sale is made by public auction, 
within seven days from the date of the 
acceptance of the bid for setting aside 
the sale. It was contended by the learn- 
ed. counsel for the appellants that the 
sale in the instant case was not set aside 
under Rule 92, but it was not confirmed 
by the Settlement Commissioner under 
Rule 90 and, therefore, the sale in fact 
did not take place. This argument pro- 
ceeds on the reasoning that after the 
highest bid has been provisionally ac- 
cepted, that has to be approved by the 
Settlement Commissioner. When the 
same is approved, the balance of the pur- 
chase price has to be paid by the auction- 
purchaser and thereafter a sale certifi- 
cate will be issued in his favour. ` 


It is only after the issuance of the 
sale certificate that the sale would be 
deemed to be complete in all respects. If 
this argument were to be accepted then 
the appellants could not make the appli- 
cation for setting aside the sale in the 
Instant case, because at that time when 
they moved the application, the accept- 
ance of the bid had not been approved by 
the Settlement Commissioner and neither 
the balance of the purchase price had 
been paid by the auction-purchaser nor a 
sale certificate had been issued in his fa- 
vour. Their application should then have 
been rejected on that ground alone. The 
appellants undoubtedly made an applica- 
tion for setting aside the sale and the 
procedure for doing so is given in Rule 92 
only and when the sale is made by public 
auction, such an application has to be 
made within seven days from the date of 
the acceptance of the bid and not frem 
its approval, If the application under 
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Rule 92 succeeded, the sale would be sef 
aside and the question of giving approval 
to the bid would not arise, 


If, on the other hand, no application 
was made under Rule 92, within a period 
of seven days, or such an application was 
rejected, then the bid would be approved 
by the Settlement Commissioner, of 
course, after the expiry of seven days 
from the date of the auction. In the pre- 
sent case, both respondents 4 and 5 treat- 
ed the application of the appellants for 
setting aside the sale as one under Rule 92 
and the sale was set aside by them after 
that application was accepted. Under 
these circumstances, it is idle to suggest 
that the application of the appellants has 
not to be treated as one under Rule 92. 


5 This apart, it is significant to 


mention that neither the. appellants nor 
respondents 4 and 5 ever took up the 
position that in the instant case, there 
was no question of setting aside the sale, 
because under the conditions of sale all 
sales were subject to confirmation by the 
Settlement Commissioner, who could re- 
fuse to confirm the sale without giving 
any reason and, in the present case, he 
refused to do so with the result that no 
sale took place. If that was the position 
of the appellants, they need not have fil- 
ed an application for setting aside the sale 
and there was no necessity for respond- 
ents 4 and 5 to come to the conclusion 
that the Officer did not reach the place 
for conducting the sale at the prescribed 
time and as a result the bidders went 
away. There was also no occasion for 
respondents 4 and 5 to cancel the sale. 
Such a position was never taken by the 
appellants or respondents 4 and 5. The 
appellants or the counsel for the State 
cannot be permitted to adopt this posi- 
tion now for the first time -in Letters 
Patent Appeal. 


6. Under Rule 92 (3). the Settle. 
ment. Commissioner has to be satisfied 
about two matters before he can set aside 
the sale, namely, (i) that material irregu- 
larity or fraud has been committed in 
the publication or the conduct of the 
sale; and (ii) that the applicant has sus- 
tained substantial injury by reason of the 
said irregularity or fraud. These two 
findings have to be recorded by the 
Settlement Commissioner. In the impug- 
ned orders, respondents 4 and 5 have nof 
given these findings and it is on that 
ground that the learned © Single Judge 
quashed their orders. 


7. We repeatedly asked the Jearn~ 
ed counsel for tke appellants and the 
State to point oul from. the impugned 
orders if respondents 4 and 5 have given 
the findings mentioned above, but they 
were unable to do so. Al they said was 
that respondent No. 4 had stated in his 
order that the auction-purchasers - could 
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not substantiate their assertions that the 
Tehsildar, who conducted the sale, reach- 
ed the village at 9-00 am., that all the 
objectors were present and all of them, 
excepting the appellants, offered bids af 
the sale, According to respondent No. 4, 
only a small number of persons, other 
than the -objectors, offered bids at the 
auction and there was, in fact, no com-~ 
petition between the purchasers. From 
these observations of respondent No. 4, 
learned counsel for the appellants wanf- 
ed us to infer that an implied finding was 
given that there was material irregularity. 
in the conduct of the sale. Even if we 
were to accept his contention on this 
point, there is no further finding given 
by respondent No. 4 that the appellants 
d sustained substantial injury by rea- 
son of this irregularity. 

It cannot be said that simply because 
the appellants did not bid, it should be 
assumed that they had sustained sub- 
stantial injury. If one were to accepé 
that contention, then in every case where 
there has been an irregularity in the 
conduct of sale, the other finding envisag- 
ed by the proviso to Rule 92 (8) need 
not be given, because it has to be assum- 
ed. This could not be the intention of 
the rule-making authority. The learned 
Single Judge has held— 

“From the bare reading of the two 
impugned orders, it is clear that no defi- 
nite finding has been given by the ap- 
propriate authorities to the effect tha? 
there was irregularity or fraud in the 
conduct of sale. The original record of 
the case has been made available by Mr, 
Jaswant Jain, learned counsel for the 
State, and from it I find that there is ab- 
solutely no evidence to hold that the 
conduct of the sale suffered from any. 
irregularity or fraud,” 

The learned Judge, after going through 
the entire statement of Chandgi Ram, 
appellant, observed— 

“I have read the statement of Chanda 
gi Ram as a whole and find that there js 
not a single word to show that any alle. 
gations about the irregularity or fraud in 
the conduct of sale has been made.” 

The learned Judge also held: 

“From the perusal of the impugned 
orders, I find that there is no finding that 
any substantial injury has resulted fo 
respondents 5 and 6, (appellants) who 
had moved for setting aside the sale. The 
main ground urged before the Settlement? 
Officer was that the objectors were pre- 
pared to purchase the property at a 
higher price. This hardiy could be a 
ground for setting aside the sale.” 


8.. Counsel for the appellants could 
not point out that these findings of the 
learned Single Judge were in any way. 
erroneous, 


9. Before parting with this case, 
it may be observed that the auctions 
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purchasers had also raised another objec- 
tion before respondent No. 4 to the effect 
that the objection. application filed by the 
appellants was barred by limitation. This 
is what respondent No, 4 said about this 
objection: 

. “Rule 92, no doubt, prescribes the 
limitation of seven days for the filing of 
objection petitions but under the instruc- 
tions issued by the Department, objec- 
tions can be raised within 10 days of the 
date of sale. Without, however, entering 
into controversy regarding the conflict 
between the rules and the instructions, I 
hold that the Settlement Officer (Sales) 
was within his rights to go into the regu- 
larity or illegality of the sales even after 
the period of seven days on an application 
or suo motu and confirm or refuse to con- 
firm the sales under condition 5 referred 
to above.” 

10. It may be stated that the 
Settlement Officer was not taking any 
action suo motu in this case. It was 
only on the objection application of the 
appellants that respondents 4 and 5 had 
passed the impugned orders. That appli- 
cation should have been filed within 
seven days from the date of the accept- 
ance of the bid under Rule 92 (2) (a), 
which was not done. The application de- 
n to be dismissed on that ground 
one 


11. In view of what I have said 
above, this appeal fails and is dismissed, 
but with no order as to costs. 


S. S. SANDHAWALIA; J.:— 12. I 
agree. l 
Appeal dismissed. 
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Harbans Lal and others, Petitioners 
State of Punjab through, Secretary, 
Local Govt,. Chandigarh and others, Res- 
pondents. 
TE Writ No. 363 of 1970, D/- 27-7- 


(A) Municipalities ` — Punj ab Munici- 
pal Election Rules (1952), R. g — Current 
electoral rolls for Assembly - - Constituen- 
gies can be used — Revision of such rolls 
every subsequent year not incumbent. 


- Under Rule 8, State Government can 
direct that electoral roli for an Assembly 
shall not be used for Municipal election 
and that fresh electoral roll shall be pre- 
pared in the manner prescribed in Rr. ‘8 
to 8K. There is, however, nothing to 
prevent the use of current electoral rolls 
for Assembly Constituencies. The re- 
quirement of revising roli in every sub- 
sequent year is only directory and if it 
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is not revised in any year validity of 
electoral roll is not affected, and does not 
necessarily lead to injustice and/or 
illegality. (Para 5) 
_ (B) Interpretation of Statutes — Pro- 
viso — Proviso qualifies whatever is stat- 
ed in main enactment and forms part of 
subject-matter thereof. (Para 5) 
(C) Municipalities — Punjab Munici- 
pal Election Rules (1952), R. 10 — “Elec- 
tion” — Meaning of — Includes inviting 
of nomination papers afresh. 


The word ‘election’ is of wide import 
and covers the whole procedure right. 
from the stage of inviting nomination 
papers up to that of taking poll and steps 
for declaring the result. Where in an 
election petition the High Court had di- 
rected fresh elections to be held from 
particular constituencies or wards, the 
authorities were bound under R. 10 to 
prepare fresh election programme which 
must include inviting the nomination 
papers afresh. There is no rule of law 
which prohibits the authorities from 
entertaining nomination papers from one, 
who had not sought nomination in the 
earlier election. (Para 6) 


(D) Constitution of India, Arts. 226, 
227 — ‘Another remedy — Remedy of 
election petition available —- Approach to 
High Court under Arts. 226 and 227 is 
wholly misconceived. {Para 7) 


(E) Constitution of India, Arts. 226, 
227 — Election dispute — Petitioner not 
coming with clean hands but making false 
averments in writ petition —- Not entitled 
to discretionary remedy under Arts. 226 
and/or 227. {Para 7) 


(F) Constitution of India, Art. 19 — 
Right to vote is not fundamental right — 
It is creation of statute — Only that per- 
son is entitled to vote whose name is in- 
cluded in electoral roll. (Para 5) 


C. L. Lakhanpal, 'for Petitioners; S. L. 
Ahluwalia, (for No. 6) and A. S. Bains, 
Deputy Advocate-General (Punjab), for 
Respondents. 


.  ORDER:— The petitioners in this 
writ petition challenge the validity of 
election of respondents 5 and 6 to -Muni- 
cipal Committee, Kharar District Ropar, 
(hereinafter called the Committee), from 
Wards Nos. 8.and 10 of the town. It is 
claimed by them that they were enrolled 
as voters from these wards and are ag- 
grieved by the failure of respondents I 
fo 4 to prepare fresh electoral rolls in 
the year 1969 when the elections were 
held inasmuch as several persons eligible 
to vote.in the two constituencies were 
denied their right to vote whereas others 
not qualified to be enrolled voted in the 
elections from these two wards. 


a In the course of arguments, 
Mr. C. L. Lakhanpal, learned cousel ‘for 
the petitioners, stated that he did not 
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want to press the petition against Mohan 
Lal respondent who had been elected from 
Ward No. 10. The Deputy Commissioner 
Ropar, respondent No. 3, in his affidavit 
by way of reply to the writ petition, has 
stated that the mames of the petitioners 
are not entered in electoral rolls of Wards 
Nos. 8 and 10 and that the averment of 
the petitioners to this effect is obviously 
false. In order to appreciate the conten- 
tions raised by Sari Lakhanpal, it is ne- 
cessary to state a few facts. 

3. Elections to the Committee 
were held in the year 1967 and nomina- 
tion papers of Keram Singh respondent 
and one Bachan Singh were rejected by 
the Returning O2zficer. They instituted 
two writ petitions Nos. 2010 and 2011 of 
1967 respectively, in this Court under 
Articles 226 and 227 of the Constitution 
of India. These petitions were dismissed 
by a learned Single Judge on 13th March, 
1968. A Letters Patent Appeal against 
the judgment of the Single Judge was 
allowed on 30th January, 1969, it having 
been held that th= orders rejecting the 
nomination papers of the petitioners in 
those two cases were ` manifestly illegal 
and without jurisciction. While allowing 
the writ petitions, the Letters Patent 
Bench issued a direction that fresh elec- 
tions to the Committee from Wards Nos. 
8 and 10 be held in accordance with law. 
It was in these circumstances that the 
impugned elections were held. 


4, The following two points have 
been urged before me on behalf of the 
petitioners:— 

(1) That it was incumbent on the res- 
pondents to have got prepared a fresh 
electoral roll and elections could not be 
a on the basis o2 that prepared in 1967, 


(2) That the Deputy Commissioner, 
respondent 3, committed an error of 
jurisdiction in inviting nomination papers 
of candidates other than those who had 
earlier filed their nominations in the year 
1967. 

5. In my opinion. both the con- 
tentions are without any basis and must 
be rejected. The Committee is constitut- 
ed under the Punizb Municipal Act, 1911 
(hereinafter called the Act) and elections 
thereto are regulated by the Municipal 
Election Rules, 1952 (hereinafter called 
the Rules). A right to vote is not a fun- 
damental right and is the creation of a 
statute. According t the Rules, only that 
person is entitled tc vote whose name is 
included in the electoral roll for the 
Legislative Assembly of the State of Pun- 
jab in relation to the constituency con- 
cerned, and as a matter of fact the roll 
of a constituency of a municipality is the 
electoral roll of Punjab Legislative As- 
sembly in relation to the said constitu- 
ency as may be op2rative on the date 
fixed by the Deputy Commissioner under 
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Rule 10 for the submission of nomination 
papers. The State Government can, of 
course, under Rule 8, direct that an elec- 
toral roll for an Assembly shall not be 
used in any election and that fresh roll 
shall be prepared in the manner specified 
in Rules 8-A to 8-K which provide a pro- 
cedure for the preparation of an electoral 
roll, In the preparation of fresh preli- 
minary electoral rolls for municipal elec- 
tions there is, of course, nothing to pre- 
vent the competent authorities from using 
the current electoral rolls for the As- 
sembly constituencies, 


In the instant case, the validity of 
electoral rolls as prepared in the year 
1967 is not challenged and it is a common 
ground that no fresh electoral rolls were 
prepared in the years 1968 and 1969, nor 
were they revised and that elections were 
held on the basis of the rolis as finalised. 
in the year 1967. When a final electoral 
roll has been prepared in accordance with 
the procedure laid down in Rules 8-A to 
8-J, and finally published, it comes into 
force from the date of its publication, 
Rule 8-J (2) reads as under:— 


"8.7 (2). Any roll republished under 
the provisions of sub-rule (1) with or 
without a list of additions and correc- 
tions, as the case may be shall come into 
force from the date of such republica- 
tion, and shall thereafter be revised in 
every subsequent year in the aforesaid 
manner: 


Provided that if for any reason the 
electoral roll is not revised in any year 
the validity or continued operation of the 
oe roll shall not, thereby, be af- 
ected. 


The aforesaid proviso to sub-rule (2) 
leaves no manner of doubt that the re- 
quirement of revising the electoral roll 
in every subsequent year is only direc- 
tory and that if an electoral roll is not 
revised in any year the validity of: the 
electoral roll is not affected by this omis- 
sion. 


The argument that Rule 8-JJ en- 
joins that the roll for every constituency 
must be revised every year under sub- 
rule (2) of Rule 8-J whether it may be 
done intensively or summarily or partly 
intensively or partly summarily, is with- 
out substance. Sub-rule (2) is not to be 
read in isolation but only with the pro- 
viso which to a great extent limits the 
operation of the main provision. All that 
Rule 8-JJ means is that whenever a roll 
is revised the Government may direct 
that it shall be so done either intensively 
or summarily or partly intensively or 
partly summarily. but it is not intended 
to make the proviso to sub-rule (2) in- 
effective and inoperative. A proviso. ac- 
cording to the ordinary rules of interpre- 
tation of statutes, qualifies whatever is 
stated in the main enactment and indeed 

Cc š 


‘one prepared in 1967 for the 
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forms a part of the subject-matter there- 
of. Howsoever desirable it may be to re- 
vise electoral rolls every year, failure to 
do so cannot necessarily lead to manifest 
injustice in every case. A safeguard has 
been: provided in Rule 8-L which enables 
any person whose name is not included 
in the finally published roll of a consti- 
tuency to apply in the prescribed manner 
for inclusion of his name in the electoral 
roll by making an application to the 
Director of Elections within five days be- 
fore the last date fixed for filing of nomi- 
nation papers on payment of the prescrib- 
ed fee. The Director of Elections is re- 
quired immediately to post that applica- 
tion in some conspicuous place in his 


office and he is also to publish a notice’ 


inviting objections to the inclusion of that 
person in the electoral roll. These obi ec- 
tions have got to be disposed of within 
a period of four days from the posting of 
the application with the result that a per- 
son whose name has been left out of the 
electoral roll is given an opportunity even 
till the last minute to get his name re- 
gistered as a voter, 


The Director of Elections, in the pre- 
sent case, issued a public notice on 18th 
April, 1969, calling upon eligible persons 
to get themselves enlisted by making an 
application to the Deputy Commissioner 
concerned under Rule 8-L. There was, 
therefore, no illegality committed in pre- 
paration of any electoral roll or using the 
elections 
held in the year 1969. 


6. The next argument of the 
learned counsel for the petitioners that 
fresh nominations could not be invited is 
equally devoid of force. The High Court 
had directed fresh elections to be held 
from Wards Nos. 8 and 10 and the De- 
puty Commissioner was duty bound under 
Rule 10 of the Rules to prepare a fresh 
election programme which must include 
inviting nomination papers. Mr. Lakhan- 
pal has not drawn my attention to - any 
rule of law which prohibited the Deputy 
Commisisoner from entertaining nomina- 
tion papers from one who had not sought 
nomination earlier in the year 1967. The 
word ‘election’ is of wide import and 
covered the whole procedure, right from 
the stage of inviting nomination papers 
upto that of taking poll and necessary 
subsequent steps for declaring the result, 
When it was directed that fresh elections 
be held. it implied that-nomination 
papers were also to be invited afresh. 


7. The writ petition merits dis- 
missal also on the short ground that in 
the circumstances of the present case 
election petition was the only remedy 
which should have been pursued by a 
person entitled to do so, and an approach 
to this Court in the exercise of its extra- 
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ordinary jurisdiction under Articles 226 
and 227 of the Constitution of India was 
wholly misconceived. I have already ob- 
served that the electoral roll was validly 
prepared and could not be called in ques- 
tion. There was substantial compliance 
with the Rules and elections conducted 
on the basis of such an electoral roll can- 
not be set aside when no defect of any 
substance has been pointed out. 


Mr. Lakhanpal, in the course of argu- 
ments, today filed a supplementary affi- 
davit of one of the petitioners but that 
too is quite vague. What is stated there- 
in is that a large number of voters who 
had not attained the age of 21 years on 
Ist January, 1967, but had attained that 
age before the Ist January, 1969, were 
not allowed to be enrolled as voters but 
no particulars of any one of them are 
given. It was open to them to avail of 
the procedure as laid down in Rule 8-L 
to get a right of vote. Another aspect of 
the matter is that the petitioners have’ 
not come to this Court with clean hands. 
They have made a false statement that 
they were registered as voters in Wards 
Nos. 8 and 10 which fact is denied by the 
Deputy Commissioner, respondent 3, on 
affidavit, and I have no reason to doubt 
his statement. A person who makes false 
averments in the writ petition is not en- 
titled to the discretionary remedy as may 
be available to him from this Court in the 
exercise of its extraordinary jurisdiction 
under Articles 226 and 227 of the Con- 
stitution of India. 

i 8. For the foregoing reasons, the 
writ petition must be dismissed but in the 
peculiar circumstances. of this case, I 
leave the parties to bear their own costs. 

Writ petition dismissed. 
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Mohinder Singh and another, Peti- 
tioners v. Nanak Singh and another, Res- 
pondents.., 


Civil Revn. No. 506 of 1970, D/- 
11-11-1970, from order of M. S. Labana, 
ae J., lst Class, Ludhiana, D/- 27-4- 

Civil P. C. (1908), O. 21, Rr. 60, 63, | 
S. 115 — R. 60 does not contemplate con- 
ditional release from attachment when 
finding is that objector was in possession 
in his own right. Such order is one with- 
out jurisdiction and it being non~-appea- 
lable, revision can be maintained under 
Section 115. AIR 1952 Trav-Co 467 & ATR 
1916 Cal 927, Dissented from— (X-Ref— 
Section 63) — (X-Ref.— Section 115). 
(Paras 3 and 4) 
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Cases Referred: Chronological 
(1952) AIR 1952 Trav-Co 467 (V 39) 
= 1952 Ker LT 623, Kochuponchi:> 
Varughese v. Guseph Lonan 
(1935) AIR 1935 Lah 71 (V 22) = 
ILR 16 Lah 328, Buta Ram v, 
Sayyad Mohammad 5 
(1919) AIR 1919 Cal 473 (V 6) = 
44 Ind Cas 10)7. Kamala Kanta 
Sen v. Durga Kumar Sen 
(1916) AIR 1916 Cal 927 (V 3) = 
21 Cal WN 158 Madan Mohan 
Dey v. Rebati Mohan Poddar 4,5 
Krishan Lal Kapur, for Petitioners; 
Ram Lal Aggarwal, for Respondents. 
ORDER :— Nanak Singh, decree- 
holder respondent, obtained a money 
decree against Jegdish Chander judg- 
ment-debtor respondent. An execution 
was taken out by the decree-holder and 
a plot of land got attached on 7th October, 
1969. Before the attachment took effect, 


Paras 


4, 5 


Jagdish Chander had already executed an 


agreement to sell the same plot to the 
petitioners, Mohinder Singh and Balwant 
Singh, for a sum of Rs. 22,500/- and deli- 
vered possession of the same to them. In 
execution proceedings, objections were 
filed by the petitioners. under Order 21, 
Rule 58, Civil Procedure Code, it being 
pleaded by them that the property under 
attachment, though originally belonging 
to the judgment-debtor, was possessed by 
them in their own right and, therefore, 
not Hable to attachment and sale. The 


only issue framed by the executing Court’ 


was to the following effect:— 


‘Whether the objectors are in pos- 

session of the property under attachment 
in their own right as claimed?” 
It was conceded an behalf of the objec- 
tors that the agreement executed in their 
favour did not create any interest in the 
property agreed to be sold in terms of 
Section 54 of the Transfer of Property 
Act, 1882, but the contention was that 
the objectors had <aken possession of the 
property and the only question to be 
determined, as envisaged under Order 21, 
Rule 59, was whetker they were possessed 
of it in their own zight or not. Evidence 
was adduced by the objectors -to prove 
execution of the azreement and also to 
show that they had paid a sum of 
Rs. 19,500/- to Jagdish Chander, judg- 
ment-debtor, out cf the total consideras 
tion of Rs. 22,500/- and. that only a ba- 
lance of Rs. 3,000/~ remained to be paid 
at the time of reg?stration of the sale~ 
deed. Receipt Exhibit 02 evidencing pay- 
ment of Rs. 18,500/- was duly got proved 
and it was not disputed that Rs. 1,000/- 
had been paid earlier. Out of Rs. 18,000/- 
a sum of Rs. 13,000/-, as disclosed by the 
evidence, was meant to be paid to the 
Industries Department towards the loan 
due from the judgment-debtor. 

2, The exectting Court on an ap- 
praisal of the evidence came to the con- 


A. I. R; 
clusion that the objectors, now petition- 
ers, were in possession of the plot in dis« 
pute prior to the attachment as prospec= 
tive vendees. In this view of the matter, 
the property was directed to be released 
from attachment but a condition was im- 
posed on the objectors that release would 
be operative only on payment of the un- 
paid sale price of Rs. 3,000/- to the de- 
cree-holder respondent. It is against this 
direction that a revision petition has been 
filed by the objectors, i ' 


3. A preliminary objection has 
been raised by Mr. R. L. Aggarwal, learn- 
ed counsel for the respondent, decree- 
bolder, that no revision is competent. I 
am afraid the objection is without sub- 
stance. The only provision of law that 
ean be pleaded as a bar to the maintain- 
ability of the revision petition is Order 21, 
Rule 63, Code of Civil Procedure, which 
provides that a party against whom an 
order is made on objections preferred 
under Order 21, Rule 58 may institute a 
suit to establish the right which he 
claims to the property in dispute. But 
subject to the result of such a suit, if 
any, the order is to be conclusive. It is 
only the right that the decree~holder or 
the objector has to the property attached 
that can form the subject-matter of the 
suit. An objector in proceedings relating 
to the investigation of claims and ob- 
jections under Order 21 can only get an 
adjudication that the property itself is 
not liable to attachment. In other words, 
it is the liability or non-liability of the 
property to attachment that is to be de- 
termined and not whether any condi- 
tions for the release of the property 
under attachment are to be imposed or, 
not. Rule 59 lays down the scope of the 
enquiry. All that a claimant or objector 
is required to show is that on the date of 
attachment he had some interest in or 
was possessed of the property attached. 
As soon as the executing Court upor in- 
vestigation is satisfied that the property 
when attached was in possession of the 
objector on his own account, it has got 
to release the same from attachment and 
no questions of legal right and title are 
to be determined. Ii the executing Court 
passes an order which is not contemplat- 
ed by Rules 58, 59, 60 and 61 of Order 21, 
and no appeal lies against that order, a 
revision will be competent subject to the 
conditions of Section 115 being satisfied. 
The word ‘conclusive’ as appearing in 
Order 21, Rule 63 has, therefore, to be 
read in this context. When an objector 
challenges the order of the type, as made 
in the instant case, where in spite of the 
finding that he is in possession in his 
own right the property is not released 
unconditionally, there is no right of ap- 


jurisdiction by the High Court only if 
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remedy by way of an appeal can be 
pursued, and the existence of an alter- 
native remedy by suit under Order 21, 
Rule 63, does not create any such bar. 
In my opinion, revision in such a case 
ican be entertained if the pre~requisites 
for the applicability of Section 115 of the 
Code of Civil Procedure are otherwise 
found to exist. 


4. The order of the executing 
Court, to my mind. is wholly without 
jurisdiction and beyond the scope of the 
enquiry as envisaged in Order 21. The 
correctness of the finding to the effect 
that the objectors were possessed of the 
plot in their own right is not challenged 
by Mr. Aggarwal, learned counsel for the 
decree-holders, but he supports the im- 
pugned order it being urged by him that 
condition for payment of the unpaid sale 
price of Rs. 3,000/- to the decree-holder 
could be validly imposed. I have not 
been able to persuade myself to accept 
this contention. The only plea of the 
objectors petitioners was that they were 
in possession of the attached property in 
their own right because of an agreement 
to sell having been executed in their fa- 
vour and in pursuance of which they had 
paid the entire price except for a sum 
of Rs. 3000/~. They claimed deductions 
out of Rs, 3,000/- for electric charges and 
taxes paid by him, No enquiry to this 
effect was made by the executing Court. 
In case the decree~holder wanted to re- 
cover the unpaid price he could seek at- 
tachment of the money that lay in the 
hands of the objectors but in view of the 
finding that the objectors were in posses- 
sion of the property in their own right 
the executing Court was bound under 
Rule 60 of Order 21 to release the pro- 
perty from attachment without any con~- 
ditions. The impugned order of the exe- 
cuting Court allowing the claim of the 
objectors conditional on payment of 
Rs. 3,000/- was, therefore, wholly without 
jurisdiction and the property should have 
been released from attachment uncondi~ 
tionally. I am supported in the view 
taken by me by a Division Bench judg- 
ment of the Calcutta High Court report- 
ed as Kamala Kanta Sen v. Durga Kumar 
sen, AIR 1919 Cal 473. The executing 
Court, however, placed reliance on a Di- 
vision Bench judgment of the Travan- 
core-Cochin High Court in Kochuponchi 
Varughese v. Ouseph Lonan, AIR 1952 
Trav-Co 467. The ratio of that case is 
two-fold, firstly, that an agreement to sell 
immoveable property thougb not creat- 
ing an interest or charge on the property 
will prevail over subsequent attachment, 
and secondly, where subsequent to con~ 
tract to sell certain property, that pro~ 
perty is attached by the decree-holder, 
and then a sale in pursuance of the con- 
tract takes place, the vendee is not a re- 
presentative of the judgment-debtor 
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within the meaning of Section 47 of the 
Code of Civil Procedure. The approach 
made by the learned Judges in that case 
is the same as that adopted in some deci- 
sions of the Madras High Court and also 
of some other Courts. The earliest of 
the decisions following this view was 
Madan Mohan Dey v. Rebati Mohan Pod- 
dar, (1916-17) 21 Cal WN 158 = (AIR 
1916 Cal 927). It is not necessary to dis- 
cuss all those cases and the view gene- 
tally taken therein is that the agreement 
to sell created an obligation attached to 
the ownership of property and since the 
attaching creditor is entitled to attach 
only the right. title and interest of the 
judgment-debtor, the attachment cannot 
be free from the obligations incurred 
under the said contract of sale. With 
utmost respect to the learned and emi- 
nent Judges, I cannot persuade myself 
to hold that such a contractual obligation 
would prevail over the attachment. The 
whole thing depends on the interpretation 
of Section 64, Code of Civil Procedure, 
which is in the following terms:— 


“64. Where an attachment has been 
made any private transfer or delivery of 
the property attached or of any interest 
therein and any payment to the judg- 
ment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall 
be void as. against all claims enforceable 
under the attachment. 


Explanation.— For the purposes of 
this section claims enforceable under an 
attachment include claims for the rate- 
able distribution of assets.” 


Reference in this connection may use- 
fully be made to Order 38, Rule 10, Code 
of Civil Procedure, as well which pro- 
vides that attachment before the judg- 
ment shall not affect the rights, existing 
prior to the attachment, of persons not 
parties to the suit. 


5. No doubt‘it is the right, title 
and interest of the judgment-debtor that 
is attached but mere agreement to sell 
does not detract from any of the inci- 
dents of ownership nor does it create 
any interest in or charge on the property. 
The interest in the property will be 
transferred only when actual deed of 
conveyance is executed and the right io 
have the contraet of sale specifically en- 
forced cannot be equated with a sala, 
Even if the possession is transferred and ' 
beneficial enjoyment given to the pras- 
pective purchaser, the legal ownership 
still remains with the party promising to 
sell. The language of Section 64 is most 
unambiguous and the object of this pro- 
vision of law evidently is that no private 
transfer or delivery of property shall be. 
allowed to take effect against interests of 
the attaching creditor after it has been 
attached. A transfer, if so made during 
the continuance of the attachment, Is, 
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therefore, declared to be void as against 
all claims enforceable under the attach- 
ment. The basic idea of placing an im- 
moveable property under attachment is 
to prohibit the judgment-debtor from 
transferring or zharging the same in any 
way and no third party can take benefit 
from such transfer or charge as enjoined 
in Order 21, Rule 54, Code of Civil Pro- 
cedure. Section 64 is intended for the 
protection of the attaching creditor only, 
who has taken out execution. Sale in 
pursuance of a previous agreement to 
sell is nonetheless a private alienation of 
property which shall be void as against 
the claims of the attaching decree-holder 
and not against other persons. The con- 
trary view is based more on equitable 
considerations, which in my opinion, are 
not warranted. 


Woodroffe J. in Madan Mohan Dey’s 
case, 21 Cal WN 158 = (AIR 1916 Cal 
927) (supra) specifically observed that 
purchase under tne previous agreement to 
sell was permitted to prevail against the 
rights of attachin2 creditor on the grounds 
of natural justice It is true that on exe- 
cution of an agreement for sale, the sell- 
er’s duty is to receive the purchase 
money and execute the conveyance, but 
whatever the obligations under such an 
agreement, the fect remains that the sale 
is effected only after the ` attachment. 
The attachment does not, of course, 
create any interest in property and 
against that the sudgment-debtor had in- 
curred an obligation of transferring the 
property to a third party. It is a mis- 
fortune of the purchaser that earlier to 
the attachment tke sale was not complet- 
ed. The contrary view can lead to an 
abuse as well. An unscrupulous debtor 
might execute an agreement to sell know- 
ing well that his creditor would presently 
institute a suit and get the property at- 
tached, There can be another abuse also; 
a decree ‘has been passed against a debtor 
but execution not taken out. The debtor 
executes an agreement to sell and when 
attachment is effected afterwards in exe- 
cution of the decree, he sells the pro- 
perty by a private sale. The whole ob- 
ject of Section 64 can then be rendered 
nugatory by the contrary interpretation, 
and the property of the debtor which 
could be attached and sold in execution 
of the decree not made available for 
‘the satisfaction of the debt. I am forti- 
fied in this view by a Division Bench of 
the Lahore High Court in Buta Ram v. 
Sayyad Mohammad, (1935) ILR 16 Lah 
328 =. (AIR 1935 Lah 71), where the op- 
posite view as accepted by the Travan- 
core-Cochin High Court in Kochuponchi 
. Varughese’s case, AIR 1952 Trav-Co 467 
(supra) and the cases cited therein for 
the aforesaid reascns was not followed. 
I am in respectful agreement with the 
view taken in Buta Ram’s case, ILR 16 
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Lah 328 = (AIR 1935 Lah 71). The exe- 


cuting Court erred in rélying on Kochu= 
Padi Varughese’s case, AIR 1952 Trav- 
o 467. 


6. The revision petition is conse~ 
quently allowed with costs and the condi- 
tion attached to the order releasing the 
property from attachment whereby the 
petitioners were directed to pay Rs. 3,000/- 
n the attachment was lifted is set 
aside, 


Petition allowed, 
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Miss Gurvinder Kaur and another, 
Petitioners v. Panjab University, Chandi- 
garh and another. Respondents, 


Civil Writ No. 2198 of 1970, D/- 
1970. 


(A) Pan — Punjab University 
Act (7 of 1947), S. 31 — Punjab Univer- 
sity Calendar for year 1989 — Rules and 
Regulations under — Award of grace 
marks —— Rules as to — Changes in — 
Changes cannot be made to detriment of 
examinees already appeared in examina- 
tion — Notification effecting change in 
rules cannot operate retrospectively. 

(Paras 13, 15) 

(E) Education — Punjab University 
Act (7 of 1947), S. 31 — Punjab Univer- 
sity Calendar for year 1969 — Rules pres- 
eribing award of grace marks — Exami- 
nees are entitled to claim concession as of 
right. 1967 Cur LJ 191 (Punj & Har) & 
1969 Cur LJ 27 (Punj & Har) & 1969 Cur 
LJ 500 (Punj & Har), Ref. to. (Para 13) 

(C) Interpretation of Statutes — Le- 
gal fiction — Object. 


Legal fiction is a device generally em- 
ployed to meet the exigencies of a critical 
situation. It is an enabling trick which. 
can be justified only in so far as it suc- 
ceeds in getting over a difficulty. A legal 
ficticn is rarely employed to operate 
harshly on any person. (Para 11) 
Cases Referred: Chronological Paras 
(1969) 1969 Cur LJ 27 = 71 Pun LR 

192, Sadhu Ram Singal v. Punjab 
University 13, 19 
(1969) 1969 Cur LJ 500 = 71 Pun LR 
641, Ratish Mohan v, SERSAN 
Puni ab University 
(1968) 1968 Cur LJ 505 = ILR 968)" 
2 Punj 335, Jiwandhar Kumar n l 


6-8- 


Punjab University 8, 15, 17 
(1968) L. P. A. No. 97 of 1967, pf. 

17-7-1968 (Puni) Sewa Ram Vv. 

Kurukshetra University 7, Ol 
(1967) 1967 Cur LJ 191 (Punj & 

Har), Satinder Mohan Mehta v. 

Punjab University 13 
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(1964) AIR 1964 Raj 161 (V. 51) = 
1964 Raj LW 328 (FB), Virendra 
Kapur v. University of Jodh- | 
pur 6, 7, 11 

R. P. Bali, for Petitioners; Ajit Singh 
Sarhadi, with N. S. Bhatia and Ashok 
Bhan, for Respondents. 

C. G. SURI, J.:— Twelve Civil Writ 
Petitions Nos. 2198, 2201, 2286, 2287, 2342, 
2355, 2356, 2358, 2359, 2360, 2368 and 2395 
of 1970 filed under Articles 226 and 227 
of the Constitution of India have been 
heard together as they raised certain 
common questions of law. It would be 
easier to dispose of each case separately 
on its own facts after the basic general 
principles have been settled by reference 
to the rules and regulations of the res- 
pondent University of Punjab and also 
by reference to the case law on the sub- 
ject. 

2. The petitioners in all these 
cases appeared in one or the other exami- 
nation conducted by the respondent Uni- 
versity in the months of April or early 
May, 1970. The Rules and Regulations 
concerning such examinations are con- 
tained in the University Calendar for the 
year 1969 but certain amendments to 
these rules and regulations, particularly 
în regard to the award of grace marks, 
were under the contemplation of the Uni- 
versity authorities at that time. These 
amendments of the University regulations 
were finally approved by the Ceniral 
Government under Section 31 (1) of the 
Punjab University Act, 1947 on 18-4-1970 
and were published in Part III, Section 4 
of the Gazette of India, dated 30-5-1970 
on pages 337-360 as required by Sec. 35 
of the said Act. Regulations governing 
the functions of the Senate have then 
been framed under Sections 11 (2) and 31 
(2) (c) of the Punjab University Act and 
are contained in Chapter IV of the Pun- 
jab University Calendar 1969 Volume I 
at pages 52-58. Regulation 21 on page 57 
lays down the procedure for making 
regulations under Section 31 and requires 
that regulations passed by the Senate 
have to be forwarded to the Government 
for sanction and that after the sanction 
has been received, the common seal of the 
University has to be affixed to the regu- 
lations and that they have to be publish- 
ed in the Punjab Gazette. Regulation 21 
then says that the regulations take effect 
from the date of their publication in the 
Gazette unless any other date is named 
therein as the date on which it is to 
come into force. 


3. General results of some of 
these examinations held in April-May 
1970 were declared on 30-5-1970, the date 
on which the amendments to the Univer- 
sity Regulations had been published in 
the Government of India Gazette, while 
results of some other examinations held 
during these months were declared on 
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later dates. The petitioners in all these 
cases were declared to have failed on the 
assumption that the regulations, as am- 
ended, were applicable to them. Re- 
sults of some of these petitioners had been 
held over as the letters ‘R.L.’ appeared 
against their names in the general re- 
sults. I am told that these letters stand 
for the words “Results Later”. The rea- 
son why the declaration of these results 
was held up is not very clear on the re- 
cord unless it was the intention that the 
candidates may not be able to take ad- 
vantage of certain observations made in 
the earlier rulings of this Court. It may 
appear that even if the University au- 
thorities had tried to keep themselves on 
the right side of the phraseology, they 
had been trying to circumvent the real 
spirit or the ratio decidendi of these rul- 
ings which would be discussed in greater 
detail further on in this judgment. 


4. The general contention of the 
petitioners in all these cases is that íf 
the old regulations which were in force 
at the time when they took the tests in 
the months of April-May, 1970 were to 
be applied, they were to be given grace 
marks in accordance with those old regu- 
lations, and that they would have either 
been declared successful or placed in 
compartment in certain subjects. These 
grace marks would have enabled the stu- 
dents to save a year or two by appearing 
again in one or more subjects in the com- 
pertmental or supplementary examina- 
tions which are generally held half-year- 
ly. The position taken up by the res- 
pondent University in all these cases 
however is that the regulations as amend- 
ed were applicable to the examinees tak- 
ing the tests in April-May, 1970 and that 
their results had been correctly declared 
in accordance with the rules and regula- 
tions in force at the time of the declara- 
tion of the results. Moreover, it is urged 
that the amendments to the regulations 
had been duly approved by the Syndicate 
and the Senate before the examinations 
were held in April-May 1970 and that the 
rules and regulations which have been 
applied in the case of the petitioners were 
in force when they took their examina- 
tions and that the amendments fo the 
regulations had been given retrospective 
effect as these were made in the Punjab 
University Calendar for 1969. 


5. The main question for decision 
is whether the rules and regulations of 
the respondent University with regard 
to the award of grace marks could be 
changed or amended to the detriment of 
the examinees after they had appeared in 
these examinations. The question how 
far the changes or the amendments to the 
rules and regulations could be given a 
retrospective effect is a mere corollary 
the answer to which would depend on the 
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main question having been suitably an- 
iswered., 


6. These quesfions are not coming 
up before the Courts for the first time 
and luckily there are rulings to guide us 
in disposing of fhese writ petitions. A 
Full Bench ol the Rajasthan High Can't 
was faced with a similar situation in the 
ase of Virendra Kapur v. University of 
Jodhpur, AIB 1964 Raj 161 (EB). ‘The 
petitioner Virandra Kapur ‘had joined ithe 
Bachelor of Engineering course in an En~ 
gineering Ccllege at Jodhpur in July, 
1961. ‘This College was affiliated to fhe 
Rajasthan University .at that time. dn 
1962 the University of Jodhpur was esta- 
‘lished .and the :affiiation of the College 
was transferred from Rajasthan Univer- 
sity to the University of Jodhpur. ‘In 1963 
fhe petitioner .appeared in the Second 
year B. E. examination and secured more 
than 55 per cent. marks in aggregate ‘but 
failed intone of the papers. According to 
Regulation .38 of the University of Rajas- 
than he was entitled to keep term in the 
mext higher class :and to ‘re-appear and 
‘pass ‘in the paper .in which he ihad failed. 
As the petitioner fulfilled the .conditians 
.of the regulation, he was permitted to re- 
‘appear in ‘the supplementary examination 
held in August, 1963 ‘but he failed again 
fn ‘the same subject. According to the 
regulation .of the Rajasthan ‘University 
he was entitled to appear again iin that 
subject .and to keep attending the higher 
classes as wel, but Regulation 38 of the 
Rajasthan University had been -adopted 
by the University .of Jodhpur with ‘certain 
modifications .according to which -the 
petitioner was required to revert do dhe 
Second Year R. E. class and.attend :classes 
In that class es.a regular student. The 
‘contention :of the petitioner was that he 
was ‘governed by the regulations -which 
were in force when -he joined tthe Engi- 
neering (Course in 1961 and that these 
regulations .could not .be ‘changed ‘to jis 
detriment until he .had :gone through the 
entire course and :passed out of the ol- 
lege. This cortention may seem to go to 
an extreme and even though Wjirendra 
Kapur’s .petiticn had succeeded it .cannot 
be said that the proposition .as.so «broadly 
stated had .been accepted as correct with- 
„out any reservations. The modifications 
‘of Regulation 38 had been .made by tthe 
Jodhpur University Just one day before 
the declaration of his result and were heid 
ito be not applicable to‘him. These:modi- 
‘fications had ‘b2en made with ‘the avowed 
intention «of affording additional facilities 
to students studying in ‘the Engineering 
classes at different ‘Universities tin view 
wf the National Emergency .created ‘by 
the Chinese ageression. ‘The petitioner 
therefore :claimed that :he should ‘be per-~ 
mitted ito continue in tthe ’Third Wear 'B. E. 
‘Class -and .be allowed ‘to re-appear tin ‘the 
‘subject iin ‘whith the lhad failed. ‘This ‘he 
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was entitled to do. in aceordance with 
Regulation .38 of tthe Wniversity of Rajas- 
than as«originally formulated. One of the 
main points of attack raised on behalf of, 
ithe petitioner -was ‘that the imodification 
3n the Regulation ‘introduced iby Jodhpur 
University: did not repeal its counterpart 
‘as formulated by the Rajasthan Univer- 
‘sity and the ipetitioner’s case was properly 
governed iby Regulation ‘38 without .any 
modification and that the modification 
‘could not ‘in any case be given retrospec-~ 
itive effect so as to adversely affect the 
rights .of the petitioner who had already 
taken this Second Year B. E. examination 
when the old Regulation was in force, 
it was the common case that .the.old tegu- 
lation :gave certain „concessions to only 
those .students who failed in one paper 
and secured 55 per cent. marks and that 
the modification extended the facility of 
4 supplementary examination to .candi~ 
dates who failed in more than .one writ- 
ten paper and who secured only 45 per 
cent. marks iin the aggregate. It was 
‘however realized that the new regulation 
also imposed certain disadvantages or 
disabilities .as compared with the old one 
as the candidate who had failed -again in 
the Same paper in the -.supplementary 
examination could, under the .old regu- 
lation, appear later as a private candi- 
date, In .other words, ‘he was not lidble 
even if he failed again to revert to his” 
original class and he could study as a 
repeater and pass the examination in all 
the written .papers in the higher class, 
‘On the other hand, fhe new regulation as 
‘modified made it obligatory on a candi- 
date who had failed in the supplementary. 
examination to revert to his old .class as.a 
regular Student. While dealing with fhe 
-petitioners contention, Modi J. who 
‘wrote ithe main judgment for ithe Full 
Bench «was pleased to observe as fol- 
ows:— 

“he correct position, therefore, ‘is 
that whether we call a right like this 
a wested right of the student .or not in 
the .state cof things which existed at the™ 
time ihe took ihis admission in the Wri~ 
versity orat. any like juncture may be 
a matter of mere terminology; but the 
point .of substance is that -he had joined 
the University or taken an examination 
won the faith of :a certain state .of things 
and the University as ‘a statutory -body 
was and would be under a -duty to act 
upto that faith, and if it. .commits «a 
-breach of that faith, then the aggrieved 
party would have a legitimate .cause of" 
grievance .calling for redress.” 


Iz was further held that the University 
must obey the wules and regulations tby 
which it iprafesses to ‘be bound and not 
‘adversely .affect the rights of others. it 
was held that :the petitioner -having -had 
ithe benefit cof old regulation No. 38, had 
acquired :a valuable right which .could 
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ever be called a privilege: and that this 
right or privilege was certainly mot with~ 
out value and could not therefore be 
‘interfered with by a subsequent notifi- 
cation to the disadvantage of the exami- 
nee.. While dealing with the contenticm 
of the Wniversity that the modifications: 
îm the regulatiom were intended: to have a 
retrospective effect, it was observed as: 
follows:— 


"Tt, also: seems, to: us. that accepting; 
that. the old Regulation 38. stands. by ne- 
cessary: implication repealed and seplace 
by the new regulation Ex. 1, the latter’ 
should: be given a prospective: effect. only.. 
For; it is a fundamental principle of 
Indiam no less than. English law. relating; 
-to the interpretation: of statutes. that a: 
statute should: have a prospective andi not. 
a retrospective effect. and that ït shall 
not. be construed so: as. to have a retros- 
pective: operation unless’ its language’ 19 
such as. plainly and necessarily: to require: 
such a construction: It has been further’ 
laid down that a statute should not be 
construed so as to have a greater retros- 
pective operation than its language ren- 
ders necessary.. We have closely examin- 
ed the new regulatiom enacted by the: 
Vice-Chancellor and are unable to hold 
from: its Tanguage that it is expressly on’ 
by necessary intendment retrospective im 
“its. operatiom in the sense that it deprives) 
a candidate of the benefit of the old Re~ 
gulation: 38: which he had: doubtless: ec» 
quired, it being already in force in the 
case: of the petitioner when he had! takem 
his annual examination for the Second: 
Year B: E. in April 1963:” 


(A This. Full Bench decision was 
citedi before æ Division, Bench of this 
Court in Sewa. Ram v. Kurukshetra Uni- 
versity, L.. P. A. Nov. 97% of 1967, D/— 1-1- 
1968 (Punj):. The ruling in Virendra Kapur’s» 
case, AIR 1964 Raj 161 (FB): was distin- 
guished. as facts in the: two cases: were 
materially different. In Sewa Ram's 

~ease, L. P. A. No. 9% of 1967, D/L 17-7 
1968 (Punj) the changes in the rules and! 
regulations had come into effect a year 
or two before Ke had taken the last. exa- 
mination.. It was felt that there was suffi- 
cient time for him to get used to the new. 
amended regulations. by the time he had: 
appeared in the examination and. that. 
there was no reason why he should. not 
have been able to conform to the amend-~ 
ed. regulations. That was a Letters Pa- 

-tent Appeal from the judgment af my 
Lord, Mr. Justice Narula, and his obser- 
vations that the University was: an auto- 
nomous body and had every right in the 
matter of altering the requisite rules 
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concerning the conduct of examination: 


and of prescribing the qualifying’ marks: 
necessary for the degree, were approved! 


but. a rider was. added that the changes im- 


the regulation were to be made well in: 


Miss Gunvinder: v:. Panjab University (Suni: Ji); 


[Prs; 6-81 P.. & HE. 38% 


advance: of the: examination: which: a candi+ 
date was: requived! to talke:. 


8. Another case in which the 
University regulations were changed to: 
the detriment of the examinee after he 
had: appeared’ in the examination was that 
of Jiwandhar Kumar v.. Punjab Univer- 
sity, 1968 Cur LJ 505 (Punj & Har).. Re~ 
gulation. 10 which was. applicable in that 
case. prescribed that minimum marks re- 
quired. for passing in the examination. 
were 33. per cent..in each subject. It was. 
further provided. that. a candidate who 
failed in one or more subjects. by not 
more than one per cent.. of the total ag- 
gregate marks could: be given the marks 
reqiured to pass: the examination: and that 
these grace marks were to be given to 
his Best. advantage. Regulation 10 was: 
however’ amended and’ the percentage. of 
minimum marks for passing was raised, 
from 33 to: 35. The petitioner in that. case 
had appeared in the examination held in: 
April 1967’ and’ the: results of the: exami- 
nations were published in the month. of 
June that year. The Senate of the Pun- 
jab University had approved of the am- 
endments: raising, the. minimum. pass 
marks, from. 33 per cent.. to. 35 per cent. 
in December I966: But. the amendments: 
were published in. the Gazette ef India. 
in August, 196%. The petitioner, Jiwan- 
dhar Kumar had. obtained 48 marks im 
English and 50 marks in. Mathematics. and. 
he was: declared to. have failed. in these: 
two subjects. The. grace marks, permissi- 
ble. under the rules. would have enabled. 
him to: pass. the examination: if the: mini- 
mum pass. percentage had. continued as; 
30° per eent. It was however the case of. 
the respondent University, that the am- 
ended regulation. prescribing. the mini- 
mum: pass. percentage of 35. was appli- 
cable and that the award of grace. marks: 
of one. per cent.. would. also. not. be of any 
avail to the petitioner. The University 
claimed’ to Rave acted’ within the four 
corners of its jurisdiction: and the new 
regulation was: described: to: Have a. retros- 
pective effect. The short. question that 
arose ix that case therefore was) whether 
the old’ Regulation: 10 or the new regula- 
tion as amended’ would goverm the case 
of the petitioner. The Jearned Single 
Judge who disposed’ of that writ petition: 
was of the view that the new regulation. 
had been made retrospective. in. its. opera- 
tion and’ that. the petitioner having, failed: 
to secure the minimum of 35 per cent.. 
marks had rightly been declared to have 
failed. Om Letters: Patent appeal the 
Division Bench was of the. view that the 
new regulation hadi not been rightly. 
applied. to the: appellant’s case in: declaring 
his result. īm that case: also. the Acade- 
mic: Council of the Punjab: University: had: 
resolved. to increase the pass: percentage: 
in. September; 1966. The proposal had? 
beem approved by the Syndicate later 
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during the same month and by the Se- 
nate in the month of December that year. 
The new regulation was sent for obtain-- 
ing the sanction of the Government of 
India which had not been received upto 
May 1967 and the amendments were pub- 
lished in the Government of India Ga- 
zette in August 1970. It was held that 
without the sanction of the Government 
of India the proposals had no force and 
that these proposals became operative 
only when they were published in the 
Gazette. It was contended, inter alia, on 
behalf of the petitioner that the amend- 
ments made in Regulation 10 could not be 
given retrospective effect to his detriment 
and that the new regulation had neither 
been published nor brought to the notice 
of the examinees before the examination 
had been held. While dealing with these 
contentions, it was observed by the Court 
as follows:— ; 

“From these provisions it is evident 
that before a Regulation framed by the 
Senate becomes operative or can be en- 
forced, its sanction by the Government 
has to be obtained under Section 31, and 
it has to be published in the Gazette as 
provided in Régulation 22 reproduced 
above. It is only on its publication in the 
Gazette that a Regulation becomes ope- 
rative. Admittedly, when the appellant’s 
result was declared, the amended Regu- 
lation. on the basis of which he was de- 
clared to have failed in the Pre-Engineer- 
ing Examination, had not been published, 
and thus was not in force. Having taken 
recourse to a Regulation which had not 
yet come into force, the University Au- 
thorities have clearly overstepped ` their 
jurisdiction as they were not competent 
to apply the Regulation in anticipation of 
its enforcement. On this short ground 
the appellant’s writ petition was entitled 
to succeed.” 


9. It was contended on behalf of 
the University that Regulation 10 was 
adopted by the Senate in December 1966, 
before the appellant had taken his exami- 
nation and that the amended regulation 
was therefore applicable to the examina- 
tions held in 1967. It was also claimed 
that the amended regulation had retros- 
pective effect and that the appellant had 
no vested right to have his results dec- 
lared on the basis of the regulation as it 
stood before its amendment. All these 
contentions of the learned counsel for the 
University were repelled with the follow- 
ing observations: — 


“It is true that In this case the Senate 
had approved the amendment of Regula- 
tion 10 in December, 1966, before the ap~ 
pellant’s examination commenced, and in 
the amended regulation approved by it, 
it was stated it would take effect from 
the examination of 1967, yet the fact re- 
mains that it was after the appellant’s 
examination in April 1967, had concluded 
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that the amended regulation was sanc- 
tioned by the Government, and it was 
still later, after the appeallant’s result had 
been declared, that this amended regula~ 
tion on the basis of which he is stated to 
have failed was published. As it is only 
on the publication of a Regulation, as 
provided in bye-law 22 appearing at page 
54 of Volume I of the University Calen- 
dar, 1967, that it comes into force, it 
could-not be made the basis for declaring 
results before its actual publication in 
the Gazette when it had no legal exist- 
ence. Mr. Sodhi is no doubt right in con~ 
tending that even under Regulation 22, a 
regulation-or rule or bye-law framed by 
the University would come into force not 
necessarily on the date of its publication, 
ut on some other date if such date iş 
specified therein, but it must be remem~ 
bered that even a provision which is ex- 
pressly made retrospective cannot be ap- 
plied before the date of its enforcement, 
and it is only after it is promulgated in 
accordance with law that it would ope- 
rate retrospectively. 

ok $ *& + 

x * x * 
The Regulation 10, on the basis of 
which the appellant had been declared to 
have failed must be held to have come 
into force only on 5th August, 1967, when 
it was published in the Gazette of India, 


and since it had not received the assent” 


of the Central Government by the time 
the appellant had taken his examination 
and it was not published before the ap- 
pellant’s results were declared, it could 
not be applied to the appellant’s case ta 
his detriment. As the appeal must suc- 
ceed on this ground alone, we do not con- 
sider it necessary to deal with the ques- 
tions whether the University Authorities 
could amend the Regulation to the dis- 
advantage of a candicate during the 
period of his study for a particular exa- 
mination and whether the rule-making 
authority can give retrospective effect to 
a rule made by it without such power 
nl been conferred on it by the sta- 
u e.” 


16. The appeal was accordingly 
accepted and the impugned result of the 
appellant, Jiwandhar Kumar. was quash- 
ed. The concluding portion of this judg- 
ment may seem to give the impression 
that the date of the declaration of the 
results is the material date though from 
the body of the judgment it would be 


clear that if the amendments have to be , 


enforced to the detriment of an examinee, 
they should. have come into force before 
he appears in the examination. 


11. According to the observations 
of the Division Bench in the unreported 
case of L. P. A. No. 97 of 1967 (Puni), 
the amendments in the regulation should 
have been made well in advance of the 
examination which a candidate is requir- 


tf 
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ed to take. The question how far the 
amendments in the rules and regulations 
can be given a retrospective effect has, 
in a way, been decided in the cases of 
Sewa Ram, L. P. A. No. 97 of 1967 (Puni) 
and J iwandhar Kumar, 1968 Cur LJ 505 
and it has been ruled that there should 
be a sufficient time lag between the pub- 
lication or enforcement of the amended 
rules and regulations and the holding of 
the next examination to enable the exa- 
minees to get adjusted to the changes in 
the rules and regulations. The learned 
counsel for the respondent University, 
Shri Sarhadi, seeks to create that time 
lag but in the opposite or reverse direc- 
tion. By a magical deeming effect cr 
legal fiction he seeks to turn the exami- 
nees into Rip Van Winkles by suggesting 
that because of their pre-occupations 
with their studies and tests the exami- 
nees had remained oblivious to the chang- 
ing world outside the examination hall 
and had not realised in time that tke 
targets that they had been striving so 
hard to achieve had been placed still 
further beyond their reach. In any case, 
this was a type of breach of confidence 
by a University that had come in for 
severe criticism by a Full Bench in 
Virendra Kapur’s case, AIR 1964 Raj 161 
(FB) and then again by a Division Bench 
of this Court in Jiwandhar Kumar’s case, 
1968 Cur LJ 505. Legal fiction is a de- 
vice generally employed to meet the exi- 
gencies of a critical situation. It is an 
enabling trick which can be justified only 
in so far as it succeeds in getting over a 
difficulty. A legal fiction is rarely em- 
ployed to.operate harshly on any person. 
We have not been referred to any provi- 
sions in the Rules, Regulations. or the Act 
governing the respondent University 
which authorises it to change the rules 
and regulations to the detriment of the 
examinees with retrospective effect and 
the notification incorporating the amend- 
ments also does not say anywhere that it 
is intended to have any such effect. It 
has no doubt been said that the amend- 
ments have been made in the University 
Calendar for 1969 but that does not mean 
that these amended regulations become 
applicable to all the examinations which 
had already been held earlier during that 
year. Every amending Act mentions the 
year of the main Act that it seeks to 
amend but that alone does not imply that 
the amendments have been made to take 
effect over the years that have interven- 
ed between the passing of the main and 
the amending Acts. 


12. A rough idea as to how the 
amendments made in the University re- 
gulations by the notification dated 30-5- 
70 operate to the detriment of the exa- 
minees can be had from the minutes of 
the meeting of the Syndicate held on 
16-11-1968 and 20-9-1969 (Annexures R-1 
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& R-2). The provision for the award of 
grace marks for earning a compartment 
in the B. A. and B. Sc. examinations were 
proposed to be withdrawn by the first 
resolution R-1 but the decision was modi- 
fied in the meeting of the Syndicate held 
on 20-9-1969. All examinations were in- 
cluded for purposes of award of one per 
cent. grace marks but the provision for 
the grant of such grace marks for com- 
partment candidates was done away with. 
The provision for award of grace marks 
were to be contained only in the regula- 
tion and wherever the Syndicate had 
provided for award of grace marks in the 
rules, the provision was to be deleted. 
These decisions taken by the Syndicate 
behind the four walls of a building locat- 
ed in the security of the University 
campus are not expected to have come 
to the knowledge of the students living 
far and near all over the State. It was 
only the publication of the amendments 
in the official Gazette that could be ex- 
pected to have fixed the candidates with 
the knowledge of the amendments made 
in the regulations. As these amendruents 
which operated harshly to the detriment 
of the examinees came into force after 
the examinations had been held, tnese 
amendments cannot be applied for the 
declaration of the results of the candi- 
dates appearing in various examinations 
held in the months of April and early 
May, 1970. The holding up of the results 
until after the publication of the amend- 
ments would also be of no avail to the 
respondent University as the students 
were not given enough time to adjust 
themselves to the changes and they could 
not be expected to be able to stretch out 
for the targets which had been placed 
still higher by the University. 


13. It was then argued by the 
learned counsel for the respondent Uni- 
versity, Shri Sarhadi, that the award of 
grace marks was a matter of mere dis- 
cretion and that it did not confer any 
title on the examinees. No autonomous 
body can afford to appear lacking in grace 
more so in disregard of its own rules 
and regulations. A grace has also to be 
doled out with an even hand and there 
cannot possibly be any discrimination. 
Noblesse oblige may be so compelling 
that they may seem to confer a title on 
the beneficiary. My Lord, Mr. Justice 
Narula had observed in Satinder Mohan 
Mehta v. Punjab University. 1967 Cur LJ 
191 (Punj & Har), that this Court would 
not interfere in the internal management 
of the University authorities unless it 
was shown that the petitioner had been 
denied something to which he was entitl- 
ed as a matter of right. Award of grace 
marks was a concess‘on to which the 
petitioner was found entitled as a matter 
of right. The same view may appear to 
have been taken in two other Single 
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Bench decisions of this Court in Sadhu 
Ram Singal v. Punjab University, 1969 
Cur LJ 27 (Punj & Har) and Ratish Mo- 
han v. The Registrar, Punjab University, 
1969 Cur LJ 500 (Punj & Har), where 
the Court intervened to correct a wrong 
interpretation placed by the University 
on the relevant regulation with regard to 
award of grace marks to the candidates. 


14. The plea that the respondent 
University was an autonomous body and 
that there could be no interference with 
its Internal management or private .af- 
fairs was rightly not ovressed by Shri Sar- 
hadi though it had been taken In the re- 
turns filed in the Court. In fact the 
matter before us does not relate entirely 
to the internal management of the Uni- 
versity. 

15. Ina nutshell, my conclusions 
jare that the rules and regulations gov- 
erning the award of grace marks cannot 
be changed to the detriment of an exa- 
minee after he has appeared in an exami- 
nation. The learned counsel for the res- 
pondent University has not referred us ta 
any provision of law under which the 
amendments could be given a retrospec- 
tive effect and the notification incorporat- 
ing the amendments does not specify any 
date from which these amendments are 
to take effect. According to the Division 
Bench ruling in 1968 Cur LJ 505 (Punj & 
Har), these amendments come into force 
from the date of their publication in the 
Official Gazette. 


16. I may now deal with the ease 
of each and every petitioner separately 
to see whether the avard of grace marks 
in accordance with tke old rules and re- 
sulations would enable him to pass the 
examination or be placed in compartment 
as the case may be. 


17. Civil Writs Nos. 2198, 2286 
and 2287 deal with candidates who ap- 
peared in B.Sc. Home Science Part I exa- 
mination held in April, 1970. Though the 
general results of most of the candidates 
were published on 3C-5-1970. the results 
of the petitioners weze held up and. the 
letters “R.L.” appeared against their 
names in the result sheets. It was finally 
on 24-6-1970 that these petitioners were 
declared as having failed. The reasons 
for the holding up of the results until 
after the publication of the notification 
incorporating the amendments is not clear 
on the record unless ic was an attempt to 
comply with the letter if not the spirif 
of the ruling in Jiwardhar Kumar’s case, 
(1968 Cur LJ 505). The petitioners in all 
these cases claim that if they were given 
the grace marks accarding to the old 
rules and regulations they would be en~- 
titled to be placed in compartment. The 
calculations on which they base their 
claim are given in paragraphs 7 and 8 of 
the writ petitions and the correctness of 
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these calculations. In accordance with the 
old rules and regulations has: not been. 
controverted in the written. statements. 
filed for the respondent University: The 
pertinent regulations have been repro- 
duced in the writ petitions as also the 
marks obtained by the petitioners in dif. 
ferent subjects. All that is reiterated in 
the written statements is that the results 
of these petitioners would be governed 
by the new set. of rules as amended by the. 
notification dated 30-5-1970. That, defence 
having been negatived, these petitioners 
are found entitled to be placed under 
compartment and to join provisionally tha 
next higher class: These three writ. peti- 
tions are accordingly allowed with. costs; 

„IS. In Civil Writ No. 2201, the 
petitioner Miss Parmjit Kaur joined the 
Three Year Degree Course (T. D. C) for 
B.A. In 1968. She appeared in Part I 
examination In April 1969 and passed in. 
three subjects but failed in English. Ac- 
cording to the rules she was placed under 
compartment and was allowed to join 
provisionally classes for Part I. She ap- 
peared in the compartment examination 
in English and in all the subjects for 
Part H in May, 1970. She was declared 
to have failed in the compartment exami- 
nation and the result for Part IF examina- 
tion was held up. The detailed’ marks 
sheet, Annexure ‘A’ shows that in the 
compartment examination she had got 34 
marks in English out of the maximum 
marks of 100. She needed one more mark 
for passing that examination and accord- 
ing to the old regulation she was entitled 
to one per cent. grace marks, According 
to the amended regulation these grace 
marks are not admissible in the compart- 
ment @Gxaminations. She has therefore 
been severely hit by the amendment made 
ta her detriment after she had appeared 
in the examinatino. She is entitled to a 
writ of mandamus as prayed: for that she 
be declared to have passed the B.A. Part I 
(T.D.C.) Compartment examination. This 
writ petition is also allowed with costs. 
The provision applicable in her case is 
Regulation 18 on page 67, Volume If of 
the Punjab. University Calendar for 1969. 


19. In. Civil Writ No. 2368, the 
petitioner Kumari Santosh Malik appear- 
ed in BA. (T.D.C.) Part IL examination 
held in April, 1969. She passed in twa 
Papers as also in Hindi optional but fail- 
ed in English paper in which she got 25 
marks, thereby earning a compartment 
in that paper. She appeared in. English 
paper in the compartment examination 
held in September. 1969 but failed again. 
She re-appeared in April 1970 and this 
was her last chance. She secured 33. 
marks when she needed a minimum of 
35 marks out of the maximum of 100 
marks. In compartment examination, a 
candidate is entitled to I per cent. grace 
marks only in the subject in which she 
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‘has appeared. She is therefore short of 
the coveted target by one mark even if 
she is allowed grace marks admissible 
according to the old Regulation No. 18 on 
‘page 67, Volume II of the Punjab Univer- 
sity Calendar for 1969. Her counsel 
Shri Keer relies on 1969 Cur LJ 27 (Pun} 
& Har), but this ruling dobes not govern 
the case where a candidate had appeared 
‘only in a compartment examination. 
‘Grace marks are admissible only on the 
maximum marks of the subject in which 
the candidate ‘appears in compartment 
‘and not on the aggregate marks of 
whole Part II examination. This petition 
dis therefore dismissed with costs. 

20. ‘Civil Writs Nos. 2355 and 2256 
relate to candidates who appeared in 
B.Sc. Part II, T.D.C. Examination in 
April 1969. Regulation 18 ibid is appi- 
cable and it ‘is conceded that if these can- 
didates were to be granted 1 per cent. 
grace marks in accordance with the old 
rules and regulations, they would earn 
a right to appear in compartment exami- 
nation In one subject as claimed by them. 
The right to join the next higher class 
provisionally follows as a necessary To- 
rollary. These two writ petitions are also 
allowed with costs. 


2L Civil Writs Nos. 2358 and 2560 
relate to candidates who appeared in 
one subject in Part DI of B.Sc. (T.D.C.) 
examination held in April 1970. In this 
examination, the petitioners secured 34 
marks out of 100 and were short by only 
one mark. They were entitled to that 
coveted .mark in accordance with the old 
regulations which said that one per cent. 
grace marks were allowed even in com- 
partment examination. The relevant re- 
gulation is No. 18 ibid. These two writ 
petitions are also allowed with costs. 


22. Ajaib Singh petitioner ïn 
Civil Writ No. 2359 of 1970 joined the 
‘Bachelor ‘of Laws in the Deparment of 
Laws in the Punjab University in 1957. 
He ‘was ‘promoted to the 5.E.L. Class ïm 
1968. He took his Second Examination 
in Law (S.E-L.) in April 1969 and was 
placea ‘In compartment in three papers. 
According to the regulations then in force 
‘he was provisionally admitted to the final 
"LL.B. tkass and was allowed ‘to appear 
in compartment ‘examination in three 
subjects in which he had failed. He took 
this compartmental examination in Sep- 
tember 1969 and cleared one paper but 
failed in the other two. He had one more 
‘chance to appear in these two papers in a 
compartment: examination which he took 
In April 1970. His result was declared 
in July 1970 and ‘he was shown to have 
failed. The detailed marks sheet, An- 
nexure ‘A’ shows that he has passed in 
all the subjects having secured more than 
the minimum of 40 per ‘cent. marks in 
each subject but the aggregate is ‘short 
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by three marks as in the aggregate h2 was 
required to get 50 per cent. marks. If 
he is allowed 3 grace marks in the aggre« 
gate, he would pass the LL.B. examina- 
tion. He was entitled to make good this 
shortage in his aggregate marks under 
the old regulation which allowed one per 
cent. grace marks to be added. The rele- 
vant regulation is 6.5 (ili) on page 339 of 
Volume JI of the Punjab University 
‘Calendar 1969. 1969 Cur LJ 500 (Punj & 
Har) also lays down that the petitioner is 
entitled to one per cent. grace marks on 
the aggregate. He has been denied this 
concession because of the later amend- 
ment of the rules and regulations. This 
petition also deserves to succeed with 
costs. Ordered accordingly. 


23. Jaswant Kumar petitioner in 
Civil Writ No. 2342 of 1970 appeared in 
the Pre-University examination in the 
month of April 1969 and was shown to 
have been placed under compartment in 
English. He appeared in that subject in 
November, 1969 but failed again. He 
took the second and the last chance in 
April 1970 and his result card, Annexure 
‘A’ shows that he secured 64 marks out of 
2 maximum of 200 marks. The minimum 
pass marks were 66 and he was therefore 
Short by just 2 marks. Under the old 
regulation he was entitled to 1 per cent, 
grace marks on the total marks of the 
subject in which he had appeared and he 
would have just made the target under 
the old regulation. The new regulation 
however provided that no grace marks 
were to be awarded to students appearing 
in compartment examinations. The rele- 
vant regulations are Nos. 7-9 which appear 
on pages 26 and 27 of Volume II of the 
Punjab University Calendar for 1969. He 
has therefore passed the compartment 
examination in English and has the right 
to join the next higher class. This writ 
petition also succeeds with costs. 


_ 24 | Bhopinder Singh petitioner in 
Civil Writ No. 2395 of 1970 also appeared 
in the Pre-University examination con- 
ducted by the respondent University in 
April 1970. He is shown to have failed 
and the marks sheet (Annexure A) shows 
that he got only 56 marks out of 200 
when the minimum pass marks were 66. 
He is short 
of 10 marks in English and 1 per cent. 
of grace marks on the aggregate of 800 
marks would not make up the deficiency. 
Chapter XXXV relating to moderation of 
results on pages 260-262 of the Punjab 
University Calendar, Volume ITI js not 
applicable as it does not cover the case of 
Pre-University students. Bhopinder Singh 
does not pass or earn compartment even 
under the old regulations. His writ peti- 
tion is dismiissed with costs, 

25. In the final result, Civil Writs 
Nos. 2368 and 2395 are dismissed while 
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the other 10 are allowed. Costs to follow 

the event in each case. 
R. S. NARULA, J.:— 26. I agree. 
Orders accordingly. 
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S. C. MITAL, J. 


Charan Singh, Appellant v. Jagir 
Singh and others, Respondents. 


Second Appeal No. 840 of 1968, D/- 
8-2-1971, from decre2 of Addl. Dist. J., 
Ludhiana, D/- 27-3-1968. 

Tenancy Laws — Punjab Security of 
Land Tenures Act (10 of 1953), S. 17-A — 
Pre-emption — A tenant of a mortgagee 
with possession is neither included as ten- 
ant in Section 2 (6) of the Act nor is a 
tenant within Section 4 (5) of the Punjab 
Tenancy Act. and hence cannot claim 
protection under the section and hence 
a sale to him is pre-emptible under the 
Punjab Pre-emption Act, 1963 — (X-Ref. 
— S. 2 (6) of the Act: S. 4 (5) of the 
Punjab Tenancy Act, 1887; and Punjab 
Pre-emption Act (1913), S. 15). (1961) 63 
Pun LR 641, Rel. on. (Para 3) 


Cases Referred: Chronological Paras 
(1961) 63 Pun LR 641, Niranjan 
Singh v. Ram Partap 4 


Y. P. Gandhi, for Appellant: H. S. 
Toor, for Respondents. 


JUDGMENT :— Facts relevant to the 
question of law involved in this regular 
second appeal are thet after the death of 
Tara Singh, his heirs sold the land in 
dispute on 15th June. 1963, to defendants 
Nos. 1 to 4 A part thereof had been 
under mortgage witk possession with 
Karnail Singh, and at the time of the 
sale the mortgage subsisted. In the year 
1961, it was Karnail Singh who inducted 
defendant No. 4 as a tenant therein. 
Jagir Singh claiming to be the. brothers 
son of Tara Singh deceased and also a co- 
sharer in the joint Ehata with the ven- 
dors, filed the suit fr possession of the 
entire land by pre-emption. In respect 
of the land held by defendant No. 4 as 
a tenant of Karnail Singh mortgagee also, 
the trial Court decre2d the suit, but its 
decision in this behalf was reversed by 
the lower appellate Court. Feeling ag- 
grieved, defendant N>. 4 (Charan Singh) 
has preferred this appeal. 


2. Upon the žacts set out above, 
the sole question canvassed before me is: 
Whether the sale in favour of defendant 
No. 4 of the land comprising his tenancy 
is protected by Section 17-A of the Pun- 
jab Security of Land Tenures Act, 1953? 
Sub-section (1) of Section 17-A lays 

o 


wn:— 
“Notwithstanding anything to the 
contrary contained in this Act or the 
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Punjab Pre-emption Act, 1913, a sale of 
land comprising the tenancy of a tenant 
made to him by the Jandowner shall not 
be pre-emptible under the Punjab Pre- 
emption Act. 1913, and no decree of pre- 
emption passed after the commencement 
of this Act in respect of any such sale of 
land shall be executed by any court: 

Provided that for the purposes of this 
sub-section the expression tenant in- 
cludes a joint tenant to whom whole or 
part of the land comprising the joint ten- 
ancy is sold by landowner.” 

Sub-section (6) of Section 2 of the Act 
aforesaid defines ‘tenant’ as under:-— 

“Tenant has the meaning assigned to 
it in the Punjab Tenancy Act, 1887 (Act 
XVI of 1887), and includes a sub-tenant 
and self-cultivating lessee, but shall not 
include a present holder as defined in 
Section 2 of the Resettlement Act.” 

Coming to the definition of ‘ténant’ 
as given in sub-section (5) of Section 4 
a the Punjab Tenancy Act, 1887, we find 

at— 

“Tanant means a person who holds 
land under another person, and is, or but 
for special contract would be liable to 
pay rent for that land to that other per- 
son; but it does not include— 

(a) an inferior landowner, or 

(b) a mortgagee of the rights of a 
landowner, or 

(c) a person to whom a holding has 
been transferred, or an estate or holding 
has been let in farm, under the Punjab 
Land Revenue Act, 1887, for the recovery 
of an arrear of land revenue or of a sum 
recoverable as such an arrear, or 

(d) a person who takes from the Gov- 
ernment a lease of unoccupied land for 
the purpose of sub-letting it.” 

3. From a perusal of the provi- 
sions of law quoted above it is clear that 
the tenant of a mortgagee with posses- 
sion nowhere figures. Besides,» the ex- 
clusion of a mortgagee of the rights of a 
landowner from the definition of ‘tenant’ 
in Section 4 (5) of the Punjab Tenancy 
Act, 1887, leads to the conclusion that a 
‘tenant’ of a mortgagee could never be 
intended to be included in the term 
‘tenant’. Another aspect of the matter 
is that the classes of tenants, namely. a 
sub-tenant, a self-cultivating lessee, and 
a joint tenant to whom the legislature 
intended to give protection of Sec. 17-A 
of the Punjab Security of Land Tenures 
ri pee have been specifically men- 
ione 


4. In support of his contention 
that the ‘tenant’ referred to in Sec. 17-A 
primarily means the tenant of the land- 
owner, learned counsel for the pre-emptor 
cited Niranjan Singh v. Ram Partap, 
1961-63 Pun LR 641, a Division Bench 
ruling of this Court wherein Section 8-A 
of the Pepsu Tenancy and Agricultural 
Lands Act, 1955, was considered. Sub- 
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section (1) of Section 8-A enacts:— 

“Notwithstanding anything to the 

contrary contained in the Punjab Pre- 
semption Act, 1913, a sale of land com- 
prising the tenancy of a tenant made to 
him by the landowner shall not be pre- 
emptible under the Punjab Pre-emption 
Act, 1913, and no decree of pre-emption 
passed after the commencement of this 
Act in respect of any such sale of land 
shall be executed by any Court.” `’ 
It was held by the learned Judges that 
the words “a sale of land comprising the 
tenancy of a tenant made to him by the 
landowner” refer only to a sale by a land- 
owner to his own tenant. Having regard 
to the fact that Section 17-A of the Pun- 
jab Act is very much analogous to Sec- 
tion 8-A of the Pepsu Act, I have no 
hesitation in accepting the contention. 
It may, however, be added that a joint 
tenant and others already mentioned have 
been included in the expression “tenant” 
by the Punjab Act. 

5. For the above reasons, I am of 
the view that the appeal merits dismissal 
but the parties should be 
their own costs. 

Appeal dismissed, 
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A. D. KOSHAL, J. 


Jug Lal and another. Petitioners v. 
The Gram Panchayat of Village Siwa 
and others, Respondents. 


Civil Writ No. 2042 of 1967, D/- 5-2- 
71. 


Panchayats — Punjab Village Com- 
mon Land (Regulation) Act (18 of 1961), 
S. 7 — Panchayat entitled to possess 
Shamilat Deh Land — A Gram Pancha- 
yat, within the meaning of Section 2, 
Clause (e) of Punjab Gram Panchayat Act, 
can apply under the Section for posses- 
sion of Shamilat Deh Land. The pro- 
ceedings not being in the nature of suit 
the mere fact that Panchayat is neither a 
matural nor a juristic person does not 
affect validity of orders passed — (X-Ref. 
— Punjab Gram Panchayat Act 4 of 1953, 
Section 2, Clause (e)). 1970 Pun LJ 752 
& AIR 1954 Nag 29, Distinguished. 


(Para 3) 

Cases Referred: Chronological Paras 
(1970) 1970 Pun LJ 752 = 1971 Cur 
LJ 13, State of Punjab (Now Har- 


yana State) v. Gram Panchayat 


_ Rajipura 2 

(1969) 1969 Punj LJ 378 = ILR 
(1970) 2 Punj 720, Jaimal v. 
Commr., Ambala Division ji 


(1954) AIR 1954 Nag 29 (V 41) = 
1953 Nag LJ 486, G. I. P. Rly. 
Senior Institute v. Mohit Kumar 2 
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Surinder Sarup. for Petitioners; 
Muneshwar Puri with Rameshwar Puri, 
for Respondent No. 1, 


ORDER :— By this judgment I shall 
dispose of eight petitions under Arti- 
cles 226 and 227 of the Constitution of 
India in which the questions requiring 
determination are identical. They are 
Civil Writs Nos. 2042, 2516, 2522 to 2526 
and 2577 of 1967 and have arisen thus. 
The Gram Panchayat of Village Siwa 
situated in Tehsil Panipat, District Kar- 
nal, made applications against the peti- 
tioners under Section 7 of the Punjab 
Village Common Lands (Regulation) Act, 
1961 (hereinafter referred to as the Act) 
to the Assistant Collector, ist Grade, 
Panipat, claiming to be put into possession 
of land held by the petitioners on the 
ground that it was shamilat deh which 
vested in the Panchayat under the Act 
and whereof the petitioners were in 
wrongful possession. The applications 
were accepted by the Assistant Collector 
against whose order the petitioners went 
up in appeal to the Collector but remained 
unsuccessful. They knocked the door of 
the Commissioner in second appeal but 
again without success. It was then that 
they filed the eight petitions under consi- 
deration challenging the orders of the 
Commissioner and. his subordinates on 
various grounds, one of which was that 
Section 7 of the Act was ultra vires of 
the Constitution of India. That ground 
is not pressed before me in view of the 
dictum. of a Division Bench of this Court 
in Jaimal v. Commr., Ambala Division, 
1869 PLJ 378, rejecting it as untenable. 


2: The only ground which Mr. 
Surinder Sarup, learned counsel for the 
petitioners, has urged before me is that 
the impugned orders were passed without 
jurisdiction and were. therefore, mere 
nullities in view of the fact that they re- 
sulted from proceedings initiated by an 
institution, namely, the Gram Panchayat 
of village Siwa, which was neither a 
natural nor a juristic person. Support 
for this ground is sought from State of 
Punjab (now Haryana State) v. Gram 
Panchayat, Rajipura, 1970 PLJ 752, in 
which D. K. Mahajan, J., quoted with 
approval the following observations made 
in G. I. P. Riy. Senior Institute v. Mohit 
Kumar, AIR 1954 Nag 29: 

“An unregistered and non-proprietary 
club is not a juridical person and as such 
cannot sue or be sued. Where it has to 
be made liable. the proper course is to 
sue individually the members thereof or 
to sue only those persons who have ren- 
dered themselves personally liable in 
respect of a contract or tort as the case 
may be.” 
and held that no suit by a Gram Pancha- 
yat, which is not -a body corporate, is 
permissible. With very great respect I 
would say that no fault can be found 
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with the dictum of Mahajan, J., or with 
the observations on which it is based but 
I do not see that it lends any assistance 
to the case of the petitioners., The rele- 
vant portion of Section 7 of the Act may 
be quoted with advantage: 

"7 (1) An Assistant Collector of the 
first grade, having jurisdiction in the 
village shall, on an application made by a 
Panchayat, after making such summary 
enquiry as he may think fit and in ac- 
cordance with such procedure as may be 
prescribed, put the Panchayat in posses- 
sion of the land or other immovable pro- 
perty in the shamilat deh of that village 
which vests or is deemed to have been 
vested in it under this Act and for so 
doing the Assistant Collector may exer- 
cise the powers of a Revenue Court in 
relation to the execution of a decree for 
possession of the land under the Punjab 
Tenancy Act, 1887. 


(2) An Assistant Collector of the 
first grade having jurisdiction in the vil- 
lage may, either suo motu or on an ap- 
plication made to him by a Panchayaf 
or an inhabitant of the village eject. in 
the manner and in accordance with the 
procedure referred to in sub-rule (1), 
any person who is in wrongful or unau- 


thorized possession of any land or other < 


immovable property in shamilat deh of 
that village which vests or is deemed to 
. bave been vested in. the Panchayat under 
‘this Act. 

(3) An appeal against the order of 
the Assistant Collector shail lie to the 
Collector. 

(4) An appeal against the appellate 
order of the Collector shall lie to the 


Commissioner. 
$ $ ' $ 
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3. It goes without saying that an 
application of the type envisaged in this 
section is certainly not a suit as contem- 
plated in the two cases cited above in 
which the litigation in question consisted 
of regular suits triable by the Civil Courts 
and governed by the provisions of the 
Code of Civil Procedure which has no 
application to disputes of the kind cover- 
ed by Section 7 of the Act which itself 
states in unmistakable terms that the 
Assistant Collector may be moved on an 
application made by a Panchayat. Clause 
(e) of Section 2 of the Act defines “Pan- 
chayat” as meaning a Panchayat consti- 
tuted or continued under the Punjab 
Gram Panchayat Act, 1952, ete. It is 
not denied that the Gram Panchayat of 
village Siwa is such a Panchayat. And if 
that be so, no exception can at all be 
taken to the competence of that Pancha- 
yat to make applications under Section 7 
of the Act and to be a party to the pro- 
ceedings culminating in the impugned 
orders. The mere fact that the Pancha- 
yat is neither a natural nor a juristic 
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person, does not affect the īmpugnedį 
orders when the Act clothes it with the 
necessary authority. 

A, No other pomt has been urged- 
before me and, for the reasons stated, the 
petitions are dismissed with costs. Couns 
sel’s fee Rs, 50/~ in each of them. 

Petition dismissed. 
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P. C. PANDIT AND S. S, 
SANDHAWALIA, JJ. 


Gram Panchayat, Ranwan. Appellant 
v. Amar Nath and others, Respondents. 


L. P. As. Nos. 187 and 188 of 1967, 
D/- 25-1-1971 against judgment of Har- 
bans Singh J. reported in ILR (1968) & 
Punj 97. 

(A) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), S. 4 (3) (ii) — The words “person 
in cultivating possession” in sub-clause 
(ii) do not mean that the person must be 
himself actually tilling the land; posses- 
sion of a person through a tenant is cover= 
ed by the words. XLR (1968) 1 Punj 97, 
Affirmed. (Case law discussed). (Para 9) 


The tenant is merely in occupation 
whilst the legal possession of the land 
continues to be vested in the owner or” 
the landlord from whem the tenant de~ 
rives his title and therefore it is the 
owner and not the tenant who is in culti- 
vating possession. (Para 10) 
_ _ Hence where certain shamilat land. 
is In possession of a muafidar through a 
tenant to the exclusion of the other co-. 
sharers, the land is covered by the excep- 
tion in Section 4 (3) (ii) and does not vest 
in the Gram Panchayat. (Paras 8, 9) 


(B) Tenancy Laws — Punjab Village 
Common Lands (Regulation) Act (18 of 
1961), S. 4 (3) (ii) — In interpreting the 
words “cultivating possession” in sub- 
clause (ii) recourse cannot be had to the 
terms “cultivating raiyat” in Section 4 of ~ 
Bengal Cess Act (9 of 1880) — (X-Ref.— 


Interpretation of Statutes). (Case law 
discussed), (Para 12) 
Cases Referred: Chronological Paras 


(1965) 1965 All LJ 777 = 1965 ATL 
WR (HC) 461, Mahabir Prasad v, 
Smt. Bhaggoo 10 

(1960) AIR 1960 Mad 331 (V 47) = 
1960 Cri LJ 932, WNallakaruppan 
v. Subbish 

(1952) ATR 1952 Pat 340 (V 39), 
Banwarilal v. Ankurnath 

(1949) ATR 1949 Nag 34 (V 36) = 
1948 Nag LJ 195, Jainarayan Ram- 
kisan v. Motiram Gangaram 

(1936) ATR 1936 Cal 70 (V 23) = 
62 Cal LJ 541, Secy. of State v. 
Jitendra Nath Roy 12 
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(1929) ATR 1929 PC 181 (V 16) = 
115 Ind Cas 740, L. A. Adamson ~~ 
v. Melbourne Board of Works 42 
~(1928) ATR 1928 Cal 508 (V 15) = 
47 Cal LJ 545, Sarat Chandra v. 
Dharani Mohan i 
(1920) 27 CLR 377 (Aus), Swinburne 
v. Federal Commr. of Taxation 12 
(1882) 21 Ch D 469 = 47 LT 604, 
Shepard v. Jones 
(1877) 2 QBD 581 = 46 LJMC 243, 
Rex v. St. Pancras f 
(1846) 60 ER 619 = 15 Sim 265, 
Trulock v. Robey 


Amar Singh Ambalvi, for Appellant; 
Roop Chand with S. K. Pipat, for Res- 
pondents. 


~ SANDHAWALIA, J.:— Whether the 
possession of agricultural land by a 
Muafidar through his tenant is within 
the scope of the words “cultivating pos- 
session” as used in Section 4 (3) (i) of 
the Punjab Village Common Lands Act 
(hereinafter referred to as the Act) is the 
primary question which has been agitat- 
ed in these two appeals under Clause 10 
of the Letters Patent. Identical question 
of law and facts are involved and learned 
counsel are agreed that this judgment will 
sabes both L. P. As. Nos. 187 and 188 
of 1967. 


7 rA We would advert to the facts 
of L. P. A. No. 187 of 1967 only. Amar 
Nath and others plaintiff-respondents 
and prior to them their ancestors have 
been shown ïn the revenue records as in 
possession of the land in dispute for a 
long time. However, in the ownership 
column, the land abovesaid is entered as 
Shamilat Deh and this entry undisputedly 
has continued up to date. As early as 
{882 in the cultivation column the ances- 
tors of the  plsintiff-respondents are 
shown in possession through their tenant 
Kabal who is mentioned as ghair maurusi. 
Similarly the  plaintiff-respondents and 
their ancestors have been continuously 
described as Muafidars in the relevant re- 

“cord, Vide Exhibit P-4 in the year 1902, 
the ancestors of the plaintiff-respondents 
are shown in possession through one 
Aaal, tenant-at-will and in the relevant 
entry in the year 1908-09 vide Exhibit 
‘P-1, the Muafidars are shown in actual 
cultivating possession. In the year 1917- 
18, one Ismail, tenant-at-will is shown in 
occupation on behalf of Muafidar vide 
Exhibit P-2 whilst later in the year 1945- 
46 vide Exhibit P-15 the plaintiff-respond- 

“ents are shown in possession through 
their tenant Jagir Singh. This position 
continued till the year 1958-59, 


3. It is. the common case of the 
parties ‘that the plaintiff-respondents or 
their predecessors-in-interest had never 
paid any rent to anyone and that they 
are still described as Muafidars. The suit 
out of which the proceedings arose was 
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necessitated because in the column of 
ownership vide mutation No. 308 of 30th 
March, 1955, the appellant Gram Pancha- 
yat of Ranwan was shown as owner and 
it tried to lease the land in dispute. The 
suit was brought to challenge the right 
of the Panchayat to do so and seek a dec- 
laration that the plaintiff-respondents were 
the owners in possession of the property 
for the last more than 12 years without 
payment of any rent and further sought 
an injunction against the Gram Panchayat 
restraining them from realising any rent 
from them. This suit was decreed by 
the trial Court but on appeal the first 
appellate Court reversed the judgment on 
the ground that the Civil Court had no 
jurisdiction over any matter arising out 
of the operation of the Act and further 
that the disputed land was recorded as 
Shamilat Deh in the revenue records and 
vested in the Gram Panchayat because 
it did not fall within any of the excep- 
tions recorded in sub-section (3) of Sec- 
tion 4 of the Act. Consequently the ap- 
peal was accepted and the suit dismissed. 


4, On second appeal the learned 
Single Judge allowed the same and de- 
creed the suit of the plaintiff-respondents 
firstly on the finding that the question in- , 
volved was one of title and therefore the ; 
Civil Court had jurisdiction. He further #& 
found that the case of the plaintiff-res- R 
pondents stood covered by the exceptions § 
in clauses (i) and (ii) of sub-section (3) of X 
Section 4 of the Act. 


5. At the outset we notice that 
Mr. Ambalvi in support of the appeal 
was unable to assail the findings of the 
Jleraned Single Judge that the dispute 
between the parties involves a question 
of title, Consequently it was fairly con- 
ceded that the Civil Court had jurisdic- 
tion in the matter. 


6. As the real issue between the 
parties is whether the case of the plain- 
tiff-respondents falls within the excep- 
tions contained either in clauses (i) or 
(ii) of sub-section (3) of Section 4 of the 
Act, it is first necessary to set down the 
relevant portions of the statute:— 

“4 (1) Vesting of rights in Pan- 
chayats and non-proprietors. — Not- 
withstanding anything to the con- 
trary contained in any other law 
for the time being in force or in any 
agreement, Instrument, custom or usage 
or any decree or order of any court or 
other authority, all rights, title and inte- 
rests whatever in the land,— 

(a) x x x x 

x x =o X x 

(2) Any land which is vested in a 
panchayat under the shamilat law shall 
be deemed to have been vested in the 
panchayat under this Act. 

(3) Nothing contained in clause (a) 
of sub-section (1) and in sub-section (2) 
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shall affect or shall be deemed ever to 
have affected the— 

(i) existing rights, title or interest of 
persons who though not entered as oc- 
cupancy tenants in the revenue records 
are accorded a similar status by custom or 
otherwise, such as Dholidars, Bhondedars, 


Butimars, Basikhuopahus, Saunjidars, 
Mugqararidars; oe 
(ii) rights of persons in cultivating 


possession of shamilat deh for more than 


twelve years without payment of rent or 
by payment of charges not exceeding the 
Jand revenue and cesses payable thereon; 

(iii) x i x =": 

7. The core of Mr. Ambalvi’s at- 
tack in support of the appeal is based on 
the words “persons in cultivating posses- 
sion” as used in sub-clause (ii) above- 
quoted. It is reiterated with vehemence 
before us as it was done before the learn- 
ed Single Judge that this phrase means 
that such a person must be himself actu- 
ally tilling the land. Learned counsel 
contends that in the present case the ten- 
ants on the land must be deemed to be in 
cultivating possession and not the res- 
pondent-muafidars under whom they held 
this Jand. With persistence it is urged 
that the actual tiller of the soil alone 
falls within the ambit of the phrase “per- 


=“ -sons in cultivating possession” and no 
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gother person is within its scope. 

n 8. We are unable to accept so 
narrow a construction as canvassed by 
Mr. Ambalvi and which appears to us to 
border upon tne hyper-technical. This 
is first so because legal possession does 
not always necessarily and exclusively 
connote actual physical occupation of the 
things possessed. Such possession can 
and may well be constructive. Jf autho- 
rity is needed for so elementary a propo- 
sition reference may be made to the ob- 
servations of Vice-Chancellor as early as 
1846 in Trulock v. Robey, (1846) 60 ER 
619 which was also a case of possession 
through the agency of tenants— 


“A man may have been in possession 
of an estate, without having been in the 
occupation of an acre of it. Anyone is 
in possession cf an estate who receives 
rent from the tenants who do occupy it.” 
The above observations ‘were expressly 
noticed with approval in Shepard v. 
Jones, 1882-21 Ch D 469. Of the same 
import is the view expressed in Rex v, 
St. Pancras, (1877) 2 QBD 581— 


“Legal possession does not of itself 
constitute an cccupation. The owner of 
vacant house is in possession and may 
maintain trespass against any one who 
invades it; but as long as he leaves it 
vacant he is not in occupation; nor is he 
an occupier.” 

9. The contention that ‘cultivating 
possession’ means ‘possession of the actual 
tiller of the scil’ who directly expends 


A. I. R. 


physical labour upon it does not appear 
to be supported either on principle or 
on authority. Learned counsel did not 


elaborate the principle at all and his con- 


tention appears contrary to judicial opin- 
ion. In Banwarilal v. Ankurnath. AIR 
1952 Pat 340 it is laid down as follows:— 


“The contention of Mr. Mazumdar, 

on behalf of the plaintiffs, is that the 
defendant is a colliery owner and not a 
cultivator and, therefore, he could not 
acquire any ‘korkar’ right in the land in 
suit. I do not think there is any sub- 
stance in the contention. A person may 
be a colliery owner and even then he may 
be a cultivator. The word ‘cultivator’ 
used in Section 64 of the Chota Nagpur 
Tenancy Act must be understood in its 
ordinary dictionary sense. 
cultivates land either himself or with the 
help of his servants or labourers may be 
a cultivator. The defendant has been 
found to be a cultivator by the Courts 
below. Therefore, on this finding, the 
oo of Mr. Mazumdar cannot pre- 
vail.” 
In Nallakaruppan v. Subbish, AIR 1960 
Mad 331 Ramaswami J. whilst interpret- 
ing the meaning of the words ‘cultivator’ 
or ‘occupier’ as used in the Cattle Tres- 
pass Act, 1871 observed as follows:— 


“Though there is apparently no diffi- 


Anyone who 


culty in the term ‘cultivator’, in actual” ` 


application it may raise some questions 
of importance. Obviously the term in- 
cludes not only the person who actually 
toils on the land on his own account but 
also the owner of the land who gets it 
cultivated through his farm-servant or 
daily labourer.” 

In the above context, therefore. the 
learned Single Judge was right in repell- 
ing the contention raised before him with 
the following observations:— 


“The very idea of excluding from the 
definition of shamilat deh, such portion 
of it, as is in cultivating possession of a 
co-sharers, and which is not in excess of 
his share, is that if a co-sharer has actu- 
ally taken possession of some part of the 
shamilat deh before 1950, then he will 
continue to be in possession thereof, and 
the Gram Panchayat will have nothing 
to do with it. The idea apparently is 
that if a co-sharer, is utilising a portion 
of the shamilat to the exclusion of all 
others. then he is not to be disturbed. 
Wouldn’t a_co-sharer be taken to be uti- 
lising the land to the exclusion of all 
other co-sharers, if instead of cultivating 
the land, himself he gets it cultivated 
through a servant, whom he pays a 
monthly salary or a share in the actual 
produce? I see no reason how a distinc- 
tion can be made in the possession of a 
co-sharer in one case or the other. On 
the same reasoning, his possession will 
still be exclusive if he gets the land culti- 
vated through a tenant of his choice.” 
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10. We are equally unable to sub- 
scribe to the view that the tenant in 
occupation of land is in the cultivating 
possession of the same whilst the mua- 
fidars from whom he derives his right 
and title to remain on that land is not 
so. It is in this context that judicial 
opinion has drawn the distinction between 
‘occupation’ and ‘possession’. Mr. Rcop 
Chand on behalf of the respondents con- 
tends with force that the tenant is mere- 
ly in occupation whilst the legal posses- 
sion of the land continues to be vested in 
the owner or the landlord from whom the 
tenant derives his title. In support of 
this submission it is contended that the 
legislature in the Punjab has consistent- 
ly used the terms ‘hold’ or ‘occupy’ in 
the context of lands held by the tenants 
in the various enactments pertaining to 
land legislation. A reference in this 
behalf is first made to the defining section 
of the Punjab Tenancy Act, 1887, where- 
in Section 4 (5) and (8) are in the follow- 
ing terms:— 

“4 (5) ‘tenant? means a person who 
holds land under nother person, and is, 
or but for a special contract would be, 
liable to pay rent for that land to that 
other person; but it does not include— 

(2) an inferior landowner, or 

(b) a mortgagee of the rights of a 
landowner, or 

(c) a person to whom a holding has 
been transferred, or an estate or holding 
has been let in farm, under the Puniab 
Land Revenue Act, 1887, for the recovery 
of an arrear of land revenue or of a 
sum recoverable as such an arrear, or 

(d) a person who takes from the Gov- 
ernment a lease of unoccupied land for 


(6) x x x 

(7) x x x 

(&) ‘tenancy’ means a parcel of land 
held by a tenant of a landlord under one 
lease or one set of conditions.” 


Our attention is next drawn to Sec- 
tion 5, Clauses (a), (c) and (d) of the 
abovesaid Act wherein Chapter II relating 
to the ‘Right of Occupancy’, a tenant is 
described as either occupying or having 
occupied the land comprised in his ten- 
ancy. Similarly in the Punjab Pre- 
emption Act, 1913, Section 15 (1) (a) 
Fourthly, sub-clause (b) Fifthly and sub- 
clause {c) Fourthly, the word used in the 
context of tenants is ‘hold’ with refer- 
ence to their tenancies and word ‘posses- 
sion’ does not find any place therein. In 
the relatively recent legislation of the 
Punjab Security of Land Tenures Act, 
1953, counsel had relied on Sections 17 
and 18 thereof which give the right to 
tenants to pre-empt sales or purchase the 
land held by them. In both these sec- 
tions In reference to tenants, the langu- 
age used is “continuous occupation of the 
land” comprised in their tenancies, Bas- 
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ing himself by way of analogy on the 
above-said provisions Mr. Rup Chand 
contended that the legal cultivating pos- 
session in the present case remained that 
of the muafidar and not that of the ten- 
ants who was merely occupying the land 
under him. We find considerable merit 
in this submission raised on behalf of the 
respondents and whilst it cannot be said 
that the use of terminology is absolutely 
conclusive yet the use of the words 
‘hold’ or ‘occupy’ in distinction to ‘pos- 
session’ in the statutes abovementioned 
undoubtedly lends ample support to the 
position taken up on behalf of the res- 
pondents. 


The position canvassed on behalf of 
the respondents finds further support 
from the observations in Mahabir Prasad 
v. Smt. Bhaggoo, 1965 All LJ 777 wherein 
the Division Bench was considering the 
analogous terminology used in the U. P. 
Tenancy Act of 1939. Therein it is ob- 
served as follows:— 

“= * * Tt would also be seen that 
the word used is ‘let’ or ‘held’. ‘Let’ obvi- 
ously means let out to a tenant. ‘Held’ 
means held by a tenant. In other words, 
the land contemplated by Section 180 
U. P. Tenancy Act is the land which is 
agricultural in nature and is either let 
out or is meant to be let out to or held 
by a tenant. 

x xX = ox x 

“* * * It would be noticed that 
throughout the U. P. Tenancy Act the 
word ‘occupy’ or ‘occupation’ has been 
used with regard to the possession of a 
tenant. The reason is obvious. 
“possession” connotes not only physical 
occupation of a property or a piece of 
land but also dominion or control over it. 
‘Occupation’ on the other hand, means 
the right to occupy or to cultivate or to 
use the land. The landlord can be in pos- 
session of a plot of land even though the 
Same is in the occupation of a tenant. The 
mere right to cultivate does not and can- 
not amount to possession.” 


11. It was further urged on behalf 
of the respondents that as early as 1955, 
the Punjab Legislature had the concept 
of ‘self-cultivation’ in contemplation when 
it introduced its definition in Section 2 (9) 
of the Punjab Security of Land Tenures 
Act in the following terms:— 
A “2 (9) ‘self-cultivation’ means cultiva- 
tion by a land owner either personally or 
through his wife or children, or through 
such of his relations as may be prescrib- 
ed, or under his supervision.” 
From the above it was plausibly contend- 
ed that in all those cases where the legis- 
lature had in mind direct cultivation of 
the land by its owner or through a limit- 
ed number of close relations in contra- 
distinction to cultivation through tenants, 
it had advisedly used the phrase ‘self. 
cultivation’, Nevertheless when subse- 


4 
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quently the Punjab Village Common 
Lands (Regulation) Acc, 1961, was enact- 
ed in this statute the terminology used 
both in Section 2 (g) fv) and (viii) and 
in Section 4 (3) (ii) is cultivating’ posses- 
sion. From this it is sought to be con- 
tended that the intention of the legisla- 
ture was, therefore, to connote a different 
concept than ‘self-cultivation’. This sub- 
mission raised on behalf of the respond- 
ents Is also not without merit. Obvious- 
ly the two phrases ‘self-cultivation’ and 
‘cultivating possession’ are not synonym- 
ous and are intended {to connote different 
and distinguishable concepts. 


12, It remains to advert to Sarat 
Chandra v. Dharani Mohan, AIR 1928 
Cal 508 and Secretary of State v. Jiten- 
* dra Nath Roy, AIR 1936 Cal 70 on which 
reliance was sought tc be placed by the 
Tearned counsel for the appellants. Both 
these decisions are in the context of the 
definition of ‘cultivatirg raiyat as defin- 
ed in Section 4 of th2 Bengal Cess Act 
(9 of 1880) which is in the following 
terms:— 

‘cultivating raiyat means a person 
cultivating, land and paying rent there- 
fore not exceeding one hundred rupees 
per annum.” 

A close perusal of Sarat Chandra’s case 
would show that there is nothing therein 
which could possibly be of any assistance 
to. the appellants. Counsel had, however, 
sought. to draw support from: an isolated 
reference in Jitendra Nath Roy’s case 
that a cultivating raiyat must be an 
actual cultivator of the soil and the total 
rent payable by him for all his holdings 
must. not exceed RBs. 100/- per annum. 
These observations made in the special 
context of a definition in a different sta- 
tute by another legisleture can obviously 
not be called in for th= purpose of inter- 
pretation in the present case. One has 
only to hearken to the warning given by 
their Lordships in L. A.. Adamson v. Mel- 
oe Board of Worzs, AIR. 1929 PC 


= “Moreover, their Lordships. would 
observe that it is always unsatisfactory 
and generally unsafe to seek the meaning 
of words. used in an Act of Parliament 
in. the definition clauses of other statutes 
dealing with matters more or less cog- 
nate, even when enacted by the same 
legislature. A fortiori must it be so 
when resort is had, as in the Swinburne 
case, (1920) 27 CLR 377 (Aus.) for this 
purpose to the enactments of other legis- 
Jatures.” 

Similarly a Divisicn Bench consisting 
of Chief Justice Grille and Hidayatullah 
J., as he then was, in Jainarayan Ram- 
kisan v. Motiram Gangaram, AIR 1949 
Nag 34 have held— 

‘Tt is well-known rule of construc- 
fiom that it is not permissible in inter- 
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preting one Act to travel beyond it and 
to apply definitions (except in the Genes 
ral Clauses Act) of other Acts.” 
Consequently the two authorities relied 
upon by the learned counsel for the ap~« 
pellant are of no aid or assistance to the 
argument canvassed by him, 


13. Lastly we must notice that 
the learned counsel for the appellant had 
sought to lay particular emphasis on the 
word “cultivating” which has been used 
in conjunction with “possession” to argue. 
that the possession through tenants was 
not within the scope of the composite 
phrase. We are unable to accept this: 
contention. and particularly so in the cons 
text of the relevant statutory provisions 
and its. preceding legislation. A reference 
to the earlier Punjab Village Common 
Lands (Regulation) Act of 1953 and the 
present Act which substitutes the same 
would show that in both these statutes 
shamilat land has been broadly categoris- 
ed into land which is primarily of an 
agricultural nature and that which is: not 
so. In latter category would fall the 
shamilat land reserved for the benefit of 
the village community like the streets, 
lanes, play-grounds. schools, drinking 
wells or ponds, banjar qadim lJIand used 
for common: purposes, and land which has 
been described in the revenue records. as 
being in use for common purposes in the 
tarafs, patties,. pannas and tholas ete. 
Of a similar nature would be the land in 
the shamilat deh which is entered in. the 
record as pasture land er which is sub- 
ject to river action and has been so re- 
served as Shamilat. In sharp contrast to 
this category is, the kind of land in the 
shamilat deh which is primarily agricul- 
tural in nature and is capable of posses~ 
sion by cultivation whilst the earlier 
category may not be so, : 


In the Punjab Village Common Lands. 
(Regulation) Act of 1953, Sections 3 (b) 
and 5 (by referred to such land which 
was either within the abadi deh end under 
the house owned by a non-proprietor or 
on which a house or other structure had 
been erected. Similarly in the present 
Act, Section 4 (b) refers. to shamilat land 
within or outside the abadi dek of the 
village which is under the house owned 
by a non-proprietor and which would be 
deemed to: have vested in such non-pro- 
prietor. Viewed. in this perspective, there 
is. obvious. merit. in the contention raised 
on behalf of the respondents. that the 
word “cultivating” when used along with 
“possession” is. of no other significance 
apart from referring to shamilat land 
which was both arable and was in fact 
under the plough in sharp distinction to 
the other category of shamilat land which 
could not obviously be possessed through 
cultivation. We are hence of the view 
that. the use of the word “cultivating” 
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can be of no aid to the contention ad- 
vanced by the learned ‘counsel. 

1 In view of the foregoing dis- 
cussions we are unable to fnd any merit 
in these two appeals which must fail and 
‘are dismissed but without any order as 
to costs. l 

P. C. PANDIT, J.:— 15. T agree. 

Appeals dismissed. 


AIR 1971 PUNJAB & HARYANA 399 
(V 58 C 95) 


P. C. PANDIT, J. 


Faqir Singh. Petitioner v. Gurbachan 
Singh and others, Respondents. 


Civil Revn. No. 572 of 1970, D/- 7-1- 
1971, from order of Mohinder Singh La- 
bana, Sub. J., 1st -Class, Amritsar, D/- 
24-6-1970. i 

Civil P. C. (1908), S. 9 — Suit for the 
recovery of mesne profits in respect of 
the disputed land wrongfully occupied 
being a suit of civil nature the jurisdic~ 
tion of Civil Court to take cognisance of 
such a suit is not barred under S. 77 (3) 
(n) of the Punjab Tenancy Act — (X-Bef. 
—Tenancy Laws — Punjab Tenancy Act, 
1887 (16 of 1887), Ss. 14 and 77 (3) (n) 
(as amended by Act 18 of 1963).). 

(Para 8) 


In such a suit based on the plea of 
trespass and wrongful occupation of the 
suit land by the defendant given on lease 
to the plaintiff, who does not plead to be 
the landlord himself or that the defend- 
ants are his tenants, the Civil Court is 
competent to' take cognisance of the suit 
and is not prevented from exercising the 
jurisdiction by S. 77 (3) (n) of the Pun- 
jab Tenancy Act. (Para 8) 

T. N. Bhalla, for Petitioner; D. S. 
‘Chahal, for Respondents. 


JUDGMENT :— Murti Shri Dwarka 
Dheesh Ji Maharaj Brajman Mandir, de- 
fendant No. 4, is the owner of the land 
in dispute. In May 1960, it leased out 
this land to Chanan Singh for five years. 
Subsequently, this lease was extended by 
another three years.. but before the ex- 
piry of the said lease, Channan. Singh 
surrendered possession of half of the de- 
mised land in favour of defendant No. 4. 
In December 1966, defendant No. 4 gave 
the land surrendered by Channan Singh 
on lease to Faqir Singh, plaintiff. It was 
also stipulated that the other land, which 
was with Channan Singh and the lease 
` regarding which had to expire in May 
1968 would also be given to Faqir Singh. 
In October 1967, Channan Singh died and 
after his death, his sons Gurbachan Singh, 
Ajmer Singh and Anoop Singh, defend- 
ants Nos. 1 to 3. according to Faqir Singh, 
in November, 1967, forcibly took posses~ 
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sion of the land, which had been surren- 
dered by their father Channan Singh 
and which had been given by defendant 
No. 4 to Faqir Singh That led to the 
filing of the suit, out of which the pre~ 
sent revision petition has arisen, by Faqir 
Singh against defendants Nos. 1 to 4, for 
possession of the said land and recovery 
of mesne profits thereof from November 
1967 up to the date of the institution of 
the suit. 

2. The suit was resisted by de- 
fendants 1 to 3-on a number of pleas, but, 
in the present revision petition, we are 
only concerned with one of them, namely, 
that a suit for mesne profits in respect of 
the land in suit did not lie in a Civil 
Court. On this plea an issue — “whether 
suit for mesne profits in respect of the 
land in suit lies in a Civil Court” —-was 
framed. This was treated as a prelimi- 
nary issue and by his order dated 24th 
June, 1970, the trial Judge decided this 
issue in favour of the defendants. The 
plaintiff Faqir Singh has filed the present 
revision against this order. 


3. The trial Judge was of the vjew 
that taking the averments of the plaintiff 
that he was a lessee under a valid lease~ 
deed executed by defendant No. 4 in res- 
pect of the land in dispute and about 
which the mesne profits were claimed, 
his claim for mesne profits on the alle- 
gations that defendants Nos. 1 to 3 were 
in occupation of the said land without his 
consent or that of defendant No. 4° was 
covered by Section 14 of the Punjab ‘Ten-~ 
ancy Act and as such, the Civil Court had 
no jurisdiction to take cognizance of the 
case. The learned Judge further observ~ 
ed that the jurisdiction of the Civil Court 
was barred by Section 77 (3) (n) of the 
Punjab Tenancy Act, hereinafter called 
the Act, 

4, Section 14 of the Act lays 
down— 

“Payment for land occupied without 
consent of landlord— 

Any person in possession of land 
occupied without the consent of the land- 
lord shall be liable to pay for the use or 
occupation of that land at the rate of 
rent payable in the preceding agricultu~ 
ral year, or if rent was not payable in 
that year, at such rate as the Court may 
determine to be fair and equitable.” 

5. Section 77 (3) (n) says: 

“The following suits shall be institut~ 
ed in, and heard and determined by Re- 
venue Courts, and no other Court shali 
take cognizance of any dispute or matter 
with respect to which any such suit 
might be instituted:— 


x x x x x 

(n) suits by a landlord for arrears of 
rent or the money-equivalent, or for 
sums recoverable under Section 14; (or 
suits for the recovery of such arrears or 
sums by other persons to whom a right to 
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recover the same has been sold or other- 
wise transferred).” 


6. The expression “landlord” has 
been defined in Section 4 (6) of the Act 
in these words— 

* VYandlord’ means a person under 
whom a tenant holds Jand, and to whom 
the tenant is, or but for a special contract 
would be, liable to pay rent for that 
land.” 

7. ‘Tenant’ has been defined in 
Section 4 (5) of the Art— 

"tenant means ¢ person who holds 
Jand under another person and is, or but 
for a special contract would be, liable to 
pay rent for that lang to that other per- 
EON a a 


8. According =o Section 14, if a 
person gets into possession of some land 
without the consent of the landlord, he is 
liable to pay for the use or occupation oi 
that land at the rate of rent payable in 
the preceding agricultural year and if the 
rent was not payable in that year, then 
at such rate as the Court may determine 
to be fair and equitable. Under Sec- 
tion 77 (3) (n) of the Act, a suit by a 
landlord for arrears of rent or the money 
equivalent or for sums recoverable under 
Section 14 are triable by Revenue Courts 
only. In the instant case. it is not the 
plaintiff's case that defendants Nos. 1 to 
3 are his tenants and he is their landlord. 
Besides, neither the rlaintiff nor defend- 
ants Nos. 1 to 3 come within the defini- 
tions of “landlord” and “tenant” respec- 
tively. as given above. According to the 
plaintiff, defendants Nos. 1 to 3 are tres- 
passers on the land and they have forci- 
bly occupied the said land, even though 
it had been given on lease to him by de- 
fendant No. 4. In these circumstances, 
it is not understood as to how a suit for 
the recovery of mesre profits against 
defendants Nos. 1 to € was barred by the 
provisions of Sections 14 and 77 (3) (n) 
of the Act 

9. The result is that this petition 
succeeds and the impugned order set 
aside. There will, however, be no order 
as to costs. 

Revision allowed. 


AIR 1971 PUNJAB & HARYANA 400 
(V 58 C 96) 
H. R. SODHY, J. 
Manmohan Singh, Petitioner v, Sat 
Narain and another, Fespondents. 


Civil Revn. No. 465 of 1970, D/- 2-12- 
1970, against order of Madan Lal, Single 
Sub. J., ist Class. Fazilka, D/- 2-12-1970. 


Civil P. C. (1908), O. 1, R. 10 and Sec- 


tion 115 — Order resulting in misjoinder 
of parties can be revised. AIR 1958 SC 
CO/DO/B533/71/TVN/P 


Manmohan Singh v. Sat Narain (Sodhi J.) 


886, Referred; AIR 1929 Cal 667 & AIR 
1960 Pat 235, Distinguished. i 
In a suit. for specific pérforrnance of 

sale agreement, person claiming under a 
subsequent agreement in respect. of same 
property should not be added. since, tn 
like a purchaser, he has no ‘interest in the 
property and since it will result: {n mis- 
joinder of parties. (Paras 5, 6 & 9) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 153 (V 53) = 

(1966) 1 SCR 102. Pandurang 

Dhondi Chougule v. Maruti Hari 

Jadhav 5 
(1960) ATR 1960 Pat 235 (V 47), 

Ram Swarup Singh v. Mahabir 


Mahton 
(1959) AIR 1959 SC 492 (V 46) = 
(1959) Supp (1) SCR 733, Chaube . 
Jagadish Prasad v. Ganga Prasad 
Chaturvedi 5 
(1958) ATR 1958 SC 886 (V 45) = 
1959 SCR 1111, Razia Begum v, 
Sahebzadi Anwar Begum 5 
(1929) AIR 1929 Cal 667 (V 16) = 
33 Cal WN 687, Ram Krishna 
Sardar v. Sree Kanta Mondal 7 
M. M. Punchi, for al e H. L. 
Sarin, for Respondent No. 


ORDER :— This revision petition fil- 
ed by the plaintiff under Section 115, 
Code of Civil Procedure, is directed 
against the order of the Subordinate 
Judge, Ist Class, Fazilka, who permitted 
Shri J. R. Aggarwal. an "Advocate of Jul- 
lundur, to be impleaded as a defendant in 
the suit. The plaintiff is also an Advo~ 
cate at Jallalabad. 


2. It is alleged that Sat Narain, 
defendant-respondent 1, executed an 
agreement to sell a vacant plot of land 
situate in Jalalabad, district Ferozepur, 
in favour of the plaintiff-petitioner on 
13th June, 1964, for an ostensible consi- 
deration of Rs. 5,500/- out of which 
Rs. 4,500/- were received by him in cash 
as earnest money and the balance was 
to be paid at the time of the registration 
of the sale-deed after meeting the inci- 
dental expenses. It may be mentioned 
that the plot in question was an evacuee 
property which had been purchased by 
Sat Narain defendant at an auction sale 
but he had not obtained the sale certifi- 
cate when the agreement to sell was 
entered into. The deed of conveyance 
by the Rehabilitation Department is sup- 
posed to have been executed in his fa- 
vour on 27th December, 1968, and about 


two morths before that, on 29th October, . 


1968, he is said to have entered into ano~ 
ther contract for sale of the same pro 
perty in favour of Shri J. R. Aggarwal 
and received Rs. 5500/-. 


3. On the failure of defendant Saf 
Narain to execute the sale-deed, the plain~ 
tiff instituted the present suit on 26th 
February, 1969, for specific performance 


A.I. R: 


on an 
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of the contract. ta sell as made in his fa- 
vour on L3th - June, 1964. During the 
pendency, of. the uit, Shri J. R. Aggarwal 
made ani “application under Order 1, Rule 
10. read*-with. . Section 151, Code of Civil 
Proceditire, son 25th. December, 1969, for 
being impleaded asa defendant, it being 
pleaded ^thát his presence was necessary 
before the Court to enable it to effective- 
ly and firmly adjudicate on the questions 
involved in the suit. The trial Court by 
its order passed on 26th May, 1970, allow- 
ed the application and directed Shri Ag- 
garwal to be brought on the record as a 
defendant hereinafter called as defend- 
ant 2. The sole basis for allowing the 
application of this defendant was that 
there was an agreement in his favour 
which rendered him a proper party to the 
suit. if not a necessary party, and that 
his presence would enable the Court to 
decide the questions arising in the suit 
more effectively and firmly. It is this 
order that is now being challenged in the 
present revision petition. 


4, After hearing the learned coun- 
sel for the parties, I am of the view that 
it is a fit case where the revisional powers 
of this Court should be exercised in order 
to set aside the impugned order. 


5. A preliminary objection has 
been taken by Mr. H. L. Sarin, learned 
counsel for defendant 2, that no revision 
is competent and in support of his conten- 
tion he relies upon three judgments of 
their Lordships of the Supreme Court re- 
ported as Razia Begum v. Sahebzadi An- 
war Begum, AIR 1958 SC 886; Chaube 
Jagdish Prasad v. Ganga Prasad Chatur- 
vedi, AIR 1959 SC 492; and Pandurang 
Dhondi Chougule v. Maruti Hari Jadhav, 
AIR 1966 SC 153. No doubt, as observed 
by their Lordships in Razia Begurn’s case, 
the question of addition of parties under 
Order 1, Rule 10 of the Code of Civil 
Procedure, is generally one of judicial 
discretion but it equally follows from 
these observations that there may be 
cases where the controversy centres 
around the power of the Court and, in 
such a case. a question of jurisdiction in 
the limited sense in which the expression 
is used in Section 115 of the Code may 
arise. 
Judicial discretion has to be exercis- 
ed for administering justice according to 
law and a capricious, perverse, unwar- 
ranted or unreasonable exercise thereof 
may in a particular case amount on the 
part of the Court to have acted in the 
exercise of its jurisdiction illegally or with 
material irregularity within the meaning 
of said Section 115. This power is not 
intended to be so exercised as to lead to 
misioinder of the parties or to result in 
bringing in altogether a new cauSe ne- 
eessitating a fresh and collateral inquiry 
wholly irrelevant for the disposal of the 
suit to which a person is sought to be im- 
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pleaded. The matter of determination of| 
a question as to who is a necessary or 
proper party for the purposes of Order 1, 
Rule 10 of the Code, is regulated by set 
legal principles. 


Their Lordships in’ Razia Begum’s 
case, AIR 1958 SC 886 have observed that 
“in a suit relating to property, in order 
that a person may be added as a party, 
he should have a direct interest as dis- 
tinguished from a commercial interest, in 
the subject-matter of the litigation”, The 
Court has to form an opinion on the facts 
and circumstances of each case keeping 
in view the nature and character of the 
suit and the point involved therein whe- 
ther the case, as originally laid before it, 
cannot be effectively and completely dis- 
posed of without having before it the per- 
son who seeks to be impleaded or is 
desired by any of the parties to be so im- 
pleaded. It must be borne in mind that 
by adding a new party, the nature of the 
original suit is not to be altered. The 
object of Order 1, Rule 10 is not to 
change the scope and character of the 
suit by adding new parties or to enable 
them to litigate their own independent 
claims but simply to help them to avoid 
litigation which might otherwise become 
necessary. What has in other words, to 
be seen is that the addition of a new 
party is consistent with the scope of the 
inquiry as necessitated in the suit and 
that the presence of such a party is ne- 
cessary to completely and effectively 
dispose of the controversy in the pending 
Suit and not that some other suit may be 
avoided. 


The other well established rule name- 
ly that the plaintiff is the dominus litus 
ean also not be lost sight of as after all 
it is he who is to run the risk of conse- 
quences of not adding a necessary or pro- 
per party. At the same time, it cannot be 
laid down as a rule of law that in no case 
a person can be impleaded as a defend- 
ant against the wishes of the plaintiff. 
There might arise cases where the Court 
feels that in spite of the opposition of the 
plaintiff it is necessary to add a person as 
defendant since in the absence of that 
person it finds itself helpless and unable 
to effectively and completely settle the 
matter in controversy and that its failure 
to do so will lead to multiplicity of pro- 
ceedings. The balance has, therefore, to 
be struck by the Court in each case by; 
making a sound judicial approach and i 
where it fails to do so, a revision to this 
Court under Section 115 of the Code of 
Civil Procedure, is maintainable, 


6. In the instant case. the relief 
sought was of specific performance against 
defendant 1 on the basis of agreement to 
sell alleged to have been executed in fa- 
vour of the plaintiff. The mere fact that 
another agreement has also been subse- 
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quently made by the same prospective 
seller in favour of another person is of 
no significance. Defendant 2 who claims 
to have a contract of sale in respect of the 
same property executed in his favour sub- 
sequent to the earlier contract in favour 
of the plaintiff has no interest in or charge 
on that property. As a matter of fact, an 
agreement itself zreates no such charge 
and there is no legal right which could 
possibly be adjudicated in the present 
suit. A subsequent purchaser of pro- 
perty may have an interest in the pro- 
perty and his presence might be necessary 
as specific performance of the contract of 
sale may have to be ultimately obtained 
against him he being the successor-in-in- 
terest of the seller, but no such question 
arises when there is merely an agreement 
to sell. Defendant-respondent 2, if he 
had any remedy under law, could enforce 
the same in a separate suit and his pre- 
sence before tke Court in the suit for 
specific performance founded on an ear- 
lier agreement to sell was neither neces- 
lsary nor proper. It would have only led 
to misjoinder of parties. 

T. Mr. Sarin concedes that defend- 
ant-respondent 2 was not a necessary 
party but vehemently urges that he was 
a proper party znd in this connection 
relies on Ram Krishna Sardar v. Sree 
Kanta Mondal, AIR 1929 Cal 667, and 
Ram Swarup Singh v. Mahabir Mahton, 
AIR 1960 Pat 235. Facts in Ram Krishna 
Sardar’s case are quite different and there 
is not the remotest semblance of similarity 
of that case with the one in hand. A 
contract to sell land had been executed 
there but later the vendor in conjunction 
with his son sold a part of that land in 
contravention of the contract to some 
other person. A suit for specific per- 
formance of the contract was instituted 
and during the pendency of that the 
father died. An application was made to 
implead the son as a party. The son ob- 
jected that he could not be made a party 
to the suit as he held the land under dif- 
ferent title from that of his father and 
the performance of contract was not 
maintainable against him. The nature of 
interest of the son had indisputably to be 
ascertained in the case in order to enforce 
the contract against him and it was in 
these circumstances that the learned 
Judges held that the son was not only a 
proper but a necessary party. The plain- 
tiff in the case before us is not seeking 
any enforcement of contract against de- 
fendant 2 and the reasoning in Ram 
Krishna Sardar’s case, AIR 1929 Cal 667 
is thus wholly inapplicable. 


In Ram Swarup Singh’s case, AIR 
1960 Pat 235 a suit for specific perform- 
ance of a contract of sale in regard to 
certain immoveadle property was filed. 
After the execution of the contract, the 
vendor sold the same property by a regis- 
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tered sale-deed to one* Amrit Lal Sahu. 
In such a situation, Shib Chandra Prasad 
J. held that since the céntract could be 
enforced either against, a party.to the 
sale or any other person claiming under 
him by a title arising -subsequent to the 
contract, it was necessary- for thé prior 
purchaser to implead the subsequent pur- 
chaser in a suit for specific performance, 
A decree passed in favour of the prior 
purchaser was bound to affect the subse- 
quent purchaser’s right in the property 
in whose favour a regular r2gistered sale-« 
deed had been executed. The prior pur- 
chaser had indeed a cause of action 
against a subsequent purchaser and it was, 
therefore, necessary to implead the latter, 
No such question arises in the present 
case. There is only an agreement to sell 
in favour of defendant 2 which creates no 
right, title or interest in tke property as 
distinguished from a sale. 


8. No other decided case has 
been cited before me by the learned 
counsel, 


3. I must, therefore, hold that 
Shri Aggarwal was neither a necessary 
nor a proper party. The trial Court must 
proceed with the suit. It is needless to 
mention that this defendant can, of 
course, pursue any legal independent re~ 
medy as may be available to him to en~ 
force his rights arising under the con- 
tract of sale made in his favour but he 
cannot be allowed to join this litigation 
as initiated by the plaintiff on the 
strength of an earlier agreement of sale 
in his favour. 


- 10. In the result, the revision peti- 
tion is allowed and the order of the trial 
Court impleading Shri J. R. Aggarwal as 
defendant 2 in the suit set aside with no 


order as to costs. 
Petition allowed. 
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Appellant. o, 

JUDGMENT :— The only question 
that is involved in this letters patent 
appeal is whether “the learned Single 
Judge was right in-reversing the decision 
of the lower appellate Court on the ques- 
tion whether the appellant was or was 
not a money-lender. 

2. The plaintiff filed a suit for 
recovery of Rs. 1495/- on the basis of two 
pronotes dated 7th November, 1961. This 
suit was contested by the defendant-deb-~ 
tor. On the pleadings of the parties, the 
following three issues were framed:— __ 

“1, Whether the pronotes in suit 
were executed by the defendant for con- 
sideration? 

9. Did the pronotes require presenta- 
tion? BO 

3. Whether the plaintiff is a money~ 
Tender? If so, its effect?” 

3. Issues Nos. 1 and 2 were found 
fin favour of the plaintiff. On issue No. 
3, the trial Court held that the plaintiff 
was a money-lender and could not bring 
the present suit without obtaining a 
money-lender’s license. Therefore, the 
trial Court dismissed the plaintiff’s suit. 
On appeal by the plaintiff, the lower ap- 
pellate Court came to the conclusion after 
consideration of the evidence that the 
plaintiff was not a money-lender and ac- 
cordingly reversed the decision of the 
trial Court after maintaining the findings 
of that Court on issues‘Nos. 1 and 2. The 
result was that the plaintiff's suit was 
decreed. The defendant then came up in 
second appeal to this Court. The learn- 
ed Single Judge reversed the decision of 
the lower appellate Court and restored 
that of the trial Court. The only issue 
that was debated before the learned 
Single Judge was the third issue. The 
learned Single Judge, after setting down 
the following ten facts which had been 
found by the Courts below, namely:— 

“1, Rs. 500/~ advanced on 23-12-1959 
on the basis of a pronote, Exhibit D-1, to 
one Chanan Ram son of Kartar Chand 
of village Alaldipur, carrying interest at 
1 per cent. per mensem. ` 

2. Rs. 300/- advanced on 17-5-1961 
on the basis of a pronote, Exhibit D-2, to 
Walaiti Ram of village Alaldipur, carry- 
ing interest at 1 per cent. per mensem. 
3. Rs. 300/~ advanced on 8-8-1963 on 
the basis of a pronote, Exhibit D-3, to 


Kartar Singh son of Rur Singh Jat of © 


Village Daulatpur. carrying interest at 
12 per cent. per annum. 

4. Rs. 100/- (Rs. 163/-7) advanced on 
27-10-1963 on the basis of a pronote, 
Exhibit D-4, to Lachhman Dass son of 
Beli Ram, carrying interest at 1 per cent, 
per mensem. 

5. Rs. 100/- advanced on 17-12-1963 
on the basis of a pronote, Exhibit D-5, 
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to one Puran Singh son of Harnam Singh, 
carrying interest at 10 per cent. per 
annum. 

6. Rs. 465/- advanced on 16-4-1964 
on the basis of a pronote, Exhibit D-6, to 
Walaiti Ram Aggarwal of village Alaldi- 
pur carrying interest at 1 per cent. per 
mensem. 

7. Rs. 40/- advanced on 3-7-1965 on 
the basis of a pronote, Exhibit D-7 to 
Charan Singh of Kishangarh, carrying 
interest at 1 per cent. per mensem. 

8. Rs. 250/- advanced on 18-9-1965 on 
the basis of pronote, Exhibit D-8, to 
Chanan Ram son of Kartar Chand of 
village Alaldipur, carrying interest at 15 
per cent. per annum.” 

9. Rs. 1000/- advanced on 2-4-1964 
on the basis of a pronote, Exhibit P-10, 
to Gharib Singh Chela son of Jawahar 
Singh of village Sikandpur, carrying inte- 
rest at 1 per cent. per mensem. 

10. Rs. 528/- advanced on 17-4-1964 
on the basis of a pronote, Exhibit P-11 
to Kartar Singh son of Kabul Singh of 
village Kishangarh, carrying interest at 1 
per cent. per mensem.” 
drew the inference that the plaintiff was 
a money-lender. The contention of the 
learned counsel for the respondent that 
the second appeal stood concluded by a 
finding of fact was overruled. The plaintiff 
who is dissatisfied with this decision has 
come up in an appeal under clause 10 of 
the Letters Patent, and that is how the . 
matter has been placed before us. 


4, The respondent was served. He 
did not engage any counsel. Conse- 
quently, a registered post-card for an 
actual date was sent to him. Therefore, 
the service is complete and we are deter- 
mining the appeal in the absence of the 
respondent. 


5. The learned counsel for the 
appellant has contended before us that 
the learned Single Judge was in error in 
reversing the decision of the lower ap- 
pellate Court on a question of fact. The 
lower appellate Court had on considera- 
tion of the facts already enumerated come 
to a firm. conclusion that the plaintiff 
was not a money-lender. The question 
whether the plaintiff is or is not a money- 
lender is purely a question of fact and 
any inference drawn from facts qua that 
would be an inference of fact and thus 
binding in second appeal. Their Lord- 
ships of the Supreme Court in Sree Mee~ 
nakshi Mills Ltd. v. L-T. Commr., AIR 
1957 SC 49, laid the four following pro- 
positions at page 65 of the report:— 

“I. When the point for determination 
is a pure question of law such as con- 
struction of a statute or document of 
title, the decision of the Tribunal is open 
to reference to the Court under Sec- 
tion 66 (1). 

2. When the point for determination 
is a mixed question of law and fact, while 


4 


` pondent, there will be no 
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the finding of the Tribunal on the facts 
found is final, its decision as to the legal 
effect of those findings is a question of 
law which can be reviewed by the Court. 

3. A finding on a question of fact is 
open to attack under Section 66 (1) as 
erroneous in law when there is no evi- 
dence to support it or if it is perverse. 

4. When the finding is one of fact, 
the fact that it is itself an inference from 
other basic facts will not alter its charac- 
ter as one of fact.” 


The position vis-a-vis Section 100 of 
the Code of Civil Procedure is the same. 
In fact the decisions, which their Lord- 
ships considered et page 64 of the report 
were decisions urder Section 100 of the 
Code of Civil Procedure. To the present 
case proposition No. 4 fully applies. It is 
not a case where the decision of the lower 
appellate Court was not based on evi- 
dence. The entir2 evidence had been 
taken into considsration and thereafter 
the Court came tc the conclusion that the 
plaintiff was not a money-lender. We are, 
therefore, clearly of the view that the 
learned Single Judge had no jurisdiction 
to disturb the firding of fact arrived at 
by the lower appellate Court. 

6. For the reasons recorded above, 
we allow this appeal, set aside the judg- 
ment of the learned Single Judge and 


restore that of the lower appellate Court. 


As there is no representation for the res- 
order as to 
costs, 

Appeal allowed. 





‘AIR 1971 PUNJAB & HARYANA 404 
(V 58 C 98) 


D. 8. TEWATIA, J. 


Munshi and others, Plaintiffs-Appel- 
lants v. Krishan and others, Defendants- 
Respondents. 


Second Appeal No. 917 of 1968, D/- 
26-10-1970, from decree of B. S. Yadav, 
Addl. Dist. J., Rohtak, Camp Jind, D/- 
23-2-1968. 

Limitation Act (1908), Art. 142 — 
Persons in joint possession can acquire 
title by adverse possession for over a 
period of twelve years. Concept of joint 
possession and of exclusive possession are 
not necessarily antithetical — (X-Ref. — 
Art. 144). 1970 Fun LJ 765, Foll. 


(Para 8). 


In this case she plaintiffs based their 
claim to the suit land on the allegation 
that they and defendant No. 5 were the 
descendants of a common ancestor and 
had become entified to the suit land by 
adverse possession over the statutory 
period. The defendant No. 5 chose to 
support the case of defendants Nos. 1 to 
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defendants 1 to 4, had got 


A. I. R. 


4 who had contested the claim of the 
plaintiffs to ownership by adverse posses- 
sion. In second appeal High Court con- 
firmed the decree of the trial court de- 
claring plaintiffs as owner of the suit land 
to the extent of their share. (Paras 8, 11) 
Cases Referred: Chronological Paras 
(1970) S. A. No. 1084 of 1966, D/- 

28-9-1970 = 1970 Pun LJ 765, 

Smt. Bhullan v. Mam Raj 
(1933) AIR 1933 Lah 786 (V 20) = 

149 Ind Cas 509, Hussain Ali Shah 

v. Sardar Ali Shah 

Puran Chand with J. V. Gupta, for 

Appellants; Parkash Chand Jain with G, 
C. Mittal, for Respondents. 


JUDGMENT :— This appeal arises 
out of a suit for declaration at the instance 
of the plaintiff-appellants to the effect 
that they and defendant No. 5, Shibban, 
had become owners of the suit land mea- 
suring 210 Bighas 7 Biswas by adverse 
possession for a period of more than hun- 
dred years and for grant of an injunction 
restraining defendants 1 to 4 from inter- 
fering with their possessicn. 

2. The plaintiffs based their claim 
in the Court on the allegations that they 
and defendant No. 5 were the descendants 
of a common ancestor and for over hun- 
dred years the ancestors of the plaintiffs 
and defendant No. 5. and later on the 
Plaintiffs and defendant No. 5 themselves, 
had been in possession of the suit land 
as owners and that their hostile possessory 
rights over the suit land had matured 
into ownership rights. It has been fur- 
ther alleged that Ram Singh, ancestor of 
issued the 
notices of ejectment to the -plaintiffs dur- 
ing the. year 1997 Bk. and the plaintiffs 
had filed a suit and got those notices can- 
celled vide the order of the Assistant 
Collector, First Grade, Sunam, dated Jeth 
2, 1999 Bk. On the basis of the said 
order, mutation No. 2456 about the owner- 
ship was sanctioned in favour of the 
Plaintiffs and defendant No. 5 on 12-6- 
1960, but the Assistant Collector, First 
Grade, vide his order, dated 25-9-1960, 
set aside that mutation, which order led 
to the filing of the present suit. 

3; Defendant No. 5 supported the 
claim of defendants 1 to 4. ‘Defendant 
No. 4 did not contest the suit and he was 
proceeded against ex parte. Defendants 
1 to 3 were the main contestants before 
the Courts below. They denied that the 
plaintiffs were in hostile possession of the 
land in dispute. In fact, it was pleaded 
that the plaintiffs and defendant No. 5 
were in permissive possession of the land 
in their possession. 

4. On the pleadings of the parties, 
the trial Court framed the following 
issues: — 

“ti. Have the plaintiffs become owners 
of the suit land in their possession or any 
part thereof by adverse possession? 


amm EB I i 


1971 


2. If issue No. I is not proved, are 
the plaintiffs owners of 7/8th share of the 
suit property? 

“3. Are the plaintiffs in possession of 
any part of the suit-land? If not, to what 
effect? i 

4. Relief.” 

The trial Court decreed the suit with the 
finding that the plaintiffs and defendant 
No. 5 were in hostile possession of the 
suit land whick. continued for a period of 
over twelve years and consequently they 
had become owners of the same. On ap- 
peal, the lower appellate Court set aside 
the judgment and decree of the trial Court 
and dismissed the suit of the plaintiffs 
with the finding that since all the plain- 
tiffs had admittedly continued in joint 
possession of the suit land, one of the 
ingredients of adverse possession that a 
person claiming ownership by adverse 
possession must continue to remain in 
exclusive possession of the property in 
question is missing in this case as the 
joint possession is the very antithesis of 
the exclusive possession, so it could not 
be held that all the plaintiffs, or any one 
of them. were in exclusive possession of 
the suit land for the requisite period as 
to enable the Ccurt to grant a declaration 
that they had become owners by adverse 
possession. It is against this judgment 
and decree of the lower appellate Court 
that the plaintiffs have come up in second 
appeal to this Court. 


5. Learned counsel for the appel- 
lants has urged that where certain per- 
sons continue to be in joint possession 
under a hostile title for a statutory period 
of over twelve years, they acquire owner- 
ship rights by adverse possession and, in 
such circumstances, land under joint pos- 
session to the extent of their share shall 
be considered in their exclusive posses- 
sion. While the learned counsel for the 
respondents, on the contrary, has urged 
that a person in joint possession cannot be 
considered to be in exclusive possession 
and so even if he continues to be in joint 
possession for more than twelve years, 
he cannot acquire any ownership rights 
by adverse possession. He has further 
emphasised the fact that before a person 
can acquire ownership rights by adverse 
possession, he must establish that his 
possession was exclusive, that such a pos- 
session was hostile and that such a pos- 
session continued for a period of over 
twelve years and if any of these ingredi- 
ents is missing, then such a person cannot 
acquire ownership rights by adverse pos- 
session. 

6. I have given the matter my 
careful consideration and am of the 
opinion that this appeal must succeed. 
To appreciate the position in the present 
case. a brief history of the suit land may 
be recapitulated here. The suit land 
formed part of a huge area which was 
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jointly owned by the plaintiffs and de- 
fendant No. 5 and as a result of the parti-~ 
tion carried out in the year 1994 Bk. the 
suit land fell to the share of the ances- 
tors of defendants 1 to 4, but continued 
to be in possession of the ancestors of 
the plaintifis and defendant No. 5. Later 
on, as already stated, in the year 1997 
Bk., Ram Singh, ancestor of defendants 1 
to 4, got a notice issued under Section 45 
of the Punjab Tenancy Act against the 
plaintiffs and defendant No. 5, as also 
against their ancestors, that they were 
their tenants and they be ejected. That 
notice was resisted at the instance of the 
ancestors of the plaintiffs and defendant 
No. 5 and on 2nd of Jeth 1999 Bk., the 
Assistant Collector, by a decree, cancelled 
the said notice on the ground that the 
plaintiffs and defendant No. 5 were not 
the tenants on the land. 


7. The learned counsel for the 
respondents has cited certain decisions to 
show that from the fact that a person re- 
corded as tenant-at-will was not paying 
any rent, it cannot be assumed that his 
possession was adverse to the owner, but 
I do not feel any necessity to advert to 
those cases, because from the facts nar- 
rated above, it is clear that at least from 


. the date the plaintiffs and defendant No. 5 


contested that they were the tenants of 
the ancestors of defendants 1 to 4, their 
possession over the suit land has to be 
considered hostile. At this stage, notice 
of one decision referred to by the learned 
counsel for the respondents may be taken 
which is reported in Hussain Ali Shah v. 
Sardar Ali Shah, AIR 1933 Lah 786, 
wherein it was held that a person claim- 
ing adverse possession must get the entry 
corrected and must get his name entered 
in the column of ownership in place of 
the name of the original owner. I do 
not think, this authority can be of any 
avail to the respondents. In that case, 
the person claiming adverse possession 
made a statement at one stage before the 
revenue authorities that he was the 
manager of the property on behalf of the 
owner. So on the peculiar facts of that 
case it was held that if he claimed owner- 
ship of the property he should have got 
the entries corrected. In the case before 
me, the plaintiff-appellants had challeng- 
ed the fact that they were the tenants of 
the owners and it was not incumbent on 
them to get the revenue record correct- 
ed. As and when their possessory rights 
ripened into ownership rights, they ap- 
proached the revenue Court for effecting 
the mutation of ownership which was de~ 
clined and which led to their filing of the 
present suit. 


8. Now the question that arises for 
consideration is as to how much land was 
under their hostile possession and whe- 
ther they continued in hostile possession 
of such a land for a period of over twelve 
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years, as also as te whether a body of co- 
sharers in joint possession can be consi- 
dered to be in exdusive possession of. the 
land in question qua the owner. In my 
opinion, the theory of exclusive posses- 
sion assumes importance only in the con- 
text where one co-sharer makes a claim 
of adverse possession against another co- 
sharer, because in law possession of one 
eo-sharer is possession of all. So a co- 
sharer has to show that he is in exclusive 
possession of the land under a hostile 
title, but where certain persons jointly 
possess certain lani and continue to joint- 
ly possess the said land for a period of 
more than twelve years, all the time 
under a hostile title to the owner, they 
will be considered in exclusive possession 
to the extent of their share. It may be 
stated here that L have taken a similar 
view in R. S. A. No. 1084 of 1966 (Puni), 
(Smt. Bhullan v, Mam Raj) decided on 
28-9-1970. 


9. Learned counsel for the res- 
pondents has drawn my attention to 
Jamabandi for the year 1945-46. wherein 
Khasra Nos. 9330/309 and 810, measuring 
10 Bighas 9 Biswes, are shown to be in 
self-cultivation of the landowners and 
from this, he has urged that at least on 
this portion of tha land, the plaintiffs 
have not been able to prove their adverse 
possession for over twelve years. Exhibit 
P-13, Jamabandi for the year 1953-54, 
shows the abovementioned Khasra num- 
bers in the cultivating possession of the 
appellants. The present suit was filed on 
21st December, 1£64. Although the said 
Jamabandi reflects the facts existed 
prior to its formulation, but it cannot be 
conclusively held as to at what time pre- 
vicus to the formulation of the said Jama- 
bandi the appellants had regained the 
possession of the said Khasra numbers 
from the owners. Since it was for the 
plaintiff-appellants to establish their con- 
tinued possession for over twelve years, 
which they have failed to do. so I hold 
that regarding these Khasra numbers no 
ownership rights have been acquired by 
them viz., the plaintiffs and defendant 
No. 5. 


10. Lastly, the learned counsel for 
the respondents has urged that in the 
Jamabandi for the year 1994-94 Bk., Exhi- 
bit P-10, one Lilu has been shown in culti- 
vating possession >f one share in Khewat 
No. 131/574 and the same Lilu has been 
shown in cultivating possession in the 
land comprising Ehewat No. 612 of the 
same Jamabandi, Exhibit P-10. Since 
Lilu is a stranger to the family of the 
plaintiff-appellants, so it cannot be held 
that the suit land remained in thelr pos- 
session for the statutory period of over 
twelve years as co-sharers in ancestral 
shares. There is no merit in this con- 
tention of the learned counsel, because 
Lilu who is alleged to be a stranger by 
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the respondents’ counsel ïs not a stranger, 
as he is the son of Siban and Siban is son 
of Sarnam, who is a collateral of the 
plaintiffs; and the respondents have led 
no evidence at all to prove that Lilu son 
of Siban is a stranger to the family of the 
appellants. a 

II. In view of the reasons stated 
above, this appeal succeeds except in res- 
pect of the land measuring 10 Bighas 
9 Biswas comprising in Khasra Nos. 9330/ 
809 end 810 indicated above and the judg- 
ment and decree of the Court below 
stand modified accordingly. There is no 
order as to costs, 


Order accordingly. 
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Suresh Verma,. Petitioner v. The 
State of Punjab and others, Respondents. 


oe Writ No. 1852 of 1970, D/- 31-8- 


Land Acquisition Act (1894), S. 17 — 
Where the land acquired for an urgent 
purpose was acquired bona fide for that 
purpose the owner of the land is not en- 
titled to return of the land when the 
Government subsequently uses the land 
for some other purpose. Section 48 is not 
attracted. (Paras 4, 5) 


Thus where the State Government 
acquired a land for the construction of a 
bus stand and after having spent a sub- 
stantial amount for that purpose trans- 
ferred it to a State-owned Corporation, 
the owner could not claim return of land. 

(Para 4) 

R. P. Bali, for Petitioner; S. C. Sibal, 
for Advocate-General (Punjab) and Har- 
eee: Singh (for Nos. 3 and 4) Respond- 
ents. 

ORDER :— This is a petition against 
the State Government asking for the 
quashing of the notifications whereby 
land of the petitioner measuring about 
2352 square yards situate in the estate of 
village Saleem Tabri, Tahsil and District 
Ludhiana, was acquired under the Land 
Acquisition Act, 1894 (hereinafter called 
the Act). 

2. The case of the petitioner is 
that he purchased this piece of land and 
leased out the same to Burmah Shell 
Company for a term of 20 years with 
effect from ist February, 1968, on a 
monthly rent of Rs. 220/- to enable them 
to instal petrol and diesel pumps. He 
has placed on the record a letter, Anne- 
xure ‘A’, from the Burmah Shell Com- 
pany to show that the averment that he 
had rented out the land to the said Com- 
pany is correct. There is no dispute with 
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regard to this averment but what we find 
is that the State Government issued two 
notifications on 10th June, 1968, one pur- 
porting to be under Section 4 of the Act 
and the other under Section 17 dispens- 
ing with the necessity of following the 
procedure in the matter of hearing ob~ 
jections as envisaged in Section 5-A of 
the Act. 

Section 17 gives special powers in 
cases of urgency and at the time of issue 
of these notifications the Government 
declared that the land was required at 
public expense for the construction of a 
bus stand in Ludhiana City. A notifica- 
_ tion under Section 6 was also subsequent- 
ly issued. Possession of the land was 
taken by the Government on 5th July, 
1968. and the Government actually start- 
ed construction of the bus stand and the 
` executive file which has been produced 
before me by Mr. Harphool Singh goes to 
show that the Government had invested 
about Rs. 66,000/- towards the said con~ 
struction. The award in regard to com~< 
pensation had not yet been made by the 
Collector when with the change of Minis- 
try in the State, it was decided by the 
Chief Minister on 21st August, 1969, that 
instead of having a bus stand at the ac- 
quired site the same be utilised for other 
purposes. About half the land measuring 
nearly 6 acres was decided to be handed 
over immediately to the Punjab Agro- 
Industries Corporation, respondent, a 
State-owned undertaking, to enable it to 
build up a workshop. This 
is registered under the Indian Companies 
Act with its head office at Chandigarh. 
Amongst the several objects of the Cor- 
poration, some relate to the manufacture 
of agricultural implements and _ other 
equipments needed for the promotion or 
conduct of commercial or industrial enter- 
prises which the Government wants to 
encourage. The Chief Minister also took 
the decision that the compensation for 
the area passed on to the Corporation 
would have to be paid by the latter. The 
petitioner made representations to the 
Chief Minister pointing out the losses 
suffered by him as a result of not. having 
been able to avail of the lease which he 
had entered into with the Burmah Shell 
Company but the land was never releas- 
ed. He then came up to this Court with 
a petition under Articles 226 and 227 of 
the Constitution seeking to have the noti- 
fications issued under Sections 4, 6 and 17 
of the Act quashed and get the land re- 
leased for his use. A return has been 
filed on behalf of respondents 3 and 4 and 
the State, in a brief affidavit sworn by 
Shri Ujagar Singh, Joint Director, State 
Transport, adopted the same written 
statement. 


3. Mr. Ranbir Partap Bali, learn- 
ed counsel for the petitioner, has raised 
the following contentions before me:— 


t 
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1. That the State Govrenment acquir~« 
ed the site belonging to the petitioner by 
a colourable exercise of its authority in- 
asmuch as the same was intended to be 
used for purposes other than the construc- 
tion of a bus stand; 


2. That the acquisition being really 
for the Corporation, it was incumbent on 
the State Government to have followed 
the procedure as contained in Part VII of 
the Act. The argument is that on the 
Government’s own showing the entire 
compensation for the land given to the 
Corporation was to be paid by the Cor- 
poration and when no money was to be 
paid towards compensation out of public 
funds, the acquisition must be deemed in 
law for the Corporation only; 


3. That it was not open to the Gov- 
ernment to change the purpose and the 
acquired Jand could be used only for the 
one for which it had been acquired, other~ 
wise the same should have been. released. 


4, I am afraid there is no force in 
any one of these contentions. There is no 
data to warrant the assumption that the 
State Government did not have at the time 
of the issue of the impugned notifications 
an honest motive and that it did not pro- 
pose to construct the bus stand but in- 
tended to acquire the land for any other 
purpose. We have it in the return filed 
by the Corporation that construction of 
the bus stand had partly been made and 
this fact is borne out by the executive 
file as well. The acquisition would have 
been colourable if at the time when it 
was made there was lack of bona fide 
and the object really was to use certain 
provision of law and the authority there- 
under for extraneous purposes. 


I do not find any such thing in the 
instant case but on the other hand the 
bona fides are at writ large when we 
find that the Government actually spent 
Rs. 66,000/- towards the construction of 
the bus stand. It was only when the 
ministry changed, and for the reasons 
best known to the Government, it thought 
that the bus stand should not be located 
at the site selected during the time of the 
previous ministry. Ordinarily the land 
acquired vests in the State Government 
when the Collector has made an award 
under Section 11 of the Act and thereafter 
it becomes entitled to take possession of 
the property so acquired. In eases of 
urgency, as envisaged in Section 17, the 
acquired land vests in the State Govern- 
ment free from all encumbrances though 
a ae has yet been made by the Col- 
ector. 


In the instant case, the land was re~ 
quired for an urgent purpose and it be- 
came vested in the State Government in 
the year 1968 after the requisite notifica- 
tions had been issued. “Vesting” implies 
the passing of ownership and in the in- 
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stant case, it passed to the State Govern- 
ment by virtue of Section 17 and did not 
depend on the making of the award. The 
State Government, thus, became owner 
of the property and it was open to it 
subsequently to use it for any purpose it 
liked so long as it could not be shown 
that all this was b=ing done for extrane- 
ous reasons or that the resort to the 
urgency provision and the abrogation of 
normal procedure was mala fide for 
which, as I have already said, there is no 
evidence in the present case. The owner, 
whose land has be2n acquired, when the 
acquisition is in accordance with law, is 
entitled only to compensation and cannot 
claim that if the purpose is to be changed 
the property should be returned to him, 


5. Mr. Bali has invited my atten- 
tion to Section 48 of the Act in support 
of the contention that the Government 
should have withdrawn the notification 
and released the land to the petitioner. 
Section 48 is only an enabling provision 
which permits the State Government to 
withdraw from the acquisition of any land 
of which possession has not been taken 
and not that it puts an obligation on the 
Government that if must release the land 
in any eventuality. He has not been able 
to cite before me any authority or pro- 
vision of law under which he can claim 

any such legal rigat, 


6. No dcubt the whole of the com- 
pensation for a part of the land given to 
the Corporation will have to be paid by 
it but the mere fact that subsequent to 
the acquisition and as a result of transfer 
of land to it, the latter is made to pay 
the amount of proportionate compensa- 
tion from its own Zunds does not indicate 
that the acquisition originally owas for 
the Corporation so as to necessitate resort 
to the provisions cf Part VII of the Act. 


Te For the foregoing reasons, there 
fs no merit in the writ petition which 
stands dismissed. In the peculiar circum- 
stances of the case, I leave the parties to 
bear their own costs. 

: Petition dismissed. 
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Ram Sarup Mohan Singh, Petitioner 
v. The Deputy Commissioner, Rohtak and 
others, Respondents. 
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(A) Panchayats — Punjab Gram Pan- 
chayat Act, 1952 (4 of 1953), S. 102 (2) — 
Enquiry —— Deputy Commissioner can 
order an enquiry against a delinquent 
Sarpanch on the basis of material placed 


EO/FO/C228/71/MVJ/C 


A. I. E, 


before him by the Director of Panchayats 
or anybody else. (Para 2) 

The Deputy Commissicner is not re- 
quired to be satisfied for himself about 
the necessity of an enquiry. (Para 2) 


(B) Constitution of India, Art. 226 — 
New grounds — When the petitioner a 
delinquent Sarpanch does not take objec- 
tion to the findings of the enquiry officer 
at the proper stage, he cannot challenge 
those finding in writ petition. (Para 2) 


(C) Panchayats — Punjab Gram Pan- 
chayat Act 1952 (4 of 1953), S. 102 (2) — 
Speaking order — An order of the Deputy 
Commissioner must be a speaking order. 
An order passed by him in terms of a re- 
port submitted by the Enquiry Officer 
without considering it or mechanically en- 
dorsing it is illegal — (X-Ref.— Constitu- 
tion of India, Art. 226). (Para 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Punj 9 (V 57) = 

71 Pun LR 625 (FB), State of Pun- 

jab v. Bhagat Ram Patanga 3 
(1970) 1970 Pun LJ 500 = 72 Pun 

LR 721, Gurbaksh Singh v. State 

of Punjab 3 
(1970) 1970 Pun LJ 695 = 73 Pun 

LR 96, Mehar Singh v. State of 

Punjab 3 


U. D. Gaur, for Petitioner: Ashok 
Bhan for Advocate General (Haryana), 
for Respondents, 


ORDER :-—- This petition under Arti- 
Cle 226 of the Constitution. of India has 
arisen thus. The petitioner was the Sar- 
panch of the Gram Panchayat and the 
Gram Sabha, Hassangarh, in Tehsil and 
District Rohtak, in the month of J une, 
1969, when the Director of Panchayats, 
Haryana, on the basis of a preliminary 
enquiry held by the District Development 
and Panchayat Officer, Rohtak, recom- 
mended through a letter (Annexure ‘A’ 
to the petition) addressed to the Deputy 
Commissioner, Rohtak (respondent No. 1) 
that a regular enquiry under Section 102 


(2) of the Punjab Gram Panchayat Act, 


1952 (hereinafter referred to as the Act) 
be held against the petitioner. On the 
5th of September, 1969, the Deputy Com- 
missioner made an order (Annexure “B” 
to the petition) under Section 102 (2) 
ibid directing an enquiry to be held by 
the Sub-Divisicnal Officer (Civil), Rohtak, 
against the petitioner on the following 
charges: 


A That he sold saltpetre for Rupees 
5000/- during the year 1967-68, but ac- 
counted for only Rs. 1000/- and embezzled 
the balance. Similarly he sold saltpetre 
during the years 1965-66, 1966-67, with- 
out proper auction and caused heavy los- 
ses to the Panchayat. 


2. That he has shown an exaggerated 
expenditure of Rs. 3000/- in roofing of a 
room of the Girls School building, where- 
as it would have hardly cost Rs. 1500/- 


? 
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only. Hence heavy loss has been caused 
to the Panchayat by him by misappro- 
priating the remaining amount. 

3. That he misused/misappropriated 
the sale-proceeds of fish and did not ac- 
count for in full the income from sale of 

4. That he did not deposit the income 
of the Gram Panchayat in the account of 
the Gram Panchayat opened with the 
Bank or post office, but misappropriated 
for his personal use. 


5. That he has sold two irrigation 
wells of the Panchayat without the sanc- 
tion of the competent authority. 


6. That he did not show any interest 
in realisation of the arrears of the house- 

7. That the meetings of the Gram 
Sabha are not being held regularly after 
six months as provided under Section 113 
of the Punjab Gram Panchayat Act, 1952, 
Similarly, the meetings of the Gram Pan- 
chayat are also not being held regularly 
on 7th and 22nd of each month as resolv- 
ed by the Panchayat.” . 


This order was complied with and, 
after holding the necessary enquiry, the 
Sub-Divisional Officer (Civil) submitted 
his report dated the 14th of August. 1970 
(Annexure “C” to the petition) to the 
Deputy Commissioner. The gist of the 
report in so far as charges Nas. 1, 2, 3, 5 
and 7 are concerned is as under: 

Charge No. 1: 

The petitioner acted in violation of 
the rules inasmuch as he did not auction 
the saltpetre every year but “has given it 
to any contractor who came. In case due 
auction was conducted the saltpetre could 
have been sold for much more amount. 
The Sarpanch is, therefore, guilty of 
causing loss to the Panchayat. Further- 
more, he has not even maintained any 
auction register which is again in viola- 


tion of the Government rules. This 
charge is, therefore, fully proved.” 
Charge No. 2. 


An assessment of the total cost in- 
curred in building the room was made by 
the Block Overseer at Rs. 4,035/-. The 
claim of the petitioner that he spent a 
sum of Rs. 3,500/- in roofing the room is 
apparently exaggerated. He has shown 
an inflated figure in this behalf and has 
misappropriated some money. 


Charge No. 3. 

The Sarpanch in his statement ad- 
mitted that the fish are sold every year 
though no auction is carried out and con- 
tract is given to any person who comes 
forward. This procedure is highly objec- 
tionable and there is every reason to be- 
lieve that amounts are misappropriated. 
The Sarpanch has no doubt produced re- 
ceipts for the sale of fish, Exhibits DW/3, 
4, 5, 6, 7, 8, 9 and 10. However, since 
there has been no auction there is always 
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the possibility of receipt for a low amount 
being shown in the Panchayat record. In 
this case no auction register has been 
maintained and all procedure has been 
violated. This charge is, therefore, also 
proved against the Sarpanch.” 

Charge No. 5. 

This charge was held not proved. 

Charge No. 7. 

In his statement the Sarpanch has 
deposed that once or twice he called the 
meetings of the Gram Sabha but no one 
turned up. Similarly he also called Pan- 
chayat meeting around the second or 22nd 
as resolved by the Panchayat. This 
argument of the Sarpanch also is fallaci- 
ous that no one turned up. It is clear that 
he has shown certain frivolousness in the 
way of dealing towards the Panchayat 
matters and that he has made no efforts 
to call the meetings of the Gram Sabha 
and the Gram Panchayat at the prescrib- 
ed time. As such this charge is also 
proved.” 

On the 31st of August, 1970. the De- 
puty Commissioner issued to the peti- 
tioner a final show~cause notice (Anne- 
xure “D” to the petition) which may be 
quoted in extenso: 

“Whereas I, Tirlochan Singh, LA.S., 
Deputy Commissioner, Rohtak, am satis- 
fied on the examination of the enquiry 
report of the Sub-Divisional Officer 
(Civil), Rohtak, received in this office, 
vide his No. 3114/RSD. dated 14-3-1970 
(copy enclosed) that you (Shri Ram Sarup 
Sarpanch, Gram Panchayat, Hassangarh) 
are guilty of the charges levelled against 
you in the charge-sheet, a copy of which 
was sent to you vide this office endst. 
Wo. 5044-47/DS dated 5-9-1969. 

You are, therefore, called upon to ex- 
plain as to why you should not be re- 
moved under Section 102 (2) and further 
disqualified under Section 102 (3) of the 
Gram Panchayat Act, 1952 on the esta- 
blished facts for a period of three years. 
Your explanation, if any, should reach 
this office within 15 days of the receipt of 
this notice failing which it will be pre- 
sumed that you have no explanation to 
offer and action for your disqualification 
and removal from the post of Sarpanch, 
Gram Panchayat, Hassangarh will be 
taken against you according to rules.” 


The petitioner submitted his reply to 
this notice but the Deputy Commissioner 
removed him from the office of Sarpanch 
and disqualified him for re-election to the 
Panchayat for a period of three years by 
an order (Annexure “E” to the petition) 
which, after stating the charges which 
were enquired into, proceeds thus: 


“The enquiry into all allegations was 
conducted by the Sub-Divisional Officer 
(C). Rohtak under Section 102 (2) of the 
Punjab Gram Panchayat Act, 1952, the 
Sarpanch was given a final show-cause 
notice with a copy of enquiry report, in 
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response to that his explanation was con- 
sidered and found unsatisfactory.” 

And then follows the direction regard- 
ing removal and disqualification. It is 
this order that is impugned in the peti- 
tion on various grounds, only the follow- 
ing three of whica have been urged be- 
fore me by Mr. Gaur appearing on be- 
half of the petitioner: 

(a) The proceedings were 
by the Deputy Commissioner solely in 
pursuance of the letter received by him 
from the Director of Panchayats (Anne- 
xure “A” to the petition) and not because 
he (the Deputy Commissioner) was him- 
self satisfied about the necessity of an 
enquiry. 

(b) In coming to the finding with re- 
gard to Charge Nc. 2, the Enquiry Officer 
relied upon the report of the Block Over- 
seer regarding assessment of the cost of 
the building. The assessment was made 
behind the back o2 the petitioner and the 
Overseer was never produced as a witness 
during the course of the enquiry. The 
finding of the Enquiry Officer in respect 
of charge No. 2 was, therefore, vitiated 
as also the impugned order which was 
based on an acceptance of that finding. 

(c) The Deputy Commissioner did not 
apply his mind to the merits of the case 
at any stage and merely dittoed the re- 
commendations of the Enquiry Officer 
without caring to judge whether they 
were based on proper material. Further 
the impugned order is not a speaking 
order inasmuch as it does not detail either 
the points raised by the petitioner in 
reply to the charge-sheet as also the final 
show-cause notice or the reasons why the 
same were not liable to acceptance or 
were considered unsatisfactory. 


2. The first two grounds are with- 
out substance. There is no provision of 
law or principle of natural justice which 
debars the Deputy Commissioner from 
launching an enquiry under Section 102 
(2) of the Act on the basis of material 
placed before him by the Director of Pan- 
chayats, or, for that matter, by anybody 
else. It is certainly nct required that the 
Deputy Commissioner must himself fish 

out the evidence against a delinquent 
~ Sarpanch before an enquiry can be insti- 
tuted against the latter. 


In so far as the consideration of the 
Block Overseer’s report by the Enquiry 
Officer is concerned, I find that in his ob- 
jections to the findings of that officer in 
his report dated the i4th of August, 1970 
(Annexure “C” to the petition) no objec- 
tion was at all taken either to the assess- 
ment of the cost cf the ‘room in question 
made by the Block Overseer . or to the 
propriety of the report being considered 
as evidence. Not having taken such 
objections at the proper stage, the peti- 
tioner cannot be allowed to urge them 
in these proceedings. 


initiated 
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3. Although grounds {a) and (b) 
must thus be repelled, ground (c), in my. . 
opinion, must prevail. It is conceded on 
behalf of the respondents that the im- 
pugned order is a quasi-judicial order, 
If that be so, it has also to be what is 
commonly described as a “speaking 
order”, that is, an order which gives at 
least an outline of the process of reason- 
ing by which the decision contained in it 
is reached (The State of Punjab v. Bha- 
gat Ram Patanga, 71 Pun LR 625 = (AIR 
1970 Puni 9) (FB), Gurbaksh Singh v. 
The State of Punjab, 1970 Pun LJ 500, 
and Mehar Singh v. The State of Punjab, 
1970 Pun LJ 695, Mr. Ashok Bhan.) 
learned counsel for the respondents. has 
no quarrel with this proposition of law 
which he concedes. He urges, however, 
that when read in conjunction with the 
order dated the 31st of August, 1970, 
passed by the Deputy Commissioner (An~ 
nexure “D” to the petition), the impugned 
order must be regarded as a speaking 
order. In this connection he relies on 
the first paragraph of the order dated the 
sist of August, 1970, for the submission 
that the Deputy Commissioner had exa- 
mined the report of the Enquiry Officer, 
was satisfied about its correctness and on 
the basis thereof held the petitioner guilty 
of the charges levelled in the show-cause 


notice dated the 5th of September, 1969, 


and that the said order dated the 31st of 
August, 1970, must be deemed to adopt 
the reasons given by the Enquiry Officer 
for holding various charges proved against 
the petitioner. Even if the perusal and 
adoption of the Enquiry Officer’s report 
by the Deputy Commissioner amounted 
to such consideration of the case against 
the petiticner as the law requires, I am 
firmly of the opinion thet the Deputy 
Commissioner did not peruse the said 
report or that if he did, then he gave it 
no consideration worth the name, and en- 
dorsed it mechanically. My reasons for 
coming to this conclusion appear below. 

4, The Deputy Commissioner, in. 
his order dated the 31st of August, 1970, 
holds the petiticner guilty “of the charges 
levelled against you in the charge-sheet.” 
Apparently the word “charges”, just 
above quoted means all the charges con- 
tained in the charge-sheet. As stated 
earlier. the Encouiry Officer specifically 
came to the conclusion that charge No. 5 
contained in the charge-sheet was not 
proved. In stating that the petitioner was 
guilty of (all) the charges levelled against 
him, the Deputy Commissioner clearly 
went against the Enquiry Officer’s report 
and if he, in passing the order dated the 
3ist of August, 1970, gave effect merely to 
that report, it must be held that he had 
not read its contents. 

In the enquiry report it was specifi- 
cally mentioned at the end of the discus~ 
sion of the evidence in relation to each 
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charge (except charge No. 5) that the 
same stood proved. A perusal of the re- 
port, however, clearly shows that the 
first part of charge No. 1, charge No. 3 
and charge No. 7 were as a matter of fact 
not established before the Enquiry Offi- 
cer. The first part of charge No. 1 re- 
lates to the embezzlement of a sum of 
Rs, 4,000/- by the petitioner. There is 
not a word in the enquiry report holding 
the petitioner guilty of such embezzle- 
ment. On the contrary. the evidence dis- 
cussed by the Enquiry Officer in relation 
to the allegation under consideration was 
to the effect that the entire sum of the 
saltpetre contract for the year 1967-68 
was paid by the contractor although this 
was done after protracted correspondence. 
Nothing is said by the Enquiry Officer 
about the withholding of this amount by 
the petitioner from the Panchayat funds 
even for a moment. The erroneous aver- 
ment by the Enquiry Officer that he 
found charge No. 1 as fully proved was 
adopted by the Deputy Commissioner as 
it stood and without detection of error, a 
situation which would surely not have 
arisen had the Deputy Commissioner 
given any real consideration to the En- 
quiry Officer’s report. 


In relation to charge No. 3, the find- 
fing of the Enquiry Officer was that no 
auction register had been maintained and 
that usual procedure had been violated. 
There was no material whatsoever on the 
record prepared by him indicating that 
the petitioner had received amounts in 
excess of those covered by receipts Exhi- 
bits DW/3-10 and the proof of the alleged 
misappropriation consisted merely of a 
belief of the Enquiry Officer flowing 
from the violation of procedure of which 
the petitioner was held guilty. The 
amount misused or misappropriated was 
neither determined nor was determinable 
on the evidence available. Had the De- 
puty Commissioner scrutinized the discus- 
sion of evidence by the Enquiry Officer 
“with regard to charge No. 3, he could 
not have failed to note that the charge 
had remained in reality unproved. 

The conclusion of the Enquiry Officer 
regarding charge No. 7 that it stands prov- 
ed is based on no evidence at all. The 
petitioner claimed that he had been regu- 
larly calling meetings of the Panchayat. 
The entire basis for the Enquiry Officer 
turning down the claim was “that he has 
shown certain frivolousness in the way of 
dealing towards the Panchayat matters 
and that he has made no efforts to call 
the meetings of the Gram Sabha and the 
Gram Panchayat at the prescribed time”. 
This basis does not consist of evidence 
but of a conclusion of the Enquiry Off- 
cer from some material of which the de- 
tails are unknown. It may even be that 
there was no such material forthcoming 
and that the Enquiry Officer held the 
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petitioner guilty of failure to call meet- 
ings merely because such was the aver- 
ment made in the charge. Had the Deputy 
Commissioner applied his mind to that 
part of the report which deals with charge 
No. 7. he would surely not have failed to 
see that the charge was not substantiated 
by any evidence. 

5. In the result, I hold that the 
order of the Deputy Commissioner remov- 
ing the petitioner from the office of Sar- 
panch and disqualifying him for re-elec- 
tion to the Panchayat (Annexure “E” to 
the petition) coupled with that passed by 
him on the 3ist of August, 1970 (Anne- 
xure “D” to the petition) is not a speak- 
ing order and is liable to be struck down 
for the reason that the Deputy Commis- 
sioner failed to apply his mind to the 
report of the Enquiry Officer and to come 
to a decision of his own, albeit a decision 
adopting the said report, and hereby 
quash the same. The parties are, how- 
ever, left to bear their own costs. 

- Petition allowed, 





~ 


AIR 1971 PUNJAB & HARYANA 411 
(V 58 C 101) 


H. R. SODHI, J. 


Anand and others. Appellants v. 
SR Chander and another, Respond- 
ents. , 


S. A. F. O. No. 53 of 1970, D/- 11-1- 
1971 from order of V. D. Agarwal, Addl. 
Dist. J., Rohtak (II), D/- 24-1-1970. 

Punjab Pre-emption Act (1 of 1913), 
S. 22 (1) — The power to extend time for 
depositing pre-emption money is discre- 
tionary. The conduct of the plaintiff 
praying for extension is relevant while 
extending time. (Para 2) 


Thus where the conduct of the plain- 
tiff was throughout indicative of an at- 
tempt to prolong the proceedings and did 
not show any real desire to deposit 1/5th 
of the value of the suit land the court 
was right in refusing extension of time. 
This exercise of discretion cannot be 
interfered with even if plaintiffs conten- 
tion raised for the first time is accepted 
that since probable value of land was not 
fixed by court, he was entitled to deposit. 
1/5th of value given in sale deed, when 
even the 1/5th amount so calculated was 
not paid by him. (Paras 2 and 3) 
Cases Referred: Chronological Paras 
(1953) ATR 1953 Pepsu 23 (V 40) = 

ILR (1952) Patiala 342, Nihal Singh 
v. Ram Chandar I 


D. C, 


S. C. Kapur, for Appellants; 
Ahluwalia, for Respondents. 
JUDGMENT :— This is an appeal 


against the order of the Additional Dis- 
trict Judge, Rohtak, remanding the case 
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to the trial Court on setting aside the 
latter’s judgment rejecting the plaint of 
the plaintiff-respordent under Section 22 
(4) of the Punjab Pre-emption Act, 1913 
on the ground that the plaintiff failed to 
deposit 1/5th of probable value of the suit 
land within the fixed period. Facts are 
not complicated and may be stated in 
narrow compass. A sale of agricultural 
land made by a registered sale deed dated 
Ist of July, 1967 for an ostensible consi~ 
deration of Rs. 9,000/- was sought to be 
pre-empted by tke  plaintiff-respondent. 
A suit was filed or. 21st of June 1968 and 
an order made by the trial Court on 24th 
of June 1968 in tne following terms in 
the presence of the counsel for the plain- 
tiff:— 


“Case be registered. Issue summons 
for 8th of August 1968 on process-fee and 
filing of copy of plaint. Rs. 3800/~ to be 
deposited on or before 7th of August 1968 
as 1/5th pre-emption money.” 


The plaintiff failed to deposit the amount 
by 7th of August 1968, but an application 
was made by him on that day in which 
it was stated that he had not been able 
to arrange 1/5th of the pre-emption 
money, i.e.. Rs. 1830/-, because of his ill- 
ness. An extensicn of time was prayed 
for but the trial Court rejected his re- 
quest on the same date with an observa- 
tion that there was no justification for 
extension of time limit. It is significant 
to note that thougn the order as made on 
24h of June 1968 requiring him to depo- 
sit a sum of Rs. 2800/-, yet in the appli- 
cation the amount required to be depo- 
sited was stated ta be only Rs. 1800/-. It 
was not suggested by the plaintiff that 
the amount of Rs. 3800/- had not been 
correctly assessed as 1/5th of the probable 
value of the suit land. 


After the disntissal of this application, 
another application. was made on the same 
day at the fag-end of the Court hours, 
namely, at 4-30 P.M. in which the request 
for extension of time to deposit 1/5th of 
the purchase price was repeated. No 
other fact was stated, nor was it pleaded 
that the probable value of the land had 
not been correctly assessed. The second 
application thus in substance asked for 
review of the earlier order passed on the 
same day by which the first request for 
extension of time had been declined. 'The 
second application was put up before the 
Sub. Judge on 12th of August, 1968 be- 
cause in between there were holidays 
and he was also on casual leave. It was 
ordered that the case should be put up 
along with the fie on 14th of August, 
1968. The plaintiff had not till then filed 
a copy of the sale deed and he was asked 
to do so by 21st of August, 1968. Noi 
such copy was filed even on that day and 
the case was adjourned to 22nd of August, 
1968 and then to 23rd of August, 1968 for 
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arguments and orders. It was held that 
no good and sufficient cause had been 
shown by the plaintiff justifying the ex- 
tension of time for deposit of 1/5th of 
the probable value of the suit land. The 
plaint was accordingly rejected on 24th of 
August, 1968 under Section 22 (4) of the 
Pre-emption Act. 


An appeal being preferred by the 
plaintiff, the Additional District Judge 
relying on a judgment of the Pepsu High 
Court reported as Nihal Singh v. Ram 
Chandar, AIR 1953 Pepsu 23, came to the 
conclusion that the Court of first instance 
had erred in not determining the proba- 
ble value of the suit land and its order 
requiring the plaintiff to deposit a sum 
of Rs. 3800/- as 1/5th of the probable 
value was, therefore, inherently defective 
for which the plaintiff could not be pena- 
lised. The case was remanded with a 
direction to the trial Court to fix the pro- 
bable value of the property and to direct 
the plaintiff to deposit 1/5th thereof by a. 
date to be fixed afresh. It is against this 
order that the defendant-vendees have 
now come up in appeal. 


2. Section 22 (1) reads as under:— 

“In every suit for pre-emption the 
Court shall at, or at any time before, the 
settlement of issues, require the plaintiff 
to deposit in Court such sum as does not, 
in the opinion of the Court, exceed one~ 
fifth of the probable value of the land or 
property, or require, the plaintiff to give 
security to the satisfaction of the Court 
for the payment, if required, of a sum not 
exceeding such probable value within 
ah time as the Court may fix in such 
order.” 


It is provided In sub-section (4) of this 
Section that if the plaintiff fails, within 
the time fixed by the Court, to deposit 
or furnish security mentioned in sub-sec- 
tion (1) or (2), his plaint shall be rejected. 
It is. of course, open to the Court to 
grant further time in the exercise of its 
judicial discretion and in that case the ~ 
amount of 1/5th of the prcbable value of 
the suit property has to be deposited with- 
in the extended time. The deposit of 
1/5th amount is beyond doubt in the 
nature of security to protect a vendee 
against a frivolous and vexatious suit by 
an alleged pre-emptor who may not 
sometime be prosecuting the proceedings 
in good faith, The deposit gives a gua- 
rantee that the plaintiff means to proceed 
with the suit and that his object is not 
to harass the vendee for ulterior ends, 
Section 22 (3) which provides that every 
sum deposited or secured under sub-sec- 
tion (1) or (2) shall be available for the 
discharge of costs is another guarantee 
given to the vendee who can recover his 
costs readily out of the amount deposited 
by the plaintiff. 

Section 22 (1), which has been quoted 
above in extenso, lays down beyond any. 
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manner of doubt that the Court must at 
or before the settlement of issues require 
the plaintiff to deposit a sum not exceed- 
ing 1/5th of the probable value of the 
suit property or it may in the alternative 
call upon him to give security to the 
satisfaction of the Court for payment of a 
sum not exceeding such probable value 
within such time as the Court may fix 
‘Hin this behalf. The order of the Court 
must be clear and specific as non-compli~ 
ance therewith entails serious consequen~ 
ces for the plaintiff whose plaint is liable 
to be rejected. The Court has power to 
extend time, but the conduct of the plain~ 
tiff praying for extension is every time 
relevant. The exercise of discretion in 
the matter of allowing request for exten- 
sion is judicial and the plaintiff has to 
make out a good and sufficient cause. 
When a discretion has been exercised by 
the trial Court one way or the other, a 
Court of appeal should normally be reluc- 
tant to interfere in the exercise of that 
‘discretion unless it is of the opinion that 
any such exercise was not judicial but 
arbitrary, capricious or whimsical. The 
Additional District Judge held the order 
of the trial Court to be suffering from a 
legal infirmity inasmuch it had not been 
stated in that order as passed on 24th of 
August, 1968 as to what was the probable 
value of the suit property of which 1/5th 
was to be deposited under Section 22 (1). 


Reliance in this connection was placed 
on a judgment of the Pepsu High Court in 
Nihal Singh’s case, AIR 1953 Pepsu 23 
(supra). The facts of that case are clear- 
ly distinguishable and have no semblance 
of resemblance with the case in hand, 
The trial Sub-Judge there did not specify 
any amount which was to be deposited. 
He only stated in the order that ‘Zar-i- 
khamas vakil muddayi 15-12-2004 tak 
dakhil karey.” The sale, as per sale deed, 
purported to be for a. sum of Rs. 700/- 
but it had been alleged in the plaint that 
in fact Rs. 270/- only were paid before 
the Sub-Registrar and that Rs. 430/- had 
~ been added fictitiously. A decree for 
possession on payment of Rs. 270/- was 
prayed for. It was in the background of 
these averments that the plaintiff deposit- 
ed only 1/5th of Rs. 270/- by the fixed 
date. He took the order of the Sub-Judge 
to mean that he was required to deposit 
1/5th of the price that had in fact been 
paid. In such a situation. it was held 
that rejection of the plaint for the failure 
of the plaintiff to deposit 1/5th of Rupees 
700/- was illegal. The order of the Sub- 
Judge about the deposit of 1/5th amount 
was certainly vague and capable of lead- 
ing to a misunderstanding as the amount 
of 1/5th had not been specified. Passey, 
J. took the view, and, if I may say so 
with all respect, rightly, that without 
making estimate of the probable value, 
the trial Court could not punish the plain-~ 
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ca for his omission to comply with the 
order. 

In the instant case, the amount of 
1/5th had been definitely fixed at Rupees 
3800/- which the plaintiff was bound to 
deposit on or before the 7th of August, 
1968. Till the date by which he was to 
deposit the amount, the plaintiff raised no 
objection that the trial Court had not fix- 
ed probable value of the suit land and 
that he should be permitted to deposit 
1/5th of the consideration of Rs. 9000/- as 
recited in the sale deed. On the other 
hand. when he appeared in Court on 7th 
of August 1968, he only asked for exten- 
sion of time on a ground which appeared 
to the trial Court to be not well founded. 
The amount of 1/5th was mentioned as 
Rs. 1800/- though the order actually was 
for the deposit of Rs. 3800/-. The atten- 
tion of the trial Court was not drawn to 
any infirmity in the order and the plain- 
tiff was not prepared to deposit even 
Rs. 1800/-- When the prayer for exten- 
Sion of time was rejected, he made another 
application on the same date but again he 
was not possessed of any money which 
could be deposited towards 1/5th even if 
the probable value was fixed at Rs. 9000/-, 
as given in the sale deed. As a matter 
of fact, the plaintiff never produced sale 
deed in spite of getting an adjournment 
for doing so. The conduct of the plain- 
tiff was very relevant and, in the circum- 
stances stated above, I am irresistibly 
driven to the inference that the applica- 
tions made by him was not bona fide. 


‘The trial Court rightly rejected the. re- 


quest for extension of time but the appel- 
late Court did not correctly appreciate 
the true import of the judgment in Nihal 
Singh’s case, AIR 1953 Pepsu 23 (supra) 
when it interfered with the exercise of 
discretion by the trial Court. 


3. Mr. D. C. Ahluwalia, learned 
counsel for the respondents, has vehe- 
mertly urged before me that the Court 
should have determined probable value 
and the same could not be held to exceed 
the sale price as stated in the sale deed. 
Learned counsel fails to see that the con- 
duct of the plaintiff was throughout indi- 
cative of an attempt to prolong the pro- 
ceedings in order to gain time and did not! ° 
show any genuine desire to deposit 1/5th 
of the value of the suit land. There is no 
rule of law that the probable value can- 
not exceed the ostensible sale price as 
given in the sale deed and it is open to 
the Court in each case to determine what 
is really the probable value though any 
such determination shall not affect a deci- 
sion consequently made as to the market 
value of the suit property. The plaintiff, 
as already stated. was not prepared to 
deposit even Rs. 1800/- on or before the 
7th of August, 1968 and the trial Court 
rightly exercised its discretion in refus- 
ing to extend time. 


444 P. & H. [Prs. 1-3] Ram Sarup Malhotra v. Chief Commr. (Suri J.) 


A, In the result, the appeal-is 
allowed, order of the trial Court upheld 
and that of the lower appellate Court re- 
manding the case back set aside with 


costs, 
Appeal allowed. 
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Ram Sarup Malhotra, Petitioner v. 
The Chief Commissioner and others, Res- 
pondents. 

Civil Writ No. 2705 of 1970, DA 
30-11-1970. 

Chandigarh (Sales of Sites and Build- 
ings) Rules, 1960, B. 9 —— Site allotted for 
manufacture of biscuits and bakery, but 
used for making and selling Indian sweets 
(Halwai) may be resumed by the Estate 


Officer. 1968 Cur LJ 877 (Punj), Distin- 
guished. (Para 8) 
Cases Referred: Chronological Paras 


(1968) 1968 Cur LJ 877 = 70 Pun 
LR 902, Behari Lal v. Estate 
Officer 5, 6 


I. K. Mehta, for Petitioner; R. L, 
Aggarwal (for Nos. 1 to 3) and R. K. 
Chhibber (for No. 4), for Respondents. 


ORDER :— The allotment of shop- 
cum-flat No. 12 in Sector 20-C in Chandi- 
garh, which had been made in petitioner’s 
favour in 1966, has been cancelled by the 
Estate Officer, Chandigarh, respondent No. 
3 by an order (Annexure ‘A’) dated 9-12- 
1969 and the site has been directed to be 
resumed. The reeson given is that the 
site had been allotted to the petitioner 
for carrying on the business of manufac- 
ture of Biscuits and Bakery and that he 
had misused the tremises for the manu- 
facture and sale of sweets by carrying on 
Halwai’s business. 


It was also found that in the original 
allotment letter. on the respondents’ re- 
cords, the word ‘sweets’ had been inter- 
polated in collusion with some official in 
the Estate Office and that it could be 
reasonably inferred that the petitioner 
who derived the kenefit of the interpola- 
tion was a party thereto. An appeal 
(Annexure ‘B’) filed by the petitioner has 
been dismissed by an order dated 21st 
May, 1970 (Annexure ‘C’) of the Chief 
Administrator, ressondent No. 2, and a 
revision petition (Annexure ‘D’) filed be- 
fore the Chief Commissioner respondent 
No. 1, has also not met with any better 
fate vide order dated 28-7-1970 (Anne- 
xure ‘E’), The allottee now invokes this 
Court’s Civil Writ jurisdiction by a peti- 
tion under Articles 226 and 227 of the 
Constitution of India. Respondent No. 4 
is the next door shopkeeper on whose 
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complaint this action had been taken 
against the petitioner by respondents 
Nos. 1 to 3. : 


2. In a return filed on behalf of 
respondents Nos. 1 to 3, it has been alleg~ 
ed that the Bakery site in dispute had 
been allotted to the petitioner on his ap- 
plication for carrying on the business of 
manufacture of Biscuits and Bakery only. 
He had misused the premises on an ears 
lier occasion also in the year 1962 but on 
a notice issued, the misuse had been dis- 
continued. Even on that occasion, the 
petitioner had filed a writ petition in the 
High Court against the proposed resump- 
tion of his plot. He had, however. dis- 
mantled and demolished the open furnace 
or bhatti and had undertaken not to sell 
sweets at the shop in future, as desired 
by the respondents. A spot inspection 
had been carried out on 18-7-1965 and 
an officer of the respondent-administra- 
tion had reported that the misuse had 
been discontinued. 


It was, however, found that this miss 


use of the premises had again been re- 
sumed by the petitioner in December, 
1969. Action for the breach of Rule 9 of 
the Chandigarh (Sale of Sites and Build- 
ings) Rules, 1960 was therefore, initiated 
against the petitioner. It was denied that 
there was any defect or illegality in the 
acts or proceedings of the respondents or 
that the orders passed were not speaking 
orders. The petitioner was said to have 
been guilty of having the records tam- 
pered with and the findings of fact arrived 
at by the respondents could not be chal- 
Jenged in these proceedings. In his ap- 
plication for allotment (Annexure ‘R.I’), 
the petitioner had stated that he had 
been carrying on a Bakery shop at Baj- 
wara for some years and that under the 
general policy of resettlement of Bajwara 
oustees, he had been allotted a Bakery 
site. After constructing the building. he 
had started only Bakery work in the 
shop. As this business was not proving 
profitable, he had asked for permission to 
use the premises as a Restaurant. He 
undertook to keep the premises neat and 
clean and in a state of preper sanitation. 
There was another Annexure R-2 dated 
15-7-1965 to these returns in which the 
petitioner had assured the respondent- 
administration that he had stopped selling 
sweets in the shop as desired by the 
Chief Administrator. He had himself in- 
vited. an inspection of the premises by 
an official of the respondent-administra- 
tion so that final action could be taken 
for restoration to him of the resumed 
premises. 


_ 3 Respondents Nos. 1 to 3 have 
given cogent reasons for their concurrent 
findings of fact that there have been soma 
subsequent interpolations in the allot- 
ment application and the order of allot« 
ment. There was no column in the print- 
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ed form of application for allotment of 
sites againts which the information given 
at an unnatural place at the top has been 
incorporated. The petitioner’s signatures 
appear at the bottom of this application 
and he has described himself there as a 
‘Bakeriwala. In the first paragraph of the 
writ petition also, the petitioner had men- 
tioned that he had been carrying on only 
Bakery business at Bajwara since 1953. 
The words ‘sweet’ or ‘sweet shop’ may, 
therefore, appear to have been grafted 
unnaturally in these documents relating to 
the allotment of the premises. It was 
necessary for the respondents to take up 
the question whether these writings were 
interpolations or forgeries in order to 
decide whether action could or could not 
be taken under Rule 9 for the resumption 
of the site. 
substance in the contention of the learn- 
ed counsel for the petitioner, Shri Mehta, 
that the respondents had no jurisdiction 
to fix the petitioner’s liability for these 
interpolations or forgeries. It was not 
the petitioner’s civil or criminal Hability 
under the ordinary law of the land that 
was being enforced and it was only for 
the limited purpose of seeing whether 
powers vested in the respondents under 
Rule 9 could be invoked or not that the 
question was gone into. - 


4. Shri Mehta had then argued 
that the premises had been actually allot- 
ted to the petitioner for the carrying on 
of a Confectioner’s business. According to 
him, Bakery business and Confectioner’s 
business always go together. He relied 
in this connection on the dictionary mean- 
ings of a Baker or a Confectioner. Con- 
fectionery business, according to English 
conceptions, would be far different from 
the Halwai’s business of sale and manu- 
facture or Indian sweets, The petitioner’s 
past conduct in agreeing to discontinue 
the Halwai’s business in 1965 may also 
be inconsistent with the plea which ‘is 
now being taken up as an afterthought. 
Manufacture of English confectionery 
could be possible by the use of a closed 
oven in a small space within the four 
walls of a room but that would not neces~ 
sarily be true about an Indian Halwai’s 
business. The latter business requires 
the use of open furnaces or bhattis which 
cannot possibly be built or placed inside 
a room without causing damage or dis- 
figurement to the premises because of the 
resulting fumes, smokes and gases ete. 
Halwai’s business also involves the use of 
big open trays and pans with syrups run- 
ning all over and attracting all types of 
flies and insects. It would, therefore, be 
difficult for a Halwai to remain within 
the confines of a premises allotted to a 
Baker and he may have to spread out 
in the verandah and open places near his 
business premises. I am, therefore, not 
inclined to agree with Shri Mehta that 





I, therefore, do not see any 
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the Bakers and Halwai’s business gene- 
rally go together in this country. The 
sticky and messy business of a Halwai 
can prove a far greater nuisance to the 
immediate neighbours than that of a 
Baker. It may be that the petitioner had 
got ration cards prepared from the ration-~ 
ing authorities as a Halwai or a Confec- 
tioner but that would not imply that the 
original allotment had been made for that 
purpose, The petitioner’s own conduct in 
the past is consistent with the respond- 
ents’ case that the site had been allotted 
only for use as a Bakery. 

5. Reliance was then placed by 
Shri Mehta on the ruling of this Court in 
Behari Lal v. Estate Officer, 1968 Cur LJ 
877 (Puni). That was a case in which 
Rule 9 of 1952 Rules was applicable. This 
rule was in the folowing words:— 

“9, Use of site.— The transferee shall 
not use the site for a purpose other than 
that for which it has been sold to him.” 
Rule 9 of the 1960 Rules, which is appli- 
cable in our case, however, has the addi- 
tional words as follows:— 

“In the case of commercial 6r indus- 
trial sites and commercial or industrial 
buildings the transferee shall not carry on 
any trade or employ any industry other 
than that specified by the Estate Officer,” 

6. The present case is governed 
by Rule 9 of the 1960 Rules. The ruling 
in Bihari Lal’s case, 1968 Cur LJ 877 
(Punj) clearly contemplates that the 
Estate Officer would have the power io 
ask the transferee not to carry on any 
trade or industry other than the one spe- 
cified by him if the 1960 Rules were ap- 
plicable to a case. If the decision in that 
case was different, it was only because 
the 1960 Rules were found inapplicable. 
That case was governed by the 1952 Rules 
which were materially different. In 
Bihari Lal’s case, 1968 Cur LJ 877 (Punj) 
the premises had been sold to the peti- 
tioner and a conveyance deed had been 
issued. The case was governed by the 
broader classification of the premises into 
residential, industrial and commercial. 
All that the Court was called upon to 
decide in that case was whether the use 
of a commercial premises as a shop was 
or was not consistent with the conditions 
of transfer of the premises. In the pre- 
sent case, the petitioner is only an allot- 
tee of the site underneath the premises 
that he has erected. He is governed by 
the 1960 Rules under which the Estate 
Officer could specify the trade that could 
be carried on in any commercial premises 
transferred to an allottee. If the ratio 
or principle of law laid down in Bihari 
Lal’s case, 1968 Cur LJ 877 (Punj) were 
to be correctly applied, it would go 
oe the petitioner rather than help 


7T. ‘Tt cannot be said that the im- 
pugned orders of respondents Nos. 1 to 3 


416 P. & H, (Prs. 7-9)-[Prs. 1-4] Gurdev Kaur v. Smt. Chanan Kaur 


are not speaking orders. Cogent reasons 
have been given by each officer in sup- 
port of the conclusions drawn by him, 
The mere fact that these officers have not 
seen eye to eye on all points may seem 
to make hardly any difference. 


8. The impugned orders of the 
[respondents do not suffer from any lack 
of inherent jurisdiction. Sections 3 (1) 
and 22 of the Capital of Punjab (Develop- 
ment and Regulation) Act, 1952 give the 
State Government powers to frame rules 
with regard to the terms and conditions 
on which any land or building in Chandi- 
garh may be transferred by the Govern- 
ment. Rule 9 of the 1960 Rules then au- 
thorises the Estate Officer to impose 
conditions and to specify the trade which 
may be carried on in any commercial or 
industrial premises. In the present case, 
the trade specified was Bakery business. 
By setting up the business of sale and 
manufacture of Indian sweets, the peti- 
tioner may appear to have committed a 
breach of the terms and conditions of the 
transfer or allotment. This breach au- 
thorises the Estate Officer to cancel the 
allotment and to resume the site, 


9. The writ petition is accordingly 
dismissed with costs. 
Petition dismissed, 
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Gurdev Kaur and others, Appellants 
v. Smt. Chanan Kaur and others, Res- 
pondents. 


Letters Patent Appeal No. 302 of 
1967, D/. 29-1- ie from judgment of 
Harbans Singh, J. in S. A. No. 75 of 1966, 
D/- 20-3-1967. 


Punjab Pre-emption Act (1 of 1913), 

S. 15 — Right of pr2-emption — The right 
of pre-emption runs with the land and 
hence legal representatives of a deceased 
pre-emptor can continue suit filed by 
am — (X-Ref.— Civil P. C. (1908), O. 22, 
R. 1). AIR 1968 SC 1205 & AIR 1954 sc 
417 & AIR 1966 Punj 348, Rel. on; Second 
Appeal No. 75 of 1966, D/- 20-3-1967 
(Puni), Reversed. (Paras 5 and 6) 


Cases Referred: Chronological Paras 
(1968) ATR 1968 SC 1205 (V 55) = 
(1968) 2 SCR 8383, Hazari v., 
Neki 1, 4, 5, 6 
(1966) ATR 1966 Punj 348 (V 53) = 
68 Pun LR 29, Hazari v. Neki 
(1954) AIR 1954 SC 417 (V 41) = 
1955 SCR 70, Auch Behari Singh 
v. Gajadhar Jaipuria 
(1914) ATR 1914 All 57 (1) (V D = 
ILR 36 All 63, Fartap Singh v. 
Daulat 


FO/GO/C720/71/LGC 


A. LR. 


(1909) ILR 31 All 623 = 6 All LJ 
887 (FB), Wajid Ali v. Shaban 4 


-(1907) 1907 Pun Re 133 = 1908 Pun 


LR 88 (FB), Faqir Ali Shah v. 
Ram Kishen 4 

R. L. Aggarwal, for Appellants; D. N. 
Awasthy, for Respondents. 

JUDGMENT :— This appeal under 
clause 10 of the Letters Patent must suc- 
ceed in view of the decision of the 
Supreme Court in Hazari v. Neki, AIR 
1908 SC 1205. 

rA A suit for pre-emption was fil- 
ed by Avtar Singh to pre-empt the sale 
made by his father Jagat Singh. During 
the pendency of the suit Avtar Singh 
died. His widow, his mother and his 


‘three daughters, who are his next heirs 


under the Hindu Succession Act, made 
an application to be impleaded as his legal 
representatives, so that they could conti- 
nue the suit. This application was re- 
jected by the trial Court and the suit was 
dismissed. The legal representatives then 
preferred an appeal against the order of 
the trial Court, and the lower appellate 
Court directed them to obtain letters of ad- 
ministration to the estate of the deceased 
and then proceed with the suit. The 
letters of administration having been ob- 
tained, the case was remanded by the 
lower appellate Court for decision on 
merits. Against the order of remand by 
the lower appellate Court a second appeal 
was preferred by the vendees to this 
Court. One of the vendees had been 
murdered in the meantime and his legal 
representatives are now on the record. 

3, The learned Single Judge took 
the view that the right of pre-emption 
was a purely personal right and, there- 
fore, the suit for pre-emption could not 
be proceeded with by the legal represen- 
tatives. In this view of the matter he 
allowed the appeal and dismissed the 
plaintiffs’ suit. On a certificate having 
been given by him, the present appeal 
under clause 10 of the Letters Patent has 
been preferred. 


4. After the decision of the learn- 
ed Single Judge the Supreme Court has 
in Hazari’s case, AIR 1968 SC 1205 held 
that the right of pre-emption goes with 
the land and, therefore, the suit can be 
carried on by the legal representatives of 
the deceased pre-emptor. In this con- 
nection reference may be made to the 
following paragraph in their Lordships’ 
judgment:— 

“4 In support of these appeals, learn- 
ed counsel put forward the argument 
that the right of pre-emption claimed by 
Neki deceased plaintiff was a personal 
right which died with him upon his death 
and the legal representatives of Neki 
were not entitled to be granted a decree 
for pre-emption. The argument was that 
the statutory right of pre-emption under 
the Punjab Act was not a heritable right 
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and no decree for pre-emption should 
have been passed by the lower Court in 
favour of the legal representatives as re- 
presenting the estate of Neki. We are 
unable to accept the argument put for- 
ward by the appellants. It is not correct 
to say that the right of pre-emption is a 
personal right on the part of the pre- 
emptor to get the retransfer of the pro- 
perty from the vendee who has already 
become the owner of the same. It Is 
true that the right of pre-emption _be- 
comes enforceable only when there is a 
sale but the right exists antecedently to 
the sale, the foundation of the right be- 
ing the avoidance of the inconvenience 
and disturbances which would arise from 
the introduction of a stranger into the 
land. The correct legal position is that 
the statutory law of pre-emption imposes 
a limitation or disability upon the owner- 
ship of a property to the extent that it 
restricts the owner’s right of sale and 
compels him to sell the property to the 
person entitled to pre-emption under the 
statute. In other words, the statutory 
right of pre-emption though not amoun- 
ting to an interest in the land is a right 
which attaches to the land and which can 
be enforced against a purchaser by the 
person entitled to pre-empt. In the pre- 
sent case, Neki obtained decrees for pre- 
emption in all the three suits against the 
appellants and these decrees were con- 
firmed by the first appellate Court. While 
the second appeals were pending in the 
High Court, Neki died and the question 
is whether under the provisions of O. 22, 
R. 1 and O. 22, R. 11 of the Code of Civil 
Procedure, the right to sue survived after 
the death of Neki. In this context, it is 
necessary to consider the provisions of 
Section 306 of the Indian Succession Act 
XXIX of 1925. This section expresses a 
qualification of the maxim actio persona- 
lis moritur cum persona to the extent 
that the section indicates that amongst 
causes of action which survive, are in- 
cluded some actions of a personal nature, 
that is to say personal actions other than 
those expressly excluded by the section 
itself It is true that the right of pre- 
emption under Section 15 (1) (a) of the 
Punjab Act of 1913 is a personal right in 
the sense that the claim of the pre-emp- 
tor depends upon the nature of his rela- 
tionship with the vendor. But under 
Section 14 of the Act, the pre-emptor 
must be a member of an agricultural tribe 
in the same group of agricultural tribe 
as the vendor and the land of which pre- 
emption is sought must be in respect of 
agricultural land sold to a member of the 
agricultural tribe. We are of opinion 
that if an involuntary transfer takes place 
by inheritance the successor to the land 
takes the whole bundle of the rights 
which go with the land including the 
right of pre-emption. The view which 
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we have taken is supported by the langu- 
age of Section 306 of the Indian Succes- 
sion Act and it follows therefore that the 
claim of Neki for pre-emption did not 
abate upon his death and that the legal 
representatives of Neki were properly 
brought on record of the second appeals 
under the provisions of O. 22, R. 1 read 
with O. 22, R. 10 of the Code of Civil Pro- 
cedure. The view that we have express- 
ed is borne out by a decision of the Pun~ 
jab High Court in Faqir Ali Shah v. Ram 
Kishen, 1907 Pun Re 133 (FB). The ques- 
tion that arose for determination in that 
case was whether the right to sue for pre- 
emption under Section 12 of the Punjab 
Laws Act upon a cause of action which 
accrued to a person in his lifetime passed 
at his death to his successor who inherit- 
ed the property through which the right 
had accrued. The view of the Full Bench 
as regards the transfer by inheritance was 
that the general principle applied and 
that the right of pre-emption passed with 
the land and the learned Judges distin- 
guished the transfer by inheritance from 
the transfer of property- by some volun- 
tary act of the parties. At p. 641 of the 
Report, Clark. C. J. observed: 


“While, therefore, there is good rea- 
son why voluntary transfer should not 
pass a right of pre-emption as regards 
properties previously sold, those reasons 
do not apply to transfers by inheritance, 
As regards transfers by inheritance, the 
general principle should apply that the 
right of pre-emption passes with the land. 


Mr. Grey laid great stress on Sec- 
tions 13 and 16 of the Punjab Laws Act 
urging that the father was the person on 
whom the notice had to be served, and 
that it was he who had the right to sue, 
and that the right was thus a personal 
one that could not be inherited by. the son. 
The right was no doubt a personal one in 
the father based on his land, but I can 
see no reason why such right cannot be 
inherited by the son. If the father had 
waived or otherwise disposed of his right 
this would no doubt be binding on the 
son, as the father was representing the 
whole estate. 


Where, however, the father has done 
nothing of the kind but has simply taken 
no steps in the matters there seems to 
me no reason why the son should not 
step into the shoes of his father and take 
the same action as the father could have 
done. The son inherits the other causes 
of action belonging to his father and why 
not this one? Nor do I see why the son 
cannot come in under Section 16, simply 
alleging that no notice as required by 
Section 13 was served on his father.” 

A similar view was expressed by the 
Full Bench of the Allahabad High Court 
in Wajid Ali v. Shaban, (1909) ILR 31 All 
623 (FB). It was held that where a right 
of pre-emption exists by custom as re- 
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corded in the village wajib-ul-arz, the 
right having once accrued did not of 
necessity lapse by the death of the pre- 
emptor before making a claim, but des- 
cended along with the property in virtue 
of which it subsisted to the heir of the 
pre-emptor.” 


5. Mr. Awasthy, learned counsel 
for the respondents, very strenuously con- 
tended that the Supreme Court decision 
does not support the view that the deci- 
sion of the learned Single Judge is erro- 
neous and in fact it does not conclude 
the present appeal. His contention is 
that in certain cases right of pre-emption 
can be a purely personal right whereas in 
other cases it cannot be a personal right 
and may be a right which runs with the 
land. His principal contention is that the 
right with which the Supreme Court was 
concerned in Hazari’s case, ATR 1968 SC 
1205 was the right which arose by reason 
of the fact that the pre-emptor was 
owner of the land in the village and 
therefore. the observations of the 
Supreme Court in that decision must be 
restricted to the cases where the right of 
pre-emption. is purely based on the right 
to inherit property. As we read the 
Supreme Court decision, we find no such 
distinction. 


In the case before the Supreme Court 
the right of pre-emption was asserted on 
the basis of relationship. We posed a 
question to Mr. Awasthy whether for the 
purposes of pre-emption under Section 15, 
a relation has necessarily to possess land 
before he can exercise his right of pre- 
emption. The learned counsel fairly and 
frankly conceded that in the case of rela- 
tionship it was not necessary. It is ad- 
mitted that it is mot necessary in all 
claims for pre-emption based on ‘Sec- 
tion 15 that the pre-emptor must own 
land. If he is related to the vendor, who 
sells his land and that relationship is the 
one contemplated by Section 15, he can 
pre-empt the sale and acquire the land in 
preference to the vendee. Faced with 
this situation the “earned counsel was 
driven to the contention that it is this 
type of right which must be held to be 
purely a personal right. It dies with 
the death of the pre-emptor pendente lite. 
We are unable to agree with this conten- 
tion. We have already reproduced the 
relevant extract frorn the decision of the 
Supreme Court in Hazari’s case, AIR 1968 
SC 1205 and it only leads to one conclu- 
sion, namely, that the right of pre-emp- 
tion is a right which runs with the land 
which is the subject-matter of suit for pre- 
emption. As this right runs with the land 
it passes on the death of the pre-emptor 
to his legal heirs and they can continue 
the suit filed by him. This view also 
finds support from the decision in Audh 
Behari Singh v. Gajadhar Jaipuria, AIR 
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1954 SC 417 and from the observations 
of B. K. Mukherjea, J. (as he then was) 
quoted below:— 


"The crux of the whole thing is thaf 
the benefit as well as the burden of the 
right of pre-emption run with the land 
and can be enforced by or against the 
owner of the land for the time being al- 
though the right of the pre-emptor does 
ae amount fo an interest in the land it~ 
S on 


6. Mr. Awasthy then referred to 
the decision of this Court in Hazari v. 
Neki. AIR 1966 Puni 348. This decision 
was taken up in appeal to the Supreme 
Court and we have already dealt with itf. 
Mr. Awasthy drew our attention to the 
distinction drawn by Mehar Singh, J. 
while disposing of the contention based on 
Partab Singh v. Daulat, ILR 36 All 63 = 
(AIR 1914 All 57 (1)) to the effect that 
the heirs of pre-emptor who had died 
could not continue the suit. The relevant 
observations of the learned Judge on 
which reliance has been placed are quota 
ed below:— 


“This case again does not advance the 
argument on the side of the appellants- 
vendees for the simple reason that the 
original pre-emptor died during the pen- 
dency of the suit, which is not the case 
in these appeals.” 


No reference was made to this decision 
by their Lordships of the Supreme Court 
in Hazari’s case, AIR 1968 SC 1205. On 
the other hand that decision proceeded 
on the simple ground that the right of 
pre-emption ran with the land sold and 
as such on the death of the pre-emptor 
his legal heirs could continue the suif, 
That being the position, there is no escape 
from the view we have taken that the 
learned Judge was in error in holding 
that the right of pre-emption was a pure- 
ly personal right and died with the death 
of the pre-emptor. 


7. For the reasons recorded above, 
we allow this appeal, set aside the deci- 
sion of the learned Single Judge and re- 
store that of the lower appellate Court, 
The parties are directed to appear before - 
the trial Court on Ist of March, 1971, 
The Court will proceed to decide the case 
on merits. We make no order as to costs 
in this appeal. 

Appeal allowed, 
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(A) Punjab Pre-emption Act (1 of 
4913), S. 15 — Where originally pre-emp- 
tion claim was based on relationship, co- 
sharership could not be allowed as an 
additional ground when claim based on 
new ground would have been time-barred. 
(1968) 70 Pun LR 455 & AIR 1933 Lah 774 
(1) & AIR 1952 Punj 281 & (1887) 19 QBD 
394. Followed; AIR 1967 SC 96, Distin- 
guished. (Civil P. C. (1908), O. 6, R. 17). 

(Paras 14, 19, 20) 

(B) Civil P. C. (1908), Section 115 
and O. 6, R. 17 — Trial Court’s irregular 
or exceeded exercise of jurisdiction im 
allowing or disallowing amendment can 
be revised. (1968) 70 Pun LR 455, Fol- 
lowed. 

Where a new cause of action was 
allowed to be pleaded by amendment at a 
time when a new suit on that basis would 
have been time-barred the amendment 
was set aside. (Para 10) 


Cases Referred: Chronological Paras 
(1970) 1970-2 SCC 290 = 1970 Ren 
CR 393. M. K. Palaniappa Chettiar 
v. A. Pennuswami Pillai 
(1970) 72 Pun LR 37 = 1969 Cur 
LJ 913, Banta Singh v. Mehar 
Singh L5 
(1968) 70 Pun LR 455 = 1968 Cur 
LJ 363, Shankar Singh v. Chanan 
Singh 1T 
(1967) AIR 1967 SC 26 (V 54) = 
(1966) 1 SCR 796, A. K. Gupta and 
Sons Ltd. v. Damodar Valley 
Corporation 17 
(1967) 1967 SC (Notes) No. 60, p. 51 
= 67 ITR 84, Radhey Shyam v. 
Ram Autar 
(1952) AIR 1952 Punj 281 (V 39), 
Chandgi Ram v. Rabi Datt - 183 
(1933) AIR 1933 Lah 774 (1) (V 20) 
= 35 Pun LR 96, Rulia Ram v. 


Ram Chander Das 13. 


(1887) 19 QBD 394 = 56 LJ QB 621, 
Weldon v. Neal 18 

K. L. Jagga, for Petitioner; H. S. Guji- 
ral, for Respondents. 

ORDER :— This revision under Sec- 
tion 115, Civil Procedure Code (herein- 
after referred to as the Code), has arisen 
in the following circumstances. 

2. One Dalip Singh brought a suit 
for possession by pre-emption of the pro- 
perty sold by the vendor Teja Singh. 
The superior right of pre-emption was 
claimed on the ground of relationship 
and it was claimed that the pre-emptor 
was brother’s son of the vendor. During 
the pendency of the suit, Dalip Singh 
plaintiff died. His legal representatives 
being the children applied for being 
brought on the record as such. ‘This ap- 
plication was allowed and the legal re- 
presentatives were directed to file the 
amended plaint, which was filed on 3rd 
July, 1970. It may be stated here that 
Lae suit was instituted on 26th June, 
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3. On 22nd July, 1970, the legal 
representatives (hereinafter referred to as 
the plaintiffs) filed an application under 
Order VI, Rule 17 of the Code seeking 
amendment of the plaint by addition of a 
new sub-para in paragraph 4 of the plaint 
to the following effect:— 


“That Dalip Singh father of the plain- 
tiffs was a co-sharer in the suit land and 
since he is dead and the present plaintiffs 
have succeeded to his estate, so they are 
co-sharers in the suit land. Accordingly, 
they have got superior right of pre-emp- 
tion in suit land on this ground as weil.” 
As already stated, in paragraph 4 of the 
plaint the ground for claiming superior 
tight of pre-emption taken was that of 
relationship. being brother’s son of the 
vendor. 

4, The application was resisted on 
behalf of the defendant, who is now peti- 
tioner before me, on the ground that by 
the amendment the plaintiffs were seek- 
ing to introduce a new ground for claim- 
ing a superior right of pre-emption and, 
therefore, amounted to a new cause of 
action being taken by them and that the 
same could not be allowed as a suit 
brought on the basis of that cause of ac- 
tion would be hopelessly barred by time 
on the date of the application for amend- 
ment. 

5. The learned Sub-Judge, how- 
ever, accepted the arguments of the learn- 
ed counsel for the plaintiffs, which, in the 
words of the learned Sub-Judge, were as 
follows:-— 

“The learned counsel for the plain- 
tiffs has advanced the argument that the 
case would have been different if the 
plaintiffs had failed to prove their rela- 
tionship with the vendor or had left the 
plea of relationship and only relied upon 
the plea of co-sharer for pre-emption of 
the sale. He bas stated that because the 
plaintiffs are taking this additional plea 
of pre-emption ‘without having ‘given up 
the first ground of pre-emption, they are 
neither changing the ground of pre-emp- 
tion nor making a different case but mere- 
ly adding a new ground of pre-emption, 
the amendment be allowed.” 

6. The learned trial Court in the 
operative part of the judgment clearly 
recognised that a new ground of pre-emp- 
tion was being added, but then allowed 
it in the interest of fair play and being 
just and proper. The observations made 
were as follows:— 

“The present pre-emptors have step- 
ped into the proceedings because of death 
of Dalip Singh, their father, and they 
have applied for amendment of the plaint 
to add new ground of pre-emption and 
it would be just and proper and in the 
interest of fair play to allow the amend- 
ment.” 

7. It has been argued on behalf of 
the defendant-petitioner before me that 
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the order of the Court below is altogether 
without jurisdiction, because the Court 
has no jurisdiction to allow a new cause 
of action or a new ground being added 
when the suit, if brought on the new cause 
of action, would be barred by limitation. 
The superior right of pre-emption was 
claimed originally on the ground of rela- 
tionship and it cannot be denied that, if 
it is ultimately found that they have no 
superior right on chis ground, the suit 
would fail. If no amendment is allowed, 
the plaintiffs cannot claim to sustain their 
suit for superior right of pre-emption on 
any other ground given in Section 15 of 
the Punjab Pre-emvotion Act, 1913 (here- 
inafier referred to as the Act) and one of 
such grounds is of being co-sharer with 
the vendor. There can, therefore, be no 
manner of doubt that the amendment 
allowed introduces :nto the plaint ground 
which did not exist before and which 
has got absolutely no connection with 
the ground taken earlier. 

i 8. On behalf of the plaintiff-res- 
pondents their learned counsel vehe- 
mently argued that this Court acting 
under Section 115 of the Code has no 
jurisdiction to interfere in any order of 
the trial Court refusing or allowing an 
amendment. No doubt the question of 
allowing or refusing an amendment is a 
matter of discretion with the Court and, 
if that discretion has been judicially ex- 
ercised, it cannot be said that there has 
been any lack of jurisdiction in the exer- 
cise of that discretion or that the juris- 
diction has been exercised in an irregular 
or illegal manner and thus would not 
require interference under the revisional 
jurisdiction of this Court. There can be 
no dispute with this proposition laid 
down by their Lordships of the Supreme 
Court over and over again. 


9. Inter alia reference in this res- 
pect is made by the learned counsel to 
Radheyshyam v. Ram Autar, 1967 SC 
(Notes) No. 60, p. 51 and M. K. Palaniappa 
Chettiar v. A. Penruswami Pillai, (1970) 
2 SCC 290. 


10. The question here is entirely 
different. If it had been a case where 
the amendment did not raise a new cause 
of action or, if it reised a new cause of 
action, the same was well within time 
and the Court, in the exercise of its juris- 
diction, either allowed the amendment 
or refused to allow the amendment, this 
Court would not interfere. In the present 
ease a new cause of action or a new 
ground for sustaining the suit for pre- 
emption has been allowed to be added 
and added at a time when a new suit 
brought on that basis would have been 
hopelessly barred by time and it cannot 
be said to be an exercise of discretion in 
a judicial manner and, therefore, the 
Court must be taken to have acted be- 

yond its jurisdiction. 
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11. This question directly arose 
before Mehar Singh, C. J. in Shankar 
Singh v. Chanan Singh, (1968) 70 Pun LR 
455. At p. 458 of the report the argu- 
ment, about the jurisdiction of this Court 
under Section 115 of the Code to inter- 
fere in an order allowing amendment, 
was discussed and I can do no better than 
to reproduce the pointed observations 
made by the learned Chief Justice as fol- 

“The learned counsel for the plaintiff 
then points out that so far as Rule 17 of 
Order 6 (of the Code) is concerned. it is 
a matter of discretion with the trial Court 
to allow or not to allow an amendment 
and if it has exercised discretion in this 
respect, this Court cannot interfere with 
that under Section 115 of the Code of 
Civil Procedure. However, the discretion 
vested in a Court of law is always a judi- 
cial discretion and where it exercises dis- 
cretion, as in this case, against the sta- 
tute of limitation, it cannot be said to 
have exercised the discretion judicially. 
It has, therefore, outstepped its jurisdic- 
tion in this respect and hence the matter 
can be considered under Section 115 of 
the Code of Civil Procedure.” 


12. © That was also a case of pre- 
emption. In the plaint, as originally 
filed, the superior right of pre-emption 
was ‘claimed on the ground of “collateral- 
ship”. When an objection was raised in 
the written statement, that mere collate- 
ralship does not give any superior right 
under Section 15 of the Act, the mistake 
was realised and an amendment was 
sought by giving the exact relationship. 
The amendment was allowed by the trial 
Court, though it was after limitation, 
and this order was set aside by the learn- 
ed Chief Justice. Inter alia it was ob- 
served at page 457 as under:-— 

wes eve eee COllateral relationship is no 
ground of pre-emption in so far as the 
right of pre- -emption in respect of agri- 
cultural land is concerned, ... ... ... but 
it is pointed out on the side of the plain- 
tiff that grounds Secondly and Thirdly in 
clause (a) of sub-section (1) of Section 15 
of Punjab Act I of 1913 give a right of 
pre-emption in respect of agricultural 
land to the brother or brother’s son of the 
vendor, and to the father’s brother or 
father’s brother’s son of the vendor, and 
the learned counsel for the plaintiff says 
that that relaticnship is the one which the 
plaintiff has with Arian Singh vendor ... 


. The learned counsel stresses 
that the plaintiff has done no more than 
to explain the nature of his collateral 
relationship in his amendment application 
and that the ground on which he claimed 
preferential right of pre-emption on the 
basis of collateral relationship has been 
stated in the plaint itself.” 

13. After referring to Rulia Ram 
v. Ram Chander Das, AIR 1933 Lah 774 (1), 


at 
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and Chandgi Ram v. Rabi Datt, AIR 
1952 Punj 281, the learned Chief Justice 
rejected the plea and observed as fol- 
lows:— 

‘In this case all that Chanan Singh 
plaintiff did was to say that the vendors 
are his collaterals, but Section 15 of Pun- 
jab Act I of 1913 in such relationship. by 
itself does not give a right of pre-emption. 
A particular defined relationship does 
give a right of pre-emption and if on the 
ground of relationship such a right is 
claimed then obviously the particular 
relationship referred to as a ground in 
Section 15 of Punjab Act I of 1913 has 
to be stated ... ... If after the 
period of limitation such an attempt is 
made it cannot be permitted to defeat a 
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- yight that has accrued to the vendee to 


defeat the pre-emptor’s claim as not com- 
ing within the statutory provision upon 
which reliance is placed.” 

14. The facts in the present case 
before me are even much stronger than 
those before the learned Chief Justice. 
Here there is no connection between the 
ground originally taken and the ground 
that is sought to be added. It is not an 
attempt to explain the ground already 
taken. Originally the claim was on the 
basis of relationship alone and it cannot 
be doubted that, if that relationship is 
not proved, the suit of the plaintiffs is 
bound to fail, but, if the amendment is 
allowed, then, even if the plaintiffs fail 
on the question of relationship. they can 
fall back upon the other ground of being 
co-sharers which they are taking for the 
first time after the period of limitation 
Ihas expired. The observations of the 
learned Chief Justice apply with. far 
greater force to the facts of the present 
case. If a suit had been brought on the 
date of the amendment on the ground of 
co-sharership. that would have been ob- 
viously barred by time. 

15. Reference on behalf of the 
respondents was made to a judgment of 
Gurdev Singh J. in Banta Singh v. Mehar 
Singh, (1970) 72 Pun LR 37. There the 
superior right of pre-emption was claim- 
ed on the ground that the plaintiff was 
the brother of the vendor. On an objec- 
tion being taken in the written state- 
ment, that the plaintiff was not his bro- 
ther, the plaintiff sought amendment to 
correct the mistake and wanted to sub- 
stitute for the words ‘brother of the ven- 
dor’ the words ‘brother of the vendor’s 
father’. The trial Court allowed the 
amendment and a revision being brought 
to this Court, Gurdev Singh J. held as 
under:— 

Made pee both at the time the plainf 
was originally framed and when it was 
subsequently amended the plaintiff was 
basing his claim of pre-emption on his 
relationship with the vendors. Though 
originally the relationship stated by him 
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brought his case under clause Secondly of 
Section 15 (1) (b), later as a result of the 
amendment it fell under clause Thirdly 
of Section 15 (1) (b)... ......, the plaintiff 
in seeking amendment claimed that it 
was due to a typing or clerical mistake 
that the word ‘father of’ was left out 
in paragraph 3 of the plaint ... ... ... soa.” 


16. This case has absolutely no 
bearing on the present case, because there 
is no suggestion that the amendment 
sought is for correction of any typing or 
clerical mistake and, in fact, the second 
ground has no connection with the first 
one. except that this is also one of the 
grounds under Section 15 of the Act. 


17. Reference was also made to a 
judgment of the Supreme Court in A. K. 
Gupta and Sons Ltd. v. Damodar Valley 
Corporation, AIR 1967 SC 96. In that 
case there was a clause in a contract that 
if there was an increase in the prevailing 
labour rate of more than 10 per cenz., the 
contractor would be entitled to charge 
proportionate increased rates. The lab- 
our rate having increased to 20 per cent., 
he claimed an increase in his tendered 
rates to that extent. The matter was, 
consequently, taken to the Court. The 
suit filed was for a declaration that on a 
proper interpretation of the clause, he 
was entitled to an enhancement of 20 per 
cent. over the tendered rates. The suit 
was decreed, but in appeal it was held 
not to be maintainable in view of Sec- 
tion 42 of the Specific Relief Act. The 
appellant sought leave of the High Court 
to amend the plaint by adding an extra 
relief for a decree for the contract money 
or such other amount as was to be found 
due on proper account being taken. The 
amendment having been refused, the 
matter was taken -in appeal to the 
Supreme Court under Article 133 (1) (a) 
of the Constitution and it was held by 
majority as follows:— 

E the amendment ought to be 
allowed. The suit was on the contract 
seeking only the interpretation of the 
clause for a decision of rights of the par- 
ties under it and for no other purpose. 
The cause of action was the contract it- 
self on which the suit was based. The 
amendment sought to introduce a claim 
based on the same cause of action, name- 
ly. the same contract and introduced no 
new case or facts.” 

18. Their Lordships of the 
Supreme Court while taking this view 
laid great stress on the qtiestion that the 
claim was based on the same cause of ac~ 
tion. In fact, they went on to observe in 
paragraphs (7) and (8) as follows:— 

SOT) ese. us . . The general rules, no 
doubt, is that a party is not allowed by 
amendment to set up a new case ora 
new cause of action particularly when a 
suit on new case or cause of action is 
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barred: Weldon v. Neal, (1887) 19 QBD 
394. But it is also well recognised that 
where the amendment does not constitute 
the addition of a new cause of action or 
raise a different case, but amounts to no 
more than a different or additional ap- 
proach to the same facts, the amendment 
will be allowed even after the expiry of 
the statutory period of limitation. ... ... ... 


(8) The principal reasons that have 
led to the rule last mentioned are, first, 
... and, secondly, that a party is 
strictly not entitled to rely on the statute 
of limitation wien what is sought to be 
brought in by the amendment can be said 
in substance to be already in the plead- 
ing ought to be amended ... ... se 

19. The question, therefore, boils 
down to this, whether the plea, that is 
now sought to be added, can be said “in 
substance to be already in the pleading” 
and the answer to this is in the negative. 
The ground of co-sharership is conspicu- 
ous by its absence in the original plead- 
ing, 

20. In view of the clear authority 
of this Court and that of the Supreme 
Court, I have no doubt in my mind that 
the Court below had not exercised its 
discretion In a judicial manner and trans- 
fressed its jurisdiction in allowing a new 
ground, for claiming a superior right of 
pre-emption, being taken at a time when 
a suit based on that ground would have 
been barred by time. 


21. I. therefore, accept this revi- 
sion, set aside the order of the Court be- 
low and dismiss the application seeking 
amendment of the plaint. The trial 
Court will proceed with the case on the 
basis of the unamended plaint with all 
possible expedition. The record of this 
case will be sent back to the Court con- 
cerned immediately. The counsel will 
direct the parties to appear in the Court 
below on 1st of March, 1971, for further 
proceedings. The costs of this petition 
will be borne by the respondents. 


Petition allowed. 
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_ Hari Singh Kaka Singh, Plaintiff- 
Appellant v. Harijan Co-operative Society 
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Second Appeal No. 1259 of 1963, D/- 
3-2-1971, from decree of O. P. Sharma, 
Addl. Dist. J., Patiala, D/- 30-5-1963. 

Limitation Act (1908), Art. 148 — 
Burden of proof — Sixty years period of 
limitation for redemption of mortgage, 
which runs from its date, can only be 
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A.L R. 


postponed either by an acknowledgment 
or by the terms of deed and the onus of 
proving such postponement or the date of 
the mortgage is on the person seeking re- 
demption particularly when the mortgage 
deed was proved to be registered. 
(Para 4) 
Cases Referred: Chronological Paras 
(1948) AIR 1948 PC 85 (V 35) = 
75 Ind App 19, Hardat Ram v., | 
Paras Nath 3 


J. N. Kaushal, Sr. Advocate with 
Ashok Bhan, for Appellant; Kuldip Singh, 
for Respondent. 


JUDGMENT :— This second appeal 
is directed against the concurrent deci~ 
sions of the Courts below dismissing the 
plaintiff’s suit. 

2. The plaintiff filed the present 
suit in the following circumstances. Biru 
and Munshi were the owners of the land, 
They had mortgaged the land with cer- 
tain Muslims who became evacuees. On 
the partition of India, the evacuee inte- 
rest vested in the Custodian, and by rea- 
son of the Evacuee (Separation of Inte- 
rest) Act, 1951, the Competent Officer 
transferred the mortgagee rights to Hari 
Singh. The land being Nazool had vest- 
ed in the State. The Collector, Patiala, 
vide his order dated 7th July, 1961, allot- 
ted this land to Harijan Co-operative So- 
ciety of village Chupki. Hari Singh ap- 
pesled against this order of transfer but 
without success. Thereafter, the Harijan 
Co-operative Society filed an application 
for redemption of the mortgage to which 
the land was subject, on llth July. 1961. 
This application was allowed by the As- 
sistant Collector, Ist Grade, Patiala on 
20-3-1962. It was held that the defend- 
ant-Society was entitled to redeem the 
land on payment of Rs. 220/- from Hari 
Singh, the present occupant who had 
purchased the mortgagee rights under the 
order of the Competent Officer. Hari 
Singh was aggrieved by this order and he 
consequently filed this suit under Sec- 
tion 12 of the Redemption of Mortgages 
Act. 1912, on Lith of April, 1962. His 
sole contention was that the mortgage 
was beyond 60 years and thus no order 
of redemption could bea passed. The 
Courts below took the view that the mort- 
gage deed having not been produced, it 
could not be ascertained whether the 
mortgage contained a clause that the re- 
demption would be postponed by a cer- 
tain number of years and on this view 
of the matter the plaintiffs suit was dis- 
missed and so also his appeal. The plain- 
ee rd come up in second appeal to this 

ourt. 


3. The short contention that has 
been advanced by Mr. Jagan Nath Kau~ 
shal. learned counsel for the plaintiff- 
appellant. is that the date of the mort- 
gage is clearly mentioned in Exhibits P-5 
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and P-6, namely ‘3th Asauj, 1957 Bk, 
Le, equal to 1900 A.D. The limitation 
for redemption expired in 1960, i.e., sixty 
years expired on that date. The applica- 
tion for redemption was filed on lith of 
July, 1961. The application is, therefore, 
clearly barred by limitation provided the 
period of limitation has to run from 13th 
Asauj, 1957 Bk. Mr. Kaushal relies on 
the decision of the Privy Council in Har- 
dat Ram v. Paras Nath, AIR 1948 PC 85, 
wherein their Lordships made the follow- 
ing observations:— 


“By force of Sections 17 (1) (a) and 
19 of the Act of 1940, protection from 
sale is given in proceeding under the Act 
of 1934, to the land of an ‘agriculturist’ 
the local rate payable by whom or re- 
coverable from whom does not exceed 
twenty-five rupees per annum; such land 
being -deemed to be ‘protected land’ as 
defined in the Act of 1934. The question 
în dispute between the parties to this ap- 
peal is whether for the purposes of the 
protection thus given, the members of a 
foint Hindu family should be treated as 
a single unit, for if so treated they will 
not be entitled to protection in this case 
as will be shown presently, they being 
entitled to ‘protection’ only if they are 
treated separately as individual members 
of the family. The question is of consi- 
derable importance and arises for the 
first time for decision. The rulings of 
the Revenue Board mentioned in the 
order passed by Mr. Dible are not avail- 
able for reference. Their Lordships have 
to decide the question solely by constru- 
ing the two Acts.” 


4, The rule is well settled that a 
person who claims exemption or exten- 
sion of a period of limitation has to show 
that he is entitled to it. In the case of a 
mortgage, the period of limitation starts 
running from the date of the mortgage 
provided the redemption is postponed. 
The revenue records, Exhibits P-5 and 
P-6 clearly mention that the mortgage- 
- ideed was a registered deed. It was for 
the defendant to produce the mortgage- 
deed or its copy. Indeed. I gave an op- 
portunity to the learned counsel for the 
respondent to produce the same but with 
no effect. No affidavit has been filed that 
the mortgage-deed cannot be produced 
because the register In which it is copied 
in the Department of Registration is lost. 
The only ground for its non-production 
would be that there is no mention of the 
postponement of the period of limitation. 
In any event, I have to proceed on the 
basis that the mortgage was effected on 
13th Asauj, 1957 Bk. and the pericd of 
limitation started running from that date 
unless it was arrested either by the terms 
of the deed or by acknowledgment. No 
acknowledgment has been pleaded. There- 
fore, the Collector erred in ordering re- 
demption of mortgage which was screen- 
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ed by time, Thus, that order cannot be| 


sustained, 


5. Mr. Kuldip Singh then urged 
that the identity of the land was not esta~ 
blished. This argument is wholly futile, 
‘Lhe case before the Courts was whether 
the order of the Collector dated 20th 
March, 1962, allowing redemption was 
invalid because the mortgage was sixty, 
years old. The Courts below held the 
mortgage to be within 60 years and con~ 
sequently the order of the Collector to be 
valid on the ground that period of limi- 
tation could not be reckoned from 13th 
Asauj, 1957 Bk, because the mortgage~ 
deed may have postponed the period of 
redemption. This view is wholly unten- 
able. The period of limitation will run 
from the date of the mortgage and on 
that basis the Collector’s order is invalid 
because he has ordered redemption of a 
mortgage which is beyond 60 years. 


6. For the reasons recorded, I 
allow this appeal, set aside the judgments 
and decrees of the Courts below and de- 
cree the plaintiffs suit. In the circum~ 
stances of the case, there will be no order 
as to costs, 

Appeal allowed, 
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Karta Ram Mansa Ram and another, 
Plaintiffs-Appellants v. Om Parkash 
Hirda Ram, Defendant-Respondent. 


Letters Patent Appeal No. 377 of 
1966, D/- 26-10-1970, decided by Full 
Bench on order of reference made by 
Mehar Singh C. J. and Bal Raj Tuli, Ju 
D/- 14-5-1970. 


Punjab Pre-emption Act (1 of 1913), 
S. 15 (2) (a) — If a female sells the pro- 
perty devolved upon her on death of the 
widow of ber deceased brother, her son! 
cannot claim right of pre-emption — (X- 
Ref.—S. 16) — S. A. No. 861 of 1965, 
D/- 26-7-1966 (Punj). Affirmed. Case law 
discussed. (Para 15) 


_ Where on death of a widow the sis- 
ters of her deceased husband succeed to 
her absolute estate, the devolution is 
through their deceased brother. Hence 
right of pre-emption is governed by Sec- 
tion 15 (2) (a). Persons referred to in 
sub-section (1) of Section 15 cannot claim 
pre-emption on ground that there is no 
person who can claim right of pre-emp- 
tion under Section 15 (2) (a). 

(Paras 15, 19) 
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Cases Referred: Chronological 
(1968) AIR 1968 Punj 141 (V 55) = 

69 Pun LR 1941 (FB), Moti Ram 

v. Bakhwant Singh 3 
(1968) AIR 1968 Punj 545 (V 55) = 

70 Pun LR 752, Mohinder Singh 

v. Balbir Kaur 20 
(1967) 69 Pun LR 475 = ILR (1967) 

2 Punj 658, Jai Singh v. Mughla 20 
(1965) 67 Pun LR 132 = 1965 Cur 

LJ 44, Santa Singh v. Hazara 

Singh 20 
(1965) 67 Pun LR 1108 = ILR (1966) 

l Punj 257, Surjit Singh v. Nazir 

Singh = 20 
(1963) 65 Pun LR 500 = ILR (1963) 

2 Puni 233. Debi Ram v. Smt. 


Paras 


Chembeli 20 
(1963) 65 Pun LR 821, Sawan Singh 
v. Amar Nath 5 


(1958) AIR 1958 SC 875 (V 45) = 
1959 SCR 703, M. K. Venkata- 
chalam v. Bombay Dyeing and O 
Manufacturing Co. Ltd. 14 
(1952) 1952 AC 109 = (1951) 2 All 
ER 587, East End Dwellings Co. 
Ltd. v. Finsbury Borough Council 13 


D. N. Aggarwal with B. N. Aggarwal, 


for Appellants; U. D. Gaur with Rame- 
shwar Sharma, ior Respondent. 


PREM CHAND PANDIT, J.:— The 
following pedigree table will be helpful 
in understanding the facts of this case:— 


ii DIA 
| | | 
Sugan Chand Ashrafi Devi Bohti 
(Son) (vendor) (daughter) 
—Mukhtiari (daughter) (vendor) 
(widow) 
Mula 
(son) 
Plaintiff pre. 
emptor 


2. Ram Dia was the occupancy 
tenant of the land in dispute. On his 
death the occupéency rights were inherited 
by his son Sugen Chand. When Sugan 
Chand died, these rights were mutated in 
the name of his widow Mukhtiari in 
March, 1935. On the enforcement of the 
Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act, 1952 (Punjab 
Act VIII of 1953), the occupancy tenants 
became owners of the land, with the 
result that Mukhtiari’s occupancy rights 
also were enlarged into absolute owner- 
ship. she died in 1957 after the Hindu 
Succession Act, 1956, (hereinafter refer- 
red to as the Act) had come into force. 
By virtue of the provisions of the Act, 
Sugan Chand’s sisters, Ashrafi Devi and 
Bohti, inherited the property left by 
Mukhtiari. In October, 1963, both these 
sisters sold the property and that sale led 


ALR. 


to a suit for pre-emption by Mula and 
Karta Ram. The former claimed pre- 
emption on the ground that he was the 


son of Ashrafi Devi and the latter alleged ° 


himself to be a tenant of the Jand in dis- 
pute on the date of sale. Karta Ram, 
however, was not proved to be a tenant 
and that is not a matter of controversy 
any longer in this appeal. Mula’s claim 
was rejected by the trial Court. but on 
appeal the learned Additional District 
Judge, Ambala, decreed it to the extent 
of Ashrafi Devi’s 1/2 share in the land in 
dispute. The vendee then instituted a 
second appeal in this Court and Mula 
plaintiff filed cross-objections to the effect 
that his suit should have been decreed in 
its entirety. Harbans Singh, J. heard the 
appeal and came to the.conclusion that 
Mula had no right to pre-empt the sale. 
He, consequently, accepted the appeal and 
dismissed the suit as also the cross-objec- 
tions filed by Mula. 


3. The plaintiffs then filed a 
Letters Patent appeal and it came up for 
hearing before Mehar Singh, C. J. and 
B. R. Tuli, J. During the course of argu- 
ments before the Bench, one of the ques- 
tions that was canvassed was that Mula 
plaintiff was entitled to pre-empt the 
entire sale and not only the half share 
belonging te his mother Ashrafi Devi. 
There was, however. -a decision of the 
Full Bench of this Court reported as Moti 
Ram v. Bakhwant Singh, (1967) 69 Pun 
LR 1041 = (AIR 1968 Punj 141 (FB)) 
wherein it was held— 


“that pre-emptor cannot claim the 
entire property sold on the basis of rela- 
tionship when it is found that he is not 
related to one or more of the vendors. 
The right of pre-emption is generally 
limited to the extent of the: pre-emptor’s 
right. A pre-emptor is not bound to 
claim the whole when his right of pre- 
emption extends only to a part. A pre- 
emptor is entitled to pre-empt in case of 
joint sale the share of the vendor or ven- 
dors through whom he claims his right.” 
The learned Judges thought that this au- 
thority needed reconsideration by a larger 
Bench and that is how this appeal has 
been placed before us. 


å. The first point that needs con- 
sideration is whether the sale in the in- 
stant case falls under Section 15 (2) (a) 
of the Punjab Pre-emption Act, 1913, 
(hereinafter called the Pre-emption Act), 
as contended by the vendee, because then 
the right of pre-emption would vest only 
in the brother or brother’s son of the 
vendor. Section 15 (2) (a) of the Pre- 
emption Act reads— 


“Notwithstanding anything contained 
in sub-section (1)— 
(a) where the sale is by a female of 


land or property to which she has suc- 
ceeded through her father or brother or 
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the sale in respect of such land or property 
is by the son or daughter of such female 
after inheritance, the right of pre-emp- 
tion shall vest,— 


(i) if the sale is by such female, in ) 


her brother or brother’s son; 

' (ii) if the sale is by the son or 
daughter of such female, in the mother’s 
brothers or the mothers brother’s sons 
of the vendor or vendors;” 


This sub-section will apply only if ff 
could be shown that Ashrafi Devi and 
Bohti had succeeded to the suit land 
through their brother or father. 


5. It is common ground that when 
Mukhtiari became the owner of this pro- 
perty on the enforcement of the Punjab 
Occupancy Tenants (Vesting of Proprie- 
tary Rights) Act, 1952, the-same would be 
treated as her self-acquired property (see 
fin this connection Sawan Singh v. Amar 
Nath, (1963) 65 Pun LR 821). It is again 
undisputed that when she died in 1957, 
both Ashrafi Devi and Bohti inherited this 
property under the provisions of Sec- 
tion 15 (1) (b) of the Act. Now the ques- 
tion for consideration is whether it can 
be said that they had succeeded to this 
property through their brother Sugan 
Chand. It may be stated that even if 
they succeeded through their father Ram 
Dia, that would not make any difference 
so far as the rights of the pre-emptor 
were concerned, because in that eventual 
ity also Section 15 (2) (a) of the Pre-emp- 
tion Act would be applicable and plaintiff 
Mula would have no right of pre-emption. 

6. The case set up by the vendee 
was that Ashrafi Devi and Bohti were ad= 
mittedly the sisters of Sugan Chand, and 
they had inherited the property of Mukh-~ 
tiari as the heirs of the latter’s husband 
namely Sugan Chand. Consequently, 
they succeeded to this property through 
their brother, with the result that the 
case was covered by Section 15 (2) (a) of 
the Pre-emption Act. 2 


7. The position taken by the pre- 
emptor, on the other hand, was that the 
property which was inherited by Ashrafi 
Devi and Bohti was of Mukhtiari and they 
succeeded not because they were the 
heirs of their brother Sugan Chand, but 
because they were independently heirs 
to Mukhtiari under Section 15 (1) (b) of 
the Act. If they happened to be the sis- 
ters of Sugan Chand, that did not matter. 
The stock of descent, under the Act, was 
Mukhtiari herself. Previous to the en- 
forcement of the Act, she could be consi- 
dered to be a conduit pipe under the 
customary law and succession to her 
would be deemed to be to her husband 
Sugan Chand. After the coming into 
force of the Act, however, that position 
of law had changed and she could no 
longer act as a conduit pipe and succes- 
sion would be traced to her directly, 
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8. Sections 15 and 16 of the Act 
deal with the rules of succession in case 
of female Hindus, Their relevant portions 


are 

”15. (1) The property of a female 
Hindu dying intestate shall devolve accor- 
ding to the rules set out in Section 16. — 

(a) firstly, upon the sons and daugh- 
ters (including the children of any pre- 
oe son or daughter) and the hus- 

anda, 

(b) secondly, upon the heirs of the 
husband; 

(c) thirdly, upon the mother and 


er; 
(d) fourthly, upon the heirs of the 





father; and 

(e) lastly, upon the heirs of the 
mother. 

(2) x x x 

16. The order of succession among the 
heirs referred to in Section 15 shall be, 
and the distribution of the intestate’s pro- 
perty among those heirs shall take place 
according to the following rules, namely:— 

Rulei— x x x x 

Rule 2 — x x xX X 

Rule 3 — The devolution of the pro- 
perty of the intestate on the heirs refer- 
red to in clauses (b), (d) and (e) of sub- 
section (1) and in sub-section (2) of Sec- 
tion 15 shall be in the same order and 
according to the same rules as would . 
have applied if the property had been the 
father’s or the mother’s or the husband’s 
as the case may be, and such person had 
died intestate in respect thereof immedi- 
ately after the intestate’s death.” 

9, The property in the instant 
case, as already mentioned above, was of 
Mukhtiari and she had died intestate 
without leaving any son. daughter or 
husband. The same, consequently, de- 
volved upon the heirs of her husband 
Sugan Chand under Section 15 (1) (b) of 
the Act. It was agreed that Ashrafi Devi 
and Bohti had succeeded to the property, 
because they were the sisters of Sugan 
Chand who was the husband of Mukh- 
tiari. Have they not then succeeded to 
the property through their brother Sugan 
Chand? It is true that they had succeed- 
ed to Mukhtiari, because they were the 
heirs of her husband. But at the same 
time one cannot lose sight of the fact that 
they would not have been the heirs of 
Mukhtiari’s husband, if they were not 
his sisters. They have thus obviously 
succeeded to the property through their 
brother Sugan Chand. 

10. It is pertinent to mention that 
the word used in Section 15 (2) (a) of the 
Pre-emption Act is “through” which 
means — “by means of”, “on account of”, 
“by the instrumentality of”, “agency”, 
“by reason of” ete. This word “through” 
is. therefore, of wide amplitude. As I 
look at the matter, by the use of the 
word “through” in Section 15 (2) (a) of 
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the Pre-emption Act, succession from the 
brother, both direct and indirect, has been 
included by the legislature. Both these 
vendors, in my opirion, have succeeded to 
the property of Mukhtiari through the 
instrumentality of -heir brother Sugan 
Chand. They would not have got the 
property if they were not his sisters, 
The said property devolved on them on 
account of or by reason of this very rela- 
tionship. 

j1. Accordinz to Rule 3, reproduc- 
ed above, the devolution of the property. 
of the intestate on the heirs referred to 
in clause (b) of sud-section (1) of Sec- 
tion 15 of the Act was to be in the same 
order and according to the same rules 
as would have applied if the property had 
been the husband’s and he had died inte- 
state in respect thereof immediately after 
the intestate’s death. 

12. Applying this rule to the facts 
of the present case, it would mean that 
the devolution of the property of Mukh- 
tiari on the heirs of her husband Sugan 
Chand would be in the same order and 
according to the sama rules as would have 
applied if the property had been of Sugan 
Chand and he had died intestate in res- 
pect thereof immediately after Mukh- 
tiari’s death. By this provision of law 
on Mukhtiari’s death the property would 
_ be deemed to be that of her husband 
Sugan Chand and it would be taken as 
if he had died intestate in respect thereof, 
with the result that the said property. 
would devolve on his sisters under Entry, 
IL of Class II heirs in the Schedule of the 
Act. By virtue of this Rule 3, therefore, 
the property in the instant case after 
Mukhtiari’s death will, by a fiction of law, 
be deemed to be that of her husband 
Sugan Chand and on his dying intestate 
it will devolve upor. his sisters, Ashrafi 
Devi and Bohti, who were his heirs as 
mentioned in Section 8 (b) of the Act. 


13. While dealing with the effect 
of a deeming provision in law, Lord As- 
quith of Bishopstone in East End Dwel- 
lings Co. Ltd. v. Finsbury Borough Coun- 
cil, 1952 AC 109 at p. 132 observed— 


“i£ you are bidden to treat an imagi- 
nary state of affairs as real, you must 
surely, unless prohibited from doing so, 
also imagine as real the consequences and 
incidents which, if the putative state of 
affairs had in fact existed, must inevit~ 
ably have flowed from or accompanied if, 
One of those in this rase is emancipation 
from the 1939 level of rents. The statute 
says that you must imagine a certain 
state of affairs: It does not say that hav- 
ing done so, you must cause or permif 
your imagination to boggle when it comes 
to the inevitable corcilaries of that state 
of affairs.” 

14. This dictum was approved by 
the Supreme Court in M. K. Venkata- 
chalem, I. T. O. v. Bombay Dyeing and 


A.I R. 


PACER Co. Ltd., AIR 1958 SC 


ki 


15. Reading the provisions of Sec- 
tion 15 (1) (b) along with Rule 3 in Sec- 
tion 16 of the Act, there is, in my view, 
no escape from the conclusion that both 
Ashrafi Devi and Bohti succeeded to the 
property in dispute through their brother 


Sugan Chand and that being so, Sec- 
tion 15 (2) (a) of the Pre-emption Act 
would apply and the right of pre-emption 
regarding the sale in question would vest 
in the brother or the brother’s son of the 
vendor. The plaintiff would thus have no 
right of pre-emption. 

16. The purpose of Introducing 
sub-section (2) (a) of Section 15 in the 
Pre-emption Act was that if a female sold 
property to which she had succeeded 
through her brother, then the right of pre- 
emption should vest in her brother or 
brother’s son, so that the property may 
remain in the same family from where if 
had come and not go to strangers, Even’ 
such female’s own son would not have a 
right of pre-emption, because after marri- 
age she had gone in another family to 
which that property never belonged. 

17. I would, therefore, hold that 
the learned Single Judge was right in ob- 
serving that the sale in question would 
be covered by the provisions of Sec- 
tion 15 (2) (a) of the Pre-emption Act, be- 
cause the vendors had succeeded to the 
property of Mukhtiari through their bro- 
ther Sugan Chand who was her husband 
and that being so. plaintiff Mula had no 
right of pre-emption. 

18. It was then argued by the 
learned counsel that even if the case was 
covered by Section 15 (2) (a) of the Pre- 
emption Act, there being no person hav- 
ing a right of pre-emption under that 
sub-section, plaintiff Mula, who was the 
son of one of the vendors, would have 
a right of pre-emption under Section 15 
(1) (c) of the Pre-emption Act, the rele- 
vant portion of which says— 

*(1) The right of pre-emption in res- 
pect of agricultural land and village im- 
movable property shall vest— 

(a) x x x 

(b) x i x xX 

(e) where the sale is of Jand or pro- 
perty owned jointly and is made by ali 
the co-sharers jointly— 

First, in the sons or daughters or 
sons’ sons or daughters’ sons of the ven- 
dors; 

x x x 


i x g X x 
According to the learned counsel, in such 
sales the first and the foremost right is 
given to the person and relations mention- 
ed in Section 15 (2) (a) and failing them 
the persons mentioned in sub-section (1) 
of Section 15 of the Pre-emption Act were 
also entitled to pre-empt. 
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19, There is no merit in this con- 






Section 15 (2) (a) of the Pre-emption Act, 
the application of Section 15 (1) is ex4 
cluded. In my opinion, the language 
employed in Section 15 (2) (a) is capable 
of no other interpretation. It says that 
in spite of anything that has been men- 
tioned in Section 15 (1). where the sale 
has been made by a female and of pro- 
-perty to which she has succeeded through 
her brother, then the right of pre-emption, 
shall vest in her brother or brother’s son. 
In other words, the right of pre-emption 
qua such a sale will not vest in anybody 
‘else, in spite of what has been stated in 
sub-section (1) of Section 15 of the Pre- 
emption Act. The language of the sta- 
tute being clear and capable of no other 
interpretation, it is idle to suggest that 
in the absence of the persons who have a 
right of pre-emption under sub-section (2) 
(a) of Section 15, other persons referred 
to in sub-section (1) of Section 15 of the 
Pre-emption Act would also have a right 
to pre-empt. 

20. The persons mentioned in 
sub-section (1) of Section 15 of the Pre- 
emption Act in such a case have no right 
of pre-emption is now well settled so far 
as this Court is concerned. See in this 
connection Debi Ram v. Smt. Chembeli, 
(1963) 65 Pun LR 500 (Shamsher Baha- 
dur J.) Santa Singh v. Hazara Singh, 
(1965) 67 Pun LR 132 (D. K. Mahajan J.), 
Surjit Singh v. Nazir Singh. (1965) 67 Pun 
LR 1108, (Harbans Singh J.), Jai Singh v, 
Mughla, (1967) 69 Pun LR 475 (Mahajan 
and Narula JJ). and Mohinder Singh v. 
Balbir Kaur, (1968) 70 Pun LR 752 = 
(AIR 1968 Punj 545) (Tek Chand J.). 
Learned counsel could not cite even a 
single authority taking a contrary view. 

21. In view of what I have said 
above, plaintiff Mula would have no right 
of pre-emption 

22. In this view of the matter, no 
other question falls for determination in 
this case. The result is that the appeal 
fails and is dismissed. In the circum- 
stances of this case, however, I will make 
no order as to costs. 

R. S. NARULA, J.:— 23. I ens 
tirely agree and have nothing whatever 
to add. 

BAL RAJ TULI. J.:— 24. T also 
agree and have nothing to add. 

S. S. SANDHAWALIA, J. :— 25. J 
agree. 

C. G. SURI, J, :— 26. I agree. 


Appeal dismissed, 
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AIR 1971 PUNJAB & HARYANA 427 
(V 58 C 107) 


H. R, SODHI, J, 


Workmen of M/s. Kundan Iron and 
Steel Industries, Chheharta, Petitioner v. 
The Presiding Officer, Labour Court, Jul- 
lundur and another, Respondents. 

43 oe Writ No. 1694 of 1964, D/- 25-1- 
1971. 


Industrial Disputes Act (1947), Sec- 
tion 25-FFEF — Closer of business — Re- 
trenchment compensation — Illegally sus- 
pended or retrenched workmen are en- 
titled on closer of business to the salary 
from the date of retrenchment or suspen- 
sion to the date of closer of business and 
not merely to retrenchment compensation 
under Section 25-FFF. AIR 1960 SC 610, 
Followed. (Para 7) 


Cases Referred: Chronological Paras 


(1960) AIR 1960 SC 610 (V 47) = 
(1960) 1 Lab LJ 251, State of 
Bombay v. Hospital Mazdoor 
Sabha 


Anand Sarup, for Petitioner, 


ORDER :— This writ petition is 
directed against an award of the Labour 
Court, Jullundur, given in Reference No. 
21 of 1961. M/s. Kundan Iron and Steel 
Industries, Chheharta, hereinafter called 
the management, retrenched four of its 
workers and suspended another three 
with effect from 3ist July, 1960. The 
Workers Union took up the cause of the 
retrenched and suspended workers and as 
a result thereof the Punjab Government 
in exercise of its powers under Section 10 
(1) (c) of the Industrial Disputes Act, 
1947, described hereinafter as the Act, re- 
ferred the dispute to: the Labour Court 
at Jullundur for adjudication by notifica- 
tion No. 13662-Lab (1)-60/2781, dated 27th 
January, 1961. It was pleaded by the 
workmen before the Court that the re- 
trenchment and suspension orders passed 
by the management were unjustified, 
illegal and mala fide. The management 
alleged that there was no industrial dis- 
pute existing between the parties and fhe 
reference was, therefore, bad in law. The 
following three issues had to be decided 
by the Labour Court:— 

1. Whether the retrenchment of 
Sarvshri Sudagar Singh, Mohan Singh, 
Amar Singh and Parma Nand is justified 
and in order? If not, to what relief they 
are entitled? 

2. Whether the action of the manage- 
ment in suspending Sarvshri Santokh 
Singh, Gurbachan Singh and Veer Singh 
with effect from 31st July. 1960, is justi- 
fied and in order? If not, to what ‘relief 
they are entitled? 

3. Whether the dispute raised in the 
reference was not an industrial dispute? > 


FO/FO/C719/71/GKC 


428 P. & H. [Prs. 2-6] Workmen, K. I. & S. Industries v. Presiding Officer 


2. Issues Nos. 1 and 2 were de- 
cided against the management it being 
held that there was no justification for the 
suspension of the workers and that re- 
trenchment was bad in law since the pro- 
visions of Section 25-F of the Act had 
not been complied with. Under Issue 
No. 3, it was held that there was an in- 
dustrial dispute capable of adjudication. 
It is a common grcund that after the re- 
ference, respondent management totally 
closed down its business on 22nd October, 
1962, and the legality of its action in 
closing its business was not challenged by 
the workmen. In the result, the Labour 
Court directed the management to pay to 
the workers concerned retrenchment com- 
pensation due to them under Section 
25-FFF read with Section 25-F of the 
Act. Proviso to Section 25-FFF (1) re- 
quires that where an industrial undertak- 
ing is closed down cn account of unavoid- 
able circumstances beyond the control of 
the employer, the compensation payable 
to the workman under clause (b) of Sec- 
tion 25-F shall not exceed his average 
pay for three months. Except in the case 
of bona fide closure of business, a work- 
man employed in an industry who has 
been in continuous service for not less 
than one year cannot be retrenched by an 
employer until he is given one month’s 
notice in writing indicating the reasons 
for retrenchment ard that the period of 
notice has expired, or he is paid in lieu 
of such notice wages for the period of 
notice as provided in clause (a) of Sec- 
tion 25-F. Clause {t} of the same section 
permits an employer to retrench a work- 
man if at the time of retrenchment he is 
paid compensation which is equivalent to 
fifteen days’ average pay for every com- 
pleted year of continuous service or any 
part thereof in excess of six months. and 
notice in the prescribed manner is served 
on the appropriate Government or such 
authority as may be specified by the ap- 
es Government. 


The workmen being dissatisfied 
an the relief granted to them by res- 
pondent 1 have come to this Court in a 
writ petition. 

4. The only point urged by Mr. 
Anand Sarup, learned counsel for the 
petitioners, is that respondent 1 commit- 
ted an apparent error of law in not 
granting proper relief as was warranted 
from its own findings.) The argument is 
that the Labour Court having held re- 
trenchment and suspension of the work- 
men to be illegal and inoperative, was 
bound under the law zo have declared the 
retrenched and suspended workers as 
deemed to have continued in service ti 
the closure of the business on 22nd Octo- 
ber, 1962, and, therefore, entitled to wages 
‘upto that time. The same thing put dif- 
ferently means that if the business had 
not closed, the only relief to which the 
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workmen were entitled, in the circum- 
stances. was of reinstatement and that the 
closure of business should not have made 
any difference to the entitlement of the 
workmen to the wages upto the date of 
the closure. 


5. I find substance in the conten- 
tion of the learned tea ae for the peti- 
tioners. The requirements as prescribed 
in Section 25-F constitute a condition 
precedent for the exercise of the power 
of retrenchment and non-compliance 
therewith renders the retrenchment order 
void and inoperative. When the retrench- 
ment itself is ineffective in law, the only 
reasonable and legal consequence is that 
the workmen were never retrenched and 
that they must be deemed to be conti- 
nuing in service till their services are re- 
trenched in accordance with law. Same 
will be the position in regard to suspen- 
Sion of workmen. If the suspension 
order is set aside, the only logical conclu- 
sion is that the workmen are deemed to 
be in service. Suspension from service, 
as applied to a contract of employment, 
means that the workmen cease to be under 
any present duty to work and that as 
soon as the period of suspension is over, 
they are reinstated. Suspension, in other 
words, is only a temporary stop of a 
man’s right. 


6. The contention that when Ire- 
trenchment has not been effected in ac- 
cordance with Section 25-F, the workman 
can only claim compensation, was repell- 
ed by their Lordships of the Supreme 
Court in State of Bombay v. Hospital 
Mazdoor Sabha. (1960) 1 Lab LJ 251 = 
(AIR 1960 SC 610). What happened in 
this case was that some servants of the 
hospital who were members of the Indus- 
trial Trade Union were retrenched. A 
writ petition was filed on their behalf 
wherein an allegation was made that the 
said retrenchment was void as it did not 
comply with the mandatory provisions of 
Sections 25-F and 25-H. A writ of man- 
damus directing the employer to rein- 
state the retrenched employees to their 
posts was prayed for. A learned single 
Judge of the Bombay High Court dismiss- 
ed the writ petition as, in his opinion, 
non-compliance with the provisions of 
Section 25-F did not invalidate the order 
of retrenchment and it was open to the 
retrenched workers to seek an appropri- 
ate remedy under Section 25-I. Section 
25-I which has since been repealed pro- 
vided for the recovery of moneys due 
from the employers under Chapter V of 
the Act. This decision was reversed by 
the same High Court on appeal and a writ 
in the nature of mandamus issued against 
the employer directing reinstatement. 
The State of Bombay, on a certificate 
from the High Court, preferred an appeal 
to the Supreme Court which was dismiss- 
ed and the appellate judgment of the 
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High Court confirmed. It was observed 
by their Lordships that,— 


“Having regard to the fact that the 
words used in Section 25-F (b) are man- 
datory and their effect is plain and unam- 
biguous, it seems to us that the Court of 
Appeal was right in holding that Section 
25-I covered cases of recovery of moneys 
other than those specified in Section 25-F 
(b), and it is obvious that there are seve- 
ral other cases in which moneys (sic) that 
Section 25-I had been enacted. There- 
fore, we see no substance in the argument 
that the Court of Appeal has misconstru- 
ed Section 25-F (b). That being so, fail- 
ure to comply with the said provision 
renders the impugned orders invalid and 
inoperative.” 

T. In view of the clear observa- 
non-compliance 
whether with clause (a) of Section 25-F 
or with clause (b) thereof will equally 
render a retrenchment order invalid, void 
and inoperative. A void order has in law 
to be treated as having never been, pass- 
ed. The conclusion, therefore, is that the 
workmen, whose suspension and re- 
trenchment orders are found by a compe- 
tent Court or Tribunal to be illegal are 
on the setting aside of those orders, en- 
titled to be treated as continuing in ser- 
vice. The Labour Court, in the instant 
case, should have regulated the relief on 
the basis that the retrenched and sus- 
pended workmen, mentioned in the refer- 
ence, were continuing in employment up- 
to 22nd October. 1962, and directions for 
payment of compensation issued accord- 
ingly. 

8. It is unfortunate that there is 
no appearance on behalf of the respond- 
ents. The management had engaged one 
Shri M. R. Mittal, who filed his power of 
attorney and on whom actual date notice 
has also been served for 22nd January, 
1971, but in spite of that he has not cared 
to be present in this Court. Be that as 
it may, the fact remains that I did not 
have the advantage of any assistance 
from the side of the management. 


9. In the result, the writ petition 
fis allowed.and the case remanded to the 
Labour Court for passing appropriate 
orders in accordance with law. 


Petition allowed. 
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HARBANS SINGH, C. J. 
Mangat Rai and others, Petitioners v. 
Mohan Lal, Respondent. 


Civil Revn. No. 10698 of 1970, D/- 4-2- 
1971, from order of M. L. Verma, Appel- 
late Authority, Ludhiana, D/- 23-7-1970. 
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Mangat Rai v. Mohan Lal (Harbans Singh C. J.) 


[Prs. 1-2] P. &. H. 429 


Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 15 — New plea — In ejectment pro- 
ceedings the plea of absence of notice 
under Section 106, T. P. Act cannot be 
raised for the first time in appeal. Tha 
order of appellate authority allowing the 
plea is unsustainable and revisable under 
Section 15 (5) and Article 227 of the Con- 
stitution — (X-Ref— Constitution of 
India, Art. 227; T. P. Act, S. 106). (1968) 
70 Pun LR 672 & AIR 1971 Punj 269, Rel. 
on; AIR 1969 Punj 110 (FB), Explained. 

(Paras 3, 6) 

Cases Referred: Chronological Paras 
(1971) ATR 1971 Punj 269 (V 58) = 
1970 Ren CR 895, Boota Singh v. 


Roshan Lal 4, 6 
(1969) ATR 1969 Punj 110 (V 56) = 

70 Pun LR 1011 (FB). Bhaiya 

Ram v. Mahavir Parshad 3, 5 


(1968) 70 Pun LR 672 = 1968 Cur 
LJ 536, Raj Kumar v. Gur-- 
mittender Singh 3 


D. N. Awasthy with A. C. Jain, for 
Petitioners; Ram Rang, for Respondent. 


ORDER :— This revision arises ouf 
of an application filed by the landlord 
for the ejectment of his tenant as far 
back as 1963. It is not necessary to detail 
the course of litigation. All that need be 
said is that on a revision being filed by 
the landlord in this Court (Civil Revision 
No. 74 of 1967), the case was remanded 
back to the Appellate Authority with cer- 
tain instructions, which included the ap- 
pointment of focal commissioner for 
making a report. A report was filed, 
which went in favour of the landlord and 
then a second report was asked for, which 
was received and objections were raised. 
While these objections were pending, an 
application was made by the tenant on 
26th June, 1970, under Order 6. Rule 17, 
Civil Procedure Code, praying for an 
amendment being allowed in the written 
statement filed by the tenant before the 
Rent Controller by taking a plea of ab- 
sence of a notice under Section 106 of the 
Transfer of Property Act. This amend- 
ment was allowed by the Appellate Au- 
thority and hence this revision filed by 
the landlord. 


2. The contention of the learned 
counsel for the petitioners, in short, is 
that admittedly no plea for lack of notice 
under Section 106 of the Transfer of Pro- 
perty Act, was taken in the pleadings, 
nor was an application for amendment 
made throughout the proceedings that fol- 
lowed before the Appellate Court or be- 
fore this Court in the revision mentioned 
above, nor even in the Appellate Courf 
after remand till the tenant took a chance 
to see if the report was in his favour 
and it was thereafter, at the fag-end of the 
proceedings before the Appellate Court, 
when the objections to the report were to 
be decided and the decision given, that 
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the application for amendment was made. 
He urged that in these circumstances the 
defence of Jack of notice under Section 
106 of the Trensfer of Property Act 
should be taken to have been waived and, 
consequently, the amendment allowed by 
the Appellate Court was unsustainable. 


3. It is mot necessary for me to go 
into details of the matter for the simple 
reason that there are authorities of this 
Court which apoly to the facts of this 
case squarely. There is a decision of 
Pandit J. in Raj Kumar v. Gurmittender 
Singh, (1968) 70 Pun LR 672 where the 
learned Judge held that when in eject- 
ment proceedings a plea of failure to ter- 
minate the tenancy by a notice under 
Section 106 of the Transfer of Property 
Act was not raised before the Rent Con- 
troller, the plea could not be raised sub- 
sequently before the Appellate Autho- 
rity. This was noticed by a Full Bench 
in Bhaiya Ram v. Mahavir Parshad, (1968) 
70 Pun LR 1011 = (AIR 1969 Punj 110 
(FB)). That part of the observations 
made by Pandit J., which laid down that 
such a plea coulé be waived, was approv~ 
ed, but inasmuch as in Bhaiya Ram’s case, 
(1968) 70 Pun LR 1011 = (AIR 1969 Punj 
110 (FB)), the plea had actually been 
taken by the tenant in his written state- 
ment, the other part of the observations 
of Pandit J., that if such a plea is not 
taken before the Rent Controller, the 
same could not be taken up subsequently, 
did not come for consideration by the 
Full Bench. 


4, However, Narula J. in Boota 
Singh v. Roshan Lal, 1970 Ren CR 895 = 
(AIR, 1971 Puni 269), observed as fol- 
lows:— 

“Sitting in Single Bench I am bound 

even by the secord part of the dictum of 
Pandit J. and following the same I have 
to hold that the tenants not having taken 
up the plea in question in their written 
statement, they are deemed to have waiv- 
ed the same.” 
In Boota Singh’s ease, 1970 Ren CR 895 = 
(AIR 1971 Punj 269) the written state- 
ment was filed on 4th November, 1966, 
in which the plea of failure to terminate 
the tenancy by a notice under Section 106 
of the Transfer of Property Act was not 
taken up and the Rent Controller decided 
the application in favour of the landlord 
on 20th October, 1967. It was before the 
Appellate Authority on 20th July, 1968, 
that an application under Order 6, Rule 
17, Civil Procedure Code, for the amend- 
ment of the written statement to enable 
the tenant to take up his plea, was made. 
This application was granted, but Narula 
J. set aside that order. At page 902 of 
the report, the learned Judge observed as 
follows:— 

“Moreover, on the facts of this case, 
ït is clear from the averments made in the 
application of the cenants under Order 6, 
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Rule 17 itself that the tenants were fully 
alive to the objection which could be 
taken in this regard, but had intentionally, 
not taken up the plea to that effect in 
the written statement, as they did not 
“consider it worthwhile” to do so. The 
learned Appellate Authority has justified 
the leave granted by it to amend the 
written statement on the ground that no 
such notice was necessary according to 
the law in force in (since?) 1968 and the 
necessity of serving such a notice arose, 
only after the pronouncement of the Full 
Bench in 1968. This view is wholly erro- 
neous. Such a consideration. could be 
relevant if the law had been amended or 
changed. Interpretation of legal provi- 
sions by the High Court does not change 
the law, but merely aims at stating what 
the law has been at all relevant times.” 


5. The facts in the present case are 
much stronger. Even if we take the date 
of the decision of Bhaiya Rams case, 
(1968) 70 Pun LR 1011 = (ATR 1969 Punj 
110 (FB)), the application under Order 6, 
Rule 17, Civil Procedure Code, was made 
in the present case nearly two years 
thereafter. There is no justification for 
this delay and the only inference that can 
be drawn is that even after the matter 
had been clarified by the Full Bench deci- 
sion, the tenant did not care to apply for 
an amendment and this is a case in which 
the inference of this plea having been 
waived is inescapable, 


6. An objection was taken by the 
Tearned counsel for the respondent that 
the Appellate Authority had the jurisdic- 
tion to decide this matter and could have 
allowed the amendment at any stage and 
that it should not be interfered with 
under Section 15 (5) of the East Punjab 
Urban Rent Restriction Act, 1949. This| 
matter was also raised before Narula J -| 
in Boota Singh’s case, 1970 Ren CR 895= 
(AIR 1971 Punj 269) and the learned 
Judge held that such an order passed by 
the Appellate Authority would be an 
order passed during the proceedings taken 
under the Act within the meaning of Sec- 
tion 15(3) and would be revisable under 
Section 15 (5) of the East Punjab Urban 
Rent Restriction Act, and, in any case, 
under the supervisory jurisdiction of this 
Court under Article 227 of the Constitu- 
tion. As already indicated, the order of 
the Appellate Authority is wholly unsus- 
tainable and the same can be set aside 
by this Court. 


1: I, therefore, accept this revi- 
sion, set aside the order of the Appellate 
Authority allowing the amendment and 
remand the case to the Appellate Autho- 
rity to proceed with the same in accord» 
ance with law on the material already on 
the record. Counsel will direct the par- 
ties to appear before the Appellate Au- 
thority on 5th April, 1971, to take further 
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date. As the case is already more than 
seven years old, the Appellate Authority 
will proceed with all possible expedition. 


© The costs of this petition will be borne 


by the respondent. | 
Revision accepted, 
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(V 58 C 109) 


P. C. PANDIT, J. 


Kundan Singh, Appellant wv. Arjan 
Singh, Respondent. 


Second Appeal No. 1057 of 1968, DJ- 
29-1-1971, from decree of J. S. Chatha, 
Addl. Dist. J., Amritsar, D/. 26-6-1968. 


Punjab Pre-emption Act (1 of 1913), 
S. 19 — In the absence of proof of pre- 
emptor’s positive acquiescence in the sale, 
mere utilisation by him of sale price paid 
to the vendor for purchase of another 
property a few days after the impugned 
sale would not amount to waiver. AIR 
1969 NSC 168 & AIR 1959 SC 689 & AIR 
1947 Lah 299, Followed. (Paras 12 & 16) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 168 (V 56) = 
(1971) 1 SCJ 38, Jagadbandhu 
Chatterjee v, Smt, Nilima Rani 


Ghosh 14 
(1959) ATR 1959 SC 689 (V 46) = 

1959 SCJ.635, Waman Shriniwas 

Kini v. Ratilal Bhagwandas & Co. 14 


(1947) AIR 1947 Lah 299 (V 34), 
Bhagat Singh v. Hukam Singh 15 


M. L. Sethi, for Appellant; J. N. Kau- 
shal, for Respondent. 


JUDGMENT :—- This is a vendee’s 
second appeal against the decision of the 
learned Additional District Judge, Amrit- 
sar, reversing on appeal the order of the 
trial Court dismissing the pre-emptor’s 
suit, 

2. The only point that has been 
argued before me by the learned counsel 
for the appellant is one of waiver and the 
facts of the case relevant for that purpose 
are these. On 21st March, 1963, Shrirnati 
Dhanno wife of Tarlok Singh sold agri 
cultural land measuring 72 Kanals 4 Mar- 
las, situate in village Jhita Khurd, Dis- 
trict Amritsar, to Kundan Singh for 
Rs. 12,000/-. This land was under mort- 
gage with possession for Rs. 6424/- and 
the same was gifted to the vendor by her 
brother Ajaib Singh in November 1953, 


- Arjan Singh, son of the vendor, brought 


a suit for pre-emption. 


3. On the pleadings of the parties, 
a number of issues were framed, but we 
are concerned with only two of them, 
namely, issues Nos. 8 and 9, which are 
as follows:— 
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“8. Whether the plaintiff has waived 
his right of pre-emption? 

9. Whether the suit is collusive and 
is otherwise for the benefit of the ven- 
dor and its effect?” 


4, The trial Judge dismissed the 
suit holding issue No. 9 in favour of the 
vendee. As regards issue No. 8. he ob- 
served that the oral evidence produced by 
the vendee to prove waiver on the part 
of the vendor was not reliable, but he 
went on to hold — “But my observations 
and findings on issue No. 9, decided ear- 
lier, equally apply to the present issue 
also. And I hold that by his conduct the 
plaintiff had waived his right to bring the 
present suit. He had made use of the 
same money along with his brother in 
purchasing other land, which their 
mother received four days before by sell- 
ing the suit land. By conduct, he is 
estopped from bringing the present suit.” 

$ When the matter went in ap- 
peal before the learned Additional Dis- 
trict Judge, he set aside the finding of 
the trial Court on issue No. 9, with the 
result that it was held that the pre-emp- 
tor’s suit was neither collusive nor for the 
benefit of the vendor. On the point of 
waiver also, he found against the vendee. 
While discussing this question, he ob- 
served—~— 

“The counsel for the respondent 
(vendee) then urged that the plaintiff and 
his brother had purchased property and 
paid Rs. 3700.00. This was after about 
three days of the disputed sale. Mst. 
Dhano is alleged to have received 
Rs. 3676.00 out of the sale-price for pur- 
chase of land at another place. The de- 
fendant appearing as a witness alleged 
that this money was utilized by the plain- 
tiff and his other brother to acquire the 
property. This is only an allegation and 
cannot be accepted as evidence of the fact 
because Kundan Singh had no personal 
knowledge about it. Even if it be accept- 
ed that the plaintiff and his brother had 
bought property after a few days else- 
where and had got some money from 
their mother. it would not amount to 
waiver. They can get money from any- 
body for purchasing property elsewhere. 
If money had been received by the plain- 


tiff from their mother for the purpose of 


this suit then there may have been some 
force in the argument of the vendee-res- 
pondent. It would, therefore, follow that 
there was no oral or documentary evi- 
dence to prove waiver.” 

A The learned Judge then accept- 
ed the appeal, set aside the judgment and 
decree of the trial Court and granted the 
plaintiff a decree for possession of the 
land in question on payment of Rs. 6876/-, 
The pre-emptor was also made liable to 
pay Rs. 6424/- to the mortgagees for re~ 
demption of the property. The vendee 
has come here in second appeal, 
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T. As I have already mentioned 
above, the only point urged before me by 
the learned counsel for the appellant was 
that the finding of the lower Appellate 
Court on the cuestion of waiver was in- 
correct in law. The argument of the 
learned counsel was that the sale in 
question took place on 21st March, 1963, 
and out of the sale .consideration of 
Rs. 12,000/-, Rs. 1,700/- were taken as 
earnest money by Shrimati Dhanno on 
7th July. 1962, and Rs. 3676/- were paid 
to her before the Sub-Registrar at the 
time of registration of the sale-deed, 
while Rs. 6424/~ were left in deposit with 
the vendee for payment to the mort- 
fagees. After four days of this sale, that 
is, on 25th March, 1963, Arian Singh, pre- 
emptor, and -his brother Surat Singh pur- 
chased land mezesuring 62 Kanals 10 Mar- 
las in village Sugga for Rs. 7000/- and 
the amount of Rs. 3676/-, received by 
their mother Dhanno under the first sale, 
was utilised by them for the payment of 
the sale-price o the second transaction. 
Rs. 3700/- were paid by them on 25th 
March 1963. It was specifically mention- 
ed in the first sele-deed that the property 
was being sold by Dhanno for purchasing 
land in her hvusband’s_ village. It was 
also submitted by the learned counsel 
that out of the earnest money of Rs. 1,700/- 
received on 7th July, 1962 under the first 
sale, Rs. 1,500/- were paid on 4th Sep- 
tember, 1962, by the pre-emptor and his 
brother Surat Singh to the vendors of 
the second sale. 

To prove these facts, reliance was 
placed on the contents of the first sale- 
deed, Exhibit D-i, and the copy of the 
second sale-deed. Exhibit D.W. 5/1. Re- 
ference was also made to the evidence of 
Kundan Singh vendee himself as D.W. 6. 
He had stated that when he paid the ear- 
mest money to Dhanno,. the next day ad- 
vance for the purchase of the land in vil- 
lage Sugga was given. It was also stated 
by him that with the money received 
from the sale of the land in village Jhita 
Khurd, property was purchased by Arjan 
Singh and Surat Singh soon after. The 
evidence of the vendee was not accepted 
by the learned Additional District Judge, 
because, accordinz to him, Kundan Singh 
had no personal knowledge about the 
matters about which he had deposed. 
Learned counsel contended that the fact 
that the pre-emrtor along with his bro- 
ther purchased land some four days after 
the first sale and utilised the sale-consi- 
deration of Rs. 3676/- for payment to- 
wards the seconc sale, showed that the 
pre-emptor had acquiesced in the first 
‘sale and, therefore, waived his right to 
pre-empt that sa_e. 


8. It is undisputed that Arjan 
Singh had a right of pre-emption so far 
as the sale made by his mother was con- 
cerned, The question for consideration 
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is—had he lost that statutory right simply 
because he got the money from his 
mother, which she had received from the 
vendee, and utilised it for purchasing the 
property along with his brother? In the 
first place. it may be stated that this was 
not the vendee’s case in the written state- 
ment. There the plea taken by him on 
the question of waiver was contained in 
paragraphs 1 and 4 of the additional 
pleas and they are as under:— 


"h 


1. “That the sale in dispute actually 


took place through the intervention of 
Surat Singh, brother of the plaintiff, and 
the plaintiff. The bargain was struck by 
the plaintiff and his real brother for their 
mother in village Jhita Khurd in pre- 
sence of respectable persons of the vil- 
lage and thus plaintiff has played an ac- 
tive part in bargaining the transaction, 
and in token of the consent, real brother 
of the plaintiff attested the sale-deed, 
And plaintiff being not present on the 
date of the execution oz the sale-deed, 
could not attest it, but in fact, gave his 
express and implied consent to it. There- 
fore, the plaintiff is barred to file the pre- 
sent suit. 


4. That few days prior to the date 
of writing of the contract of the sale 
(Ikrarnama) the present plaintiff along 
with his real brother, 
attested the sale deed, unequivocally de- 
clared that they would not pre-empt the 
sale if the defendant pays Rs. 14000/- for 
the sale, as the answering defendant was 
offering Rs. 11000/-, while the plaintiff 
along with his brother and mother were 
demanding Rs. 14000/-, actually it was 
settled at Rs. 12000/-. Hence the plain- 
i“ has waived his right of pre-emption, 

any.” 


9. From the above, it would be 
apparent that the case set up in the writ- 
ten statement was that the sale, which 

was the subject of pre-emption, had taken 
place through the intervention of the 
plaintiff and his brother Surat Singh, 
The bargain was struck by both of them 
on behalf of their mother and in the pre- 
sence of the respectables of village Jhita 
Khurd. The plaintiff had taken active 
part in completing the sale transaction. 
His real brother had attested the sale- 
deed. Since he himself was not present 
on the date of its execution, he could not 
attest the same, but gave his express and 
implied consent to it. If the vendee could 
prove all these allegations made by him 
in the written statement. then it could be 
said that the plaintiff had waived his 
right, because it was then he, who had 
struck the entire bargain with the vendee 
on behalf of his mother in the presence 
of the respectables of the village. That 
being so, he could not pre-empt the sale. 
But the Courts below have not accepted 
the evidence of the witnesses produced by 
the vendee to prove these allegations, 


who subsequently a 
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10. It may also be mentioned that 
neither any evidence was led by the ven 
dee in support of the allegation made by 
him in para 4 of the additional pleas nor 
hae this point argued in the Courts þe- 
low. 


11. We are then left with the sole 
circumstance that the pre-emptor had 
utilised the consideration of the first sale 
in purchasing property some four days 
after that transaction. By this conduct of 
his, can it, be held that he had waived his 
right of pre-emption? 

12. On 2ist March, 1963, when 
Dhanno sold the property to Kundan 
Singh, the pre-emptor had not done any- 
thing, either expressly or impliedly, by 
which the vendee could get even an im-~ 
pression that he will not be filing a suit 
for pre-emption. His brother had at- 
tested the sale~deed and the very fact 
that the pre-emptor did not do so should 
have put the vendee on the guard. No- 
thing was done by the pre-emptor to lead 
the vendee to believe that he was giving 
up his right of pre-emption. On the basis 
of his subsequent conduct in purchasing 
the property by getting money from his 
mother, it could not in my opinion, be 
said that he was in any way a party to 
the first bargain and had thus waived his 
right of pre-emption. If the sale consi- 
deration had been utilised by the mother 
for purchasing property in the name of 
her son, that could not debar him from 
pre-empting the sale. The onus was on 
the vendee to prove beyond doubt that 
the pre-emptor had waived his right of 
pre-emption. He had to establish some 
positive act on the part of the pre-emptor, 
which would show that he had abandoned 
his statutory right of pre-emption. The 
Court is not allowed to hold that waiver 
has been proved on general inferences. 


13. It may be mentioned that the 
learned counsel for the appellant also 
submitted that the father of the pre-emp- 
tor was also instrumental in effecting the 
sale, which was the subject-matter of the 
pre-emption suit. Even if that be so. I 
do not see how this fact will improve the 
case of the appellant. It is his conduct 
and not that of his father, which has to 
be seen for finding out whether he had 
waived his right of pre-emption or not. 

14. In a recent decision of the 
Supreme Court in Jagadbandhu Chaiter- 
jee v. Smt. Nilima Rani Ghosh, (1971) 1 
ee 38 = (AIR 1969 NSC 168), it was 

eld: 


"In India the general principle with 
regard to waiver of contractual obligation 
is to be found in Section 63 of the Indian 
Contract Act. Under that section it is 
open to a promisee to dispense with or 
remit, wholly or in part, the performance 
of the promise made to him or he can 
accept instead of it any satisfaction which 
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he thinks fit. Under the Indian Law 
neither consideration nor an agreement 
would be necessary to constitute walver. 
This Court has already laid down in 
Waman Shriniwas Kini v. Ratilal Bhag- 
wandas & Co.. (1959) SCJ 635 = (AIR 
1959 SC 689), that waiver is the abandon- 
ment of a right which normally every- 
body is at liberty to waive. “A waiver is 
nothing unless it amounts to a release, 
It signifies nothing more than an inten- 
tion not to insist upon the right.” It is 
well known that in the law of pre-emp~ 
tion the general principle which can be 
said to have been uniformly adopted by 
the Indian Courts is that acquiescence in 
the sale by any positive act amounting 
to relinquishment of a pre-emptive right 
has the effect of the forfeiture of such a 
right.” 

15. In Bhagat Singh v. Hukam 
Singh, AIR 1947 Lah 299, Cornelius J. ob- 
served— 

“The right of pre-emption is provid- 
ed by statute, and it cannot be held to be 
waived unless by word or action, the 
plaintiff has debarred himself from exer- 
cising it, that is, has undertaken not to 
exercise it, or has performed some act 
which is entirely inconsistent with an 
intention to exercise it, or if in conse- 
quence of any act done by him, the ven- 
dee has been directly induced to enter 
upon the sale, in the bona fide belief that 
the ese right would not be exer- 
cised. 


Where before purchasing the land 
and before any notice under Section 19, 
had been issued by the vendor, the vendee 
had asked the pre-emptor whether he 
would object to his buying the land in 
dispute, to which the pre-emptor replied 
that he had no objection and that he 
vo) was at liberty to make the pur- 

ase, 


Held that the reply did not amount 
to waiver by the pre-emptor of his right 
of pre-emption, as the pre-emptor’s an- 
swer did not affect any present right 
vested in him. 


Held also that as the pre-emptor’s 
reply was non-committal in relation to 
pre-emptor’s rights, the vendee could not 
be supposed to have acted on the faith of 
any assurance derived from it. The pre- 
emptor was, therefore, not estopped from 
suing to enforce his right.” 


16. These two authorities support 
the view that I have taken above, I, 
therefore agree with the learned Addi- 
tional District Judge that even if it be 
accepted that the plaintiff and his brother 
had purchased property elsewhere a few 
days after the sale and got the money of 
that sale from their mother for that pur- 
pose, it could not be held in law that the 
plaintiff had waived his right of pre- 
empting the first sale, : 
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17. The result is that this appeal 
fails and is dismissed. In the circum- 
stances of this case, however, I will leave 
the parties to bear their own costs in this 


Court. 
Appeal dismissed, 
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Smt. Suhag Eani and another, Peti- 
tioners v. Sukhdev and another, Res- 
pondents. 


Civil Revn. No. 102 of 1970, D/- 
27-1-1971, from order of Raghbir Singh 
Appellate Authozity Gurdaspur, D/- 
12-12-1969. 


Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 13 — Eviction petition — Denial of 
landlord-tenant relationship by tenant in 
his written statement determines the 
tenancy — Omission to give notice 
under S. 106, Transfer of Property Act 
before filing application does not affect 
its maintainability — (X-Ref:— Transfer 
of Property Act (1882), S. 106). AIR 
1970 Punj 511, Fallowed; 1969 RCR 904 
(Punj). Referred. (Para 9) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Funj 511 (V 57)= 

72 Pun LR 22%, Sada Ram v. l 

Gajjan 9 
(1969) 1969 Ren CR 904 = 1969 

Cur LJ 926 (Punj), Gargi Devi 

v. Som Datt 8 
(1968) 70 Pun LR 672 = 1968 

Cur LJ 536, Raj Kumar v. 

Gurmitinder Sirgh 7 

J. N. Seth, for Petitioners, H. L. 
Sarin, for Respondent No. 1. 


ORDER:— This is a tenants revi- 
sion petition against the decision of the 
Appellate Authority reversing on ap- 
peal the order of the Rent Controller 
dismissing the lardlord’s appheamon for 
ejectment. 


2: The hous in dispute is situate 
in Gurdaspur and it was leased out by 
its owner Shri Moti Ram, Advocate in 
1927, in favour of Shri Devi Dayal, Ad- 
vocate. The latter died somewhere in 
1953-54 and therecfter the former con- 
tinued receiving rent from  Shrimati 
Suhag Rani widow of Shri Devi Dayal. 
In 1957, Shri Moti Ram partitioned his 
entire property and this house came to 


the share of his son Shri Sukh Dev, 


Advocate. In January 1961, Shri Sukh 
Dev filed an application under S. 13 of 
the East Punjab Urban Rent Restriction 
Act. 1949, for the ejectment of Suhag 
Rani from the house in question on the 
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ground of non-payment of rent. Since 
the arrears of rent were paid by the 
tenant on the first date of hearing, that 
application was dismissed. 

On 7th June, 1967, another applica- 
tion under Section 13 of the Rent Act 
was made by Shri Sukh Dev against 
Shrimati Suhag Rani, her daughter 
Shrimati Upma and Shrimati Rani, and 
three grounds of ejectment were taken, 
One was non-payment of rent since May 
1965, the second was that Suhag Rani 
had transferred her rights in favour of 
her daughter Shrimati Upma since 1961 
and had sublet a portion of this house to 
Shrimati Rani without the written con- 
sent of the landlord and the third was 
that Suhag Rani had ceased to occupy 
the house in dispute since 1961 without 
any reasonable cause and was staying 
with her son at Delhi. 


3: This application was contested 
by the tenants and on the pleadings of 
the parties, seven issues were framed. 
Since the arrears of rent were paid on 
the first date of hearing, this ground of 
ejectment was no longer available to the 
landlord. 

4. The ‘Rent Controller dismissed 
the application holding that Shrimati 
Suhag Rani had neither transferred her 
rights in favour of her daughter Upma 
nor sublet any portion of the house to 
Shrimati Rani. It was also held that 
she had not ceased occupying this house 
since 1961. 

5. Aggrieved by the order of the 
Rent Controller, the landlord went in 
appeal before the Appellate Authority. 
His appeal was accepted and it was 
found by the said Authority that Suhag 
Rani had transferred her rights in favour 
of her daughter Upma and also sublet 
a portion of the house to Shrimati Rani 
without the written consent of the land- 
lord. It was also held that Suhag Rani 
was not living in the house since 1961. 


6. It may be mentioned that be~ 
fore the Appellate Authority, both Suhag 
Rani and Upma made an application 
under Section 151 of the Code of Civil - 
Procedure praying that they be allowed 
to raise the plea that since notice under 
Section 106 of the Transfer of Property 
Act was not issued by the landlord ter- 
minating the tenancy before filing the 
ejectment application, the said applica- 
tion should have been dismissed on that 
ground. 

i This application was contested 
by the landlord and the Appellate Autho- 
rity dismissed the same observing thaf 
since no such plea was taken by the 
tenant in her written statement and this 
point was not even debated before the 
Rent Controller, this objection would be 
deemed to have been waivec by the ten- 
ant and could not be allowed to be 
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raised at that late stage. For this he 
placed reliance on my decision in Raj 
Kumar v. Gurmitinder Singh, (1968) 70 
Pun LR 672. 


8. The first contention raised by 
the learned counsel for the petitioners 
was that the Appellate Authority had 
erred in law in rejecting the application 
filed by the tenant for being allowed to 
take. the additional plea that the eject- 
ment application should be dismissed, 
because no notice under Section 106, 
Transfer of Property Act, had been given 
by the landlord to the tenant before 
filing that application. Reliance for that 
submission was placed on my decision 
in Smt. Gargi Devi v. Som Dutt, 1969 
Ren CR 904 (Puni). 


9. I was inclined to accept this 
contention when it was brought to my 
notice that in the written statement 
filed by Suhag Rani, she had taken up 
the plea that the eviction application 
was not competent, because there was 
no relationship of landlord and tenant 
existing between the parties and further 


-that the landlord had no locus standi to 


file the application under Section 13 of 
the Rent Act, as he was not a landlord 
of the premises in question, It has been 
ruled in a Bench decision of this Court 
in Sada Ram v. Gajjan, (1970) 72 Pun 
LR 223 = (AIR 1970 Punj 511) that the 
denial of the relationship of landlord 
and tenant by the tenant in his written 
statement to a suit for ejectment de=- 
termines a tenancy forthwith, thus 
giving the right to the landlord to the 
possession of the leased property, when 
the lease is not for a fixed period but 
from year to year or at will. A year 
to year tenancy or a tenancy at will 
gets determined by such a denial or re- 
nunciation of title. 


On the basis of this authority, by 
which I am bound. sitting singly, it has 
to be held in the present case that the 
tenancy had been determined by Suhag 
Rani’s taking up this plea in the written 
statement. This is the precise reason 
for which a notice under Section 106, 
Transfer of Property Act, has to be 
given by the landlord to the tenant be- 
fore filing the ejectment application 
under Section 13 of the Rent Act. My 
attention was not invited to any deci- 
sion where it had been laid down that 
in a rent case the only way the tenancy 


could be determined was by a notice 
under Section 106, Transfer of Property 
Act. If the idea of giving a notice 
under Section 106, Transfer of Property 
Act, is merely to determine the tenancy, 
then it is also undisputed that a tenancy, 
under the law, can be determined in 
any of the various methods mentioned 
in Section 111 of the Transfer of Pro- 
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perty Act. The landlord, therefore, is 
not precluded from showing that in a 
particular case, the tenancy has been 
determined irrespective of the fact 
whether any notice under Section 106 
of the. Transfer of Property Act is given 
to the tenant or not. According to the 
decision in Sada Ram’s case, (1970) 72 
Pun LR 223 = (AIR 1970 Punj 511) 
therefore, it has to be held that in the 
instant case the tenancy had been deter- 
mined by Suhag Rani’s taking the parti- 
cular plea mentioned above in the 
written statement filed by her. That 
being so it was not necessary for the 
landlord to issue a notice under Sec- 
tion 106 of the Transfer of Property Act 
to the tenant. This contention of the 
learned counsel for the petitioners, con- 
sequently, fails. 

_ 210. Regarding the grounds of 
ejectment, it has been found by the Ap- 
pellate Authority that Suhag Rani had 
ceased to occupy the house in question 
for the last about six years without any 
reasonable cause. It has also been found 
that she had transferred her rights 
under the lease to her daughter Upma 
and that a portion of the premises in 
dispute had been sublet to Shrimati Rani 
without the consent in writing of the 
landjord. All these are findings of fact 
and they have been arrived at after 
consideration of the entire evidence pro- 
duced in the case, It has not been shown 
by the learned counsel for the peti- 
tioners that these findings are in any 
way vitiated. It is common ground that 
all these are valid grounds for ejectment 
under Section 13 of the Rent Act. 

11. In view of what I have said 
above, this revision petition fails and 
is dismissed. In the circumstances . of 
the case, however, I leave the parties 
to bear their own costs throughout. The 
petitioners are given three months’ time 
to vacate the premises, provided they 
deposit the arrears of rent in the Court 
of the Rent Controller within six weeks 
from today. , 


Petition dismissed, 
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Bhan and others, Respondents. a 


Civil Revn. No. 643 of 1970, D/- 
16-11-1970. 

Civil P. C. (1908), O. 8, R. 1 — Per- 
mission to file a written statement after 
first nes ae eas be granted to ad- 
vance justice but not to punish the 
defaulting defendant. 
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The Court allowed the suit to pro- 
ceed on nearly for 10 months without 
specifically deciding whether one of the 
defendants could adopt the written state- 
ment filed by the others. The suit came 
to be compromissd except against the 
said defendant and an application was 
put in that it may be proceeded with ex 
parte. In such circumstances it was held 
that it was proper for the court to 
allow that defendant to file his written 
statement. (Para 4) 


Cases Referred: Chronological Paras 
(1955) AIR 1955 SC 425 (V 42)= 
1955-2 SCR 1, Sangram Singh 
v. Election Tribunal, Kotah 3 


N. CG. J ain, for Petitioner; M. S. 
Jain, for Respondent. 


ORDER:— This revision petition is 
directed against the order of the Senior 
Subordinate Judge, Karnal, as passed on 
21st March, 1970, whereby the petitioner 
who was a defendant in the suit was 
not allowed to file a written statement. 


2: Suraj Bhan and another plain- 
tiffs respondents instituted a suit for 
possession of certain site against the 
petitioner and his two brothers. Jai 
Ram, father of the petitioner, was also 
a defendant. Substituted service was ef- 
fected on the petitioner and it appears 
that he instructed a counsel, by means 
of a telegram, to appear on his behalf. 
A memorandum of appearance only was 
filed by the counsel on 5th October, 1968, 
since he could not get a written state- 
ment duly signed and verified by the 
petitioner. The other defendants had 
filed their written statement earlier and 
counsel for the petitioner made a state- 
ment that the written statement of those 
defendants be treated as his as well. It 
is not disputed that the interest of all 
the defendants was identical. On 6th 
January, 1969, the mower of attorney was 
also filed and thereafter issues framed. 
The defendants seemed to have later 
compromised with the plaintiffs with the 
result that the stit against them was 
dismissed on 6th May, 1969. On the 
same day, the plairtifis made an applica- 
tion that the written statement filed by 
defendants 1, 2 and 4, could not he 
treated as that of the petitioner and that 
since no written stetement had been filed 
on his behalf, proceedings be taken ex 
parte against him. The trial Court. by 
an order of 21st August, 1969, declined 
the prayer of the plaintiffs so far as 
taking ex parte proceedings was con- 
cerned, but accepted their plea that the 
written statement of the other defend- 
ants could not be adopted by the peti- 
tioner and that the latter could not be 
permitted to file a written statement at 
that stage. The case was then ordered 
to be fixed for evidence. After this 
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order was passed, the petitioner made an 
application on 6th October, 1969, for 
permission to file a written statement, 
but it was dismissed by the impugned 
order made on 21st March, 1970. 


3. To my mind, the trial Court 
acted with gross irregularity in the pro- 
cedure adopted by it inasmuch as it 
allowed the case to proceed on without 
specifically deciding till 21st August, 1969 
that the petitioner could not adopt the 
written statement filed by the other 
defendants. The counsel for the peti- 
tioner had for the first time put in ap- 
pearance on 5th October, 1968, though 
without a power of attorney. He made 
a statement on llth October, 1968, that 
the written statement of the other 
defendants be treated as his also, and 
it was almost after about ten months 
that an order was made on 2ist August, 
1969 deciding that the petitioner could 
not be allowed to do so. No necessity 
for a written statement by the peti- 
tioner would have arisen. if the plain- 
tiffs had not got the suit against the 
other defendants dismissed. In refus- 
ing permission to the petitioner to file 
a written statement, the trial Court re- 
lied upon Order 8, Rule 1, Code of Civil 
Procedure, which reads as under:— 


“The defendant may, end, if so re- 
quired by the Court, shall, at or before 
the first hearing or within such time as 
the Court may permit, present a written 
statement of his defence.” 


This rule gives right to a defendant to 
file a written statement at his option 
at ox before the first hearing of the 
suit and even afterwards within such 
time as the Court may permit. If the 
defendant has, for any reason, omitted 
to avail of his such right at or before 
the first hearing, the Court has a dis- 
cretion to permit him to do so and time 
for this purpose can be extended in the 
exercise of the discretion of the Court if 
the circumstances so warrant. It is 
open to the Court to impose terms on 
which the benefit of extended time will 
be availed of by the defendant. It may 
be pointed out that the rule has to be 
worked in a manner so as to advance 
justice and is not intended to be so 
operated as to punish the defaulting de- 
fendant for his omissions. The approach 
to be made is not that there is some 
right of the defendant which must be 
forfeited for his default but whether it 
is a fit case in which the discretion 
should be exercised in favour of the 
defendant by permitting him to file a 
written statement. It will be useful in| 
this regard to quote in extenso the 
following observations of their Lord- 
ships of the Supreme Court in Sangram 
Singh v. Election Tribunal. Kotah, ATR 
1955 SC 425, when a reference was being 
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made to that portion of the Code of 
Civil Procedure which deals with the 
trial of suiis:— 

“Now a code of procedure must be 
regarded as such. It is ‘procedure’, 
something designed to facilitate justice 
and further its ends: not a penal enact- 
ment for punishment and penalties; not 
a thing designed to trip people up. Too 
technical a construction of sections that 
leaves no room for reasonable elasticity 
of interpretation should therefore be 
guarded against (provided always that 
justice is done to ‘both’ sides) lest the 
very means designed for the furtherance 
of justice be used to frustrate it.” 


Ae In the instant case, the trial 
Court instead of being guided by a 
desire to facilitate justice by affording 
an opportunity to the defendant to file 
a written statement so that he was not 
condemned unheard, acted in a manner 
so as to suggest that the defendant must 
be punished for his omission to file a 
written statement despite several ad- 
journments. It failed to appreciate the 
circumstances of the case. For. the first 
time a specific order was passed only 
on 21st August, 1969, which made clear 
to the defendant that he could not adopt 
the written statement of the other 
defendants. Earlier, the counsel had made 
a statement on 5th October, 1968, but 
the proceedings were allowed to linger 
on without the Court applying its mind 
to this aspect of the question whether 
the request in this regard was legally 
well-founded or not. The petitioner was 
lulled into the belief that the written 
statement of his father and the brothers 
was good enough and he was not re- 
quired to file an independent one. The 
plaintiffs quite abruptly had the suit dis- 
missed, against all the defendants except 
the petitioner, and simultaneously made 
an application that the petitioner be pro- 
ceeded against ex parte. It was then 
alone that the petitioner could know that 
he was to defend the suit independently 
of his father and brothers. It was a fit 
case where the trial Court should have 
in the interest of justice granted permis- 
sion to the defendant to file a written 


statement, but, as already stated, it did ~ 


not allow him to do so. This irregu- 
larity in procedure caused manifest in- 
justice to the petitioner which calls for 
interference by this Court in the ex- 
ercise of its revisional jurisdiction. 


5. In the result, the revision 
petition is allowed. There is no order 
as to costs. The parties are directed to 
appear before the trial Court on Ist 
December, 1970. 

Revision allowed. 
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Salig Ram and another, Appellants 
v. Shiv Shankar and others, Respondents. 


Letters Patent Appeal No. 594 of 
1970, D/- 17-2-1971, from judgment of 
A. D. Koshal, J. reported in 1970 Cur LJ 
712. 


(A) Evidence Act (1872), S. 115 — 
Waiver — Waiver is a question of law 
and not of fact — It has to be inferred 
from admitted and proved facts — In- 
tention is purely subjective matter and . 
has to be assumed from the conduct of 
parties — (X-Ref:— Civil P. C. (1908), 
S. 80). (1913) ILR 40. Cal 503 & (1899) 
ILR 21 All 496 (PC), Rel. on; AIR 1968 
SC 933 & AIR 1969 Punj 110 (FB), Expl. 

(Para 6) 

Where the State, fully cognisant of 
the proceedings, wanted to associate with 
those proceedings and therefore, did not 
object to the validity of the notice 
under Section 80, Civil P. C. either in 
their written statement or on replica- 
tion or even in their arguments, that 
would lead to the conclusion that it was 
a deliberate and intentional act on the 
part of the State not to raise any ob- 
jection to the notice under Section 80, 


Civil P. C, (Para 6) 
= (B) Civil P. C. (1908), O. 8, R. 5 — 
Replication — Replication is a part. of 


the pleadings and anything which is 
specifically stated therein and for the 
first time, has to be controverted — If 
not controverted and allowed to pass, it 
must be assumed that the plea raised in 
replication was accepted. AIR 1965 SC 
1578 & AIR 1970 SC 479, Rel. on. l 
(Para 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 479 (V 57)= 

1970 SCD 131, S. A. Sattar v, 

Union of India 8 
(1969) AIR 1969 Punj 110 (V 56)= 

70 Pun LR 1011 (FB), Bhaiya 

Ram v. Mahavir Parshad 6 
(1968) AIR 1968 SC 933 (V 55)= 

(1968) 2 SCR 548, Associated 

Hotels of India Ltd. v. Ranjit 


Singh r - § 
(1965) AIR 1965 SC 1578 (V 52)= 

(1965) 3 SCR 17, S. D. G. 

Pandarasannidi v. State of ` 

Madras i B> 
(1913) ILR 40 Cal 503 = 17 Cal 

WN 64, Bhola Nath Roy wv 

Secy. of State for India ® 


(1907) 5 Cal LJ 148 = ILR 34 Cal 
207, Manindra Chandra Nandi v, 
Secy. of State for India 
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(1899) ILR 21 All 496 = 26 Ind 
App 58 (FC), Beni Ram v, 
Kundan Lal 6 


D. N. Awasthy with A. C. Jain, for 
Appellants; D. S. Nebra with K. S&S. 
Nehra {for No. 1); K. C. Puri with S. K. 
Goyal (for No. 2) and R. N. Mittal for 
Advocate General, Haryana, for Res- 
pondents. 


JUDGMENT:— This judgment will 
dispose of Letters Patent Appeals Nos. 
594 to 596 of 1970, arising out of Re- 
gular Second Appeals Nos. 1632, 1633 
and 1238 of 1968 respectively in which 
a learned Single Judge of this Court 
affirmed the cecision of the lower ap- 
pellate Court which in turn set aside 
the decision of the trial Court decreeing 
the plaintiffs’ suit. The learned Addi- 
tional District Judge merely proceeded 
to dismiss the suit on the ground that 
there was no notice under Section 80 of 
the Code of Civil Procedure served on 
the State. 

2 The facts material to deter- 
mine the controversy in this case may 
now be stated: . 


i The appellants were the plaintiffs in 

the suit whick has given rise to these 
appeals. Their claim in the suit was 
that Khasra No. 1591 forms part of the 
area of Mandi Dadri. It is owned and 
possessed by tne owners of the Mandi. 
It has been in their possession ever since 
the Mandi came into existence. The 
owners of the Mandi opened a school 
for the education of the children and 
provided a playground as also some 
buildings which are all located in this 
Khasra number for the common pur- 
poses of the population of the town. 
The suit was necessitated because the 
defendants had started obstructing the 
owners of the Mandi in the use of this 
piece of land. One of the defendants had 
obtained sanction from the Municipal 
Committee for construction of a house 
and a shop on this piece of land and 
wanted to forcibly build thereon, and 
for that purpose they had collected some 
rori, that is, shingle, and placed some 
drums on a portion of the disputed plot. 
This caused obstruction to the use of the 
plot by the owners of the Mandi. 


An alternative case was also plead~ 
ed that if the plaintiffs were not the 
owners of the disputed plot, they and 
the other members of the public had 
been continuously using it as a public 
way over a period of more than twenty 
years for going to their respective houses 
and enjoying otnaer facilities available to 
them by way of a well and a tank. The 
obstruction by the defendants had result- 
ed in special damage to the plaintiffs and 
other owners of the Mandi. This litiga- 
tion has gone tarough a fairly tortuous 
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course by now. The suit was, however, 
decreed by the trial Court on 12th of 
July 1960. An appeal was filed by res- > 
pondents 1 and 2 against the trial Court’s 
decree, which was accepted by the learn- 
ed District Judge, Rohtak, by his judg- 
ment dated the 14th of June 1962. 

The learned District Judge had 
found that the plaintiffs were not the 
owners of Khasra No. 1591, and that 
respondent No. -1 had made encroach- 
ment on the land in dispute which be- 
longed to the Government. The plain- 
tiffs were dissatisfied with that judgment 
and preferred a regular second appeal 
to this Court. That appeal was allow- 
ed by Shamsher Bahadur, J. The judg- 
ment of the learned Judge is very per- 
tinent and requires to be quoted in ex-” 
tenso. It may be mentioned that the 
learned Judge dealt with two other ap- 


peals also. While disposing of all the 
aah appeals, the learned Judge ob- 
served— 


“This case, in my opinion, is emih- 
ently fit for the Government to be made 
a.party. The State Government, in my 
view, 1S a necessary party and not mere- 
ly a proper party. It was the duty of 
the lower appellate Court to have ac- 
ceded to the request of the Municipal 
Committee to add the State Government“ 
as a party. 


As far as the other two appeals are 
concerned, it appears that though no 
point was taken in the trial Court, an 
application was made before the learn- 
ed District Judge that the Government 
should be made a party. This applica- 
tion, no doubt, was resisted by the plain- 
tiffs but it seems to me that in order 
to decide the case properly the Govern- 
ment should be made a party. The 
nature of the original acquisition and the 
manner in which the Mandi fund had 
been created under the aegis and the 
authority of the Government make it 
clear that the Government was not 
merely a formal but a necessary party 
in these proceedings. The finding of the 
lower appellate Court that the Govern- 
ment had acquiesced in the encroach- 
ment makes it all the more imperative 
that the Government should be implead~ 
ed a party and its position correctly as~ 
certained.” cS 
In consequence, the learned J udge re~ 
manded the plaintiffs’ appeal permitting 
the plaintiffs to file an amended plaint. 
The plaintiff thereupon filed their am- 
ended plaint in the trial Court on the 
llth of February 1963, impleading the 
State of Punjab as defendant No. 3. 
Written statement by defendants 2 and 3 
was, filed on 20th of May 1963. No ob- 
lection was raised by defendant No. 3 
that the suit was incompetent for want 
of a valid notice under Section 80 of 


+ 


1971 
the Code of Civil Procedure. But this 
objection was specifically taken by 


defendant No. 2. 

The appellants were allowed to file 
replication to the written statement. This 
they did on 12th of June 1963. It was 
clearly stated in the replication that 
notice had been served on the Govern- 
ment on 25th of January 1963. Obvious- 
ly the notice was not valid, because the 
suit had been filed before the period of 
two months had expired from the date 
of notice. In spite of this patent fact 
no issue was claimed by the Govern- 
ment. Issue No. 1, which dealt with the 
validity of notice, was framed at the 
instance of defendant No. 2. There were 
other issues framed in the case with 
which we are not concerned at the 
moment. The trial Court held that the 
Government had waived the notice. The 
other issues were decided some in favour 
of the plaintiffs and the others in favour 
of the defendants. The ultimate result 
was that the plaintiffs’ suit was decreed. 

The three defendants then prefer- 
red three separate appeals in the Court 
of the District Judge. The learned Addi- 
tional District Judge only determined 
issue No. 1 in the appeals and came to 
the conclusion that there was no legal 
notice and, therefore, the suit was liable 
to fail. He accordingly allowed the ap- 
peals, set aside the judgment and decree 
of the trial Court and dismissed the 
suit. The plaintiffs then preferred three 
second appeals against each of the three 
defendants in this Court. Those ap- 
peals came up for hearing before a 
learned Single Judge, who affirmed the 
decision of the lower appellate Court 
holding that there was no waiver of 
Section 80 notice, On a certificate hav- 
ing been granted by the learned Single 
Judge under Cl. 10 of the Letters Patent, 
the present three appeals have been pre- 
ferred by the plaintiffs. 

3. We proceed to determine these 
appeals on the clear basis that there was 
no valid notice under Section 80 of the 
Code of Civil Procedure. ‘This basis is 
not controverted by the learned counsel 
for the appellants. The only contention 
raised by him is that on the admitted 
and proved facts on the record there is 
waiver. Therefore we will have to 
determine or ascertain what are the 
proved facts. We proceed to enumerate 
them seriatim— 

(1) In the amended plaint there was 
no mention that any notice under Sec- 
tion 80 of the Code of Civil Procedure 
had been served on the Government. 

(2) Defendant No. 2 took the plea 
that the suit should be dismissed for 
want of a valid notice, 

(3) The plea as to the validity of 
notice was not taken by defendant No. 3, 
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(4) In the replication filed by the 
plaintiffs a specific plea was taken that 
a notice had been served on the Gov-« 
ernment. 


(5) From the averments in the re- 
plication it was plain that the notice was 
invalid because the period of two months 
commencing from the date of service of 
the notice to the date of the filing of 
the suit had not expired. 


(6) At the time when the issues 
were framed, there was no statement by 
the counsel for the State that he was 
claiming issue No. 1. In fact issue No. 1 
wes ce at the instance of defendant 

o. 2: 


(7) During the course of the trial, 
no objection was raised by the learned 
counsel for the State inasmuch as he did 
nor = address any arguments on issue 

o. 1. 


(8) No prayer was made for the 
amendment of the written statement by 
the counsel for the State so as to raise 
the plea of invalidity of notice. 

These are the admitted and proved facts 
and, therefore, on these facts the ques- 


tion that arises is whether there is 
waiver. 
Å. The learned counsel for the 


plaintiff-appellants contends that the only 
conclusion that can be drawn from these 
facts is that defendant No. 3 waived the 
notice, whereas the learned counsel for 
other defendants’ strenuously contends 
that there is no waiver. Their case is - 
that the,moment issue No. 1 was fram- 
ed there was no question of any waiver 
and the benefit of that issue could be 
taken by defendant No. 3. After hear- 
ing the learned counsel for the parties 
at length we have come to the conclu- 
Sion that the learned Single Judge was 
in error in coming to the conclusion that 
there was no waiver. We will deal 
with the various aspects of the reason- 
ing given by the learned Single Judge 
to come to that conclusion shortly. At 
the moment we propose to examine the 
legal position as to whether these facts 
and circumstances amount to waiver, 
This is a matter which is similar to a 
case dealt with by the Calcutta High 
Court as far back as 1912, in the case 
reported as Bhola Nath Roy v. Secy. 
of State for India, (1913) ILR 40 Cal 
503. In that case objection was taken 
to the validity of notice but no issue 
was Claimed by the State, and at the in- 
stance of a private party an issue was 
struck, and it was held by the Division 
Bench, presided over by an eminent 
Judge, Sir Asutosh Mookerj ée, that it 
was not competent to the private party 
to raise the question of validity of 
notice. After relying upon Manindra 
Chandra Nandi v. Secy. of State for 
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India, (1907) 5 Cal LJ 148, the learned 
Judge observed— 

* essssoerseedt is competent to the Sec« 
retary of State to waive the notice, and 
he may be estovped by his conduct from 
pleading the want of notice at a late 
stage of the trial. In the events which 
have happened, we are clearly of opinion 
that in this case notice was waived on 
behalf of the Secretary of State, and that 
the question could not have been raised 
by the second defendant (private party).” 
The events on. the basis of which it was 
held that in spite of the objection of the 
State as to notize there was waiver, ac- 
cording to the learned Judges were— 

BY cee eset no issue was raised upon 
the point. We must assume that the 
issues were framed in the presence of 
the parties or their representatives. At 
any rate, they had notice of the date 
when the issues would be settled by the 
Court, and it was incumbent upon them 
to be represented on the occasion. But 
even if it be assumed that the issues 
were framed in the absence of the Gov- 
ernment Pleader, it is plain that he 
might have taken exception to the issues 
as framed and asked the Court to frame 
an additional issue. No objection, how- 
ever, was taken by him at any stage of 
the trial in the Court of first instance. 
It was the second defendant who prayed, 
just before the trial began, that an addi- 
tional issue might be raised upon the 
question of the validity of the notice.” 
It is also of greet significance to note in 
the present case that even at the stage 
of arguments nothing was addréssed on 
the question of validity of notice by the 
counsel for deferdant No. 3. Even if at 
thet stage some argument had been 
addressed on the point, we would have 
been inclined to nold that the notice was 
not waived. It will be very pertinent 
to mention here that before the District 
Judge, prior to the order of remand by 
the High Court, an application was made 
by the State for being impleaded as a 
defendant and that application was re- 
jected. Therefore, the State was fully 
cognisant of the proceedings that were 
going on in the suit and very much 
wanted to associate itself with those pro- 
ceedings. This happened under the 
orders of Shamsher Bahadur, J., and may 
be for this reason that no objection was 
taken to the validity of notice, 


5. As regards the contention cf 
Mr. Nehra that the State Government 
can take benefit of issue No. 1, the 
answer to it is to be found in the deci- 
sion of Sir Asutosh Mookerjee, J., al- 
ready referred tc. His further conten- 
tion that waiver can only be if there is 
a conscious act on the part of the per- 
son waiving his right has to be answer~ 
ed. It is well-known that all proceed- 
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ings or all suits against the State have 
to be filed after a notice under Sec. 80 
of the Code of Civil Procedure has been 
served, and the period of notice is also 
specified in that section, namely, two 
months. The object of the notice is to 
enable Government to make up its mind 
whether to contest the claim or not. In 
this case Government had decided to 
associate itself with the proceedings and 
thus did not want to object to the vali- 
dity of the notice. Therefore, it is idle 
to suggest that the plea of validity of 
notice or want of notice would not be 
present to the mind of the counsel or 
the officer of the State conducting the 
proceedings. In fact that would be the 
very first thing which would be urged 
in the written statement to be filed on 
behalf of the State. It is, therefore, 
wrong that the State was not aware of 
its rights that a suit against it cannot 
proceed without proper rotice. The very 
fact that no objection was raised to this 
effect in the written stetement, coupled 
with the fact that after the replication 
it was still not raised by defendant 
No. 3, irresistibly leads to the conclu- 
sion that it was a deliberate act on the 
part of the State Government not to do 
so. It may be that the State Govern- 
ment wanted to be very much on the 
scene to protect its right in a contro- 
versy which really affected two private 
parties, because in the plaint no specific 
relief was claimed against the State 
Government. But when it was added 
as a party, it was thought necessary that 
as there was a finding that the property 
belonged to Government, it should be 
very much so on the scene. Therefore, 
we are unable to accept the contention 
of Mr. Nehra that the waiver in the 
present case was not intentional or the 
State was under any misapprehension as 
to its legal right under Section 80 of the 
Code of Civil Procedure. We particu- 
larly say so because the State has at 
its command the services of competent 
counsel and it is in any case supposed 
to have the same in each and every 
case. 


6. The other contention of Mr. 
Nehra is that waiver is a question of 
fact and particularly as waiver has to 
be intentional and, therefore, intention 
being a question of fact, this Court can- 
not in appeal interfere with the con- 
current findings of fact arrived at by 
the learned District Judge as well as 
by the learned Single Judge. We are 
unable to agree with this contention. 
Waiver is not a question of fact. It is 
a question of law, and in this connection 
reference may be made to the Privy 
Council decision in Beni Ram v. Kundan 
Lal, (1899) ILR 21 All 495 (PC). More- 
over intention or waiver has to be in- 
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ferred from admitted and proved facts. 
Intention is a purely subjective matter 
and, therefore, it is the surrounding cir- 
cumstances and the proved facts from 
which the Courts gather the intention 
of a party. Whether certain proved and 
admitted facts in law amoun: to waiver 
or not has necessarily to be held to be 
a question of law. Intention has to be 
assumed, for the purpose of waiver, 
from the conduct of the parties, and in 
this situation the contention of Mr. 
Nehra must be repelled and it must be 
held that waiver is not a question of 
fact. The learned counsel relied on the 
following decisions for his contention 
that waiver has to be intentional, name- 
ly, Associated Hotels of India Ltd. v. 
Ranjit Singh, AIR 1968 SC 933 and 
Bhaiya Ram v. Mahavir Parshad, AIR 
1969 Punj 110 (FB). We have already 
held that in the present case waiver was 
deliberate and intentional on the part of 
the State Government. These decisions 
merely say that the act of waiver has 
to be intentional and deliberate. There- 
fore, these decisions do not in any 
manner come in conflict with the view 
we have taken of the matter. 


T Reverting to the decision of 
the learned Single Judge, it seems that 
the learned Judge was under a wrong 
impression that the learred District 
Judge dealt with the appeal before re- 
mand and dismissed the suit on the 
ground that Government was not a party 
thereto. The suit was not, in fact, dis- 
missed on that ground. It was dismis- 
sed because it was found that the plain- 
tiffs had failed to prove that they were 
owners and in possession of the land in 
dispute. It was also found that malkan 
Mandi Dadri were not owners of Khasra 
It was further found that the 
plaintiffs could not sue without the sanc- 
tion of the Advocate-General particular- 
ly when 11} feet of land was used as a 
public thoroughfare and the remaining 
114 feet was in possession of defendant 
No. 1 before 1957. But at no stage in 
the judgment the learned District Judge 
held that the suit was liable to fail be- 
cause Government had not been implead- 
ed as a party. In fact the application 
of the Government to be impleaded as 
a party was dismissed by the learned 
District Judge himself. It was only 
when Shamsher Bahadur, J. dealt with 
the appeal of the plaintiffs that it was 
ordered that the Government be im- 
pleaded as a party and for that reason 
the appellate judgment of the District 
Judge was set aside and the case remit- 
ted to the trial Court for a fresh deci- 
sion after the Government had been 
made a party. 

8. The only contention that re- 
mains to be determined is that of the 


Salig Ram v. Shiv Shankar 


[Prs. 6-8] P. & H, 441 


State counsel. His contention is that the 
State counsel owned the first issue be- 
cause he was present on the date when 
the issues were framed. It is also urged 
by him that the plaintiffs never object- 
ed to the framing of issue No. 1 at the 
instance ‘of defendant No. 2. It may be 
mentioned that the framing of issue 
No. 1 was objected to by the plaintiffs. 
Therefore, the contention of the learned 
counsel for the State that the plaintiffs 
never objected to the framing of issue 
No. 1 is without foundation. As to his 
presence there is no doubt, but it is one 
thing to say that the counsel was pre- 
sent, and another to say that the issue 
was framed at his instance. There was 
no statement on that date by the State 
counsel that the plea in the replication 
that notice has been served is contro- 
verted. At no stage the State counsel 
challenged the validity of the notice 
under Section 80 of the Code of Civil 
Procedure. Therefore, we must accept 
the contention that there was a tacit 
waiver on the part of the State Govern- 
ment with regard to the validity of 
notice under Section 80. 


We have already given our reasons 
that the State deliberately took that 
position .in view of the history of this 
litigation. The learned Single Judge 
merely determined the question of 
waiver on the ground that there was no 
averment in the amended plaint that 
notice under Section 80 had been served. 
This is a basic factor which tilted this 
case on the question of waiver against 
the plaintiffs, because the learned Judge 
observed “this factor would in my 
opinion make a lot of difference in deter- 
mining whether the appellants had or 
had not waived the notice.” It appears 
that the learned Single Judge did not 
react to the replications which were 
brought to his notice. In the replica- 
tions a specific plea of service of notice 
had been taken. Though on the face of 
it the notice was defective, still no state- 
ment at the bar was made by the coun- 
sel for the State that he is raising the 
plea of validity ‘of notice nor was an 
attempt made to put in a written reply 
to that allegation. or to ask for the 
amendment of the written statement, or 
even to claim an issue on that basis, 
particularly when the striking of this 
issue at the instance of defendant No. 2 
had been objected to by the plaintiffs. 
It is a well-settled rule that replication 
is a part of the pleadings and anything 
which is specifically stated in the repli- 
cation and for the first time, has to be 
controverted, and if it is not controvert- 
ed and is allowed to pass it must be 
assumed that the plea raised is accept- 
ed. If any authority on the point is 
needed, reference may be made to 8S. D. 
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G. Pandarasannidi v, State of Madras, 
AIR 1965 SC 1578 and S. A. Sattar v. 
Union of India, AIR 1970 SC 479. The 
learned Single Judge was however, of 
the view that in this case there was only 
silence on the part of the authority con- 
cerned to raise ar issue about the want 
. of requisite notice. We have already 
pointed out that that is not so. In 
fairness to the learned Single Judge, we 
reproduce his observations on the ques- 
tion of waiver, which are as below:— 


"Waiver being a conscious act, as 
already seen, its existence must in each 
case depend upon the facts and circum- 
stances therein proved. What happen- 
ed in the instant case was that no aver- 
ment about any notice under Section 80 
having been sent by the plaintiffs was 
made in the amended plaint, that al- 
though respondent No. 2 raised the issue 
of want of notice to respondent No. 3 
in his written statement, respondent 
No. 3 himself did rot do so, that an issue 
on the point was struck by the Court 
without any claim having been made on 
behalf of the appellants that the notice 
had been waived, that all the parties 
took part in the ecntest arising from the 
issue and that as soon as the issue was 
decided against respondent No. 3 an ap- 
peal was taken on its behalf to the 
higher Court. Can it be said on the 
basis of these circumstances that a con- 
scious relincuishment of the plea regard- 
ing want of notice on the part of res- 
pondent No. 3 stands established? In 
my opinion the answer to this question 
must be given in the negative. It may 
well have been thet the counsel for the 
State was negligent in taking up the 
plea of want of notice and that such 
negligence arose from the negligence of 
the appellants thermselves in not plead- 
ing the issuance of notice. Negligence, 
however, would not amount to a con- 
scious omission. It has been contended 
on behalf of the appellants that the 
failure of respondent No. 3 to raise the 
plea even after an issue on the point 
was framed at the instance of respond- 
ent No. 2 would indicate that the omis- 
sion was deliberate but I do not think 
that that circumstance can be interpret- 
ed in that manner. It is quite possible 
that when the issue was framed the 
counsel for the State considered it fruit- 
less repetition to raise the plea when it 
had already been made the subject- 
matter of a contest. In this view of the 
matter no waiver tan be attributed to 
respondent No. 2.” 

We are unable to agree with these ob- 
servations in view of the admitted and 
proved facts in the present case. 

9. For the reasons recorded 


above, we allow these appeals, set aside 
the judgment and decree of the learned 
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Single Judge and that of the District 
Judge and remit the case to the learned 
District Judge for deciding the remain- 
ing matters in controvery on merits. The 
parties are directed to aprear before the 
learned District Judge on 15th of March 
1971, who will expeditiously decide the 
appeals. The costs will abide the final 


event. 
Appeals allowed, 
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Sukhan Lal. Petitioner v. Johri Maf 
and others, Respondents. 

Civil Revn. No. 49 of 1970, D/~ 4-12« 
1970, against order of D..R. Goel, Sub. 
J. 1st Class Palwal, D/- 5-1-1970. 

Civil P. C. (1908), O. 34, R. 7 = 
The court has power to extend the time 
fixed for depositing the redemption 
money — It is immaterial whether order 
of redemption is passed with the con- 
sent of the parties or not. (Para 2) 
Cases Referred: Chronological Parag 
(1970) 1970 Cur LJ 104 (Punj), 

Surat Singh v. Bhikhiwind Co- 
op. Ex, Service Military Men’s 


Society p] 
(1927) AIR 1927 Oudh 386 (2) 

(V 14) = 13 Oudh LJ 828, 

Jawahir v. Badal 2 


H. L. Sarin, Sr. Advocate with Miss. 
Ranjit Kaur, for Petitioner; K. C. Puri, 
with S. K. Goyal, for Respondents. 


ORDER:— This is an application for 
revision against the order cf the learned 
trial Court whereby it extended the time 
for deposit of the redemption money. 
The decree for redemption was passed 
with the consent of the parties. The 
redemption money had to be deposited 
on or before the Ist of February 1965, 
However, deposit was not made on the 
due date. Instead, the mortgagor went 
up in appeal against the consent decree 
right up to this Court and ultimately 
failed. After he had failed in this Court, 
he made an application on 3rd-.of May 
1967 for extension of time to make the 
deposit of Rs. 2600/~. This application 
has been allowed by the trial Court, 


2a The trial Court based itself on 
Jawahir v. Badal, AIR 1927 Oudh 586 
(2). The contention of Mr. Sarin, learn- 
ed counsel for the petitioner, is that the 
Court had no jurisdiction to extend 
time. The learned counsel relies on 
Surat Singh v. Bhikhiwind Co-op. Ex. 
Service Military Men’s Society at Bhik- 
hiwind, 1970 Cur LJ 104 (Puni). That 
authority prima facie does support him, 
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but I am very doubtful if it will cover 
the case of a redemption suit. It is im- 
material whether the order of redemp- 
tion is passed with the consent of the 
parties or otherwise. Order 34, Rule 7 
of the Code of Civil Procedure confers 
power on the Court to extend time to 
deposit the redemption money. I, there- 
fore, see no ground to interfere in revi- 
sion with the order of the trial Court. 

3. Mr. Sarin is, however, firm on 
another ground. His contention is that 
if the amount of Rs. 2600/- had been 
paid to him on the due date, he would 
have benefited by it. The property 
mortgaged with him does not yield anv 
income. In this situation the proper 
course to adopt was to grant the ap- 
plication for extension of time with the 
rider that the decree-holder would be 
liable to interest on the amount of 
Rs. 2600/- at the rate of six ver cent per 
annum from the Ist of February 1965 to 
the date the payment is actually made 
Mr. Puri, who appears for the respond- 
ent decree-holider, has no objection to 
this order being passed. He says that 
his client would pay the interest. 


4. For the reasons recorded 
above, this petition is disposed of in the 
manner already indicated. There will 
be no order as to costs. The respondent 
is allowed two months’ time to make the 
necessary deposit along with interest 
failing which extension of time will be 
deemed to have been refused. 

Ordered accordingly. 
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H. R. SODMI, J. 


Surendra Nath Gupta and others, 
Petitioners v. The State of Haryana and 


. others, Respondents. 


Civil Writ No. 2942 of 1968, 
D/- 4-12-1970. 
(A) Constitution of India, Art. 226 


- Jurisdiction of High Court — High 
Court cannot convert itself into a Court 
of appeal and examine the correctness 
or otherwise of the decision of a com- 
petent authority acting within its juris- 
diction — Decision howsoever erroneous 
cannot be disturbed if it is supported by 
evidence, (Para 5) 

(B) Constitution of India, Art. 226 
w" Speaking order — Question whether 
a particular order is a speaking one or 
not depends on the facts of each case — 
High Court in exercise of its supervisory 
jurisdiction under Arts. 226 and 227 can 
examine a case only to find out whether 


the order of a quasi-judicial tribunal is 
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a speaking one and with a judicial ap- 
proach but it cannot convert itself into 
a Court of appeal — (X-Ref:— Art. 227) 
— (X-Ref:— Municipalities — Punjab 
Municipal Act (3 of 1911), S. 238). 
(Para 5) 
Order of the State Government 
superseding the Municipal Committee 
under Section 238, Punjab Municipal 
Act, held, on facts and circumstances of 
the case, was a speaking one. 
(Para 5) 


(C) Constitution of India, Art. 226 
=- Mala fides — To establish allegations 
of mala fides the petitioner must satisfy 
the court beyond reasonable doubt that 
the impugned action has been motivated 
by bad faith, (Para 6) 
Cases Referred: Chronological Paras 
(1969) Civil Writ No. 608 of 1969, 

D/- 28-9-1969 (Punj), Chander 
Parkash Angrish v. State of 
Punjab 5 


R. S. Mital, with I. S. Balhara, for 
Petitioners; C. D. Dewan, Addl. Advo- 
eate-General (Haryana), for Respond- 
ents, 


ORDER:— Municipal Committee, 
Hissar, was superseded by the Governor 
Haryana through an order appearing in 
the Haryana Government Gazette Ex- 
traordinary notification dated 22nd July, 
1968. This order was passed under Sec- 
tion 238 of the Punjab Municipal Act, 
1911 (hereinafter called the Act). It was 
stated therein that until the new Com- 
mittee was constituted, General Assistant 
to the Deputy Commissioner would func- 
tion as the Administrator. The reasons 
for the impugned order as are to be 
found in the notification are stated here- 
under: 

“(1) The arrears of house tax are 
quite heavy (Rs. 595868.10) and part cof 
them date back to the year 1958-59. The 
Municipal Committee has not been able 
to recover these old arrears, which have 
been mounting up thereby failing to dis- 
charge the duties in this respect. 

(2) The amount of arrears on ac- 
count of missing transit passes has risen 
by about Rs. 3,000/~ since last inspection. 
The Committee has failed to plug loop 
holes in this behalf and thus failed to 
recover the amount. 

(3) The arrears on account of house 
rent amounted to Rs. 28,207/- at the end 
of March, 1968, which amount was too 
heavy. The Municipal Committee has 
failed to discharge its duties in making 
proper recovery in respect of house 
rents. 

(4) There are as many as 1,133 pend- 
ing cases of unauthorised constructions. 
The Committee has been unable to get 
these unauthorised constructions demo- 
lished or to take necessary action against 
the defaulters. 


444 P. & H. [Prs. 1-4] Surendra Nath v. State of Haryana (Sodhi J} 


(5) The number of encroachment 
cases pending is very large viz. 533. 
Some of these cases have been pending 
since the year 1954-55. The Deputy 
Commissioner had issued instructions 
that overhanging structures should not 
be compounded but these instructions 
have also not been complied with by 
the Committee. The Committee has, 
therefore, failed to discharge its func- 
tions in this resp3ct,” 

2. Before the Committee was 
superseded, the State Government served 
a show-cause notice with a statement of 
allegations, on the President of the 
Municipal Committee, somewhere in 
June, 1968, calling upon the Committee 
to submit an explanation within fifteen 
days from receipt of the communication. 
A copy of the statement of allegations is 
aprended as Annexure ‘HE’ with the writ 
petition. There were in all six charges, 
last of them beirg of favouritism but 
the same does nob find mention in the 
impugned notification whereas the re- 
maining five have deen specifically stated 
as constituting the basis of the order of 
supersession. 


3. It is necessary at this stage to 
give a few details of the charges for the 
proper disposal of the writ petition. 
Charge No. (1) relates to arrears of house 
tax covering a period commencing from 
1958-59 to 1967-68 and the total amount 
is shown as Rs. 5,95,868.10. The figures 
giving the amount of arrears, collections 
made in respective financial years, re- 
missions allowed from time to time and 
the balance due have been stated in the 
charge. The petitioners along with 11 
others were elected as members of the 


Municipal Committee on 14th Novem- 
ber, 1964. The relevant period in the 
matter of accumulating arrears and 


default of the Committee in recovering 
the same covered three financial years, 
namely, 1965-66, 1966-67 and 1967-68. 
The second charge refers to the arrears 
of Rs. 3,000/- said to have risen on ac- 
count of missing transit passes since the 
last inspection whizh took place on Ist 
January, 1967. In other words, from 
January, 1967, up to June, 1968, Rupees 
-3,000/- were the arrears under this head. 
Rents to the tune of Rs. 28,207/- were 
due to the Committee at the end of 
March, 1968, and.this formed the sub- 
ject-matter of the third charge. This 
amount of arrears was considered by the 
State Government to be quite heavy. 
Unauthorised constructions on municipal 
land constituted the fourth charge and 
the gravamen of the charge was that as 
many as 1133 cases of unauthorised con- 
struction were pending with the Com- 
mittee whereas out of them the Com- 
mittee had demolisked such constructions 
only in two cases and compounded 107 
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of them but the composition fee was 
deposited in regard to 9 such cases only. 
The break-up of the pending cases 
was that 1106 were pending on 1st Janu- 
ary, 1967, and to that were added 136 
cases detected up to 3lst December, 1967, 
making a total of 1242, out of which 109 
were disposed of during this period, that 
is, from ist January, 1967, to 31st 
December, 1967, the balance of pending 
cases on the date of annual inspection on 
ist January, 1967, thus, was 1133. This 
total relates to the entire period from 
1954-55 upto 1966-67. The number of 
encroachment cases was also considered 
to be quite large, worked at a figure of 
533, some out of which were pending 
since 1954-55. This included encroach~ 
ments of hanging over structures which 
were about 200 in number. The allega- 
tion was that the Deputy Commissioner 
had issued instructions that hanging over 
structures should not be compounded but 
those instructions had not been complied 
with. It is not suggested that there was 
non-compliance because of the encroach- 
ment cases having been compounded or 
the hanging over structures not being 
demolished. Be that as it may, the fact 
remains that the State Government 
thought that the total number of encroa- 
chments covering a period of several 
years commencing from the year 1954- 
59 Was quite large. The last charge 
bearing serial number (6) was with re~ 
gard to the acts of favouritism shown 
by the Committee. Reference in this 
connection was made specifically to five 
cases, namely lease to Roshan Lal, en- 
croachments by Ram Singh, Municipal 
Commissioner, Sita Ram brother of Ram 
Parshad, Vice-President, petitioner, Kalu 
Ram father of Parshotam Das petitioner, 
and Smt. Chandro Devi wife of Ram 
Dhari Mal Municipal Commissioner. 


4. An explanation on behalf of 
the Committee through its President, was 
submitted to the State Government. It 
was described as incomplet2 as the ex- 
tension of time asked for was not allow- 
ed. At the outset it was stated that the 
proposed action was actuated by mala 
fides because of rivalry amongst different 
parties on political grounds and the 
Chief Minister respondent being opposed 
to Shri Balwant Rai Tayal, M. L, A, 
who is the uncle of.the President of the 
Municipal Committee, and also because 
of the suspicion lurking in the mind of 
the Chief Minister that most of the 
Municipal Commissioners had supported 
Shri Tayal in the mid-term election to 
the State Legislative Assembly against 
the defeated Congress candidate, res- 
pondent 4. On merits, detailed explana- 
tion was furnished with regard to each 
charge. A copy of the order passed by 
the Minister was not placed on record 
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by either of the parties but the same was 
produced in the course of arguments by 
Mr. C. D. Dewan, learned Additional 
Advocate-General, and it has been 
marked as ‘I’. In reply to the show- 
cause notice, the Committee tried to ab- 
solve itself of the charges anc the Pre- 
sident met the Minister to support the 
written explanation. It was after dis- 
cussion with the President that the 
Minister, respondent 3, found the ex- 
planation to be unsatisfactory. 


5. Mr. R. S. Mital, learned coun- 
sel for the petitioners, vehemently con- 
tended that the impugned order was not 
a speaking one made with a judicial ap- 
proach inasmuch as no reference is made 
therein to the various points raised in 
the explanation. He, in this connection, 
placed reliance on my judgment in Civil 
Writ No. 608 of 1969 (Punj); (Chander 
Parkash Angrish v. The State of Pun- 
jab), wherein I observed that the State 
Government must pass a speaking order 
and the mere reproduction of the words 
of the section or saying that the Minister 
concerned had seen the file was not 
enough. The facts of the instant ease 
are, however, distinguishable. What we 
actually find in the instant case is that 
respondent 3 has written a very ex- 
haustive order and there is no indica- 
tion to show that he was influenced hy 


‘the office noting or comments or that 


the charges and explanation of the Com- 
mittee thereto were not present to his 
mind. It is a detailed order wherein he 
has specifically said that the arrears of 
over Rs. 6} lakhs on account of house 
tax, missing transit passes and house 
rent could not be treated as a nominal 
amount. He has also made a mention 
of belated recoveries that stood in the 
way of the progress of the town. The 
over-all assessment of the Minister, 
after considering the explanation and 


` hearing the President in support thereof, 


was that the Committee was not per- 
forming its duties honestly and efficient- 
ly and that it was a fit case where the 
same should be ‘superseded. 


There is no quarrel with the pro- 
position that the Minister while acting 
under Section 238 of the Act performs 
quasi-judicial functions and is required 
to make a judicial approach. At the 
same time, it cannot be reasonably urged 
that the order so passed by him should 
be capable of being equated with a 
judgment of a civil, revenue or a cri- 
minal court. As to whether a particular 
order is a speaking one or not depends 
on the facts of each case and no hard 
and fast rule can be laid down. This 
court, in the exercise of its extraordinary 
supervisory jurisdiction under Arts. 226 
and 227 of the Constitution, has to ex- 
amine each case only to find out if an 
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order superseding a Municipal Com- 
mittee is a speaking one and made with 
a judicial approach but it is not to con- 
vert itself into a Court of appeal. The 
learned counsel for the petitioners has 
taken me through every charge and the 
reply of the Committee thereto in his 
attempt to spell out that the decision 
taken by the Government is not correct. 
He fails to appreciate that extraordinary 
jurisdiction vested in this Court is not 
intended to be converted into that of a 
regular Court of appeal in order to 
determine the correctness or otherwise cf 
the decision of a competent authority 
acting within its jurisdiction. Decision 
howsoever erroneous cannot be disturb- 
ed so long as there is evidence in sup- 
port of it. I find none of the requisite 
elements of judicial approach lacking in 
this case and the impugned order which 
gives- reasons must be held to be a 


~ speaking one. 


6. The allegations of mala fides 
are just a storm in a tea cup and have 
no substance. The evidence to establish 
mala fides must be of a standard requir- 
ed for proving guilt of an accused per- 
son in a criminal case and it must satisfy 
the Court beyond reasonable doubt shat 
an impugned action has been motivated 
by bad faith. The State Government 
was indisputably possessed of power to 
pass the impugned order superseding the 
Committee and there is no objective data 
to come to the conclusion that the said 
power was exercised in a colourable way 
to achieve an ulterior purpose of wreak- 
ing vengeance on all the Municipal Com- 
missioners for their allegedly opposing a 
Congress candidate in the general elec- 
tions to the State Vidhan Sabha. Suspi- 
clon however strong cannot take the 
place of proof and there must be evi- 
dence from which a reasonable inference 
can be drawn so as to connect the order 
of supersession with the alleged hosti- 
lity on the part of respondents 2 and 3 
as cause and effect. What is alleged is 
that there was a feeling of animosity be- 
tween Shri Bansi Lal, Chief Minister, 
respondent 2, and Shri Balwant Rai 
Tayal, referred to above, extending back 
to as early as the year 1952 when the 
latter was elected President of the Com- 
mittee and also a member of the Pun- 
jab Vidhan Sabha on a Congress ticket 
defeating a Jan Sangh candidate. 


It is alleged that in 1957, Shri Tayal 


“was again elected to the Punjab Vidhan 


Sabha on Congress ticket, and an elec- 
tion petition filed against him was dis- 
missed by the High Court. What is 
sought to be proved is that there is a 
group of persons consisting of Sarvshri . 
Anand Bhargav, Gulab Singh Jain and 
others who were constantly working 
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against Shri Tayal. Elections to the 
Committee were held on 14th Novem- 
ber, 1964, and the petitioners along- 
with 11 other persons were elected 
as Municipal Commissioners. Respond- 
ent 2 is stated to have sought election 
to the then Punjab Legislative Council 
from the constituency of local bodies but 
was defeated. The respondent, accord- 
ing to the petitioners, believed that Shri 
Tayal had a hand in his defeat and com- 


plained against Shri Tayal to the Con-` 


gress High Command for opposing him 
in the election. Again, in the year 1967, 
after the formation of the State of 
Haryana, Shri Balwant Rai Tayal con- 
tested the general election as an In- 
dependent against the Congress candi- 
date, and Shri Gulab Singh Jain, res- 


~ pondent 4, who was the District Con- 


vener of the Congress party, along with 
others, opposed him. Mid-term elections 
in Haryana were held in May, 
when respondent 4 himself contested on 
the Congress ticket against the said Shri 
Tayal who was declared elected to 
Haryana Vidhan Sabha on the Bharitya 
Krantidal ticket. The case of the peti- 
tioners is that the election petition was 
filed by Shri Hunna Mal at the instance 
of Shri Gulab Singh Jain. The peti- 
tioners seem to believe that Shri Gulab 
` Singh Jain was instrumental in getting 
the Committee superseded because he 
believed that the petitioners actively 
supported Shri Balwant Rai Tayal in 
various elections. 


7. Affidavits by way of reply to 
the personal allegations as made against 
them have been filed by respondents 2, 
38 and 4. Shri Bansi Lal, Chief Minister, 
respondent 2. admits that he made a 
complaint against Shri Tayal that he had 
worked against him in the elections in 
spite of being a member of the Congress 
organisation and that it might be that 
as a result of his complaint and some 
other complaints, Shri Tayal had to quit 
the Congress organisation. It is ad- 
mitted by this respondent that he knows 
Shri Gulab Singh Jain as one of the 
leading lawyers cf Hissar and also Shri 
Hunna Mal who had been a Member of 
the Legislative Assembly, but it is 
denied by him that the group of Shri 
Gulab Singh Jain ever influenced him 
in the matter of supersession of the 
Committee. The Chief Minister empha- 
tically denied the insinuation that he 
took interest in the supersession of the 
Committee because of his strained rela- 
tions with Shri Balwant Rai Tayal. 


Respondent 3 who was actually the 
Minister Incharge, Local Government 
Department, and had passed the impugn- 
ed order hasstatedin his sworn affidavit 
that he visited Hissar on 19th July, 1968, 
and gave a full, frank and personal 
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hearing to the President of the Com- 
mittee. It is stated by him that while 
taking the decision, he took into con- 
sideration the entire record connected 
with the matter and the explanation of 
the Committee and that the allegations 
of mala fides against him are baseless. 
Gulab Singh Jain, respondent 4, denied 
in his affidavit the allegation that he 
along with other persons formed any 
group against Shri Balwant Rai Tayal 
and also the assertion of the petitioners 
that it was at his instance that 
Shri Hunna Mal filed the election peti- 
tion. It is stated by him that being in- 
charge of the Congress election cam- 
paign in Hissar district, he was rather 
duty bound to help all the Congress 
candidates and that opposition to 
Shri Tayal was not on any personal 
level. He admitted that he delivered a 
welcome speech at a function arranged 
at Hissar to welcome the Chief Minister 
and that in that speech he mentioned 
some of the difficulties which the public 
of Hissar was experiencing and for 
which the Committee was also respon- 
sible. The Deputy Commissioner too 
filed an affidavit in which he denied any 
knowledge of a group led by Shri Gulab 
Singh Jain. 


8. The crux of the entire case of 
the petitioners as regards mala fides’ 
seems to be that it is Shri Gulab Singh 
Jain who is responsible for getting the 
Committee superseded. I am afraid, it 
is not possible to accept: the contention 
of the petitioners in this regard. The 
affidavit of the Chief Minister, respond- 
ent 2, seems to be a very straightforward 
statement with regard to the facts with- 
in his knowledge and I have no reason 
to disbelieve him, nor respondent 3 who 
actually passed the order of superses- 
sion. The allegations as made by the 
petitioners are more or less conjectural ` 
and they seem to be drawing on their 
imagination in attributing the superses- 
sion of the Committee to the hostility of 
respondent 4 and his alleged group of 
persons who are believed by the peti- 
tioners to have exercised their influence 
on respondents 2 and 3 in getting the 
Committee superseded. In my opinion, 
the allegations of the petitioners are 
wholly ill-founded and no case of any 
abuse or misuse of power on the part 
of these respondents has been made out. 


9. For the foregoing reasons, 
there is no merjt in the writ petition 
which is hereby dismissed. The parties 
are left to bear their own costs. 


Petition dismissed, 
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(V 58 C 115) 


: C. G. SURI, J. 


Shanti Parkash and others, Peti- 
tioners v. The State of Haryana and 
others, Respondents. 


Civil Writ Nos. 1430, 1473, 1410, 
1454, 1590 and 1591 of 1970, D/- 26-11- 
1970. 


(A) East Punjab Utilization of Lands 
Act (38 of 1949), S. 6 (repealed in 1951 
and re-inserted in 1957) — Section 6 
enabling Collector to determine lease of 
a defaulting lease holder is a pre-con- 
stitutional law and does not confer any 
unrestricted power or confer power ex- 
ercise of which is likely to be discri- 
minatory — (X-Ref:— Section 14-A (as 
inserted in (1970)) — (X-Ref:— Con- 
stitution of India, Arts, 13 (3) (b), 14). 

(Paras 6, 16, 

section 6 is a part of the pre-con- 
stitutional law. It is a ‘law in force’ 
‘within meaning of Art. 13 (3) (b) of the 
Constitution as it was on the statute 
when constitution came into force and 
was not repealed till 1951. Though Sec- 
tion 6 while enabling Collector to deter- 
mine lease of a defaulting lease holder 
appears’ to preserve other remedies in 
civil or revenue courts by the use of the 
words ‘without prejudice to any right or 
remedy’ they are only illusory. The 
reason is Section 6 in effect creates an 
implied, if not an express bar to the 
Jurisdiction by the Collector as a civil 
or revenue court. 

Section 6 which is a piece of pre- 
Constitutional law is subject to the doc- 
trine of eclipse and revival and if it 
ever suffered from any constitutional 
defect the same has been cured by way 
of abundant precaution by enacting 
Section 14-A which provides that no 
civil court shall have jurisdiction to en- 
tertain any suit or proceedings in res- 
pect of the eviction of any person to 
whom land has been leased. 

(Paras 6. 16, 18) 

(B) Constitution of India, Art. 226 
— A writ petition against an order of 
eviction under S. 6 of East Punjab Act 
38 of 1949 is not maintainable without 
exhaustion of statutory remedies under 
S. 14, unless unconstitutionality of the 
Act is established or a violation of the 
principles of natural justice is shown — 
(X-Ref:— East Punjab Utilization of 
Lands Act (38 of 1949), Ss. 6 and 14). 

(Para 20) 

(C) Natural Justice — The prohibi- 
tion against a person being a judge in 
his own cause does not imply that an 
authority discharging official functions 
could not start proceedings in a matter 


in which he is authorised by the statute 
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— It only means that the person should 
not have any personal interest in the 
cause he is called upon to adjudicate — 
(X-Ref:— East Punjab Utilization of 
Lands Act (38 of 1949), S. 6). 
(Para 21) 
(D) East ms Utilization of Lands 
Act (38 of 1949), S. 6 — Mere existence 
of a few unfilled "blanks in a printed 
form does not lead to the conclusion 
that authority has failed to apply mind 
in determining lease. (Para 22) 


(Œ) East Punjab Utilization of Lands 
Act (38 of 1949), S. 12 — A person ina 
vested with delegated powers of Col- 
lector to determine lease should be a 
revenue officer — It is not, however, 
necessary that the notification should say 
so — It can be proved by independent 


evidence. (Para 24) 
Cases Referred: Chronological Parag 
(i970) 72 Pun LR (D) 261, Dr. 


ae R. Singh v. Union of 
8, 9, 25 
aow, "ATR 1970 Punj & Har 407 
(V 57) = 72 Pun LR 830, M. 8. 
Oberoi v. Union of India 8, 9, 25 
(1970) 49 Lah LT (Rev Rul) 43, 
Wadhawa Singh v. State of 
Haryana 20 
(1969) YAIR 1969 SC 556 (V 56)= 
1969-1 SCJ 878, M/s. Baburam 
Prakash Chandra Maheshwari v. 
Antarim Zila Parishad, Muzaf- 
farnagar 20 
(1969) AIR 1969 J&K 88 (V 56)= 
1968 Kash LJ 392 (FB), H. Wali 
Se v. Administrator Munici- 


Pees SR 1967 SC 1480 (V 54)= 
1967-2 SCR 650, B. Shama Rao 
v. Union Territory of Podicherry 4&6 
(1967) AIR 1967 SC 1581 (V 54)= 
1967-3 SCR 399, Northern India 
Caterers Pvt, Ltd. v. State of 


23 


Punjab 7, 8, 16, 
17, 18 
(1967) ATR 1967 Delhi 86 (V 54) 
M. L. Joshi v. Director of 


Estates, Govt. of India, New 


Delhi 
(1966) AIR 1966 Pat 425 (V 53)= 
1966 BLJR 723. Dasu Khan v. 
Mohan Bhagat 42 
(1963) AIR 1963 SC 1019 (V 50)= 
(1963) Supp 1 SCR 912, Mahendra 
Lal Jaini v. State of U. P. 15, 25 
(1963) ATR 1963 Punj 290 (V 50)= 
ILR (1963) 1 Punj 761 = 65 Pun 
LR 344 (FB), Northern India 
Caterers Pvt. Ltd. v. The a 
of Punjab 7, 
(1959) AIR 1959 SC 648 {V 46}= 
(1959) Supp 2 SCR 8, Deep Chand 
v. State of Uttar Pradesh 12, m 


K. C. Puri, with S. K. Goyal, Fd 
Petitioners; C. D. Dewan, Addl, Advo- 
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cate-General (Haryana), for Respond- 


ents 


ORDER:— Civil Writs Nos. 1430, 
1473. 1410, 1454. 1590 and 1591 of 1970 
are being disposed of together by this 
judgment as they involve certain com- 
mon questions of law. The facts in some 
of these cases are not exactly the same 
but these can be discussed separately, in 
so far as they affect the final decision, 
after the legal orinciples involved have 
been clearly grasped by reference to a 
large number of rulings and statutory 
provisions cited before me by the learn- 
ed counsel for the parties. The refer- 
ences in the general discussion in the 
earlier part of the judgment are to the 
facts, averments, pleadings or annexures 
in Shanti Parkash and others v. The 
State of Haryane and others (Civil Writ 
No. 1430 of 1970). 


2. The petitioners in all these 
cases are lease-holders of lands situated 
in different villazes in the State of 
Haryana, responcent No. 1. They were 
granted leases of barren or banjar lands 
under Section 5 cf the East Punjab Utili- 
sation of Lands Act, 1949 (East Punjab 
Act No. 38 of 1949, which may herein- 
after be referrec to, for the sake of 
brevity, as ‘the Act’). The leases were 
granted by the Collector. respondent 
No, 2, in or abouz the year 1951 for long 
terms and wherever the period of lease 
as originally fixed was shorter, it was 
ultimately extenced to a period of 20 
years. In some of these cases, the ori- 
ginal or the extended period of the lease 
lis due to come to an end within a year 
or so. The lease holders claim to have 
sunk a good deal of labour and capital 
in improving and developing this land 
and in making it fit for cultivation. Res- 
pondent No. 2 has, however, ordered 
rather a premature determination of 
these leases and seeks to take over pos- 
session of the lands under Section 6 of 
the Act without payment of any com- 
pensation and the various reasons given 
for this step are that the lessees have 
been guilty of non-payment or irregu- 
larity in the payment of rents or that 
the land had been sub-let by them or 
that, in contravention of the provisions 
of the Act, crops other than food and 
Ha had been grown on the demised 
ands. 


Be The vires of certain provisions 
of the Act and in particular of Sec. 6, 
which may seem to have caused the 
maximum trouble in all quarters, has 
been challenged ir: these cases. In order 
to appreciate the various submissions of 
the learned counsel for the parties and 
for properly applying the principles of 
law involved. it would be necessary to 
know when and why the main Act came 
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to be passed and why certain sections 
came to be inserted in the Act later on. 
It would also be necessary to keep in 
mind the fact whether the Act or the 
sections that came to be added after- 
wards were` pre-Constitution or post- 


Cor:stitution legislative measures and 
what were the circumstances under 
which the principal or the amending 


Acts came to be passed. 


4, On the partiticn of the joint 
Punjab in 1947, a number of displaced 
agriculturists had come from West 
Pakistan to the Eastern portion of the 
province falling to the share of India. 
The necessity of rehabilitating them to- 
gether with the fact that vast areas of 
valuable land in East Punjab had been 
allowed to grow banjar or barren be- 
cause of the land-owners’ failure to cul- 
tivate them for a certain number of 
harvests may appear to have led to the 
passing of the Act in 1949. Even though 
the Act was first published in the East 
Punjab Government Gazette on a date 
on which, according to the Preamble to 
the Constitution of India, the Constituent 
Assembly gave us that Constitution, it is 
agreed on all hands that the Act, except 


for the sections that came to be inserted 


later, is a pre-Constitution legislative 
measure. This is because the Constitu- 
tion of India was actually enforced on 
the inauguration of the Republic, ex- 
actly two months after «he publication 
of the Act. The Preamble to the Act 
says that it had been enacted for the 
purpose of providing for the utilisation 
of lands in (East) Punjab. 


; De The Act is not a very lengthy 
piece of legislation and it would not take 
us long to get an idea of the general 
scheme and the various provisions of 
the Act. The first two sections give us 
the short title, the extent and certain 
definitions. Secion 3 gives powers to the 
Collector of the District to-take posses- 
sion of any land which had remained 
continuously uncultivated for six or 
more harvests. He could do so only 
after giving the owner a reasonable op- 
portunity of being heard. Section 4 pro- 
vides for payment of compensations to 
the land-owner and the section that 
follows gives the Collector the powers 
to lease out the land on such terms and 
conditions that he thought fit for the 
purpose of growing only food and fodder 
crops. The proviso to the section lays 
down the minimum and maximum 
periods of the lease at seven years and 
twenty years respectively. According to 
Section 13, the instrument of lease, if 
executed in writing, did not require any 
attestation. stamp or registration. It is 
not necessary to mention at this stage 
the other provisions of the Act except 
for Section 6 which has undergone a 
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material change since the Act was pas- 
sed. 

6. Section 6, as originally enact- 
ed in 1949, provided that where the Col- 
lector was satisfied on the land-owner’s 
application that the land-owner had 
made arrangements for the cultivation 
of his land, the lease could be terminat- 
ed by the Collector and the land owner 
put in possession of his land. The land- 
owner was required in that case to re- 
fund the proportionate amount of the 
compensation that he had received and 
moreover the lessee was allowed to reap 
and harvest the standing crops that had 
been sown by him. This section along 
with Section 9 which provided for the 
levy of a penalty on the owner’s failure 


-ito cultivate the land were apparently 


considered unnecessary and were omit- 
ted by an amending Act in 1951. Even 
though there was no provision in the 
Act thereafter for determination of a 
lease and taking over of possession oi 
the land by the Collector, the void creat- 
ed by the omission of Sections 6 and 9 
in 1951 remained unfilled for a number 
of years until the present Section 6 was 
inserted in the Act by an amendment 
Act No. 24 of 1957. 

7. According to the Statement of 
Objects and Reasons to the Punjab Am- 
endment Act No. 24 of 1957, it had been 
considered necessary to insert the pre- 
sent Section 6 in the Act because Cl. 11 
of the prescribed lease deed (see An- 
nexure ‘R/1’) authorised the Collector to 
terminate a lease and to take possession 
of the land in case of breach of any of 
its terms or conditions but there was no 
specific provision in the Act from which 
this power could be described to have 
been derived by the Collector. Sec- 
tion 6 was, therefore, inserted in the 
Act in almost the same words as Cl. 11 
of the prescribed lease deed. It may be 
observed that these amendments were 
made many years before the Full Bench 


. decision of this Court in Northern India 


Caterers Pvt. Ltd. v. The State of Pun- 
jab, ILR (1963) 1 Puni 761 = 65 Pun 
LR 344 = AIR 1963 Punj 290 (FB) saw 
the light of the day. This Full Bench 
decision was upset by the Supreme 
Court vide ATR 1967 SC 1581. The Pun- 
jab Legislature was, however, not ex- 
ercised at the time over the question 
whether Section 6 was supplemental to 
or substitutive of the other remedies 
available to the Collector under the ordi- 
nary or general law of the land. There 
is no provision in the Amending Act, or 
in the parent Act expressly giving this 
section a retrospective effect. 

8. When the ruling of the 
Supreme Court in the case of The Nor- 


‘thern India Caterers Private Ltd., AIR 


1967 SC 1581 (supra) saw the light of 
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the day, it was felt that Sec. 6 of the 
Act could also be found to suffer from 
the same defects from which Section 5 
of the Punjab Public Premises (Eviction 
and Rent Recovery) Act. 1959 (Punjab 
Act No. 31 of 1959) or similar sections 
like Sections 4, 5 and 6 of the Public 
Premises (Eviction of Unauthorised Oc- 
cupants) Act, 1958 (Central Act No. 32 
of 1958) had been struck down by the 
Supreme Court and by some High Courts 
in a number of cases which would be 
mentioned hereafter in this judgment. 
The defects pointed out in the Central 
Act No. 32 of 1958 were sought to be 
remedied by the insertion of S. 10-E in 
that Act but it has been held by a 
Single Bench of Delhi High Court in 
Dr. Bawa R. Singh v. Union of India, 
1970-72 Pun LR (D) 261 that even this 
amendment had failed to achieve its 
purpose of removing the vice that had 
existed in Sections 4 to 6 of that vost- 
Constitution enactment. A different view 
may, however, appear to have been taken 
by a Single Bench of this Court in M. S. 
Oberoi v. Union of India. ATR 1970 Punj 
& Har 407. Either of these conflicting 
views may appear to be of little help to 
us in the present case as we are con- 
sidering the vires of a section of the 
Act which is a piece of pre-Constitution 
legislation. Shri Mittal, the learned 
counsel for some of the Civil Writ peti- 
tioners tells me that the Single Bench 
decision in Dr. Bawa . R. Singh’s case 
has since been approved by a Full Bench 
of the Delhi High Court but as the judg- 
ment of the Full Bench has not been 
made available, I am not in a position 
to say how far that ruling would have 
a bearing on the Civil Writ petitions 
now before me. 


9. Even though the rulings in the 
eases of Northern India Caterers Pvt. 
Ltd., AIR 1963 Punj 290 (FB); M. S. 
Oberoi, AIR 1970 Punj & Har 407 and 
Bawa R. Singh Ete., 1970-72 Pun LR (D) 
261 were in respect of amendments made 
in post-Constitution pieces of legislation, 
it was felt that these rulings could create 
a difficulty even in respect of the provi- 
sions of the Act notwithstanding the fact 
that it was a pre-Constitution piece of 
legislation. To get over any possible 
difficulty, Section 14-A has been inserted 
in the Act by Haryana Ordinance No. 8 
of 1970 which was published in Haryana 
Government Gazette Extraordinary dated 
18-9-1970 by a notification bearing an 
even date. Section 14-A as inserted by 
this Ordinance runs as follows:— 


“Bar of jurisdiction— No civil court 
shall have jurisdiction to entertain any 
suit or proceedings in respect of the 
eviction of any person to whom land has 
been leased under Section 5.” 
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10. Section 1 (2) of the Ordin- 
ance seeks to give retrospective effect to 
Section 14-A cf the Act by providing 
that the Ordinance shall be deemed to 
have come into force on the first day 
of January, 1938. All the orders that 
are impugned in these writ petitions had 
been passed under Section 6 of the Act 
after the date mentioned in Section 1(2) 
of the Ordinance. 


11. 
learned counsel for the petitioners. Sarv 
Shri Puri and Mittal, is that the pre- 
sent Section 6 of the Act, as inserted in 
1957, under which the impugned orders 
of eviction were passed by respondent 
Wo. 2 was ultra vires as it was violative 
of the petitioners’ fundamental rights 
and that the insertion of Section 14-A 
in the Act has not made any improve- 
ment in the situation so far as the res- 
pondents are concerned. The rulings of 
the Supreme Court and various High 
Courts that are relied upon in this con- 
nection referred to a doctrine which 
came to be gracually known as the doc- 
trine of eclipse and revival as the case 
law went on developing. This doctrine 
revolves round the interpretation of 
Art. 13 of the Constitution of India. Be- 
fore I reproduc2 this Article below, it 
may be observed that according to the 
provisions of Art. 12, the words ‘the 
State’ in Art. 13 would include the Gov- 
ernment and Parliament of India and 
also the Government and Legislature of 
any State. Article 13 of the Constitu- 
tion of India is in the following words: 


“13. Laws inconsistent with: or in 
derogation of the fundamental rights— 
(1) All laws in force in the territory of 
India immediately before the commence- 
ment of this Constitution, in so far as 
they are inconsistent with the provisions 
of this Part, shall. to the extent of such 
inconsistency, be void. 


(2) The State shall not make any 
law which takes away or abridges the 
rights conferred by this Part and any 
law made in contravention of this clause 
shall. to the extent of the contravention 
be void. 


(3) In this acticle, unless the context 
otherwise requires— 

(a) “law” ircludes any Ordinance, 
order, bye-law, rule, regulation, notifi- 
cation, Custom or usage having in the 
territory of India the force of law; 


(b) “laws in force” includes laws 
passed or made by a Legislature or other 
competent authority in the territory of 
India before the commencement of this 
Constitution and not previously repealed 
notwithstanding that any such law or 
any part thereoi may not be then in 
operation either at all or in particular 
areas.” 





The main submission of the 
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12. One of the questions that 
arises is whether the present section 6 
which was inserted in the Act in 1957 
could also be called a pre-Constitution 
law. Shri Mittal relies in this connec~ 
tion on the fact that this section was 
not given any retrospective effect by the 
statute. Shri Dewan, the learned Addi- 
tional Advocate General for the State 
of Haryana relies on sub-clause (b) of 
Cl. (3) of Art. 13 in support of his argu- 
ment that Section 6 is to be taken to be 
a “law in force” within the meaning of 
Cl. (1) of Art. 13 immediately before the 
commencement of the Constitution of 
India and that this section being a part 
of a pre-Constitution piece of legislation 
could also be subject to the doctrine of 
eclipse and revival which applies only 
in cases of pre-Constitution laws. Sub- 
clause (b) seems to make it clear that 
Jaws in force include only those laws 
which had been passed or made by a 
Legislature or other competent authority 
in the territory of India before the com- 
mencement of the Constitution and 
which had not been previously repeal- 
ed. This would be so notwithstanding the 
fact that any such law or any part there- 
of may not have been in operation either 
at all or in any particular area at the 
time of the commencement of the Con- 
stitution. The latter part of the sub- 
clause which could be described as the 
non obstante provision would not neces- 
sarily imply that a provision of a pre- 
Constitution Act which came into force 
for the first time after the commence- 
ment of the Constitution could also be 
taken as a law in force at the time of 
that commencement within the meaning 
of Art. 13(1) of the Constitution of India. 
The phraseology of sub-clause (b) seems 
to suggest that the law must have taken 
shape on the statutory anvil before the 
commencement of the Constitution and 
should not have been repealed upto that 
time and that only in that case it would 
not matter that the operation of that 
provision or part of the law had been 
suspended for some time or in any par- 
ticular area. In this connection. Shri 
Dewan had cited before me the case of 
Dasu Khan v. Mohan Bhagat, AIR 1966 
Pat 425, but I find that the ruling does 
not in any way advance the proposition 
that has been canvassed by him. The 
ruling contemplates that even though an 
amending Act is not ordinarily taken as 
a new and independent statute, it can 
nevertheless be a law independent and 
complete in itself in certain cases. On 
the other hand, I find that in Deep 
Chand v. The State of Uttar Pradesh, 
AIR 1959 SC 648, the Hon’ble Judges of 
the Supreme Court had been pleased to 
quote with approval the following pas= 
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sage from the Constitutional Limitations 
by Cooley:— 


“When a statute is adjudged to be 
unconstitutional, it is as if it had never 
been and what is true of an 
Act void in toto is true also as to any 
part of an Act which is found to be un- 
constitutional and which, consequently, 
is to be regarded as having never at any 
time, been possessed of any legal force.” 

x x x x - 

“The statute void for unconstitu- 
tionality is dead and cannot be vitalised 
by a subsequent amendment of the Con- 
stitution removing the constitutional ob- 
jection but must be re-enacted.” 


13. It may, however, appear that 
when Cooley made these general obser- 
vations about Constitutional proprieties 
he did not have in mind the provisions 
of Art. 13 of the Constitution of India. 


14. The following observations 
from the majority judgment of the 
Supreme Court in Deep Chand’s case, 
AIR 1959 SC 648 could also be reproduc- 
ed here with advantage:— 

“The combined effect of Arts. 13, 31, 
245 (1) and 246 may be stated thus: 
Parliament and the Legislatures of States 
have power to make laws in respect of 
any of the matters enumerated in the 
relevant lists in the Seventh Schedule 
and that power to make laws is sub- 
ject to the provisions of the Constitution 
including Art. 13 i.e., the power is made 
subject to the limitations imposed by 
Part III of the Constitution. The gene- 
ral power to that extent is limited. A 
Legislature, therefore, has no power to 
make any law in derogation of the in- 
junction contained in Art. 13. There is 
a clear distinction between the two 
clauses of Art. 13. Under Cl. (1) a pre- 
Constitution law subsists except to the 
extent of its inconsistency with the pro- 
visions of Part. HI, whereas, no post- 
Constitution law can be made contraven- 
ing the provisions of Part ITI. and there- 
fore the law, to that extent though 
made, is a nullity from its inception. 
When Cl. (2) of Art. 13 says in clear 
and unambiguous terms that no State 
shall make any law which takes away 
or abridges the rights conferred by 
Part ITI, it will not avail the State to 
contend either that the clause does not 
embody a curtailment of- the power to 
legislate or that it imposes only a check 
but not a prohibition. A constitutional 
prohibition against a State making cer- 
tain laws cannot be whittled down by 
analogy or by drawing inspiration from 
decisions. on the provisions of other Con- 
stitutions; Nor can it be argued that the 
words “any law” in the second line of 
Art. 13 (2) posits the survival of the law 
made in the teeth of such prohibition. 
The argument that a law can come into 
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existence only when it is made and 
therefore any law made in contraven- 
tion of that clause presupposes that the 
law made is not a nullity may be subtle 
but is not sound. The words ‘any law’ 
in that clause can only mean an Act 
passed or made factually, notwithstand- 
ing the prohibition. The result of such 
contravention is stated in that clause. A 
plain reading of the clause indicates, 


‘without any reasonable doubt, that the 


prohibition goes to the root of the matter 
and limits the State’s power to make 
law; the law made in spite of the pro- 
hibition is a still-born law. 


The doctrine of eclipse has no ap- 
plication to post-Constitution laws in- 
fringing the fundamental righis as they 
would be ab initio void in toto or to 
the extent of their contravention of the 
fundamental rights. 


Whether the Constitution afirma- 
tively confers powers on the legislature 
to make laws subjectwise or negatively 
prohibits it from infringing any funda- 
mental right, they represent only two 
aspects of want of legislative power; 
(ii) the Constitution in express terms 
makes the power of a legislature to make 
laws in regard to the entries in the 
Lists of the Seventh Schedule subject to 
the other provisions of the Constitution 
and thereby circumscribes or reduces the 
said power by the limitations laid down 
in Part III of the Constitution; (iii) it 
follows from the premises that a law 
made in derogation or in excess of that 
power would be ab initio void wholly 
or to the extent of the contravention as 
the case may be; and (iv) the doctrine 
of eclipse can be invoked only in the 
case of a law valid when made, but a 
Shadow is cast on it by supervening 
constitutional inconsistency; when the 
shadow is removed, the impugned Act 
is freed from all blemish or infirmity.” 

15. Article 13 of the Constitution 
of India then came in again for inter- 
pretation by the Hon’ble Judges of the 
Supreme Court in Mahendra Lal Jaini 
v. State of Uttar Pradesh, AIR 1963 SC 
1019 where it was laid down as follows: 


“The doctrine of eclipse would ap- 
ply to pre-Constitution laws which are 
governed by Art. 13 (1) and would not 
apply to post-Constitution laws which 
are governed by Art. 13 (2). 

The words “to the extent of” in 
Art. 13 do not import any idea of time. 
They only import the idea that the law 
may be void either wholly or in part 
and that only such portions will be void 
as are inconsistent with Part ITI or have 
contravened Part III and no more. 


The pre-constitution Jaws whica 
were perfectly valid when they were 
passed and the existence of which is re~ 
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cognised in the opening words of Arti- 
cle 13 (1) revive by the removal of the 
inconsistency .in question. There is a 
difference betwzen the language and 
scope of Art. 13 (1) and (2). A plain 
reading of the words in Art. 13 (1) and 
Art. 13 (2) brings out a clear distinction 
between the two. Article 18 (1) declares 
such pre-constitution laws as are incon- 
sistent with fundamental rights void. 
Article 13 (2) ecnsists of two parts; the 
first part imposes an inhibition on .the 
power of the State to make a law con- 
travening fundamental rights, and the 
second part. which is merely a con- 
sequential one, mentions the effect of the 
breach by providing that the law shall 
be void to the extent of the contraven- 
tion. Therefore, where there is a ques- 
tion of a post-Constitution law, there is 
a prohibition against the State from 
taking away or abridging the funda- 
mental rights anc there is a further pro- 
vision that if ths prohibition is contra- 
vened the law shall be void to the extent 
of the contravertion. In view of this 
clear provision, unlike a law covered by 
Art. 13 (1) whick was valid when made, 
the law made in contravention of the 
prohibition contained in Art. 13 (2) is a 
still-born Jaw either wholly or partially 
depending upon the extent of the con- 
travention. Such a law is dead from the 
beginning and th2re can be no question 
of its revival under the doctrine of 
eclipse, 


The application of the doctrine of 
eclipse in one case and not in the other 
case does not depend upon giving a dif- 
ferent meaning tc the word ‘void’ in the 
two parts of Art 13. The meaning of 
the word “void” is, for all practical pur- 
poses the same in both the clauses 
namely, that the law is ineffectual and 
nugatory and devoid of any legal force 
or binding effect. But there is one vital 
difference between pre-constitution and 
post-constitution laws in this matter. 
The voidness of the  pre-constitution 
laws is not from inception. Such void- 
ness supervened when the Constitution 
came into force; end so they existed and 
operated for somsatime and for certain 
purposes. The voidness of post-consti- 
tution laws on the other hand is from 
their very inception and they cannot 
therefore continue to exist for any pur- 
pose. This distinczion between the void- 
ness in one case and the voidness in 
the other arises from the circumstance 
that one is a  pre-constitution law and 
the other is a post-constitution law. 

“The application of the doctrine 
arises from the inherent difference be- 
tween Art. 13(1) and Art. 13(2) arising 
from the fact that one is dealing with 
pre-constitution laws and the other is 
dealing with post-constitution laws, 
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with the result that in one case the laws 
being not still-born the doctrine of 
eclipse will apply while in the other 
case the laws being still-born there will 
be no scope for the application of the 
doctrine of eclipse.” 


16. According to the doctrine of 
eclipse and revival, a still-born measure 
never breathed any fresh air and was 
incapable of being revived as it had 
never come of life. The same cannot, 
however, be true of a measure that was 
in good health when it came into being. 
A blow or setback caused in its health 
by the subsequent amendment of or 
change in the Constitution can be reme~ 
died by a blood transfusion, a vital in- 
junction, a surgical transplant or exci- 
sion of tissue that had atrophied by 
coming under the shadow. A shadow 
can be cast by any one of the two bodies 
coming into the line of a ray of the 
health giving sunshine and the change 
or shift in the position of either body 
could have the effect of removing the 
shadow or eclipse. It may, therefore, 
appear immaterial whether the shadow 
had been removed by a change or am- 
endment in the Constitution of India or 
in the Act which had come under the 
shadow. The vitality in an animate 
organism can at times send life cours- 
ing through the grafted tissue in the 
body and lead to such a complete syn- 
thesis or merger that it is not possible 
to tell after a time that any portion was 
unnaturally grafted into the main body, 
Section 6 had, therefore, become a part 
and parcel of the Act which was a pre- 
Constitution piece of legislation and the 
doctrine of eclipse and revival would be 
fully applicable to our case. Sec. 14-A 
has the effect of taking away one of the 
two alternative remedies and removes 
the shadow that had, if at all, appeared 
in Section 6 of the Act in view of the 
judicial pronouncements of the Supreme 
Court in the case of The Northern India 
Caterers Pvt. Ltd., AIR 1967 SC 1581. 
If we were to reverse the chronological 
order in which Sections 6 and 14-A were 
inserted in the Act, there could not pos- 
sibly be any objection with regard to 
the Collector having been left with two 
alternative remedies and having a chance 
of discriminating as to whether he would 
apply the harsher or the milder re- 
medy in the case of any particular indi- 
vidual. This alone may suggest that 
Section 6 is not such a dead wood thaf 
we may find it impossible to infuse life 
into this piece of legislation. - I find it 
difficult to appreciate the argument of 
Shri Mittal that by inserting S. 14-A 
into the Act, the Legislature has carried 
out an amendment in a post-Constitution 
law and not in a pre-Constitution Act. 
It may be that Section 14-A was enact- 
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ed in order to remove a possible threat 
to the vires of the present Section 6 but 
the section continues as before without 
any changes or amendments. There ap- 
pears to have been nothing wrong m 
carrying out the amendment to remove 
certain objections which could be level- 
led against any provision of a pre-Con- 
stitution Act on the score of. duplicate 
remedies to escape the application of the 
ratio laid down in the ruling of the 
Supreme Court in the case of The 
Northern India Caterers Pvt. Ltd., AIR 
1967 SC 1581. As observed in B.. Shama 
Rao v. Union Territory of Pondicherry, 
AIR 1967 SC 1480, a decision is binding 
not because of its conclusions but.in re- 
gard to its ratio and the principles laid 
down therein. 


17. Shri Dewan tried to distin- 
guish the Supreme Court ruling in 
Northern India Caterers Private Ltd., 
ATR 1967 SC 1581 on the ground that the 
sections of the Punjab Public Premises 
and Land (Eviction and Rent Recovery) 
Act of 1959 which had been found to 
be ultra vires were only directory in 
nature in view of the use of the word 
‘may’. This word seems to give the Col- 
lector a wider option in the matter of 
the choice of any one of the two alter- 
native remedies than would have been 
the case if the word used had been 
‘shall’. In Section 6 of the Act which 
is impugned in the present case, the 
word used is ‘shall’. This argument may 
seem to ignore the words “without pre- 
judice to any right or remedy” which 
immediately follow the word ‘shall’ in 
Section 6. In spite of the use of the 
word ‘shall’, the said expression or 
phrase may seem to preserve for the 
benefit of the Collector all previous 
rights and remedies which he had under 
the law against the leaseholder guilty of 
any default or breach of the terms and 
conditions of the lease in addition to the 
remedy conferred by Section 6. The 
phraseology leaves no doubt in one’s 
mind that more than one alternative 
remedies had been reserved for the Col- 
lector for proceeding against a default- 
ing lease-holder. The erstwhile existing 
remedies which the expression mention- 
ed above seeks to preserve for the Col- 
lector were, however, illusory and the 
very scheme of the Act may suggest 
that the only suitable remedy that the 
Collector could follow against a default- 
ing lease-holder was the remedy of the 
determination of the lease and taking 
over of possession of the land under 
Section 6 of the Act. This aspect of the 
case can, however, be dealt with better 
while discussing the next submission 
made by the counsel for the petitioners. 


18. Shri Puri’s contention was 
that the insertion of Section 14-A in the 


Act has not brought about any material 
improvement in the situation because 
even after barring the jurisdiction of the 
Civil Courts, the Collector would still 
be left with the remedies that he had 
under the general or common law. His 
contention is that the Civil Courts never 
had any jurisdiction in disputes between 
landlords and tenants arising out of 
leases of land and that the doing away 
with the jurisdiction of the Civil Courts 
is a fortuitous act as the revenue Courts 
had jurisdiction in such matters and 
their jurisdiction has been left untouch- 
ed or unaffected by the recent insertion 
of Section 14-A in the Act. 


The entire scheme of the Punjab 
Tenancy Act under which the Collector 
has jurisdiction to decide disputes aris- 
ing out of leases of land between a 
landlord and a tenant may, however, 
suggest that the Collector would have 
jurisdiction under Section 77 of that Act 
only if there was a lis between two con- 
tending parties and that they appeared 
before an independent forum or tribu- 
nal and that the lis was to be disposed 
of in a judicial proceeding after giving 
full opportunity to the parties to lead 
their evidence and to be heard. In pro- 
ceedings under the Act, however. the 
Collector does not have any contending 
parties before him and the landlord does 
not figure actively any where in the pro- 
ceedings under the Act. According to 
the prescribed lease deed (Exhibit R/1), 
the Collector enjoys the pride of place 
by ranking as the first party and is 
described as the ‘lessor’. The peti- 
tioner’s own plea that the Collector is a 
judge in his own cause in such proceed- 
ings may appear to be inconsistent with 
the plea that the general remedy which 
the words “without prejudice to any 
right or remedy” in Section 6 of thej 
Act seeks to preserve for the Collector 
is an alternative remedy. Section 6 may 
seem to create jurisdiction in the Col- 
lector of an exclusive type which is far 
different from the general remedies in 
the civil or revenue Courts and this 
creation of an exclusive jurisdiction may 
seem to create an implied, if not an ex- 
press, bar to the exercise of jurisdiction 
by the Collector as a civil or a revenue 
Court. It may, therefore, appear doubt- 
ful whether it had at all been necessary 
for the Legislature to insert Sec. 14-A 
in the Act. Shri Dewan argues that 
this section was inserted in the Act by 
way of abundant caution and that even 
if it was felt that there was no real 
threat posed by the Supreme Court rul- 
ing in the case of Northern [India 
Caterers Pvt. Ltd.. AIR 1967 SC 158] 
to the vires of Section 6 of the Act, a 
pre-constitution measure, the section in- 
serted by the Ordinance would have had 
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the effect of keeping down the number 
of Civil Writ petitions which might 
otherwise have been filed by the lease- 
holders against whom orders of eviction 
had recently been passed under S. 6 of 
the Act. The position of law is not al- 
ways clear to the man in the street and 
a concrete bar that faces them can avert 
a good deal of unnecessary Litigation. 


19. Shri Puri then argued that 
Section 6 gave the Collector unbridled 
or unfettered powers to determine the 
lease at any time that he liked. The 
rules of natural justice apply to the pro- 
ceedings under the Act and no lease 
could be determined under Section 6 
without giving the lease-holder an op- 
portunity of being heard. Section 14 
then provides remedies of appeal and 
revision etc. and sub-sections (3) and (4) 
of this section also make it incumbent 
on the Commissioner and the Financial 
Commissioner to dispose of these appeals 
and revisions etc. after giving the par- 
ties a reasonable opportunity of being 
heard. The terms and conditions of the 
lease are generally reduced into writing 
in a prescribed form and a sample there- 
of is Exhibit R/L in Shanti Parkash’s 
case, Civil Writ No. 1430 of 1970. 
Clause 16 provides for another mode of 
settlement of disputes between the Col- 
lector and the lessee. It cannot, there- 
fore, be said that no restraints have 
been placed over the exercise of his 
powers by the Collector or that he could 
at his whim or sweet will determine a 
fease in a caprécious or arbitrary 
manner. No provision of this pre-Con- 
stitution Act has, therefore, been shown 
suffer from any legal or constitutional 

efect. 


20. While talking of the remedies 
of appeal, revision or arbitration, we 
may as well deal with the contention of 
Shri Dewan that the petitioners could 
not invoke the writ jurisdiction of this 
Court under Art. 226 of the Constitution 
of India unless and until all these statu- 
tory remedies had been resorted to and 
exhausted by them. In M/s. Baburam 
Prakash Chandra Maheshwari v. Antarim 
Zila Parishad now Zila Parishad. Muzaf- 
farnagar, AIR 1969 SC 556, the Hon’ble 
Judges of the Supreme Court were 
pleased to observe as follows:— 


“When an alternative and equally 
efficacious remedy is open to a litigant 
he should be required to pursue that re- 
medy and not tc invoke the special 
Surisdiction of the High Court to issue 
a prerogative writ. It is true that the 
existence of a statutory remedy does not 
affect the jurisdicticn of the High Court 
to issue a writ. But, the existence of 
an adequate legal remedy is a thing to 
be taken into consideration in the matter 


ALR. 


of granting writs and where such a re- 
medy exists it will. be a sound exercise 
of discretion to refuse to interfere in a 
writ petition unless there are good 
grounds therefor.” 


It was, however, observed that the rule 
about the exhaustion of statutory reme- 
dies was a self-imposed limitation im- 
posed as a matter of policy and discre- 
tion rather than a rule of law and that 
the Courts could interfere in certain ex- 
ceptional cases. The two well recognis- 
ed exceptions to the doctrine of exhaus- 
tion of statutory remedies were: firstly 
that a tribunal had exercised special 
powers under a provision of statute 
which was ultra vires and secondly that 
there had been a violation of the prin- 
ciples of natural justice. I have, how- 
ever, found that no lack of vires or un- 
constitutionality of any part of the Act,! 
which is a pre-Constitution piece of, 
legislation, has been established and 
there is nothing to suggest that princi- 
ples of natural justice have been violat- 
ed in the present case. Most of the 
objections raised by the petitioners could 
have been urged in appeal or revision 
before respondents Nos. 1 and 2 and I 
have no reason to believe that a reason- 
able view would not have been taken. 








It has been argued by Sarvshri 
Puri and Mittal that the alleged breaches 
of the terms and conditions of the lease 
were so venial or flimsy, even if they 
had at all existed, that there was no 
justification for this sudden and pre- 
mature termination of the leases when 
almost the entire period of the leases 
had run out. All these pleas are gene- 
rally taken into consideration by the 
Commissioner or the Financial Commis- 
sioner and appellate or revisional juris- 
diction is exercised to grant relief to the 
tenants in hard cases. In Wadhawa 
Singh ete. v. The . State of Haryana, 
(1970) 49 Lah LT (Rev Rul) 43, the Fin- 
ancial Commissioner Haryana had ac- 
cepted such pleas of the tenant and had 
set aside the order of eviction passed by 
the Collector. It has been observed that 
the policy of the Government was to 
help the tillers of soil to the maximum 
possible extent in retaining the tenancy 
and that where the recovery of arrears 
of rent from the lessees was to be ef- 
fected, the purpose could be achieved 
better by resort to Section 10 of the Act 
instead of ejecting the tenant. This was 
especially so as such lapses on the part 
of the tenants had been invariably con- 
doned by the Government. A few 
months back, a large number of similar 
writ petitions against the orders of evic- 
tion passed by the Collector under Sec- 
tion 6 of the Act came up before a 
Full Bench of which I was a member. 
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All these writ petitions were withdrawn 
as having become infructuous because 
the Financial Commissioner had in the 
meanwhile accepted the revision peti- 
tions of the lease-holders. All these 
cases show that the petitioners had 
every hope of securing the necessary 
relief if they had adopted the statutory 
remedies that were available to them. 
In our case, the lease-holders have 
rushed to this Court with petitions under 
Arts. 226 and 227 of the Constitution of 
India without availing of the statutory 
remedies permitted to them under Sec- 
tion 14 of the Act. The premature ter- 
mination of the leases when they would 
accelerate the eviction of the lessees by 
only a small fraction of the stipulated 
periods of leases had coincided with the 
decision of some controversial political 
issues but the allegations of mala fides 
or discrimination on grounds of caste. 
creed, language or religion may not ap- 
pear to be based on any material made 
available on the records of these cases. 


21. There is then the objection of 
the petitioners that the Collector has 
been made a judge in his own cause and 
that he was both the prosecutor and the 
presiding officer of the special tribunal. 
In this connection, reference may be 
made to the decision of the Full Bench 
of this Court in the case of Northern 
India Caterers Private Ltd., AIR 1963 
Punj 290 (FB). Even though the deci- 
sion has been upset by the Supreme 
Court on some other grounds, the ob- 
servations of the Full Bench with regard 
to this plea may seem to hold good to 
the present day. In M. L. Joshi v. Direc- 
tor of Estates, Government of India, New 
Delhi, AIR 1967 Delhi 86, another deci- 
sion under the Public Premises (Evic- 
tion of Unauthorised Occupants) Act. 
1958, Dua, J., who is now on the 
Supreme Court, was pleased to observe 
that the prohibition against a person or 
authority being a Judge in his own cause 
only implied that the person or autho- 
rity should not have any personal in- 
terest in the cause that he was called 
upon to adjudicate. This prohibition did 
not imply that an authority discharging 
officia] functions could not start pro- 
ceedings in a matter in which he is 
authorised by the statute. The same 
view was taken by Tuli, J. in 72 Pun LR 
830 = AIR 1970 Punj & Har 407. This 
authority had relied upon the Full Bench 
decision in H. Wali Mohd. v. Adminis- 
ie Municipality, AIR 1969 J & K 88 


22, The objection that the im- 
pugned orders were passed in routine 
without the Collector having applied his 
mind to each case has been inspired by 
the fact that most of the blanks in the 
cyclostyled forms have remained un- 
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filled. The use of such printed or cyclo- 
styled pro formas becomes necessary 
where .an authority has to deal with a 
large number of cases in its official 
capacity. Blanks have to be kept in 
such forms so that the particulars and 
details of each case can be filled in 
separately. It may not always be neces- 
sary to fill up all the blanks in each 
and every case. The existence of a few 
unfilled blanks in a printed or cyclostyl- 
ed form would not, therefore, lead 
necessarily to the conclusion that the 
authority had failed to apply its mind. 
This objection of petitioners’ counsel is 
also without any substance. 


23. In Civil Writ No. 1430 of 
1970. petitioners Nos. 2 to 5 had not 
been personally served with notices but 
petitioner No. 1 had actually appeared 
before the Collector and had made a 
statement on 9-4-1970 (Annexure R/2). 
A notice had been ‘issued to all the 
petitioners though their names had not 
been given but since one of the co- 
lessees jointly interested in the lease had 
appeared before the Collector and had 
defended the case on behalf of all, no 
prejudice may appear to have been caus- 
ed to the other co-lessees. Where a few 
out of a large number of persons joint- 
ly interested in a dispute in which they 
have a common cause to make have ap- 
peared, the personal service of notices 
on the others need not be insisted upon. 
The petitioners may themselves appear 
to have accepted this proposition by 
their conduct. Civil Writ No. 1410 of 
1970 relates to a lease which had ori- 
ginally be granted in favour of Shanti 
Parkash, petitioner No. 1, in Civil Writ 
No. 1430 of 1970. Shanti Parkash had 
joined Hukam Singh as a partner in 
this lease later on. Even though Civil 
Writ No. 1410 of 1970 relates to that 
lease, Shanti Parkash, the original 
lessee. has not cared to join as a peti- 
tioner. The widow and children of 
Hukam Singh have filed that Civil Writ 
No. 1410 of 1970. In Civil Writ No. 1473 
of 1970. notices had been sent to the 
petitioners alleging that they had sublet 
the land and had sown commercial crops 
other than food or fodder and that they 
should show cause on 30-4-1970 why the 
lease in their favour should not be can- 
celled. The Patwari’s report on the back 
of this notice (Exhibit B/1 to Civil Writ 
No. 1473 of 1970) is to the effect that 
the lessee had refused to accept service 
and that a proclamation had been made 
in the abadi and the adjoining areas and 
that a copy of the notice had been pasted 
on the chopal. These lessees had lost 
no time in filing the writ petition after 
the passing of the ex parte orders of 
termination of their leases and it may, 
therefore, appear that the objection 
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avout the non-service of the notice on 
some of the petitioners is without any 
substance. 


24. The last submission made by 
Shri Puri was tnat according to the 
definition given in Cl. (b) of Section 2, 
“Collector” means the Collector of the 
district where the land is situated and 
that the impugned orders were passed 
by respondent No. 2 who is not the Col- 
lector of Karnal District in which the 
land is situated. The impugned orders 
are, therefore, described to be without 
jurisdiction and as such void. Section 12 
of the Act authorises the Collector to 
delegate all or anv of his powers and 
functions under the Act to any officer 
of the Revenue and Rehabilitation 
Department in his District either by 
name or designation. Annexure R/3 is 
the copy of an order passed by the Col- 
lector, Karnal, making such a delegation 
of authority to all Sub-Divisional Offi- 
cers (C) in Karnal District. It is con- 
ceded that all Sub-Divisional Officers are 
Revenue Officers Sut the argument is 
that the letters ‘C’ and brackets indicate 
that these officers hed been invested with 
powers of the Collector in their civil 
capacity. The fallacy in the argument 
fs self-evident and the letters ‘C’ and 
brackets may appzar to be a clerical 
slip in drafting of the notification which 
has not misled any of the parties and 
has not caused any mis-carriage of jus- 
tice. The petitioner has himself describ- 
ed respondent No. 2 as the Collector, 
The impugned orders do not, therefore. 
suffer from any want of jurisdiction. 
All that is necessary is that the person 
invested with these delegated powers of 
the Collector should be a revenue officer 
but it is not necessery that the notifica- 
tion should say so. It can be shown by 
independent evidence that the person 
invested was in fact a revenue officer, 
even if the notification is silent on that 
point. 

25. The orders of eviction passed 
against the petitioners have been chal- 
lenged mainly on the score of the vires 
of Section 6 of the Act under which 
these orders were passed. Most of the 
rulings cited before me relate, however, 
to post-Constitution Acts or the provi- 
sions thereof. The Act under considera- 
tion in the present case is, however, a 
pre-Constitution piece of legislation and 
the distinction between the two types 
of cases has been so well brought out in 
the Single Bench decision of the Delhi 
High Court in Dr. Bawa R. Singh’s case, 
1970-72 Pun LR (D) 261 relied upon by 
the counsel for the petitioners. This 
distinction is based on certain portions 
of the rulings of the Supreme Court in 
the cases of Deep Chand, AIR 1959 SC 
648 and Mahendra Lal Jaini, AIR 1963 


Vir Bhan v. Kunj Lal (H. Singh C. J.) 
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SC 1019 which have been reproduced 
earlier in this judgment. If we go by 
the ratio or the principles of law laid 
down in these rulings and do not merely 
go by the result that followed in any 
particular cases. these rulings may seem 
to go against the petitioners. A still- 
born Act may be past redemption but 
that would not necessarily be true in 
respect of a creation that was pulsating 
with life at the time of its coming into 
being. Any ills or vices in such a live 
creation could be cured by proper treat- 
ment. The insertion of Section 14-A 
may appear to be a part of the treat- 
ment that cures Section 6 of the Act 
even if it ever suffered from any ills or 
vices. 

26. I, therefore, dismiss all these 
Civil Writ petitions but as complicated 
questions of law were involved, I make 
no order as to costs. 

Petitions dismissed. 
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HARBANS SINGH, C. J. 


Vir Bhan Aggarwal, Petitioner v. 
Kunj Lal and another, Respondents. 

Civil Revn. No. 632 cf 1970, D/-~ 
3-2-1971, from order of Suxhdev Singh 
Appellate Authority (Dist, J), Jullundur, 
D/- 30-3-1970. 

Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), 
S. 13 — Unauthorised sub-letting — The 
converting of his individual business by 
the lessee into a partnership subsequent 
to the lease does not amount to sublet~ 
ting or parting with the possession of 
the lessee rights — (Held that the part- 
nership was genuine and not a camou- 
flage for subletting). (1962) 64 Punj LR 
30, Ref. (Paras 7, 10) 
Cases Referred: Chronological Paras 
(1962) 64 Pun LR 30 = ILR (1962) 

1 Puni 358, Mangat Ram v. Om 
Parkash 8, II 


G. R. Majithi, for Petitioner; R. L, 
Aggarwal, for Respondents. 

ORDER:— This is a landlord’s peti- 
tion challenging the order of the Ap- 
pellate Authority, dismissing hbis ap- 
plication for eviction of his tenant. The 
brief facts necessary for the disposal of 
this petition are as follows: — 

On 2nd July, 1960, Kunj Lal, 
describing himself as malik wa karkun 
of firm Kunj Lal Raman Kumar, took 
on lease the shop in dispute from the 
landlord, Vir Bhan. The shop is situat- 
ed on Mandi Road in Jullundur City. 

3. On 8th December. 1965, Vir 
Bhan filed an application under Sec. 13 
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of the East Punjab Urban Rent Restric- 
tion Act, 1949 (hereinafter referred to 
as the Act), seeking eviction of Kun] 
Lal from the premises in his capacity 
as the proprietor of Kunj Lal Raman 
Kumar, on the ground that without his 
written permission, Kunj Lal has sublet 
the premises to one Raj Kumar, who 
was described as the proprietor of Raj 
Kumar Bipan Kumar. 


4. The plea taken by Kunj Lal 
respondent was that the premises were 
taken on lease for and on behalf of the 
firm of which he and his brothers, 
Kashmiri Lal and Raj Kumar, were the 
partners. A partnership deed dated Ist 
October. 1959, Exhibit RW2/A, was pro- 
ved on the record, showing the share 
of Kunj Lal and Kashmiri Lal as 6 
annas each and that of Raj Kumar as 
4 annas. He further averred that later 
a new firm was created under the name 
and style of Raj Kumar. Bipan Kumar 
in which Raj Kumar had 70 paise share 
and Kunj Lal and Kashmiri Lal had 15 
paise share each. The partnership deed 
was executed on ist April, 1965. It was 
not denied that the original firm, i.e. 
Kunj Lal Raman Kumar, with the shares 
as indicated above, shifted inside Mandi 


.. Fanton Ganj, Jullundur City. 


5. On behalf of the landlord 
stress was laid that the lease was taken 
only by Kunj Lal to begin with and 
Exhibit RW2/A, the so called partner- 
ship deed dated 1st October, 1959, was, 
in fact, executed subsequent to the tak- 
ing of the lease, that the share of Kunj 
Lal and Kashmiri Lal in the new firm 
being only 15 paise each, it was a mere 
subterfuge to cover the provisions of the 
Act to avoid subletting and that the 
transfer of the premises to the new 
partnership really amounted to sublet- 
ting. 

6. There may be something to be 
said for the argument that on the date 
of taking the lease vide rent note, Ex- 
hibit AW5/1 on 2nd July, 1960, the des- 
cription of Kunj Lal as Malik wa karkun 
of the firm does give an indication that 
on that date this firm was not a part- 
nership firm. That, however, would not 
make any difference to the legal posi- 
tion. because, in any case, Kunj Lal is 
a partner of the new firm Raj Kumar 
Bipan Kumar and the only question 
would be whether Kunj Lal by taking 
two other partners, i.e., his brothers, 
Kashmiri Lal and Raj Kumar, in the 
firm can be said to have sublet the pre- 
mises or parted with the rights under 
the lease. 


7. It is now well settled, and it 
was not disputed, that if the facts be, 
as stated above, namely. that Kuni Lal 
took two more partners and formed a 
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firm instead of himself carrying on the 
business in his individual capacity, it 
would not amount to either subletting 
or parting with the possession of the 
lessee rights. We have, however, to see, 
whether the deed indicates that there 
was a genuine partnership or only a 
camouflage for subletting. 


8. Reference was made by the 
learned counsel for the landlord to 
Mangat Ram v. Om Parkash, (1962) 64 
Pun LR 30, where Grover, J. (as he 
then was) after laying down the essen- 
tial elements of a partnership under Sec- 
tion 4 of the Partnership Act. came to 
the conclusion, on the facts of that case, 
that one of the basic requirements, 
namely, that the business must be carri- 
ed on by all or any of them acting for 
all, not being fulfilled, it was a case of 
subletting and not converting the indi- 
vidual business into that of partnership 
and that the tenant was liable to eject- 
ment under Section 13 (2) (ii) (a) of the 
Act. One of the matters taken into con- 
sideration was that under the terms of 
the so-called partnership deed, it was 
provided that if Rs. 47 were not paid 
every month, the partnership would 
automatically come to an end. The 
learned Judge felt that this term “ap- 
pears very much like a condition in a 
deed of lease that if the rent is not paid 
regularly. the tenancy shall be deter- 
mined.” 

9. Now let us examine the part- 
nership deed Exhibit RW2/B. Apart 
from the fact, that Kunj Lal and 
Kashmiri Lal together have a share of 
only 30% and that initially investment 
was entirely that of the third partner, 
Raj Kumar, there is hardly any other 
term to indicate that it was not a 
genuine partnership. With regard to the 
future investment, it was provided that 
if any further investment is required, 
the parties, by their mutual agreement. 
will provide the money. In addition to 
this, each one of the partners had a 
right to inspect the books of account. All 
additional business that the parties may 
do with mutual consent will be deemed 
to be that of the firm and.in case the 
firm’s business comes to an end, the 
question of the possession of the shop 
in dispute is to be settled by all the 
three partners, 


10. To my mind the last term is 
an important term and rather goes to 
show that it was a genuine partnership 
and not a mere camouflage to cover a 
subletting. Ordinarily speaking, where 
the real intention of the parties is only 
subletting the premises, the provision is 
also made that in case the firm’s busi- 
ness comes to an end, the possession of 
the shop will go to the original tenant. 
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11. The learned counsel suggest- 
ed that this is only a clever way of 
covering the reel intention. It may be 
so. All that need be said is that there 
is no term in the partnership deed 
which, as was the case in (1962) 64 Pun 
LR 30 (supra), would give an indication 
that the document does not represent 
real facts. 


12. In view of the above, I do 
not find any ground to interfere with 
the order of the Appellate Authority. 
This revision is. consequently, dismissed 
with no order as to costs. 

Revision dismissed. 
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(V 58 C 117) 


P. C. PANDIT, J. 


Kartar Singk, Defendant, Petitioner 
v. Mohinder Singh, Plaintiff, Respondent. 


Civil Revn. No. 508 of 1970, D/- 
12-11-1970. from order of Bakshish Kaur 
Sub. J. Ist Class, Nabha, D/- 24-4-1970. 

Stamp Duty — Stamp Act (1899), 
S. 35 — Where the rent note executed 
in a Bahi is inadmissible in evidence for 
not being duly stamped, no secondary 
evidence regarding its contents can be 
given — (X-Ref:— Evidence Act (1872), 
S. 92). AIR 1938 Lah 90 & AIR 1947 Lah 
306, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1947) ATR 1947 Lah 306 (V 34)= 

48 Cri LJ 354, Mt. Halima v. 

Emperor 5 
(1938) AIR 1938 Lah 90 (V 25), 

Ladha Ram Lakhi Ram Arora 

v. Hari Chand 5 


H. S. Sanghi. for Petitioner; Nagin- 
der Singh, for Respondent. 


ORDER:-—-- Mohinder Singh filed a 
suit against Kartar Singh for possession 
of a shop, situate in Bhadson, Tehsil 
Nabha. The plaintiff’s allegations were 
that he had given the said shop to the 
defendant on a monthly rent of Rs. 17/- 
in 1964 for six months, when the latter 
executed a rent note in his favour on 
23rd October, 1964. Later on, the rent 
was increased to Rs. 20/-, which the 
defendant went on paying up to the 
month of October 1968. The period for 
which the said shop had been given on 
rent to the defendant had expired. The 
plaintiff further alleged that the shop 
was required by him for his personal 
needs and it was also averred by him 
that the arrears of rent were due from 
the defendant. i i 

2. The suit was contested by the 
defendant. After the plaintiff had con- 
cluded his evidenze in the case and the 


¥O/GO/C740/71/GNB/S 


A. 1. R, 


defendant had started producing his evi- 
dence, the latter made an application to 
the Court that he be permitted to pro- 
duce secondary evidence with regard to 
the rent-deed. which was executed by 
him in favour of the plaintiff in the 
month of October 1965, in which the 
rent was fixed at Rs, 20/- per month 
and that deed was not being produced 
by the plaintiff. According to him, the 
said rent note had been written in the 
Bahi of the plaintiff. 

3. This application was resisted 
by the plaintiff. According to him, no 
rent-deed was executed in 1965 and the 
rent had been orally increased from the 
original rent of Rs. 17/- to Rs. 20/- per 
month. He stated that the defendant 
could not be allowed to lead secondary 
evidence regarding the alleged rent note, 
because even the alleged original rent 
note was inadmissible in evidence as it 
required stamp duty and registration. 

4, By her order dated 24th April, 
1970, the trial Judge rejected the ap- 
plication of the defendant and held that 
he could not be allowed to lead secon- 
dary evidence of the alleged rent note. 
Against this decision, the present revi- 
sion petition has been filed by Kartar 
Singh, defendant. 


5. After hearing the counsel for 
the parties, I find that there is no merit 
in this petition. It is undisputed that no 
secondary evidence can be permitted to 
be led regarding a document. which it- 
self is not admissible in evidence. The 
alleged rent note in the Bahi of the 
plaintiff, undoubtedly, required stamp 
duty. According to Section 35 of the 
Indian Stamp Act, no instrument charge- 
able with duty shall be admitted in evi- 
dence for any purpose by any person 
having by law or consent of parties 
authority to receive evidence or shall be 
acted upon, registered or authenticated 
by any such person or by public officer, 
unless such instrument-is duly stamped. 

ere are certain exceptions given in 
this section, but the present case is not 
covered by any of them. That being 
so, the alleged rent note was inadmis- 
sible in evidence. If the alleged original 
is itself inadmissible in evidence. then 
no secondary evidence regarding its 
contents can under the law, be given. 
In Ladha Ram Lakhi Ram Arora v. Hari 
Chand, AIR 1938 Lah 90, Bhide, J. ob- 
serves that where the entry as to a 
mortgage is made in an ordinary Bahi 
and is not duly stamped though requir- 
ed by the Stamp Act, the secondary 
evidence of the contents of the entry is 
wholly inadmissible. Similar view was 
taken by Teja Singh, J. in Mt. Halima 
v. Emperor, AIR 1947 Lah 306, where 
tit was held that if a document that was 
required to be stamped was not stamp- 
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ed and was not forthcoming, no secon- 
dary evidence regarding the contents 
thereof could be admitted in evidence 
and if the secondary evidence was ad- 
mitted under the erroneous impression 
that it was admissible, it should be al- 
together ruled out. 

6. That being so, the impugned 
order passed by the trial Judge was in 
accordance with law. It might also be 
mentioned that in the written statement 
filed by the defendant, he had categori- 
cally stated that the execution of any 
rent-deed in favour of the plaintiff was 
wrong and denied. In face of this aver- 
ment, it is not understood as to how 
later on he took up the plea that he had 
executed a rent note in the Bahi of the 
plaintiff in October 1965. 

T. In view of what I have said 
above. this petition fails and is dismis- 
sed, but with no order as to costs. 

Petition dismissed. 


AIR 1971 PUNJAB & HARYANA 459 
(V 58 C 118) 


A. D. KOSHAL, J. 


Daya Chand and another, Petitioners 
y. State of Punjab and others, Respond- 


* . ents. 


Civil Writ 
2-2-1971. 

(A) Co-operative Societies — Pum- 
jab Co-operative Societies Act (25 ef 
1961), S. 26 — Bye-laws of Gohana Co- 
operative Marketing-cum-Processing So- 
ciety Ltd., Bye-law No. 30 — Nomina- 
tion of managing committee members — 
That power can be exercised any time 
without reference to notices of committee 
meetings — Hence nomination sub- 
sequent to such a notice is valid, 

(Paras 1 and 2) 


(B) Co-operative Societies — Punjab 
Co-operative Societies Act (25 of 1961), 
S. 26 — Bye-laws of Gohana Co-opera- 
tive Marketing-cum-Processing Society 
Ltd., Bye-law No. 30 (i) and (ii) — 
Number of nominated members in 
managing committee — Assistant Regis- 
trar becomes a member by virtue of the 
bye-law and not by nomination — 
Therefore three nominations excluding 


No. 1462 of 1966, D/- 


him will be legal. (Para 3) 
Surinder Sarup, for Petitioners; 
Ashok Bhan for Advocate General, 


Haryana, for Respondents. 


ORDER:— This petition under Arti- 
cles 226 and 227 of the Constitution of 
India has arisen in the following cir- 
cumstances. The post of the Manager 
of the Gohana Co-operative Marketing- 
cum-Processing Society Limited, Gohana 
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(hereinafter to be referred to as the So- 
ciety) was lying vacant in the month of 
April, 1966, when, on learning that the 
office of the Registrar, Co-operative So- 
cieties, Punjab, Chandigarh (hereinafter 
referred to as the Registrar) wanted to 
foist on the Society as Manager a per- 
son named Shri Ram Dia who was at 
the time working as Inspector of Co- 
operative Societies. Shri Daya Chand, 
petitioner No. 1, the then Vice-Chairman 
of the Society, sent a telegram to the 
Registrar informing him that the pro- 
posed appointment of Shri Ram Dia was 
not acceptable to the Society and mak- 
ing a request that the name of an Ins- 
pector of Co-operative Societies accept- 
able to the society be recommended. 
Through his letter dated 28-5-1966 (An- 
nexure “A” to the petition), the Regis- 
trar passed on the information contained 
in the telegram to his Deputy Registrar 
at Rohtak. 

Sometime later the Deputy Re- 
gistrar learnt that the Society was con- 
templating the appointment of one Shri 
Raj Singh as its Manager. According to 
the Deputy Registrar, Shri Raj Singh 
was a man of doubtful antecedents and 
unsuitable for appointment as the Mana- 
ger of a concern such as the Society 
was. On the 27th of May, 1966, there- 
fore, he wrote a letter (Annexure “B” 
to the petition) informing the President 
of the Society of all the circumstances 
in which the appointment of Shri Raj 
Singh as Manager of the Society was 
considered undesirable and also stating 
that the Registrar’s Department would 
not approve of the proposed appoint- 
ment of Shri Raj Singh on account of 
his past history. The advice so tendered 
by the Deputy Registrar, however, did 
not find favour with the concerned com- 
mittee of the Society which, in their 
meeting held on the 5th of June, 1966, 
selected Shri Raj Singh for the post of 
the Society’s Manager. 

This selection did not find favour 
with Shri Bhardwaj, respondent No. 5 
who was one of the official nominees to 
the Committee and who recorded his 
note of dissent on the point. Apprehend- 
ing that the Committee would imple- 
ment its decision about the appointment 
of the Manager in spite of the said note 
of dissent, Shri Vijai Singh, Assistant 
Registrar, Co-operative Societies, Rohtak, 
sent to the Society a communication 
(Annexure “C” to the petition) bringing 
out the following points: 


(a) When a difference of opinion 
arises between the nominated members 
of the Managing Committee of a Society 
in which shares have been subscribed 
by the Government and the other mem- 
bers thereof, the concerned resolution 
must be referred by the Committee to 
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the Government as laid down in Sec- 
tion 26 (4) of the Punjab Co-operative 
Societies Act, 1961 (hereinafter to be re- 
ferred to as the Act) for its final deci- 
sion which, under the provision of that 
section operates zs if the same is a deci- 
sion taken by the Committee. 


(b) In view of the mandatory provi- 
sions of Section 26 (4) ibid, the resolu- 
tion of the Managing Committee dated 
the 5th of June, 1966, is compulsorily 
referable to the Government without 
whose decision it cannot be implemented, 


(c) The matter should be referred to 
the Government :mmediately and if any 
action is taken in disregard of the pro- 
visions of Section 26 (4) ibid the con- 
cerned members of the Committee 
would be responsible for the conse- 
quences.” 


Communications appended as An- 
nexures “A”, “B” and “C” to the peti- 
tion were impugned therein on various 
grounds but only the following two of 
them were urged before me at the hear- 
ing: 

(1) The nomination of respondent 
No. 5 to the Managing Committee of the 
Society having been made on the 20th 
of May, 1966, i.e., a day after the notice 
containing the agenda for the meeting 
held on the 5th of June, 1966, was cir- 
culated, was illegal. 


(2) Under by-law 30 of the By- 
laws governing tke Society and framed 
under the Act, the Managing Committee 
of the Society ‘coud have as its members 
no more than thcee persons nominated 
by the Government including the Assis- 
tant Registrar. The nomination of res- 
pondent No. 5 tc the Managing Com- 
mittee of the Society raised the number 
of nominated members to four—a number 
not permitted by the said by-law. The 
nomination was tkus illegal and ineffec~ 
tive. 

2. I do not find merit in either 
of the grounds above mentioned. Learn- 
ed counsel for th= petitioners who are 
the President and Vice-President of the 
society, failed to bring to my notice any 
provision in the Act, the rules made 
thereunder or the by-laws governing the 
Society, according to which a nomina- 
tion could not be made so as to be 
operative for a meeting, a notice of hold- 
ing which is issued before the nomina- 
tion; and I do nct see any reason for 
upholding a contention to the contrary 
on any general principles. The only 
provision brought to my notice in this 
behalf is by-law 30 above mentioned 
which may be reproduced here with ad- 
vantage: 

“30. The Managing Committee of the 
society shall be corstituted in the follow- 
ing manner:— 
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(i) Assistant Registrar Ex-officio. 

(ii) Three committee members to be 
elected by general meeting out of indi- 
vidual shareholders. 

(iii) Three committee members to be 
elected by general body out of the re~ 
presentatives of societies. 


(iv) Not more than two committee 
members to be co-opted by the Manag- 
ing Committee. While co-opting such 
members, the Managing Committee may 
provide representation to agriculture or 
marketing experts. 


(v) Not more than three committee 
members to be nominated by Govern- 
ment so long as the Government is a 
share-holder of the society.” 


Now this by-law does not say at all 
when a nomination under Cl. (v) thereof 
is to be made. Apparently, when a 
meeting is held, the person who is cloth- 
ed with the nomination immediately 
preceding it would have the right and 
also the duty to attend it. It is for the 
Government to see when it shall make 
a nomination and that power is not in 
any way inter-linked with any notice 
for any particular meeting of the Com- 
mittee. 


3. A bare perusal of the by-law 
makes it clear that the persons to be 
nominated under Cl. (v) thereof are ex~ 
clusive of the Assistant Registrar men~ 
tioned in Cl. (i). If the Assistant Regis- 
trar is to be regarded as one of the 
nominees of the Government, then the 
clause does envisage no less than four 
nominations to be made by the Govern- 
ment. As it is, the Assistant Registrar is 
made a member of the Managing Com- 
mittee by Cl. (i) itself and he would bé a 
member of the Committee by virtue of 
the provisions of the by-law and not by 
reason of any nomination made by the 
Government. Cl. (v) on the other hand, 
declares specifically that three mem- 
bers shall be nominated to the Com- 
mittee by the Government and such 
members need not be officials serving 
under the Government, although they 
usually are. 


In this view of the matter no illega- 
lity attaches to the nomination by the 
Government of respondent No. 5 as a 
member of the Managing Committee of 
the Society, even though he was one of 
three so nominated, apart from the As- 
sistant Registrar. 


For the reasons stated, the petition 
fails and is dismissed with costs. Coun- 
sel’s fee Rs, 100/~. 

Petition dismissed. 
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AIR 1971 PUNJAB & HARYANA 461 
(V.58 C 119) 
C. G. SURI, J. 


Smt. Amar Kaur, Appellant v. Iqbal 
Singh and others, Respondents. 


Second Appeal No. 1390 of 1970 and 
Civil Misc. No. 2618-C of 1970, D/- 23-11- 
1970 from decree of J. S. Chatha, Addl. 
Dist. J. Amritsar, D/- 5-3-1970. 

Civil P. C. (1908), Ss. 149 and 151 
— Where question relates to extension 
of period of limitation, good faith must 
be examined in the light of definition in 
the Limitation Act and not of that in 
General Clauses Act, AIR 1958 SC 767 & 
AIR 1969 P & H 308, Followed — (A- 
Ref:— Limitation Act (1963), S. 2 (h)) 
— (X-Ref:— General Clauses Act (1897), 
S. 2 (22) ). 

Where the appeal was filed on the 
last day of limitation with court-fee less 
by Rs. 3/- and the application for con- 
doning delay was filed after the expiry 
of period of limitation pleading mistake 
on the part of advocate’s clerk, held, that 
the filing of appeal was not after ex- 
ercising due care and caution and hence 
could not be condoned. (Paras 2 & 3) 
Cases. Referred: Chronological Paras 
(1969) AIR 1969 Punj 308 (V 56), 

Jai Bhagwan v. Om Parkash ` 
(1968) ATR 1968 Delhi 183 (V 55)= 

70 Pun LR (D) 7, Custodian of 

Evacuee Property, New Delhi v. 


Rameshwar Dayal 2 
(1958) AIR 1958 SC 767 (V 45)= 

1959 SCR £564, ##Madhavrao 

Narayanrao Patwardhan v. Ram 

Krishna Govind Bhanu 2 


(1938) AIR 1938 Lah 361 (V 25)= 
40 Pun LR 413 (FB), Jagat Ram 
v. Misar Kharaiti Ram 2 
Gurbachan Singh, for Appellant: 
H. L. Sarin, for Respondents. 
JUDGMENT:— This Regular Second 
Appeal was filed on the last date of 
limitation period with a court-fee of 
Rs. 29/-. This amount was deficient by 
a sum of Rs. 3/- and this deficiency in 
the court-fee was made good when it 
was pointed out by the office about a 
fortnight later. The appellant has put 
in an application under Sections 149 and 
151 of the Code of Civil Procedure for 
condoning the delay in paying the defi- 
ciency in the court-fee after the expiry 
of the period of limitation. 


2. Shri Gurbachan Singh, the 
learned counsel for the appellant, 
has relied upon Jagat Ram v. Misar 


Kharaiti Ram, ATR 1938 Lah 361 (FB) 
and Custodian of Evacuee Property, New 
Delhi v. Rameshwar Dayal, AIR 1968 
Delhi 183 in this connection. It may 
appear that by a clerical error «he 
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amount of court-fee was wrongly typed 
as Rs. 29/- on the memo of appeal when 
the amount due was Rs. 32/-, The 
correct court-fee amount is mentioned in 
the decree sheets of both the Courts 
below. Shri Gurbachan Singh argues 
that there could not have been any in~ 
tention on the appellant’s part to throw 
away the court-fee amount of Rs. 29/- 
in order to effect a saving of Rs. 3/- 
and that the mistake was of a bona fide 
character. If the definition of the word 
‘good faith’ as contained in Cl. (22) of 
Section 2 of General Clauses Act wera 
to be kept in mind, the appellant may 
appear to have a good case. 


The word ‘good faith’ has, however, 
been defined in Section 2 (h) of the 
Limitation Act also and where the ques- 
tion is whether the period of limitation 
should be extended or not and whether 
the delay in making good the deficiency, 
in court-fee should be condoned or not, 
it would be more appropriate to apply 
the definition given in the Limitation 
Act. According to this definition, noth- 
ing shall be deemed to be done in good 
faith which is not done with due care 
and attention. The clerk’s mistake in 
relying on the typing error on the memo 
of appeal was not sufficient and appel- 
lant’s counsel was supposed to check up 
the court-fee paid before filing che ap- 
peal. It cannot, therefore, be said that 
the appeal had been filed with a deficient 
court-fee stamp after taking proper care 
and caution. The counsel cannot take 
shelter behind the mistake of his clerk 
and thereby absolve himself of the duty 
a aoe care and caution expected 
O . 


In this connection, the learned coun= 
sel for the respondent, Shri Sarin, has 


relied upon MaGhavrao Narayanrao 
Patwardhan v. Rem Krishna Govind 
Bhanu, AIR 1958 SC 767. This ruling 


was followed by Hon’ble Mr. Justice 
Pandit in Jai Bhagwan v. Om Parkash, 
AIR 1969 Punj and Har 308. In para- 
graph 7 of the judgment, the Hon’ble 
Judges of the Supreme Court observed 
as under:— 


“The conclusion of the learned trial 
judge on this part of the case, is in 
these words:— 


‘The plaintiffs mala fides are there- 
fore not established and the period occ- 
cupied in prosecuting the former suit 
must be excluded under Section 14 of 
the Limitation. Act.’ 

The observations of the High Covrt are 
as follows:— 


‘We do not see our way to accuse 
the plaintiff of want of good faith or any 
mala fides in the matter of the filing of 
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the suit in the Subordinate Judge’s Court 
at Miraj. There is nothing on the re- 
cord to show that he was really guilty 
of want of good faith or non-prosecution 
of the suit with due diligence in the 
Court of the Subordinate Judge at 
Miraj.’ 

Both the courts below have viewed the 
controversy under Section 14 of the 
Limitation Act, as if it was for the 
defendant to show mala fides on the part 
of the plaintif when he instituted the 
previous suit and was carrying on the 
proceedings in that court. In our opinion, 
_ both the courts below have misdirected 
themselves on this question. Though 
they do not say so in terms, they appear 
to have applied the definition of “good 
faith” as contained in the General 
Clauses Act, to the effect that “A thing 
shall be deemed to be done in good 
faith where it is in fact done honestly, 
whether it is done negligently or not.” 
But the Indian Limitation Act contains 
its own definition of good faith to the 
effect that “nothing shall be deemed to 
be done in good fa:th which is not done 
with due care anc attention” — (Sec- 
tion 2 (7)). We have, therefore, to see 
if the institution and prosecution of the 
suit in the Munsiff’s court at Miraj. was 
done with due care and attention. We 
know that the plaint in the Tikoni suit 
filed by the same plaintiff in the same 
court, did contain a statement as to the 
value of the subject-matter, but it was 
conspicuous by its absence in the plaint 
in the suit as originally filed in the 
Munsiff’s court at Miraj. All the facts 
alleged in the plairtiff’s petition for the 
return of the plaint, were known to the 
plaintiff ever since the institution of the 


suit. Nothing fresh was discovered in 
1940. On the other hand, we know 


definitely that the Tikoni suit had been 
dismissed by the trial court on merits. 
The suits were of an analogous character 
in the sense that the controversy- was 
similar in both of shem.” 


3. In the present case, it cannot 
be said that the appeal had been filed 
with deficient court-fee stamp after ex- 
ercising due care and caution. The 
period of limitation cannot therefore be 
extended under Section 149 of the Code 
of Civil Procedure. The appeal is ac- 
cordingly dismissed on the ground that 
it is time-barred. As the question of 
law involved is of importance, the ap- 
pellant is allowed to file an appeal under 
Cl. 10 of the Letters Patent. There is 
mo order as to costs. 


Appeal dismissed. 
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AIR 1971 PUNJAB & HABYANA 462 
(V 58 C 120) 


D. K. MAHAJAN, J. 


Sham Singh, Petitioner v. Jaswanf 
Singh and others, Respondents. 

Civil Revn. No. 387 of 1969. D/- 
20-11-1970, from order of Kartar Singh. 
Dist J., Kapurthala, D/- 7-12-1968. 

Civil P. C. (1908), O. 32, R. 9 — A 
suit by a minor plaintiff through a guar- 
dian cannot be dismissed on ground that 
guardian persistently refused to appear 
before the Court — The proper course 
is to remove such a guardian and ap- 
point a mew one. AIR 1950 Pepsu 28, 
Disting. (Para 1) 
Cases Referred: Chronological Paras 
(1950) AIR 1950 Pepsu 28 (V 37)= 

2 Pepsu LR 37, Amar Singh v. 

Kishan Singh 2 
(1912) 23 Mad LJ 676 = 13 Mad 

LT 19, Anni Ammal v. Muthu- 

kumara Chettiar I 


J. N. Kaushal Sr. Advocate with 
L. M. Suri and Ashok Bhan, for Peti- 
tioner; A. S. Sarhadi, Sr. Advocate with 
N. S. Bhatia, for Respondents. 


ORDER:— This petition for revision 
stands concluded by the decision of the 
Madras High Court in Anni Ammal v. 
Muthukumara Chettiar, (1912) 23 Mad 
LJ 676. In fact, the entire position has 
been misunderstood by the Courts 
below. The suit was by a minor plain- 
tiff through a guardian. The Court dir- 
ected the guardian to appear and per- 
sistently the guardian refused to appear. 
On the relevant date, the counsel for 
the guardian was present and because 
the guardian did not appear the suit was 
dismissed. Now, this could not be done. 
The proper course for the Court was to 
remove the guardian and appoint an- 
other guardian. It goes without saying 
that the Court has to safeguard the 
interests of a minor and cannot act in 
a manner to prejudice his interests. 


2. Mr. Sarhadi. learned counsel 
for the respondent, based himself on 
Amar Singh v. Kishan Singh, AIR 1950 
Pepsu 28 and urged that the order is 
justified on the basis of that decision. 
In fact, that decision has not the re- 
motest bearing so far as the present con- 
troversy is concerned. In that case the 
guardian did not appear at the date of 
hearing. There was no counsel repre- 
senting the minor and, therefore, the 
suit was dismissed for default. In the 
present case, the counsel was very much 
before the Court and the suit was dis- 
missed not because the minor was nof 
represented but because the guardian 
who was asked by the Court to appear, 
refused to attend court. In fact, the 
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Court penalised the minor instead of 
penalising the guardian and that could 
not have been done. 


3. Mr. Sarhadi then argued that 
sufficiency of cause is a question of fact 
and this Court could not interfere in 
revision. As the matter stands. the 
sufficiency of cause is not of any rele- 
vance. The initial order of the Court 
was void because it was wholly without 
jurisdiction. Therefore, this contention 
must fail. 


4. For the reasons recorded 
above, I allow this petition, set aside the 
orders of the Courts below and direct 
the trial Court to proceed with the suit 
from the stage from which it was dis- 
missed. The parties are directed to ap- 
pear before the trial Court on 21st of 
December, 1970. There will be no order 
as to costs, 

Revision allowed. 


AIR 1971 PUNJAB & HARYANA 463 
(V 58 C 121) 


D. K. MAHAJAN & BAL RAJ TULI, JJ. 


Mukhtiar Singh and another, Ap- 
pellants v. Arjan Singh and others, Res- 
pondents. 


Letters Patent Appeal No. 369 of 
1968. D/- 18-11-1970, from judgment of 
Gurdev Singh, J., in Civil Writ No. 1673 
of 1966, D/- 16-7-1968. 

Civil P. C. (1908), O. 9, R. B — 
Passing of an order setting aside the pre- 
vious decision taken ex parte cannot be 
said to be the review of the decision — 
(X-Ref:— Section 114 and Order 47). 
(1966) 68 Pun LR 828, Rel. on. 

(Paras 3, 4, 5) 


Cases Referred: Chronological Paras 

(1966) 68 Pun LR 828 = ILR 
(1967) 1 Punj 184, Surinder 
Singh v. State of Punjab 4 


Jagan Nath Seth, for Appellants; 


B. S. Jawanda with N. S. Bhatia, for 
Respondents. 
JUDGMENT:— This appeal under 


Cl. 10 of the Letters Patent is directed 
against the judgment of a learned Single 
Judge, dated July 16, 1968. The writ 
petition of Arjan Singh respondent was 
accepted on the ground that the Assis- 
tant Director, Consolidation of Holdings, 
had no jurisdiction to review his pre- 
vious order filing the appeal of Mukhtiar 
Singh appellant on the ground that it 
was barred by time and, therefore, the 
order of the Assistant Director passed on 
review on October 22, 1965, was quashed 
together with the order of the Addi- 
tional Director Consolidation of Holdings 
passed on July 20, 1965. 
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2. It has been submitted by the 
learned counsel for the appellant that 
the learned Single Judge erred in hold- 
ing that the subsequent order of the 
Assistant Director passed on October 
22, 1965, amounted to review of his pre- 
vious order filing the appeal of Mukh- 
tiar Singh as barred by time which had 
been passed in the absence of Mukhtiar 
Singh appellant and without affording 
him an opportunity to show that the ap- 
peal was within time. When Mukhtiar 
Singh came to know that his appeal had 
been filed on the ground that it was 
barred by time, he made an application 
to the Assistant Director to hear the 
appeal on merits as, according to him, 
it was within time. At the hearing of 
this application it was pointed out that 
the order of the Settlement Officer, 
against which the appeal had been pre- 
sented, was passed on April 30, 1964 and 
the application for a certified copy was 
made on June 22, 1964. The certified 
copy was received by Mukhtiar Singh, 
through post on August 12, 1964 and the 
appeal filed on August 14, 1964, was 
within time. 

3. The learned Assistant Director 
after satisfying himself about these facts 
held that the appeal was not barred by 
time and, therefore, he decided to hear 
it on merits. When this order was pas- 
sed, the respondent, Arjan Singh, was 
also present and it was not shown by 
him that the memorandum of appeal 
presented by Mukhtiar Singh appellant 
was really barred by time. Arjan Singh 
did not take this plea even in his appii- 
cation under Section 42 of the East 
Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act, 1948, 
hereinafter called the Act. 


4. The only question for deter- 
mination, therefore, is whether the pre- 
vious order of the Assistant Director 
filing the appeal of Mukhtiar Singh on 
the basis that it was barred by time 
amounted to an order dismissing the ap- 
peal on merits and could not be review- 
ed by him. It was held by a Division 
Bench of this Court in Surinder Singh 
v. State of Punjab, (1966) 68 Pun LR 
828 that— 


“the power to set aside an ex parte 
order made to the prejudice of a party 
by a judicial or quasi-judicial tribunal 
without hearing him cannot be equated 
with a power of review such as is con- 
templated in and provided by S., 114 and 
O. 47 of the Code of Civil Procedure. 
The Pepsu Land Commission possesses 
inherent power to set aside an ex parte 
order passed by it in the absence of a 


party.” 


5. On the parity of reasoning it 
can be held in the present case that the 
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order of the Assistant Director vacating 
his own previous crder passed ex parte 
filing the appeal as barred by time did 


not amount to review of that order. That - 


order was passed in the absence of the 
appellant Mukhtiar Singh and no op- 


portunity was afforded to him to prove. 


that the memorandum ‘of appeal filed by 
jhim was within time. He, therefore, 
made an applicatior. for his appeal being 
heard on merits and the Assistant Direc- 
tor after satisfying himself, that the 
memorandum of appeal had been pre- 
sented within time, heard that appeal on 
merits, in the presence of the parties. 
6. The revision under Section 42 
of the Act against that order was also 
‘competent. The writ petition was ac- 
cepted only on the ground that the 
order passed by the Assistant Director 
on October 22, 1965, was without juris- 
diction and could not be confirmed by 
the Additional Director on a petition 
under Section 42 of the Act. The orders 
passed by the Assistant Director on 
October 22, 1965 and by the Additional 
_ Director on July 22, 1965 were quashed. 


T: In view of what has been said 
above the order of the learned Single 
Judge has to be set aside. Since the 
writ petition was not decided on merits, 
the case will go back to the learned 
Single Judge for decision on merits. 


8. For the reasons given above 
this appeal is accepted and the order of 
the learned Single Judge is set aside. 
The writ petition is remitted to the 
learned Single Judge for decision on 
merits. There is mo order as to costs 
in this Court. 

Appeal allowed. 
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H. R. SODHI, J. 


Sukhbir, Petitioner v, Purna Nand 
Verma, Respondent. 


Civil Revn. Nc. 511 of 1970, D/- 
15-10-1970, against order of Joginder 
Singh Mander. Dist. J., Chandigarh, D/- 
41-6-1970. 


Punjab Courts Act (6 of 1918), Sec- 
tion 39 (3) — Notification No. 306, dated 
11-10-1967 (H. C.) — Appeal from order 
of Subordinate Judze — By virtue of 
notification an appeal against the decision 
of a Subordinate Judge in a small cause 
of a value not exceeding Rs. 500/- lies 
to the Senior Subordinate Judge and not 
to the District Judge. (Para 3) 


It is not necessary that the order 
appealed from must have been actually 
passed by a court established under the 


FO/FO/C738/71/MVJ 
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Provincial Small Cause Courts Act. It 
is enough if it is passed by a Subordi- 
nate Judge in a suit of the nature 
cognisable by a court of small causes. 
(Para 3) 
Since Section 39 (3) specifically ousts 
the jurisdiction of the District Judge he 
must return the appeal filed before him 
for presentation to the proper court. 
(Para 6) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Mad 450 (V 49)= 
1962-2 Mad LJ 318, R. Rama 
Subbarayalu Reddiar v. Reng- 
arnmal 
(1959) AIR 1959 Puni 586 (V 46)= 
61 Pun LR 730, Abdul Wahab 
v. Phiraya .Lal 4 
(1937) AIR 1987 Lah 401 (V 24)= 
39 Pun LR 834. Sobana Mal v. 
Official Receiver Sheikhupara 5 
(1936) AIR 1936 Lah 575 (V 23)= 
38 Pun LR 990, Jiwan v. Sant 
Singh | 5 


D. C. Ahluwalia, for Petitioner; Roop 
Chand Chaudhry with Ram Dass, for 
Respondent. 


ORDER:— This revision petition 
filed by the defendant challenges the 
jurisdiction of the District Judge, 
Chandigarh, to entertain an appeal pre- 
ferred on behalf of the plaintiff res- 
pondent. - 


2. The respondent had filed a suit 
in the Court of Subordinate Judge Ist 
Class, Chandigarh, for recovery of an 
alleged balance price of Rs. 500/- in res- 
pect of a camera sold to the petitioner. 
It was claimed by him that he had sold 
the camera for Rs. 1500/- and the balance 
of Rs. 500/- still remained unpaid. The 
suit was dismissed and the plaintiff 
went up in appeal to the District Judge. 
A preliminary objection was raised that 
the suit being of the nature of a small 
cause, an appeal arising therefrom could 
be heard only by the Senior Subordiate 
Judge and not by the District Judge in 
view of the notification No. 306 Gaz. I/ 
XXI C.-6, dated the llth October, 1967. 
The District Judge overruled the objec- 
tion holding that it was only if a Small 
Cause Court were established under the 
Small Cause Courts Act that an appeal 
would lie to a Senior Subordinate Judge 
and not when the suit was of a small 
cause nature. The view taken by the 
District Judge was that the suit though 
triable by a Court of Small Causes was 
actually tried by a Subordinate Judge in 
the exercise of his ordinary powers to 
try such suits and, the appeal, therefore, 
lay with him and not with the Senior 
Subordinate Judge. 

The relevant extract from the noti- 
fication referred to above is in the 
following terms:— 
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“No. 306 Gaz. I/XXI.C.-6-Powers. In 
exercise of the powers. conferred by sub- 
section (3) of S. 39 of the Punjab Courts 
Act, 1918, as amended up to date and 
in supersession of the High Court of 
Judicature at Lahore Notification No. 
1'70-Gaz/XXIC.6, dated the 16th May, 
1935, and Notification No, 53-Gaz/XXI. 
C.6, dated 23rd February, 1940 the 
Hon’ble the Chief Justice and Judges of 
the High Court of Punjab and Haryana, 
at Chandigarh, are pleased to direct that 
within the limits of each of the Civil 
Districts set forth in-the Schedule ap- 
pended hereto, appeals lying to the Dis- 
trict Court from decrees or orders pas- 
sed by any Subordinate Judge, 


(a) in a small cause of a value not 
exceeding Rs. 500/- (five hundred), and 


(b) in an unclassed suit of a value 
not exceeding Rs. 100/~ (one hundred), 

shall be preferred to the Senior 
Subordinate Judge of the First Class ex- 
ercising jurisdiction within such Civil 
District. 

2. It is further directed that the 
Court of such Senior Subordinate Judge 
of the First Class shall be deemed to be 
a District Court for the purpose of all 
such appeals preferred to it. 


SCHEDULE 


Serial District (Punjab) 

No. 

xX x X 
x x x 

Serial District (Haryana} 
No. s 
x x x 


xX 
(Union Territory 
of Chandigarh)’ 


3. It is conceded by the learned 
counsel for the parties that the suit was 
of the nature of small causes. Ch. Roop 
Chand, learned counsel for the respond- 
ent, in defending the order overruling 
the preliminary objection did not right- 
ly pursue the line of reasoning adopted 
by the District Judge who did not cor- 
rectly appreciate the true meaning and 
scope of the notification. In arder that 
an appeal may lie to-the Senior Sub- 
ordinate Judge by virtue of the noti- 
fication, all that is required is that the 
decree or order under appeal must have 
been passed by a Subordinate Judge in 
a suit of the nature cognisable by a 
Court of Small Causes and not that the 
suit itself should have actually been 
tried by such a Court established under 
the Provincial Small Cause Courts Act, 
or a Subordinate Judge exercising juris- 
diction under the said Act. The forum 
for appeal does not thus depend upon 
the Tribunal which decided the suit but 
on the character of the suit. 
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When a suit is tried by a Court of 
Small Causes, no appeal is in fact com- 
petent except in cases provided for in 
Section 24 of that Act. The decree or 
order made in a case decided by such a 
Court can only be revised by the High 
Court under Section 25 of the said Act 
and no appeal in the ordinary course is 
competent. The learned counsel, how- 
ever, contended that the District Judge 
did not lose his jurisdiction to hear. the 
appeals even if because of the said noti- 
fication they could be heard by the 
Senior Subordinate Judge as well. An- 
other argument of the learned counsel 
is that the Punjab Courts Act, 1918, as 
amended up-to-date (hereinafter called 
the Act), which applies to the Union 
Territory of Chandigarh, does not reco- 
gnise any Court being designated as the 
Court of Senior Subordinate Judge and 
the notification was, therefore, bad in 
law. The submission indeed is that the 
notification should have been issued 
designating a particular Subordinate 
Judge by name to act as the Senior Sub- 
ordinate Judge and empowering him to 
hear such appeals as are referred to in 
the notification. I am afraid the ap- 
proach commended for acceptance by 
this Court is wholly misconceived. 


4. No doubt the classes of Courts 
as created by the Act are only of a 
District Judge, Additional District Judge 
and the Subordinate Judge, but the term 
“Senior Subordinate Judge” as held by 
a Division Bench of this Court in Abdul 
Wahab v. Phiraya Lal, AIR 1959 Punj 
986, is well known to every one, It is 
for the sake of convenience that the 
senior-most of the Subordinate Judges 
is called the ‘Senior Subordinate Judge’ 
and not that a new class of Courts not 
contemplated by the Act is created by 
the notification. 


5. Section 39 (3) of the Act em- 
powers the High Court to direct by noti- 
fication that appeals lying to the Dis- 
trict Court from all or any of the decrees 
or orders passed in an original suit by 
any Subordinate Judge shall be prefer- 
red to such other Subordinate Judge as 
may be mentioned in the notification. 
All that the High Court is, therefore, to. 
notify is which other Subordinate Judge 
is to hear the appeals specified in the 
notification and the description is very 
clear when power is given to the senior- 
most amongst them. The object of the 
notification is not that a particular Sub- 
ordinate Judge posted at a particular 
time alone shall hear the appeals but 
whosoever amongst the Subordinate 
Judges is the senior-most at the rele~ 
vant time will have jurisdiction to en- 
tertain the appeals which but for the 
notification could lie only to the Dis. 
trict Judge. The contention of the 
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learned counsel for the respondent that 
the District Judge still continues to ex- 
ercise jurisdiction in regard to the ap- 
peals directed to be preferred to a 
Senior, Subordinate Judge is not based 
on a correct appreciation of the scope 
of Section 39 (3). 


It is provided in unambiguous terms 
that after the notification as envisaged 
therein has been issued and the High 
Court has authorised any other Subor- 
dinate Judge to hear a certain class of 
appeals, “the Court of such other Sub- 
ordinate Judge shall be deemed to be a 
District Court for the purposes of all 
appeals so preferred.” The ordinary and 
clear meaning of the expression ‘Sub- 
ordinate Judge shall be deemed to be a 
District Court” is that the Act will re- 
ecognise the court of such a Subordinate 
Judge alone as that of a District Judge 
so far as those appeals are concerned 
and that such appeals are to be pre- 
ferred to such a Subordinate Judge and 
not to the District Judge. In other 
words, the District Judge in a case 
eovered by the notification loses juris- 
diction to hear appeals which have been 
directed to be heard by the Senior Sub- 
ordinate Judge. A Division Bench of 
the Lahore High Court in Jiwan v. Sant 
Singh, AIR 1936 Lah 575, considered it 
to be a defect of jurisdiction if the Dis- 
trict Judge entertains an appeal from 
the Court of the first instance which 
under the notification issued under See- 
tion 39 (3) lies to a Subordinate Judge 
of the First Class. The Bench was of 
the view that in such a situation, the 
District Judge acted without jurisdiction 
and no amount of consent and acquies-~ 
eence of the parties to the appeal could 
confer jurisdicticn on him. Observa- 
tions to the same effect were made by 
Tek Chand, J. in Sohna Mal v. Official 
A Sheikhupura, AIR 1937 Lah 
401. l 


6. Mr. Roop Chand strenuously 
urges that these judgments do not lay 
down correct. law and that I should 
make reference to a larger Bench I 
have not been able to persuade myself 
to find any merit in the contention that 
the District Judge still continues to re- 
tain jurisdiction in the matter of hear- 
ing appeals which could, under the nofi- 
fication, be preferred only in the Court 
of Senior Subordinate Judge. The 
learned counsel relies on a Full Bench 
judgment of the Madras High Court re- 
ported as R. Rama Subbarayalu Reddiar 
v. Rengammal, AIR 1962 Mad 450, in 
support of the sukmission that both the 
District Judge and the Senior Subor- 
dinate Judge exercise concurrent juris- 
diction. Rama Svtbbarayalu’s case was 
under the Madras Tivil Courts Act, 1873. 
Section 29 (1) of this Act empowered the 
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High Court to authorise by general or 
special order any Subordinate Judge to 
take cognisance of, or any District Judge 
to transfer to any Subordinate Judge 
under his control, any proceedings under 
the Indian Succession Act, 1925, which 
could not be disposed of by the District 
Delegates. Under sub-section (2) of the 
said section, the District Judge retains 
the power to withdraw any proceedings 
taken cognisance of by, or transferred 
to, a Subordinate Judge, under sub-see- 
tion (1) and he could either dispose them 
of himself or transfer the same to a 
Court under his control competent to do 
so. In view of the wide language of 
Section 29 (1) read with sub-s. (2) of 
the same section of the Madras Civil 
Courts Act, it was held that by vesting 
of authority in a Subordinate Judge 
under notification issued under sub-see- 
tion (1) of S. 29 the jurisdiction of the 
District Judge over the matters covered 
by the notification was not excluded and 
that both the Subordinate Judge and the 
District Judge continued to exercise con- 
current jurisdiction to take cognisance 
of contentious applications referred to in 
the notification. There is not the least 
semblance or resemblance between Sec- 
tion 39 of the Punjab Courts Act and 
Section 29, of the Madras Civil Courts: 
Act, 1873. Section 39 (3) specifically 
ousts the jurisdiction of the District 
Judge in regard to appeals which have 
to be preferred to the Senior Subordi- 
nate Judge. It must, therefore, in the 
instant case be held that the District 
Judge has no jurisdiction to hear the 
appeal preferred before him by the res- 
pondent and that he must return the 


same for presentation to the proper 
Court. 
7. In the resul, the revision 


petition is allowed and the order of the 
District Judge overruling the preli- 
minary objection set aside. In the 
peculiar circumstances of the case, the 
parties are left to bear their own costs. 


Petition allowed. 
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D. S. TEWATIA, J. 


The Malwa Bus Service Private 
Lid. Moga, Petitioner v. The State 
Transport Commissioner, Punjab at 


Chandigarh and others, Respondents. 
Civil Writ No. 1882 of 1970, D/- 


5-11-1970. | 
(A) Constitution of India, Art. 226 — 
— Other remedy open — Where an 


order under S. 43-A. Motor Vehicles Aet 
FO/GO/C710/71/GNB 
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by tke State Transport Controller direct- 
ing the R. T. A. to issue temporary per- 
mits to particular persons only was pas- 
sed as a result of Government decision, 
the remedy of appeal to the Financial 
Commissioner exercising appellate powers 
would be illusory and inefficacious. (1955) 
67 Pun LR 155 & (1968) 70 Pun LE 211, 
Rel. on. (Para 3) 


(B) Motor Vehicles Act (1938), Sec- 
tion 43-A (Punjab) -— Directions by 
State Government — An order of the 
Government or of the State Transport 
Controller under S. 43-A directing the 
R. T. A. to restrict the issue of tempor- 
ary permits to particular persons only 
fetters the judicial discretion of the 
R. T. A. and is without jurisdiction and 
also violative of Art. 14 of the Constitu- 
tion as being inherently discriminatory 
~- (X-Ref:— Constitution of India, Arti- 
ches 226 and 14). AIR 1964 SC 1573 & 
AIR 1970 SC 1241, Rel. on. (Para 4) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1241 (y 57) = 

1970 UJ (SC) 532, M/s. Ravi 

Roadways v. Asia Bi 4 
(1968) 70 Pun LR 211 = 1968 Cur 

LJ 130, B. K. Bajaj v. State of 


Punjab 

(1965) 67 Pun LR 155 = 16 STC 
534, M/s. New Rajasthan Mineral 
Syndicate Niazampur v. State 
of Punjab 

(1964) AIR 1964 SC 1573 (V 51)= 
1964-7 SCR 1, B. Raja Gopala 
Naidu v. S. T. A. T. Madras 4 


Bhagirath Dass with S. K. Hiraji 
and B. K. Jhingan, for Petitioner; J. S. 
Wasu with R. K. Chhiber (for No. 4) 
amd S. P. Goyal for Advocate General, 
Punjab for (Nos. i to 3), for Respond- 
ents. 

ORDER:—~ The Malwa Bus Service 
Private Limited, Moga, a tramsport com- 
pany (hereinafter referred to as the peti- 
tioner) operates 5 return trips on Feroze- 
pur-Amritsar route via Tarn Taran. The 
petitioner has alleged that Chaudas and 
Amawas fairs are held in Tarn Taran 
every month and to cope with the rush of 
passengers, who come to attend the fairs, 
temporary permits are granted by the 
Regional Transport Authority, respond- 
ent No. 2. From 1965 onwards the prin- 
ciple regarding grant of temporary per- 
mits that has been followed by respond- 
ent No. 2 was 50 per cent. to Punjab 
Roadways and 50 per cent. permits to the 
private transport companies like the 
petitioner and others. On 22nd of May 
1968 respondent No. 1 issued an order 
debarring the petitioner and another 
company from getting the temporary 
permits of the kind mentioned above, a 
copy of the said order is filed with the 
petition as Annexure ‘A’. The petitioner. 
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company made a representation An- 
nexure ‘B’ on 19th of June 1969 to the 
Chief Minister of Punjab and thereafter, 
on reconsideration of the matter, res- 
pondent No. 1 issued an order Annexure 
‘Cc’ dated 21st of July 1969. The opera- 
tive part of the said order reads— 
“The issue of temporary permits on 
Chaudas and Amawas fairs at Tarn 
Taran by your office to only one com- 
pany, viz. The New Suraj Transport 
Company (P) Ltd., Amritsar, is a clear 
disobedience of the instructions. This 
practice should be stopped. On these 
fairs temporary permits should in future 
be granted to all the companies touch- 
ing or passing through Tarn Taran pro- 
portionately in the public interest.” 
That on 24th of April 1969 the peti- 
tioner-company applied for the renewal 
of its permits for operating on Moga- 
Amritsar, Ferozepur-Amritsar routes and 
respondent No. 4 objected to the renewal 
of the permits and one of the objections 
that was taken was that a condition be 
attached to the renewal of the permits 
that the petitioner-company shall not be 
granted temporary permits to cater to 
the additional rush of passengers on 
Chaudas and Amawas fairs held every 
month at Tarn Taran. However, the ob- 
jections of respondent No. 4 were over- 
ruled by an order dated 19th January, 
1970. It has been further alleged that 
on 27th May, 1970, vide order Annexure 
‘E’ temporary permits of the kind were 
granted to the petitioner-company. That 
on 30th of May, 1970, the State Trans- 
port Controller issued an order contain- 
ing direction to the Secretary, Regional 
Transport Authority, which is annexed 
to the petition as Annexure ‘Œ. The 
operative part of that order reads:— 
‘Reference this office letter No. 
8632-T2/AIP, dated 21-7-1969. 


2. On the subject noted above, the 
Government has now decided that for 
future for Tarn Taran at every month’s 
Amawas fair, at Amritsar-Tar Taran 
route, only Punjab Roadways and New 
Suraj Transport Company, Amritsar 
should be granted new permits.” 

The above order led to the cancellation 
of three temporary permits issued for 
Amritsar-Taran Taran route for Amawas 
fair granted to the petitioner-company 
earlier on 27th May, 1970, and _ it 
is orders Annexure ‘G’ and ‘F’ which 
have been impugned by the petitioner 
through the present writ petition. Only 
respondent No. 4 has submitted its re- 
turn in reply to the allegations in the 
writ petition and other respondents have 
not chosen to reply to the allegations 
contained in the writ petition. Res- 
pondent No, 4 also has not challenged 
the material facts in the petition. Ht 
has only pleaded in reply that respond- 


Commr., Punjab 
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ent No. 1 was competent to review his 
order Annexure ‘OD’ and that respondent 
No. 1 as also the Government was com- 
petent to issue the direction contained 
in Annexure ‘G’ <o the Regional Trans- 
port Authority and there was valid 
reason for doing so as respondent No. 4 
operated on shorter route between 
Amritsar and Tarn Taran only and so 
it was considered desirable by the Gov- 
ernment to restrict the grant of tem- 
porary permits for Amawas and Chaudas 
fairs at Tarn Taran to respondent No. 4 
and the Punjab Boadways. 


2. Mr. Bhagirath Dass, learned 
= counsel for the petitioner, has urged that 
the - function performed by the Regional 
Transport Authority for granting tem- 
porary or regular permits is a quasi- 
judicial function and the said authority 
acts in a quasi-judicial manner while 
performing its duty of the kind men- 
tioned above and the State Government 
by issuing direction under Sec. 43-A of 
the Motor Vehicles Act cannot control 
the judicial discretion of the Regional 
Transport Authority and issuance of the 
direction of the kind contained in An- 
nexure ‘G’ is beyond the jurisdiction 
conferred on the Government by the 
provisions of Section 43-A of the Act. 
Learned counsel hes also contended that 
neither in the order Annexure ‘G’ nor 
any material has been made available 
by the respondents including the res- 
pondent No. 4 as to show the basis for 
the discrimination sought to be per- 
petrated as between respondent No. 4 
and the petitioner and such like other 
companies to the detriment of the peti- 
tioner and such like other companies. 


3. Learned counsel for the res- 
pondent No. 4, Wr. J. S. Wasu, has 
raised a preliminary objection at this 
stage to the effect shat the writ petition 
is not maintainable as the petitioner has 
not exhausted its statutory remedies by 
filing an appeal or revision against the 
impugned order. As already noticed, the 
order Annexure ‘G’ had been passed by 
respondent No. 1 as a result of a deci- 
sion of the Government and in view of 
this fact it cannot be held that the re- 
medy by way of appeal to the Financial 
Commissioner who at the moment was 
exercising the appellate powers could be 
considered efficacious. If anything, this 
statutory remedy in the present case 
would be a mere formality and illusory 
as held in similar circumstances by this 
Court in the two decisions reported in 
M/s. New Rajasthan Mineral Syndicate, 
Niazampur v. The State of Punjab, 1965- 
67 Pun LR 155 and B. K. Bajaj v. State 
of Punjab, 1968-70 Pun LR 211. I am 
also doubtful whether any remedy at all 
exists against the decision of the Gov- 
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ernment and what the State Transport 
Controller had conveyed to respondent 
No. 2 through the communication An- 
nexure ‘G’ is not his own order but the 
order of the Government and this statute 
envisages no statutory remedy against 
the governmental order of the kind. Be 
that as it may, I am satisfied that the 
statutory remedy, if any, in the present 
case cannot be considered efficacious. So 
I proceed to consider the writ petition 
on merits. 


4, Learned counsel for the res- 
pondents has contended that the provi- 
sions of Section 43-A of the Motor Vehi- 
cles Act are of wider amplitude and 
embrace within its fold, the conferment 
of powers on the Government to issue 
direction of the kind even if the said 
direction affects not only the administra- 
tive but also the judicial discretion of 
the Regional Transport Authority. In 
view of the authoritative decision of 
their Lordships of the Supreme Court 
reported in B. Rajagopala Naidu v. S. T. 
A. T., Madras, AIR 1964 SC 1573 and 
M/s. Ravi Roadways v. Asia Bi, AIR 
1970 SC 1241, the contention advanced 
by the learned counsel for the respond- 
ents cannot be countenanced. The prin- 
ciple enunciated in the abcve two deci- 
Sions of their Lordships of the Supreme 
Court is that the field covered by Sec- 
tion 43-A is administrative and does not 
include the area which is the subject- 
matter of the exercise of quasi-judicial 
authority by the relevant tribunals. If 
the exercise of discretion conferred on 
a quasi-judicial tribunal is controlled by 
any such direction, that forges fetters on 
the exercise of quasi-judicial authority 
and the presence of such fetters would 
make the exercise of such authority com- 
pletely inconsistent with the well ac- 
cepted notion of judicial process. The 
direction contained in Annexure ‘Œ is 
clearly discriminatory. The Government 
and respondent No. 1 have, by passing 
the impugned order, discriminated 
against the petitioner and such like other 
companies. The respondents have not 
furnished any material which could show 
as to whether there was reasonable basis 
for excluding the petitioner from the 
grant of the temporary permits and for 
choosing respondent No, 4. The object 
of granting temporary permits was to 
cater to the additional rush of passengers 
to Tarn Taran as a result of the two 
fairs held there every month and the 
petitioner-company and other companies 
were aS much competent just to take 
care of that additional rush of passengers 
as respondent No. 4. It has not been 
shown that either respondent No. 4 pro- 
vided better facilities to the passengers 
or the additional rush of passengers has 
so declined that it would have been un~- 
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economic to grant temporary permits to 
more than one company. Even if 


it is contended that additional rush 
of passengers had declined and by 
granting temporary permits to only one 
company and the Punjab Roadways, the 
lessened additional rush of passengers 
could have been taken care of, yet it 
does not lie within the jurisdiction of 
the Government to name the company 
which should get the temporary permits. 
It has to be left to the discretion of the 
granting authority, le, the Regional 
Transport, Authority to decide for itself 
after considering all the relevant factors 
as to which one of the companies is suit- 
able to be granted the temporary per- 
mits of the kind and in this respect I 
am clearly of the opinion following the 
principle enunciated by their Lordships 
of the Supreme Court that the Govern- 
ment acts beyond its powers if it fetters, 
by issuing directions under Section 43-A, 
the judicial discretion of the Regional 
Transport Authority. That being the 
position. the direction contained in the 
impugned order Annexure ‘G’ is clearly 
beyond the powers of the Government as 
also that of respondent No. 1 and the 
same has to be struck down as without 
jurisdiction as also violative of Art. 14 


as being inherently discriminatory in 
nature. ; 
5. For the reasons recorded 


above, I strike down the order contain- 
ed in Annexure ‘G’ as also the order An- 
nexure ‘F’ cancelling the temporary per- 
mits earlier issued to the petitioner com- 
pany and allow this writ petition with 
costs. 
. Petition allowed. 
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(V 58 C 124) 


D. S. TEWATIA, J. 


Arjan, Defendant-Appellant v. Baley, 
Plaintifi-Respondent. 

Second Appeals Nos. 272 and 273 of 
1970, D/- 25-11-1970 from decree of B. L. 
Singal, Dist. J., Gurgaon, D/- 4-2-1970. 


Tenancy Laws — Punjab Tenancy 
Act (1887), S. 100 (2) — Registration of 
decree in revenue Court — When can 
be ordered — (X-Ref:— Punjab Secu- 
rity of Land Tenure Act (10 of 1953), 
S. 9). 

Where the finding of the civil court 
is that the defendant continued to be the 
tenant of the plaintiff but there was no 
occasion for giving a finding on any 
ground envisaged by Punjab Act 10 of 
1953 for eviction of the tenant, the plain- 
tiff could only be directed to take eject- 
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ment proceedings before the Revenue 
Court. The question of sending the 
decree to the Revenue Court to be re- 
gistered does not arise in such a case, 
1967-69 Pun LR 901, Rel. on. 
(Paras 8, 10) 

Cases Referred: Chronological Paras 
(1967) 69 Pun LR 901 = 1967 Pun 

LJ 125, Harphul v. Sehja 
(1966) 1966 Pun LJ 94 = 1966 Cur 

LJ 67, Dhan Devi v. Salwant 


Singh 6 
(1966) 1966 Pun LJ 224, Mangat 

v. Tehan 6 
(1932) AIR 1932 Lah 586 (V 19)= 

ILR 13 Lah 432, Sohawa Singh 

v. Kesar Singh 6, 9 


Parkash Chand Jain and G. C. 


Mittal, for Appellant; U. D. Gaur, for 
Respondent. 
JUDGMENT:— The plaintiff filed 


five separate applications under Sec- 
tion 14-A of the Punjab Security of 
Land Tenures Act (Punjab Act 10 of 
1953) for the ejectment of defendants 
Ram Sarup and another, Net Ram, Mam 
Chand, Budhan and Arjan. The defend- 
ants, before the revenue Court, took up 
the objection that they were not the 
tenants and the revenue Court rejected 
the applications on the ground that since 
the question of title was involved in 
those applications it was not competent 
to decide and thereafter the plaintiff 
filed five separate suits being 465, 466, 
467, 468 and 469 of 1968 against Ram 
Sarup and another, Net Ram, Mam 
Chand, Budhan and Arjan respectively 
regarding the land detailed in the plaint 
and sought its possession from the res- 
pective defendants on the ground that 
the plaintiff was the owner and the 
defendants were the trespassers on the 
land under their respective possession. 
The defendants resisted their respective 
suits and claimed to be the owners of 
the suit land under their respective pos- 
session. On the pleadings of the par- 
ties, the trial Court framed the follow- 
ing issues: 

“I. Whether the plaintiff the 
owner of the property in suit? 

2. Whether the suit is barred by 
limitation? 

3. Relief.” 

Later on, the defendants sought permis- 
sion to amend their written statements 
to seek additional issues, which permis- 
sion was granted and consequently the 
following additional issues were framed 
by the trial Court: 

“2-A. Whether the defendant is a 
ant on the suit land under the plain- 
iff? 

2-B. Whether Civil Court has got no 
jurisdiction? 

3-B. Whether the suit is not main- 
tainable? 


is 
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4-B. Whether the defendant § is 
estopped from raising the plea mentioned 
ia issue No. 2-4?” 

2. It may be stated here that the 
trial Court consolidated all the suits, as 
fhe similar questions of law and facts 
were involved therein. 


3. The trial Court held that the 
plaintiff was the owner of the land 
under possession of the defendants. It 
also held that the defendants had failed 
to prove themselves to be the tenants. 
It also gave a finding that the defendants 
had failed to prove themselves to be 
the owners by adverse possession and 
with these findings the trial Court de- 
creed all the suits. Four defendants 
went up in separate appeals, Mam 
Chand defendant in suit No. 467 of 1968 
not having filed the same. And the first 
appellate Court also disposed of all the 
four appeals 225/13, 226/13, 227/13 and 
228/13 of 1969 by one judgment. It also 
concurred in the view of the trial Court 
and dismissed th2 appeals. 


4. Out of the defendants only 
two i. e. Arjan and Budhan have come 
up to this Court in appeals being R. S. 
As. 272 and 273 of 1970 and I also in- 
tend to decide both these appeals by 
this judgment. 

5. It may be stated here that 
before the lower appellate Court the 
plaintiffs ownership of the suit land 
was not disputed and the appellants’ 
counsel before tke first appellate Court 
challenged the findings of the trial Court 
regarding the jurisdiction of the civil 
Court, as also regarding its finding that 
the defendants had failed to prove their 
adverse possessior and before me also 
the counsel for the appellants has ad- 
dressed me regarding the findings on 
those two issues only. 


6. The lower appellate Court, 
following, Dhan Devi, v. Salwant Singh. 
1966 Pun LJ 94 and Mangat v. Tehan, 
1966 Pun LJ 224; held that it was not 
open to a party to approbate and repro- 
bate and having once taken a stand be- 
fore the revenue Court that they were 
not the tenants of the plaintiff and on 
that plea having secured a decision in 
their favour, they could not again turn 
round and say that the Civil Court had 
no jurisdiction because of the relation- 
ship of tenant anc landlord between the 
contending parties. I am in respectful 
agreement with tne proposition of law 
enunciated in thase two decisions, but 
this case posed a peculiar problem and 
that is that the lower appellate Court 
had found that the defendants had failed 
to prove that they were the tenants and 
thus the Civil Court had the jurisdiction 
to decide the matter, but, while dealing 
‘with the other issue regarding claim of 
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the defendants to have become owners 
by adverse possession, the lower appel- 
late Court. following Sohawa Singh v. 
Kesar Singh, AIR 1932 Lah 586, held 
that mere non-payment of land revenue 
and cesses did not determine a tenancy 
and so in spite of the fact that they 
failed to pay the land revenue and 
cesses, they continued to be the tenants, 
and thus their possession continued to 
be a permissive possession. That being 
the position, the lower Court held, they 
could not be considered to be in adverse 
possession. With these observations, it 
rejected the plea of adverse possession 
advanced by the defendants. 


7. A combined reading of the 
findings of the lower appellate Court 
under the two issues leads to rather 
baffling results. Under the one issue, it 
has been held that the defendants have 
failed to prove themselves to be the 
tenants nor they can claim such a status 
having once denied it and they having 
taken advantage of that denial, but in 
the next breath, while deciding the ques- 
tion of adverse possession, the lower ap- 
pellate Court holds that the defendants 
continued to be the tenants over the 
land and so their possession was per- 
missive and not adverse. The lower ap- 
pellate Court confirmed the judgment 
and decree of the trial Court and dis- 
missed the suit on the ground that once 
a tenant repudiates the title of the land- 
lord, he has no right to continue in pos- 
session and from the date of the repudia- 
tion of the title of the landlord. the 
landlord is entitled to recover the pos- 
session ~and eject the tenant. A Single 
Bench decision of this Court in Harphul 
v. Sehja, 1967-69 Pun LR 901, was 
brought to the notice of the lower ap- 
pellate Court, but it distinguished that 
case on the grounds which are at least 
not intelligible to me. 


The principle of law enunciated by 
Shamsher Bahadur, J. in that case was 
that once a Civil Court comes to a con- 
clusion that the person, who is sought to 
be dispossessed, is a tenant on the land 
in dispute, it is the duty of the Civil 
Court to stay its hands after giving that 
finding and thereafter direct the parties 
to approach the revenue Court to take 
out ejectment proceedings. An argument 
was raised before the Single Judge that 
once a person had repudiated the title 
of the landlord, he forfeited his right to 
be considered a tenant and he could not 
challenge the jurisdiction of the Civil 
Court by saying that he was the tenant 
or on the ground that the plaintiff him- 
self admitted that the defendant was his 
tenant. Shamsher Bahadur. J. on con- 
sideration of various decisions, as also 
after the consideration of the provisions 
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of sub-section (2) of S. 100 of the Pun- 
jab Tenancy Act, which reads— 


“If on perusal of the record it ap- 
pears to the High Court that the suit 
was so determined in good faith, and 
that the ‘parties have not been prejudie- 
ed by the mistake as to jurisdiction the 
High Court may order that the decree 
be registered in the Court which had 
jurisdiction”: 
eame to the conclusion that even if a 
tenant had made himself liable to for- 
feit his right of being considered a ten- 
ant by repudiating the title of the land- 
lord, it was not open to the Civil Court 
to order his dispossession in view of the 
provisions of Section 9 of the Security 
of Land ‘Tenures Act, which provides 
that a tenant can only be ejected from 
his holding on the grounds specified 
therein. In view of the said provisions 
of the Punjab Security of Land Tenures 
Act, the principle incorporated in See- 
tion 111 (g) (2) of the Transfer of Pro- 
perty Act will have no application. So if 
a Court finds on the material placed be- 
fore it that the party in possession of 
the suit land is a tenant, it must send 
the case to the revenue Court. 


8. It was argued before me that 
the Civil Court does not wholly lack the 
jurisdiction in such matters and See- 
tion 100 of the Punjab Tenancy Act em- 
powers the Civil Court, after giving ifs 
finding, to send the decree passed by it 
to be registered by the revenue Court 
which had the jurisdiction, but, in my 
opinion, this course can be open only 
when the grounds on which the revenue 
Court can eject the tenant, have been 
pleaded before the Civil Court and the 
evidence has been led by either side in 
favour or against such grounds and after 
taking into consideration the material 
placed before it by either side, the civil 
Court gives its findings on those grounds 
and finds a particular ground for the 
ejectment of the tenant to be proved and 
passes a decree of ejectment and sends 
that decree to the revenue Court to be 
registered there asa decree ofthat Court. 
But in the present case, no ground, as 
envisaged in Section 9 of the Punjab 
Security of Land Tenures Act for the 
ejectment of a tenant, has been pleaded 
and so in this case the parties had no 
occasion to lead evidence and conse- 
quently the Civil Court had no occa- 
sion to give its finding on any such re- 
levant ground. So the question of tak- 
ing advantage of the provisions of Sec- 
tion 100 of the Punjab Tenancy Aci in 
this case does not arise. 


9. In paragraph 2 of the plaint, 
the plaintiff himself has alleged that the 
land in question was let out to the 
defendants as  tenants-at-will on pay- 
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ment of land revenue and cesses. That 
being the position, in view of the law 
enunciated in AIR 1932 Lah 586, with 
which I am in respectful agreement, like 
the lower appellate Court, I am con- 
strained to hold that the defendant-ap- 
pellants before me continued to remain 
the tenants over the suit land. 

10. In view of my finding that 
the tenancy of the defendant-appellant 
over the suit land in their possession 
does not stand determined and they con- 
tinued to be the tenants, then the only 
course open to me, by following the law 
laid down by Shamsher Bahadur, J. is 
to direct the plaintiff to take ejectment 
proceedings before the revenue Court 
against fhe temant-defendant, if he so 
minds. 

11. In view of the above discus- 
sion, I aecept these appeals (R. S. As. 
272 and 273 of 1970), set aside the judg- 
ments and decrees of the Courts below, 
but in the cireumstances of the case I 
do not consider it just and proper to 
burden the respondent with the costs cf 
the appellants. 

Appeals allowed 
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Piare Lal, Petitioner v. Banv Mal 
and another, Respondents.. 


Civil Revn. No. 211 of 1970, D/- 
30-11-1970, against decree of S. R. Seth. 
A prelate Authority, Karnal, D/- 20-12- 

Houses and Rents — Punjab Urban 
Rent Restriction Act (3 of 1948), Sec- 
tion 13 (2) — Even if the tenancy is for 
a fixed period the tenant can be evicted 
before the termination of tenancy if he 
has sub-let the premises. (Para 14) 


G. C. Mittal, for Petitioner; R. L. 
Aggarwal, for Respondent No. 1. 


ORDER:— This is a landlord’s revi- 
sion petition against the decision of the 
Appellate Authority reversing on appeal 
the order of the Rent Controller granb- 
ing his application for ejectment of the 
tenant. 

2. Piare Lal made an application 
under Section 13 of the East Punjab 
Urban Rent Restriction Act, hereinafter 
called the Act, for the ejectment of his 
tenant Banu Mal from the shop in dis~- 
pute, which is situate in Gharaunda, Dis- 
trict Karnal. The grounds of ejectment 
were non-payment of rent and sub- 
letting by the tenant of a part of the 
premises to Nand Sarup. The allegations 
of the landlord were that Banu Mal had 
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taken the premises on a monthly rent 
of Rs. 15/-. The tenant had sub-let one 
room (Kotha) towards the back portion 
of the shop to Nand Sarup without his 
consent in writing. It was also said that 
rent from Ist January, 1966 to 30th 
September, 1966, @ Rs. 15/- per month, 
that is, Rs. 135/~ together with interest 
@ 6 per cent. per annum, was due from 
the tenant which he had neither paid 
nor tendered in spite of repeated 
demands. 

3. This application was contested 
by Banu Mal. Eis case was that he was 
a tenant of Piar2 Lal not regarding the 
entire shop but cnly with respect to two 
front rooms including Chabutra and 
Chhappar. He was not the tenant of the 
back room marked ‘A’ in the plan. That 
room was already in the occupation of 
Nand Sarup as a tenant under the land- 
lord. As regards rent, it was said that 
he had occupied the abovementioned 
portion of the shop under the landlord 
since Ist October. 1956. @ Rs. 12/- per 
month. The latter however, increased 
the rent to Rs. 15/- per month with 
effect from Ist Cctober, 1964. He deni- 
ed having sub-let the room to Nand 
Sarup, who, according to him, was a ten- 
ant directly under the landlord with 
effect from the period prior to the oc- 
cupation of the shop by him. 

å, According to the pleadings of 
the parties, the following issues were 
framed:— 

“I. Whether respondent is a tenant 
under the petitioner with respect to the 
disputed Kotha marked ‘A’ also? 


2. If the above issue is held against 
the petitioner, wkether the Kotha alleg- 
ed to have been sub-let to respondent 
No. 2 was already in possession of res- 
pondent No. 2 az the time respondent 
No. 1 took the premises on rent from 
the petitioner and if so, to what effect? 

3. Whether th2 respondent No. 1 has 
sublet Kotha ‘A’ to respondent No. 2 and 
if so, since when and to what effect?” 


5. The Rent Controller found 
that Banu Mal was a tenant under Piare 
Lal with respect to the disputed room 
(Kotha) marked ‘A’. He further found 
that the said room had been sublet by 
Banu Mal to Nand Sarup after the rent 
note dated 5th November. 1965. marked 
‘A-1’, had been executed by the former 
in favour of the landlord. Banu Mal is, 
therefore, liable to be ejected from the 
shop on the ground of subletting. Under 
issue No. 2, the firding of the Rent Con- 
troller was that there was no cogent 
evidence on the record to prove that 
Nand Sarup was already in possession 
of the disputed room when the premises 
were taken on rent by Banu Mal. As 
a result of these findings, the application 
for ejectment was granted by the Rent 
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Controller. The tenant was given a 
period of two months to vacate the pre- 
mises. 


6. Aggrieved by that decision, 
Banu Mal went in appeal before the Ap- 
pellate Authority. The learned Judge 
affirmed the finding of the Rent Con- 
troller on issue No. 1 and held that 
Banu Mal was a tenant under the land- 
lord with respect to the disputed room 
marked ‘A’, On issue No. 2, he revers- 
ed the finding of the Rent Controller 
and held that Nand Sarup, was already 
in possession of the room marked ‘A’ at 
the time when Banu Mal took the pre- 
mises on rent from the landlord. The 
finding of the Rent Controller on issue 
No. 3 was also set aside and it was held 
that the landlord had failed to establish 
that Banu Mal had sublet the room 
marked ‘A’ to Nand Sarup. Consequent- 
ly, the Appellate Authority accepted the 
appeal and dismissed the ejectment ap- 
plication filed by the landlord. Against 
that decision, the present revision peti- 
a has been filed by the landlord Piare 

al. 


T. The entire shop consists of 
three rooms, which are built one after 
the other. There is a Chabutra with 
a Chhappar thereon in front of the 
shop. It is on the record that Banu Mal 
was a tenant of the landlord earlier than 
the rent note dated 5th November, 1965, 
Exhibit A-1, which is the only rent- 
deed produced on the file. The case of 
the landlord was that the entire shop 
had been let out to Banu Mal on a 
monthly rent of Rs. 15/-. The position 
taken up by Banu Mal, on the other 
hand, was that he had taken only the 
rooms together with Chabutra and 
Chappar on rent and the last room cn 
the back side marked ‘A’ was in the 
tenancy of*Nand Sarup. In this evi- 
dence, Banu Mal had further added that 
when he executed the rent note, Exhibit 
A-1. the landlord had said that he would 
get the room marked ‘A’ vacated from 
Nand Sarup and then hand over its pos- 
session also to Banu Mal. Nand Sarap 
had appeared in the witness-box and 
aid that he was a tenant of Banu 

al. 


_On the pleadings of the parties, the 
main point of dispute was about the 
room marked ‘A’; that is to say, whe- 
ther Banu Mal or Nand Sarup was its 
tenant under the landlord. If it was in 
the tenancy of Banu Mal, then the land- 
lord must succeed, because, admittedly. 
that room was in the possession of Nand 
Sarup but not Banu- Mal and the plea 
of subletting put forward by the land- 
lord would be acceptable, especially 


when it was the case of Nand Sarup- 


himself that he was the tenant of Banu 
Mal and not of the landlord. The con- 


w 
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current finding given by the Rent Con- 
troller and the learned Appellate Autho- 
rity was that Banu Mal was a tenant 
of the room marked ‘A’ under the land- 
lord. This finding has not been shown 
to be in any way vitiated by the learned 
counsel for Banu Mal. . In view of this 
clear finding, the plea taken by the land- 
lord regarding subletting has been prov- 
ed and Banu Mal is liable to be evicted 
on that ground. 


8. In the rent note Exhibit A-l, 
which had been executed by Banu Mal, 
it had been clearly stated that the entire 
shop, including the room marked ‘A’, 
had been taken by him on rent from 
Piare Lal for one year from lst January, 
1966 to 3lst December, 1966, on a yearly 
rent of Rs. 180/-. It is difficult to believe 
that Banu Mal would include the room 
marked ‘A’ in the premises. which he 
was taking on rent by the said rent note, 
when its possession was not with him 
and was with Nand Sarup since a num- 
ber of years, according to Banu Mal. 
He would not accept the word of the 
landlord that he will hand over the pos- 
session of the disputed room also after 
getting it vacated from Nand Sarup. 
The Rent Restriction Act was applica- 
ble in Gharaunda, where the said shop 
was Situated, and Banu Mal was sup- 
posed to know that it was not easy to 
get tenants evicted. It is also difficult 
to accept that Banu Mal would be pre- 
pared to pay a rent of Rs. 180/- for the 
entire shop including the room in ques- 
tion, the possession of which was not 
being given to him. He would have 
told the landlord that he would increase 
the rent when actual possession of the 
disputed room would be given to him. 


9. Both these circumstances 
clearly show that Banu Mal was in pos- 
session of all the three rooms and the 
averments in the rent note depicted the 
correct state of affairs. It may also be 
stated that no reason had been shown 
as to why Nand Sarup should be diz- 
believed when he stated that with re- 
gard to room marked ‘A’, he was a ten- 
ant of Banu Mal and not Piare Lal. 


10. In my opinion, therefore, 
after the finding on issue No. 1 was 
given in favour of the landlord by the 
Appellate Authority, the ejectment ap- 
plication should have been granted on 
the ground of subletting. I would, 
therefore, reverse the finding of the Ap- 
pellate Authority on issue No. 3 and hold 
that Banu Mal had sublet the room 
marked ‘A’ -to Nand Sarup and the 
former was. therefore, liable to eviction 
on the ground of subletting. 


il. Learned counsel for the res- 
pondent then contended that no cause 
of action had arisen to the landlord for 
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filing this application for eviction against 
the tenant, because the tenancy by 
virtue of rent note, Exhibit A-1. had 
been created for one year and it had to 
end on 31st December, 1966. The land- 
lord was not entitled to file the eject- 
ment application on 19th October, 1986, 
that is, before the expiry of the tenancy 
period, unless the said tenancy had first 
been determined under the provisions of 
Section 111 of the Transfer of Property 
Act. The argument raised was that even 
if subletting on the part of the tenant 
was proved, since the same was not pro- 
hibited by any of the terms of the rent 
note, the landlord could not file the 
ejectment application before the expiry 
of the lease, which had been created in 
favour of the tenant. The eviction ap- 
plication, according to the learned coun- 
sel, could be filed only after 3lst Decem- 
ber, 1966. 


12. This point was not raised by 
the tenant either in his written state- 
ment or before the Rent Controller or 
even before the Appellate Authority. The 
objection being purely one of law was 
permitted by me to be argued here for 
the first time. Section 13 (1) of the Act 
says— 

“A tenant in possession of a build- 
ing or rented land shall not be evicted 
therefrom in execution of a decree passed 
before or after the commencement of 
this Act or otherwise and whether be- 
fore or after the termination of the ten- 
ancy, except in accordance with the pro- 
visions of this Section or in pursuance 
of an order made under Section 13 of 
the Punjab Urban Rent Restriction Act, 
1947, as subsequently amended.” 


13. A bare reading of this provi- 
sion will show that a tenant cannot be 
evicted either before or after the ter- 
mination of the tenancy except in ac- 
cordance with the provisions of Sec- 
tion 13 of the Act, that is to say, if a 
violates any of the conditions 
mentioned in Section 13 and thus gives 
cause to the landlord to evict him, he 
can be ejected even before the termina- 
tion of his tenancy. This interpretation 


‘is further clear from sub-section (3) of 


this very section. Sub-section (3) gives 
the grounds on which a landlord can 
apply to the Rent Controller for direct- 
ing his tenant to put him in possession 
of a residential building or rented land 
The first proviso added to Section 13 (3) 
is in the following words:— 

“Provided that where the tenancy is 
for a specified period agreed upon be- 
tween the landlord and the tenant, the 
landlord shali not, except under sub- 
paragraph (i-a) be entitled to apply 
under this sub-section before the expirv 
of such period.” l 
According to this proviso. the intention 
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of the Legislature is quite clear that 
where the tenancy is for a fixed period, 
the landlord would not be able to apply 
for the eviction’ of the tenant under this 
sub-section before the expiry of the ten- 
ancy period, but h2 can do so only under 
one condition, ie. if his case is eovered 
by sub-paragraph (fi-a), which reads 
thus:— 

“In the case of a residential build- 
ing, if the landlord is a member of the 
armed forces of the Union of India and 
requires it for the occupation of [is 
family and if he produces a certificate 
of the prescribed authority, referred te 
in Section 7 of the Indian Soldiers (Liti- 
gation) Act, 1925, that he is serving 
under special conditions within the 
meaning of Section 3 of that Act.” 


14. It means that the Legislature 
intends that in a tenancy for a fixed 
period. the tenant can be evicted if his 
case falls under the provisions of See- 
tion 13 (2) of the Act. If, however, his 
case comes within the provisions of sub- 
section (3) of S. 18, then the tenant cap- 
not be evicted before the expiry of the 
tenancy period, except under one con- 
dition, that is, if the landlord can bring 
his case within Section 13 (3) (a) (i-a). 
In the instant case, the landlord has 
been able to prove the ground of sub- 
letting, which comes under Sec. 13 (2) 
and, therefore, the tenant can be evicted 
even before the termination of the ten- 
ancy. This contention of the counsel 
also fails. i 

15. The result is that this peti- 
tion succeeds, the order of the Appellate 
Authority is reversed and that of the 
Rent Controller restored. In the circum- 
stances of this case, I leave the parties 
to bear their own costs throughout. The 
tenant is, however, given two months’ 
time to vacate the premises in question. 

Petition allowed. 
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Balwant Singh and another, Peti- 
tioners v. Jagdish Singh, Cheema, Res- 
pondent. 


Civil Revn. No. 891 of 1969. D7- 
27-11-1970. against order of Raj Kumar 
Sharma Sr. Sub. J., Gurdaspur, D/- 
20-2-1969. 


Civil P. C. (1208), S. 152 — Where 
the pre-emption decree by an accidental 
slip mentions the pre-emption amount as 
Rs. 16770 instead of Rs. 16730 and the 
execution has beer dismissed om ground 
‘of failure of the plaintif to pay full 
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pre-emption money mentioned in the 
decree, remedy of the plaintiff is to file 
an application under S. 152 to correct 
the decree and not an appeal against the 
dismissal of execution. AIR 1966 Punj 
212, Rel. on. (Paras 8 & 5) 

The reason is that even in appeal he 
would be met with an objection that the 
executing Court was well within its 
rights to dismiss the execution as it 
eould not go behind the decree. 


(Para 5) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 Punj 212 (V 53)=— 
67 Pun LR 172, Smt. Gurdial 
Kaur v. Pritam Singh 


J. N. Seth, for Petitioners; 
Amol, for Respondent. 

GRDER:— Captain Jagdish Singh 
filed a suit for pre-emption regarding a 
sale, which had taken place for Rupees 
16730/-. The suit was contested by the 
vendees Balwant Singh and Gurcharan 
Singh. The matter was, however, com- 
promised between the  farties on the 
following terms:— 

“A decree for possession by pre- 
emption of the suit land measuring 24 
Kanals 16 Marlas as detailed in the head- 
ing of the plaint and the sale deed Ex- 
hibit D.1 may be.passed in favour of 
the plaintiff against the defendants con- 
ditional on deposit of a consolidated 
amount of Rs. 16730/- in court by the 
plaintiff for payment to the vendees 
Nos. 1 and 2 only. -This may be grant- 
ed to the plaintiff to deposit the balance 
of pre-emption money amounting to 
Rs. 13330/- as he has already deposited 
in court Rs. 3400/- on account of the 
1/5th of the pre-emption money, and on 
the failure of the plaintiff to deposit the 
entire pre-emption money within time, by 
30th of April, 1968, the suit of the plain- 
tiff shall stand dismissed as withdrawn, 
i.e., also agreed between the parties that 
in case the plaintiff deposits in court the 
entire pre-emption money within time, he 
would be entitled to get possession of 
the suit land after 20th May, 1968, 
without payment of any compensation 
for the standing crops if any. The par- 
ties be. however, left to bear their own 
costs of this suit. Defendant No. 3 is 
an unnecessary party of the suit and the 
Plaintiff does not claim any relief against 
him because he is vendor. The counsel 
for the plaintiff admitted this above 
statement to be correct.” 


In view of this settlement, the learned 
Senior Subordinate Judge, Gurdaspur in 
whose Court the case was pending, 
passed a decree in accordance with the 
said compromise. Both in the judgment 
and the decree, however, by a clerical 
mistake the amount of pre-emption money 
to be paid by the pre-emptor to the 
vendees was mentioned as Rs. 16770/- in 
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place of Rs. 16730/-. In June 1968, 
Jagdish Singh took out execution of the 
decree after having deposited Rs. 16730/- 
within the stipulated period. On 7th 
June, 1968, the learned Senior Subor- 
dinate Judge dismissed the said execu- 
tion application, observing that it was 
not maintainable inasmuch as the entire 
pre-emption money had not been deposit- 
ed within the fixed time. He further 
ordered that the papers be consigned to 
the record room. Thereafter, Jagdish 
Singh made an application under Sec- 
tions 151, 152 and 158 of the Code of 
Civil Procedure, for making the neces- 
sary correction in the amount of the 
pre-emption money mentioned in the 
judgment and the decree-sheet, as, ac- 
cording to him, the mistake was a cleri- 
cal one and had been made inadvertent- 
ly through an oversight. This applica- 
tion was contested by the vendees saving 
that Jagdish Singh should have prefer- 
red an appeal against the order dismis- 
sing the 
ground that the full pre-emption money 
had not been deposited within the sti- 
pulated time. According to them, the 
plaintiff could not make an application 
under Sections 151 to 153, Code of Civil 
Procedure, as he had done. 

2. The learned Senior Subordi- 
nate Judge accepted the application for 
the amendment of the judgment and the 
decree and ordered that the amount of 
Rs. 16730/- be written in place of Rupees 
16770/- therein. He observed that no 
litigant should suffer by an arithmeiical 
mistake committed by the Court. 
also held that the application filed by 
Jagdish Singh was competent and it did 
not make any difference if he had pre- 
viously filed an execution application, 
which had been dismissed. Against this 
decision, the vendees have filed the pre- 
sent revision petition. 


3. There is no dispute that ac- 
cording to the compromise, the pre-emp- 
tor had to deposit only Rs. 16730/- for 
payment to the vendees and that he had 
done within the time fixed. It was, how- 
ever, due to some accidental slip that 
the amount mentioned in the judgment 
and the decree-sheet was Rs. 16770/- in- 
stead of Rs. 16730/-. According to Sec- 
tion 152, Code of Civil Procedure,. such 
an error can at any time be corrected 
by the Court either on its own motion 
or on the application of any of the par- 
ties. The said section says that clerical 
or arithmetical mistakes in judgments, 


decrees or orders or errors arising there-- 


in from any accidental slip or omission 
may at any time be corrected by the 
Court either on its own motion or on 
the application of any of the parties. The 
application made by Jagdish Singh was, 
therefore, fully covered by the provi~ 
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sions of this section and the said mis- 
take could be corrected by the learned 
Senior Subordinate Judge. The impugn- 
ed order, therefore, in my view, was in 
accordance with law. 


4, The objection raised by the 
learned counsel for the petitioners was 
that since the pre-emptor had taken 
out execution of the decree, in which 
the amount had been erroneously enter- 
ed as Rs. 16770/-, and the learned Senior 
Subordinate Judge had dismissed that 
execution application on the ground that 
the entire pre-emption money had not 
been deposited within the stipulated 
time, the pre-emptor should have filed 
an appeal against the order, which 
amounted to a decree. In face of that 
order, according to the learned counsel. 
Jagdish Singh could not move an ap- 
plication under Sections 151 to 153, Code 
of Civil Procedure, 


5. I find no merit in this objec- 
tion. Assuming for the sake of argu- 
ment that the pre-emptor could go up 
in appeal against the order passed by 
the learned Senior Subordinate Judge, 
dismissing his execution application, he 
could not have succeeded there. He 
would have been met with the plea that 
the decree, as it stood, mentioned the 
amount of Rs. 16770/- and as the pre- 
emptor had not deposited that amount, 
the executing Court was well within its 
rights to dismiss the execution applica- 
tion. Obviously, the executing Court! 
cannot go behind the decree. If there 
was an arithmetical error or an acci- 
dental slip in framing the decree, the 
appellate Court would have said that the 
proper remedy was to apply for the 
amendment of the decree under Sec- 
tion 152 of the Code of Civil Procedure, 
and this is precisely what the plaintiff 
has done. Errors of this kind, as I have 
already mentioned above, can be cor- 
rected by the Court suo motu or on the 
application of any of the parties at any 
time. When the decree is amended, the 
plaintiff can again sue out execution of 
the same and show to the executing 
Court that he had already complied with 
it well within time. 

6. The view that I have taken 
finds support in a Bench decision of this 
Court in Smt. Gurdial Kaur v. Pritam 
as 67 PLR 172 = (AIR 1966 Puni 

7. The petition, 
and is dismissed, but I 
order as to costs. 
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AIR 1971 PUNJAS & HARYANA 476 
(V 58 C 127) 


R. S. NARULA & C, G. SURI, JJ. 


Lakhpat Rai Sharma, Appellant v. 
Atma Singh, Respondent. 


Letters Patent Appeal No. 1 of 1967, 
D/- 26-8-1970, against Judgment of D. K. 
Mahajan, J., in Ex. First Appeal No. 50 
of 1962, D/- 2-11-2966. 

Civil P. C. (1908), S. 44-A — Execu- 
of foreign Court — 
Though the decree of a foreign Court has 
to be treated as a decree passed by the 
District Court for zhe purpose of execu- 
tion, the application filed for execution 
of such decree cannot be entertained 
where neither any step for the execu- 
tion nor the step in aid of such execu- 
tion has been taker. by the decree-holder 
in any Indian Court within 3 years from 
the date of passing of such foreign 
decree — (X~-Ret:—- Limitation Act 
(1908), Art. 182), E. F. A. No. 50 of 
1962, D/- 2-11-1966 (Punj & Har), Af- 
firmed. (Para 3) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Punj 228 (V 49)= 

ILR (1961) 2 Purj 166, Lakhpatrai 
Sharma v. Atma Singh {T 

H. L. Sarin, Sr. Advocate (A. L. 
Bahl, with him), for Appellant; Gokal 
Chand Mittal, for Respondent. | 
under Cl. 10 of the Letters Patent against 
the judgment of a learned Single Judge 
of this Court. dated November 2, 1966, 
dismissing Execution First Appeal No. 50 
of 1962, and upholding the order of the 
executing Court dismissing the applica- 
tion of the decree-holder-appellant for 
execution of his decree against the res- 
pondent as barred ty time, has been filed 
in following circurcstances:— 


Appellant obtained a money decree 
from the High Court of Singapore on 
September 22, 1954. Though the foreign 
law of Singapore kas not been formally 
proved, both sides are agreed that the 
flat period of limitation for execution of 
the decree in the Singapore Court was 
twelve years. In view, however, of an 
earlier decision of this Court (P. C. 
Pandit. J.) inter partes, dated December 
9, 1960, since repcrted in Lakhpat Rai 
Sharma v. Atma Singh, ILR (1961) 2 


Punj 166 = (ATR 1962 -Punj 228) 
the question of limitation relating 
to. the execution proceedings wunder 


reference has to be decided according to 
Indian law, and the foreign lew cannot 
‘be looked at for that purpose. Admit- 
tedly, no step for execution of the decree 
was taken in any Court in this country 
within three years of the date of the 
decree. The application for execution 
filed under Section 44-A of the Code of 
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Civil Procedure after the expiry of three ` 


years from the date of the decree was 
returned by the order of the executing 
Court, dated January 12, 1959, to the 
decree-holder as it was not accompanied 
by the requisite certificate of non-satis- 
faction from the Singapore Court. There- 
after the decree-holder applied for and 
obtained on March 4, 1959, the requisite 
certificate from the High Court of 
Singapore, and re-presented the applica- 
tion for execution to the executing Court 
in this country on March 13, 1959, along 
with the said certificate. By order, dated 
December 26, 1961, the execution ap- 
plication owas dismissed as barred by 
time and the said order was upheld by 
the appellate judgment of the learned 
Single Judge on November 2, 1966. 


Ze Mr, Harbans Lal Sarin, learn- 
ed counsel for the appellant, has claim- 
ed the execution application to be with- 
ing time by invoking the last sentence 
of Art. 182 (5) of the Indian Limitation 
Act (9 of 1908). 

3. Sections 44-A (1) and (2) of the 
Code of Civil Procedure are in the 
following terms:— 

“(1) Where a certified copy of a 
decree of any of the superior Courts of 
any reciprocating territory has been filed 
in a District Court, the decree may be 
executed in India as if it had been pas- 
sed by the District Court. 


(2) Together with the certified copy ` 


of the decree shall be filed a certificate 
from such superior Court stating the 
extent, if any, to which the decree has 
been Satisfied or adjusted and such cer-~ 
tificate shall, for the purposes of pro- 
ceedings under this section, be conclu- 
sive proof of the extent of such satisfac- 
tion or adjustment.” 

It is common ground between the par- 
ties that Singapore is a reciprocating 
territory within the meaning of S. 44-A 
(1) of the Code. The competence of the 
Indian Court to entertain the execution 
application subject to the question of 
limitation is, therefore, not disputed. Mr. 
Sarin’s argument is that a step in aid of 
execution by obtaining the certificate of 
non-satisfaction requisite under sub-sec- 
tion (2) of ©. 44-A was a sine qua non 
for making a proper application for ex- 
ecution to this Court, and that step in 
aid was taken in the Singapore Court 
within the time allowed by the law of 
that country, i.e., within twelve years. 
Mr. Sarin argued that once this is found 
to be correct, Cl. 5 of Art. 182 comes 
to his aid and the limitation for ex- 
ecuting the decree in this country would 
be three years from March 4, 1959. Arti- 
cle 182 states that for the execution of 
a decree or order of any Civil Court not 
provided for by Art. 183 or by .S. 48 
of the Code of Civil Procedure, 1908, the 


x 


1971 


period of limitation is (except in a case 
where certified copy of the decree or 
order has been registered) three years 
from the date of the decree or order (or 
appellate order etc.), and Cl. 5 in the 
third column states that time from which 
the period of three years begins to run 
shall in the circumstances covered by 
that clause be computed as under:—- 

“5. (where the application next 
hereinafter mentioned has been made) 
the date of the final order passed on an 
application made in accordance with law 
to the proper Court for execution, or to 
take some step in aid of execution of the 
decree or order, or 

6. (in respect of any amount, re~ 
covered by execution of the decree or 
order, which the decree-holder has been 
directed to refund by a decree passed in 
a suit for such refund) the date of such 
last-mentioned decree or, in the case of 
an appeal therefrom, the date of the 
final decree of the appellate Court or of 
the withdrawal of the appeal.” 
Mr. Sarin submits that the application 
for the certificate of non-satisfaction 
given to the Singapore Court must be 
considered to be a “step in aid of ex- 
ecution of the decree” within the mean- 
ing of the last lines of Cl. 5 of Art. 182, 
and inasmuch as the application for ex- 
ecution resubmitted to the Indian Court 
on March 13, 1959, had been filed within 
three years of the grant of the certi- 
ficate by the Singapore Court, i. e.. three 
years from March 4, 1959, the applica~ 
tion should be held to have been filed 
within time as the prayer for the grant 
of the certificate of non-satisfaction had 
been made to the Singapore Court with- 
in the time allowed by the law of that 
country, After carefully considering the 
submission of the learned counsel, we 
have not been able to persuade ourselves 
to agree with the same. In order to 
allow the contention of Mr. Sarin to 
succeed, we have to apply the Singapore 
law to the case in order to bring the 
step in aid within limitation. This we 
are precluded from doing on account of 
the previous judgment of Pandit, J. 
dated December 9, 1960, between the 
parties whereunder the decree-holder 
himself took benefit of his success in the 
contention then pressed by him that it 
is the Indian Law only which would be 
applicable to the execution proceedings 
of the foreign decree in the Indian 
Courts under Section 44-A of the Code. 
The deeming provisions of S. 44-A do 
not leave any option with the Indian 
Courts. The foreign decree has to be 
executed in India “as if it had been pas- 
sed by the District Court (Indian Dis- 
trict Court).” It is settled law that the 
legal fiction envisaged by a deeming pro- 
vision must be extended to its logical 
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end. That being so, the decree of the 
Singapore Court has to be treated, for 
purposes of Section 44-A, as a decree 
passed by the District Judge, Jullundur, 
on September 22, 1954. No step for ex- 
ecution of the decree and no step in aid 
for such execution having been taken by 
the appellant in any Indian Court on or 
before September 22, 1957, the present 
application filed in 1959. must be held to 
be barred by time, and cannot possibly 
be allowed to be entertained..In this view 
of the matter, we are unable to find any 
ground for interference with the judg- 
ment of the learned Single Judge. 

4. This appeal, therefore, fails 
and is accordingly dismissed. In the cir- 
cumstances of the case we leave the 
parties to bear their own costs. 

C. G SURI, J.: De I agree. 

Appeal dismissed. 


AIR 1971 PUNJAB & HARYANA 477 
(V 58 C 128) 


D. S. TEWATIA, J. 


Achhar Singh and others, Appellants 
v. Smt. Ananti, Respondent. 


Second Appeal No. 1158 of 1964, D/- 
10-11-1970 from decree of Rajendra Nath 
Aggarwal, Addl. Dist. J., Amritsar, Dj- 
25-8-1964. 

Civil P. C. (1908). O. 22, Rr. 1, 3, 9 

an appeal filed against an appel- 
late decree which was a nullity in that 
it was passed in ignorance of the death 
of one of the defendants during the 
pendency of that appeal and that appeal 
had abated in toto, the proper course for 
the second appellate Court is to set aside 
the decree and remand the case to the 
lower appellate court keeping it open 
to the parties concerned to take steps 
to get the abatement set aside if they 
were entitled to do so. AIR 1962 SC 89 
& AIR 1969 Punj & Har 216 & AIR 1970 
Cal 99, Followed. (Paras 1 and 2) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Cal 99 (V 57), 

Kanailal Manna v. Bhabataran 

Santra 2 
(1970) S. A. O. No. 36 of 1969, D/- 

27-8-1970 (Puni). Rehmat v. 

Mehar Ali Shah Hi 
(1969) AIR 1969 Punj & Har 216 

(V 56) = ILR (1968) 2 Punj 660, 

Swaran Singh Puran Singh v. 

Ramaditta Badhawa 
Sos SC 89 (V 49) = 

- 36, State of Punj 

v. Nathu Ram si 
(1923) AIR 1923 Cal 676 (V 10) = 

37 Cal LJ 494, Abdul v. Lakhisree 

Mazumdar 
(1919) AIR 1919 Cal 410 (V 6) = 

53 Ind Cas 548, Balaram v. 

Kanysha Majhi 2 
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478 P. & H. ([Prs. 1-2] Achhar Singh 


B. 5. Wasu, for Appellants; D. S. 
Keer, for Respondent. 

JUDGMENT: One Natha Singh died 
on 7th of Januzry, 1951 and after his 
death a mutation oof inheritance was 
sanctioned in the names of Buta Singh, 
Achhar Singh and other defendants being 
his nearest collaterals. Smt. Ananti 
claiming herself to be the daughter of 
the said Natha Singh deceased filed the 
present suit for possession against the 
said collaterals, namely, Buta Singh and 
others on the ground that she was a pre- 
ferential heir of the said Natha Singh 
as against the sai defendants and alleg- 
ed that the revenue authorities wrongly 
and illegally mutated the land in their 
names. On 23rd of November 1962 the 
suit of the plairtiff, Smt. Ananti, was 
dismissed but against that judgment and 
decree she went up in appeal which was 
accepted by the Additional District 
Judge, Amritsar vide Judgment dated 
25th of August 1964 and her suit was 
decreed and the fudgment and decree of 
the trial Court were set aside. Regular 
second appeal now before me is direct- 
ed against this judgment and decree 
dated 25th of Auzust 1964 of the lower 
appellate Court et the instance of the 
defendants-appellants. ` 


This appeal came up for hearing 
before me on 26th of March 1970 when 
a question was raised by Mr. Wasu, 
learned counsel for the appellant, that 
Mchan Singh defendant No. 6, died dur- 
ing the pendency of the first appeal be- 
fore the lower appellate Court. Since 
no application for bringing the legal re- 
presentatives of the said Mohan Singh 
deceased was filec, so the appeal before 
the lower appellate Court abated in toto 
and the judgmen: and decree of the 
lower appellate Court passed in ignor- 
ance of the factum of death of Mohan 
Singh, defendant No. 6, is a nullity. The 
counsel for the respondent was not in 
a position to assist the Court as he 
could not get instructions from his client, 
so I sent for a zeport from the lower 
appellate Court regarding the factum of 
death of Mohan Singh and the date of 
his death as also the effect of his death 
on the appeal before the lower appellate 
Court. The lower appellate Court has 
submitted its repcrt and has found that 
Mohan Singh, defendant No. 6, died on 
5th of May 1964 during the pendency of 
' thd appeal. At this stage, I may men- 
tion that I have verified from the record 
of the lower Court that on 21st of May, 
1964 the hearing zoncluded and on that 
date the judgmen: was reserved. [ am 
making mention of this fact only to show 
that the deceased in question died be- 
fore the conclusion of the hearing and 
provisions of Order 22, Rule 6 of the 
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Code of Civil Procedure are not applic- 
able to this case. 

The factum of death and the date 
of death are not disputed before me by 
the learned counsel for the respondent. 
The learned lower appellate Court also 
gave its finding regarding the effect of 
death on appeal before the lower ap- 
pellate Court and held that in its opinion 
the appeal as a whole had abated. Learn- 
ed counsel for the respondent’ has urged 
that in fact the appeal did not abate in 
toto and the appeal abated before the 
lower appellate Court only partially. In 
view of the decision of their Lordships 
of the Supreme Court in State of Pun- 
jab v. Nathu Ram, ATR 1962 SC 89, and 
a Division Bench decision of this Court 
in Swaran Singh Puran Singh v. Ram- 
ditta Badhawa, AIR 1969 Punj & Har 
216, and also relying upon my own deci- 
sion given in S. A. O. No. 36 of 1969 
(Punj & Har), (Rehmat v. Mehar Ali 
Shah) decided on August 27, 1970, 
wherein on similar facts, I had held that 
the appeal cannot proceed without bring- 
ing the legal representatives of the 
deceased on the record against the sur- 
viving defendants or respondents. So, 
I do not find any merit in this conten- 
tion of the Jearned counsel. That being 
the position, the decree passed by the 
lower appellate Court under appeal is a 
nullity and has to be set aside. 


2. Now the question arises as to 
whether this Court is to affirm the decree 
of the trial Court or after setting aside 
the ineffective decree of the lower ap- 
pellate Court, the case should be sent 
back to the lower appellate Court where 
it will be open to the respondent to ap- 
ply under the provisions of Order 22, 
Rule 9 of the Code of Civil Procedure 
for setting aside the abatement if that 
party is able to satisfy that Court that 
such legal right to have the abatement 
set aside still subsisted. A parallel posi- 
tion occurred in the Calcutta High Court 
reported in Kanailal Manna v. Bhaba- 
taran Santra, AIR 1970 Cel 99 and Anil 
K. Sen, J. speaking for the Court observ- 
ed, as reported in paragraph 22 of the 
judgment, as follows:— 


“We are of the opinion that if we 
accept the contention of Mr. Ghosh and 
affirm the decree as passed by the trial 
Court we only take away a valuable 
right of the appellants before us to seek 
the remedy provided under law for 
setting aside the abatement consequent 
upon the death of one of the respond- 
ents. The statute has given him this 
right under Order 22, Rule 9 of the Code 
of Civil Precedure and it would not be 
just and proper to deprive the party of 
such a valuable right. If we have come 
to the conclusion that we are unable to 
entertain any application on behalf of 
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the present appellants for having abate- 
ment, which has taken place in the 
court of appeal below, set aside it is 
but just and proper that we must at the 
same time see that he gets an oppor- 
tunity to move the appropriate court 
with such a prayer. But if we, on the 
other hand, accepting the contention of 
Mr. Ghosh in the meantime, affirm the 
decision as passed by the trial Court we 
are afraid the Court of appeal below 
would no longer have any scope to em- 
tertain effectively any application for 
setting aside the abatement. In such 
circumstances in our opinion, the uniform 
procedure followed by the other High 
Courts as referred to hereinbefore should 
be accepted, namely, the ineffective 
decree passed by the court of appeal 
below should be set aside and the appeal 
should be remanded to the said court, 
keeping it open to the appellants to move 
the said court for an opportunity to have 
the abatement set aside if the appellants 
could satisfy the said court that they 
are so entitled in law. In our opinion 
the decision relied upon by Mr. Ghosh 
in the case of AIR 1919 Cal 410 does 
not really go counter to the view we 
have taken; we are further fortified in 
our conclusion by the underlying prin- 
ciple of the Bench decision of this court 
in the case of Abdul v. lLakhisree 
Mazumdar, AIR 1923 Cal 676. In that 
case abatement had taken place pending 
a second appeal in this Court and this 
court in ignorance of death decreed the 
second appeal and remanded the pro- 
ceedings to the court of the District 
Judge, who however, considered the re- 
mand order to be wholly without juris- 
diction because of the abatement and he 
further held that the decree as passed 
by the lower appellate Court prior to 
remand should be restored. On a fresh 
second appeal to this court Asutosh 
Mukerjee, J., condemned the procedure 
followed by the District Judge and held 
that the proper procedure should have 
been to report the fact to the Court 
which had passed the remand order in 
ignorance of the death. His Lordship 
further went on to allow the appeal, set 
aside the decree passed by the District 
Judge after remand to remand the case 
once more and then recall the same to 
the file of this Court so that it may be 
placed before the appropriate Bench 
which had decided the appeal on the 
previous occasion. In our opinion the 
procedure followed in the above case on 
principle is in consonance with the view 
we have taken.” 

I am in respectful agreement with the 
principle enunciated by Anil K. Sen, J. 
and, therefore, I after setting aside the 
decree of the lower appellate Court as 
being ineffective and a nullity, send the 
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case back to the lower appellate Court 
where the respondent, i.e, Smt. Ananti 
who was the appellant before the lower 
appellate Court, can take steps to set 
aside the abatement, if she is so advised. 
The lower appellate Court should decide 
the matter in accordance with law. There 
is, however, no order as to costs. 
Order accordingly. 


AIR 1971 PUNJAB & HARYANA 479 
(V 58 C 129) 


HARBANS SINGH, C. J. AND 
GURDEV SINGH, J. 


Punjab University, Appellant v 


Khalsa College, Amritsar and others. 
Respondents. 
Letters Patent Appeal No. 285 of 


1968, D/- 13-1-1971, from judgment of 
D. K. Mahajan, J. reported in AIR 1968 
Punj 403. 

(A) Education — Punjab University 
Act (7 of 1947), S. 31 (1) — Regulatiens 
under, R. 17 — Gratuity for teackers 
— Rule is ultra vires the Act — (X-Ref: 
— Sections 31 (2) (t) and (u), 27 (1) {b) 
and (5))—(X-Ref:— Words and PBikxrases 
— “Tenure”’)—Judgment of D. K. Maba- 
jan, J. in AIR 1968 Punj 403, Afirseed. 

(Para 8) 

Clause (u) of sub-section (2) does 
not envisage such gratuity provision nor 
does Cl (t) since providing for payment 
of gratuity is not ensuring “security of 
service for teachers” dealt with by that 
clause. (Paras 3 and 4) 

Though the clauses under Sub-sec- 
tion (2) do not exhaust the subjects for 
the rules, any rule must be ‘consistent 
with the Act to provide for all matters 
relating to the University” under sub- 
section (1). “Tenure of office” in Sec- 
tion 27 (1) (b) cannot be equated with 
“terms and conditions of service” or 
payment of gratuity or pension. “Tenure” 
with the words “of office” means “term 
of office”. Therefore the gratuity provi- 
sion is not a matter envisaged by Sec- 
tion 27. (Paras 6 and 7) 

Absence of a gratuity provision can- 
not hinder “promotion of study and re- 
search” referred to in Section 5 and that 


section: requiring doing “all acts” for 
such promotion will not justify the 
gratuity provision. (Para 8) 


(B) Education — Punjab University 
Act (7 of 1947), S. 31 (1) — Reguteations 
under, R. 10 — Teacher representatives 
for Governing Body — Likelihood of 
non-Sikh being chosen in Sikh-esta- 
blished Khalsa College is no violation of 
Art. 30, Constitution — (X-Ref:— Con- 
stitution of India, Art. 30) — Judgment 
of D. K. Mahajan, J. in AIR 1968 Pumij 
403, Affinmed. (Paras 11 and 12) 


GO/HO/D1106/71/JRM/P 


480 P. & H. 
Cases Referred: Chronological Paras 
12 P 879 = 4 N. M. Johns 85, 


Territory v. Ashenfelter 


' N. K. Sodhi, for Appellant; M. R. 
Agnihotri and S. S5. Kang, Dy. Advocate- 
General, Punjab for the State, for Res- 
pondents. 


JUDGMENT:— The Khalsa College, 
Amritsar, in a petition under Art. 226 
of the Constitution of India challenged 
the validity of Rr. 9, 10, 15 and 17 of 
the Regulations governing the service 
and conduct of teachers in non-Govern- 
ment affiliated Colleges framed by the 
Punjab University. A learned Single 
Judge of this Court has struck down 
Rule 17 holding it to be beyond the com- 
petence of the 
upheld the validity of the other three 
impugned’ rules. Feeling aggrieved by 
this judgment, dated 29th March, 1968, 
both the Punjab University and the 
Khalsa College, Amritsar. have prefer- 
red cross-appeals (L. P. A. Nos. 285 and 
359 of 1968) under Cl. (x) of the Letters 
Patent. 

2. The relevant rules are found 
in Chapter III(A) of Part E of the Pun- 
jab University Calendar Volume 1. They 
are among the rules that govern condi- 
tions of service and conduct of teachers 
in non-Government Colleges affiliated to 
the University. The provision for mak- 
ing such rules, which are also called Re- 
gulations, is to ke found in Section 31 
of the; Punjab University Act, 1947 
(hereinafter referred to as the Act). Sub- 
section (1) thereoz provides:— 

“The Senate, with the sanction of 
the Government, may, from time to time, 
make regulations consistent with this Act 
to provide for all matters relating to the 
University.” 

Sub-section (2) thereafter specifies 
the matters for which such regulations 
may provide “in particular and without 
prejudice to the generality of the fore- 
going power”. It is under Cls. (t) and 
(u) of this sub-section (2) of S. 31 that 
the service rules referred to above are 
claimed to have Seen made. 


3 Rule 17, which has been struck 
down by the learned Single Judge, en- 
joins upon the management of a non- 
Government affilicted College to grant at 
the time of retirement of a teacher, or 
on his death, to his nominee or nominees, 
for efficient and faithful service a sgratui~ 
ty calculated in the manner stated there- 
in, in addition to the benefits given under 
the Provident Fund Rules. The learned 
Single Judge has found that rule for 
payment of gratu-ty cannot be made by 
the University either under its general 
power to frame regulations under sub- 
section (1) of S. 31 of the Act that has 
been reproduced above, or under Cis. (t) 
and (u) of sub-section (2) of S. 31, on 
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which reliance was placed on behalf of 
the University. Clause (u) provides for 
“adequate arrangement for proper ad- 
ministration of the colleges other than 
Government Colleges affiliated to the, 
University.” By no stretch of imagina- 
tion can this clause be considered to pro- 
vide for making a rule for payment of 
gratuity to the teachers employed by a 
College. 


4, Clause (t) on which the ap- 
pellant’s learned counsel, Mr. N. K. 
Sodhi, has attempted to Gefend Rule 17, 
relates to “adequate arrangement to 
ensure security of service for teachers of 
the colleges affiliated to the University.” 
Provision with regard to payment of 
gratuity cannot in any way be consider- 
ed to be a measure intended to “ensure 
security of service for teachers.” 


5. The absence of a provision for 
payment of gratuity in the terms of ser- 
vice cannot affect the security of ser- 
vice. Security of service can be ensured 
by providing against arbitrary or 
whimsical removal or termination of ser- 
vices or by prescribing the age of re- 
tirement or the minimum length of 
service on which services can be ter- 
minated. The contention of Mr. Sodhi 
that without a provision for gratuity 
best talent would not come forward to 
join the staff of non-Government institu- 
tions and those who are already serving 
there would not like to stay on and may 
be tempted to leave the colleges in 
which they are employed for Govern- 
ment service, is irrelevant. However 
desirable it be that teachers employed in 
non-Government colleges should have 
pensionable jobs or be entitled to gratui- 
ty after having been in service for a 
number of years, the fact remains that 
there is nothing in sub-section (2) of 
S5. 31 of the Act that empowers the 
senate of the University to make re- 
fulations compelling non-Government 
colleges to pay pension or gratuity to the 
teachers employed by them. 


6. It is true that the matters 
specified in the various clauses of sub- 
section (2) of S. 31 do not exhaust the 
subjects on which the Senate of the 
University with the sanction of the Gov- 
ernment is entitled to frame regulations 
as it is stated therein that this is “with- 
out prejudice to the generality of the 
foregoing . power,’ yet it must not be 
forgotten that under sub-section (1) of 
S. 31 the Senate is not entitled to make 
any regulation as it likes but only such 
as are only “consistent with the Act to 
provide for all matters relating to the 
University.” Section 27 of the Act deals 
with affiliation and sub-section (1) there- 
of specifies the matters on which a 
College applying for affiliation to the 
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University has to satisfy the Syndicate. 
One of these matters, on which satisfac- 
tion is required relates to the teaching 
staff. It is found in Cl. (b) of sub-sec- 
tion (1) of S. 27, reading as follows:— 

“27 (1) (b) that the qualifications of 
the teaching staff, their grades of pay 
and the conditions governing their tenure 
of office, are such as to make due provi- 
sion for the courses of instruction to be 
undertaken by the College.” 


qe It is significant that this clause 
does not make any mention of pension 
or gratuity for the teaching staff of the 
colleges seeking affiliation nor to the 
terms and conditions of their employ- 
ment but only to their qualifications, 
grades of pay and “the conditions gov- 
erning their tenure of office’, which ex- 


pression cannot be equated with “terms 
and conditions of their service” or the 
payment of gratuity or pension on re- 
tirement. According to the Words and 
Phrases (Permanent Edition) Vol. 41. 
page 356, “the word ‘tenure’ when used 
in connection with the expression ‘tenure 
of office’ means the terms of office: 
Territory v. Ashenfelter, 12 P 879, 897, 
4 N. M., Johns 85.” It is thus idle to 
contend that a provision with regard to 
gratuity or pension is one of the matters 
on which the Syndicate of the Univer- 
sity has to be satisfied while dealing with 
the affiliation of a college under S. 27 
of the Act. 

8. Mr. Sodhi has referred to Sec- 
tion 5 of the Act, which states “The 
Purposes of the University” and relying 
upon its concluding words “to do all such 
acts as tend to promote study and re- 
search”, argues that the making of a 
rule requiring affiliated colleges to pay 
pension or gratuity to teachers employed 
by them is intended to attract the hest 
talent for promoting study and research, 
and thus regulation to that effect as con- 
tained in Rule 17 can be framed under 
sub-section (1) of S. 31. This contention, 
in our opinion, is untenable. The ab- 
sence of a provision for pension or 
gratuity from the terms and conditions 
of the employment of teachers in non- 
affiliated colleges cannot hinder the pro- 
motion of study and research, and it is 
idle to contend that without the prospect 
of pension or gratuity no one would 
come forward to engage in study and re- 
search. Giving our earnest consideration 
to the matter, we do not find it possible 
to disagree with the finding of the learn- 
ed Single Judge that Rule 17 is outside 
the powers conferred by the Act on the 
University to frame the regulations. 
Letters Patent Appeal No. 285 of 1968 
must, accordingly, fail. 

9. The learned Judge has, how- 
ever, upheld the validity of Rules 9, 10 
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and 15 and it is against this finding that 
the cross-appeal has been preferred by 
the Khalsa College. 


10. Rule 9 lays down 60 years as 
the age of retirement of an employee 
of an affiliated college and further pro- 
vides that it may be extended up to 65 
years depending on the physical and 
mental fitness of. a teacher. Mr. Agni- 
hotri, appearing for the Khalsa College, 
has fairly conceded that a regulation 
laying down the age of retirement could 
be made by the University, but contends 
that no provision for extension of ser- 
vice of a teacher beyond the age of 60 
years could be made. He argues that 
it cannot be in the interests of educa- 
tional institutions to keep in service 
teachers beyond the age of 60 years, and 
there is no reason why the management 
of affiliated colleges should be compelled 
to retain persons after they had attained 
the age of superannuation. The argu- 
ment is wholly misconceived. 

Rule 9 nowhere enjoins upon the 
management of an affiliated college to 
retain an employee beyond the age of 
60 years, but leaves it entirely to its 
discretion to extend his services upto the 
age of 65 years depending upon physical 
and mental fitness of the employee con- 
cerned. The use of the expression “may 
be extended” in this rule makes it 
abundantly clear that the discretion to 
grant extension beyond the age of 60 
years remains with the management of 
the college concerned. 


11. Rule 10 provides inter alia 
that besides the Principal, who shall be 
an ex-officio member of the Governing 
Body of a non-Government college, two 
representatives of teachers elected in the 
manner stated therein shall be included 
in the management. In attacking the 
validity of this rule, it is argued that the 
enforcement of this rule may result in! 
introducing a non-Sikh into the manag- 
ing body of the Khalsa College, an in- 
stitution established by Sikhs, a reli-' 
gious minority, thus violating Art. 30 of 
the Constitution, which guarantees all 
minorities the right not only to esta- 
blish but also to administer educational 
institutions of their choice. The con- 
tention raised is clearly untenable. The 
learned Single Judge has rejected it ob- 
serving as follows:— 

“It cannot be said that there is any 
certainty that a non-Sikh teacher can be 
elected to the Governing Body. Even 
if he can be elected to a Governing 
Body of 20 persons, the presence of two 
representatives will not in any manner 
alter the real and true composition of 
that Governing Body. The object of 
service Rule 10 is merely to give repre- 
sentation to teachers to that Body. More- 
over, if is open to the Governing Body 


not to appoint ary person as a teacher, 
who is a non-Sikh, and if they appoint 
any person on tre teaching staff, who 
is a non-Sikh they cannot make a griev- 
ance that a non-Sikh has been elected 
to the Governing Body.” 


12. We have no hesitation in 
agreeing with the learned Judge. If an 
educational institution established by a 
minority considers it necessary or in its 
interest to employ teachers not belong- 
ing to that minozity and such teachers 
enjoy the confidence of their colleagues 
and are popular enough to be elected 
to the Governing Body, we fail to see 
how it can const:tute interference with 
the minority’s right guaranteed under 
Art. 30 of the Ccnstitution. 

13. This brings us to the con- 
sideration of Rule 15, which provides for 
arbitration in a dispute arising in con- 
nection” with the termination of the 
service of a Principal or teacher. Mr. 
Agnihotri has not been able to indicate 
what is wrong wth this rule. In fact, 
as observed by the learned Single Judge, 
this provision far from being offensive is 
in the interests of the teaching institu- 
tion as it saves them from unnecessary 
lengthy and expensive litigation and 
enables the manag2ment and the teachers 
to obtain speedy redress. 


14. We thus find no force in any 
of the two appeals and dismiss both of 
them, leaving the parties to bear their 
own costs. 

Appeals dismissed. 
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Plaintiff-Appellant v. The Panchayat Deh 
and another, Defendants-Respondents. 


Letters Patent Appeals Nos. 336, 356 
to 362 and 364 cf 1969, D/- 7-10- ae 
against judgment of Bal Raj Tuli J; 
Second Appeal No. 1351 of 1965, Dj- 
28-1-1969. 


(A) Civil P. ©. (1908), Ss. 190-101 
— Second appeal — Finding on ques- 
tion of facts can be open to attack as 
erroneous in law if not supported by 
evidence or is unreasonable and perverse 
— High Court can reassess evidence even 
in second appeal. 


Inferences fram facts would be a 
question of fact or law according as the 
point for determination is one of pure 
fact or a mixed question of law and 
fact. A finding on a question of fact 
would be open to attack as erroneous in 
law if it is not supported by an evi- 
dence or is unreasonable and perverse. 
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Where the Court of appeal lays 
stress on one set of facts which justify 
the drawing of a particular inference and 
ignores another set of facts which can 
lead to a contrary inference being taken, 
then its finding is perfunctory though 
not perverse and the High Court can 
re-assess the evidence even at the stage 
of second appeal. (Faras 6 and 7 


(B) Wakf Act (1954), S. 3 (D — 
Wakf by user — Indifferent evidence of 
a stray burial or two cannot establish 
a Waki by user in the absence of evi- 
dence of any express dedication. AIR 
1936 PC 83 & AIR 1936 Lah 87, Follow- 
ed. (Para 9) 


(C) Limitation Act (1963), Art. 65 — 
Suit for possession of immovable pro- 
perty by Wakf Board alleging Wakf by 
user — No evidence of dedication or 
user — Suit is not for possession of im- 
movable property based on previous pos- 
session but one based on title—Artiele 
applicable is Art. 65 and not Art. 64 — 
Burden of proving date when defend- 
ant’s possession became adverse to plain- 
tiff is on defendant — (X-Ref:— Limita- 
tion Act (1963), Art. 64) — (X-Ref:— 
Evidence Act (1872), Ss. 101 to 103). 

(Para 13) 
Cases Referred: Chronological Parás 
(1959) ATR 1959 SC 1204 (V 46)= 
1960-1 SCR 271, Paras Nath 
Thakur v. Smt. Mohini Dasi § 
(1957) AIR 1957 SC 49 (V 44) = 
1956 SCR 691, Sree Meenakshi 
Mills Ltd., Madurai v. Commr. 
of Income-tax, Madras 6 
(1936) AIR 1936 PC 83 (V 23) = 
40 Cal WN 449, Ballabh Das v. 
Noor Mohd. 9 
(1936) AIR 1936 Lah 87 (V 23) = 
161 Ind Cas 650, Raushan Din 
v. H. Mohd. Sharif EE 
(1931) AIR 1931 Oudh 293 (V 18) 
=8 Oudh WN 579, Noor Mohd. 
v. Ballabh Das 9 


J. N. Kaushal, with M. M. Singh 
Liberhan, for Appellant: H. L. Sibal with 
R. K. Chibber and S. P. Jain, for Res- 
pondents. 


C. G SURI, J.:— Nine Appeals 
under Cl. 10 of the Letters Patent being 
L. P. A. Nos. 336, 356 to 362 and 364 
of 1969 have been filed against the judg- 
ment dated 28-1-1969 of our learned 
brother, Tuli, J. My Lord had accepted 
9 connected second appeals to set aside 
the judgments and decrees granted in 
favour of the plaintiff-appellant, Punjab 
Waqf Board, by the Court of first ap- 
peal, who had in turn set aside the judg- 
ments and decrees of the trial Court, 
dismissing 9 suits for possession of land 
filed by the plaintiff-appellant. The pro- 
ceedings in all these connected cases had 
been consolidated in these three Courts 
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as the questions of law and fact involv- 
ed were almost the same. We find it 
possible, for the same reasons, to dis- 
pose of these 9 appeals by one judg- 
ment. 

Ze A piece of land which is a part 
of the current Khasra No. 247, corres- 
ponding to Khasra No. 198 of the earlier 
settlement, is shown in the Revenue re- 
cords of village Garhi Brahmanan, 
Tehsil Sonepat, District Rohtak, as un- 
cultivable or barren graveyard (Ghair- 
mumkin Kabarstan). The area of this 
graveyard was given as 3 Bighas 4 
Biswas in these records from 1909-10 to 
1945-46 vide copies of Jamabandis, Exhi- 
bits P.19 and D.1, but in the Jamabandi 
of 1957-58, copy Exhibit D.2, the area 
of the graveyard is shown as 5 Bighas 
7 Biswas. The entries before the parti- 
tion of the country in 1947 show that 
this land was a part of the Shamlat Deh 
and that the proprietors had shares in 
this Shamlat in proportion to the areas 
of their respective holdings (Shamlat 
Deh Hasab Rasad Rakba Khewat). This 
is the entry in the column of ownership. 
In the column of cultivation the Kunjra 
community residents of the nearby town 
of Sonepat, are shown to be in posses- 
sion as tenants-at-will. This entry con- 
tinued upto the time of the partition of 
the country in 1947. Thereafter the 
Jamabandi for the year 1957-58 shows 
the Panchayat Deh to be the owner of 
the Jand while the possession is describ- 
ed to be of the Muslim community 
(Ahle-Islam). In the Jamabandi for 
1961-62, copy Exhibit D.3, another tract 
of land comprising of Khasra No. 169/1 
and having an area of 6 Bighas 12 Biswas 
is similarly described as Ghair-m i 
Kabarstan besides the area of 5 Bighas 7 
Biswas forming part of Khasra No. 247. 


3. The plaintiff Board filed these 
9 suits for possession of separate pieces 
of land shown in plans, Exhibits P.1 to 
P.9 and P. W. 1/1, in February 1964. The 
person who was described to be in illegal 
possession of each piece of land was 
impleaded as defendant No. 1 in the suit 
for possession of that separate piece 
forming part of Khasra No. 247. Pan- 
chayat Deh was impleaded as res- 
pondent No. 2 in all these cases. 
It was alleged that Khasra No. 247 being 
a Ghair-mumkin Kabarastan was Waaf 
property and that the plaintiff Board was 
vested with general superintendence and 
control over all waaqfs in the State and 
was in possession until it had been 
illegally dispossessed in August 1963. The 
Panchayat Deh came forward to contest 
all these suits but the persons who had 
been impleaded as Defendant No. 1 in 
each case did not care to put in appear- 
ance. It has appeared in evidence that 
the. Gram Panchayat has obtained evic- 
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tion decrees against all these persons and 
they would naturally be interested in a 
decision of the case which has the effect 
of depriving the Gram Panchayat of the 
right to execute, temporarily or perman- 
ently, these decrees. The plaintiff Board 
not being a party may not be in a posi- 
tion to take advantage of these decrees. 


4. The trial Court dismissed these 
suits on the grounds, inter alia, that the 
plaintiff Board was not empowered to 
file suit against persons unconnected with 
the Waqf and that the land had vested 
in the Gram Panchayat under the Pun- 
jab Village Common Lands (Regulation) 
Act, 1953 (No. 1 of 1954). It was also 
observed that the suits were time-barred 
as it had been conceded that the plaintiff 
Board was never in possession of the 
land in suit within 12 years. As there 
was nothing to show that the disputed 
land was being used as a graveyard when 
the Punjab Village Common Lands (Re- 
gulation}) Act, 1953 (No. 1 of 1954), 
was enacted, there was nothing to pre- 
vent the vesting of this land in the 
Gram Panchayat. The Senior Sub-Judge 
at Rohtak who heard the appeals filed by 
the plaintiff Board relied on the entries 
in the Jamabandis- and some oral evi- 
dence examined by the parties to come 
to the finding that the land was a Ghair- 
mumkin Kabarstan and ‘that it could not 
vest in the Gram Panchayat. Being 
waaqf property the general superintend- 
ence and control over the property was 
declared to vest in the plaintiff Board. 
The suits were found to be within time 
in view of Sec. 3 of the Public Waqfs 
(Extension of Limitation) Act (No. 29 of 
1959). The provisions of Punjab Act 
No. 1 of 1954 were found to have no 
effect on these suits. The plaintiff 
Board’s appeals were accordingly accept- 
ed and the judgments and decrees of the 
sini Court dismissing the suits were set 
aside. 


o 5. The Panchayat Deh came up 
in second appeal to this Court. The 
entries in the records of rights were 
found to be against the real facts pre- 
vailing after the partition of the country. 
There was no satisfactory evidence 
about the dedication of the land as a 
Kabarstan and so far as the plaintiff’s 
case on the basis of long user was con- 
cerned, it was observed that the plain- 
tiff had never set up the case of waqf 
by user and that the claim for posses- 
sion was made only on the basis of the 
Jamabandi for the year 1961-62. A 
number of cases cited by both the par- 
ties were discussed at length and as the 
land had not been used as a graveyard 
Since 1947. the land was found to have 
vested in the Gram Panchayat. The suits 
were also found to be time-barred as it 
had been admitted on behalf of the 
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plaintiff Board that it had not been in 
possession of the land at any time within 
12 years preceding the filing of the suits. 
On these findings the second appeals 
were accepted and the judgments and 
decrees of the Court of first appeal were 
set aside while those of the trial Court 
were restored. 


6. The firs; submission made by 
the learned counsel for the appellant, 
Shri Kaushal, was that the learned 
Single Judge had upset a finding of fact 
of the Court of first appeal which was 
based on: reliable oral and documentary 
evidence and that this was beyond My 
Lord’s jurisdiction. Reliance was in this 
connection placed on the case of Paras 
Nath Thakur v. Emt. Mohini Dasi, AIR 
1959 SC 1204, which had followed the 
ruling in Sree Meenakshi Mills Ltd, 
Madurai v. Commr. of Income-tax, 
Madras, AIR 1957 SC 49. In the last 
mentioned case it was observed by the 
Hon’ble Judges o3 the Supreme Court 
that when a conclusion has been reached 
on an appreciation of a number of facts 
established by the evidence, whether that 
is sound or not must be determined not 
by considering the weight to be attached 
to each single fact in isolation, but by 
assessing the cumulative effect of all the 
facts in their setting in the picture as a 
whole. The proposition that an infer- 
ence from facts is one of law will be 
leorrect in its application to mixed ques- 
tions of law and fact but not to pure 
questions of fact. Inferences from facts 
would be a question of fact or law ac- 
cording as the pcint for determination 
is one of pure fact or a mixed question 
of law and fact. A finding on a ques- 
tion of fact would be open to attack as 
erroneous in law if it is not supported 
by any evidence or if it is unreasonable 
and perverse. 


a A If in the ease in hand I find 
that the Court of first appeal has laid 
stress on one set cf facts which justified 
the drawing of a particular inference 
and has altogether ignored another set 
of facts which could lead to a contrary 
inference being drawn, then it could be 
said that the finding was rather perfunc- 
tory, if not altogether perverse. Such a 
careless finding would justify the High 
Court to re-assess the evidence even at 
the stage of second appeal. The entries 
in the revenue records together with 
some weak oral evidence had been taken 
into consideration but the conditions ad- 
mittedly brought <ebout in the wake cf 
the partition of the country and the 
attending deterioration in the law and 
order situation leading to the evacuation 
to Pakistan of the Muslims from this 
part of the country right from Delhi to 
West Pakistan had also to be kept in 
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mind while judging the correctness of 
the entries in the revenue records for 
the years subsequent to the partition of 
the country. It cannot therefore be said 
that there were no just grounds for 
going all over again into the findings of 
fact. The question how far the land 
had acquired the character of a waaf 
by long user over a period of about four 
decades followed by a quarter of a cen- 
tury of disuser and how far this user 
followed by disuser prevented the vest- 
ing of the land in the Gram Panchayat 
under Punjab Acts Nos. 1 of 1954 and 
18 of 1961 were mixed questions of law 
and fact which could have been gone 
into by the High Court. 


g. The standards of pleadings 
being what they are in this country, it 
cannot be said that the plaintiff Board 
had not set up a case of waqf by user. 
Where a pleading is open to criticism 
that it is vague and ambizuous but has 
been allowed to be used as‘the basis of 
the proceedings, it may have the ad- 
vantage that the party cannot be pinned 
down or committed to any particular 
position. The plaintiff Board had alleg- 
ed that the land in suit was waqf pro- 
perty being Ghairmumkin Kabarstan. 
This averment cannot be said to have 
set up only a case of wagf by express 
dedication. There is nothing to indicate 
that the plaintiff Board had precluded 
itself from proving the alleged ‘waqf’ by 
any one or more of the modes indicated 
in the definition of the word as given 
in Section 3 (1) of the Waqf Act, No. 29 
of 1954. The rules of the Court then 
require that a copy of the latest Jama- 
bandi should accompany the plaint in 
such cases. It is the general practice in 
such suits that after the plaintiff has 
made an averment about his title or pos- 
session he adds the words that the copy 
of the latest Jamabandi is attached (in 
compliance with-the rules). That does’ 
not however mean that the party relies 
only on that Jamabandi in support of 
his averment. The final draft of the 
plaint in these cases is a typed out docu- 
ment and the words ‘the plaintiff was in 
possession of the land’ have been added 
by hand after the reference to the copy 
of the latest Jamabandi. From plead- 
ings of this type drafted by a muffasil 
lawyer it cannot be said that the plain- 
tiff did not intend to establish the alleg- 
ed waqt by any one or more of the 
modes permitted by law. Nor can the 
reference to the latest Jamabandi be 
taken to mean that possession was sought 
to be established only on the strength 
of that piece of evidence and on no 
others. Furthermore, we may seem to 
be entering into a realm of surmises if 
we say that entries in the records of 
rights could be due to the mischievous 
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manipulations of any Muslim officials of 
the Revenue Department. The compact 
majority community that. represented the 
main proprietary body of the village 
would not have allowed any adverse en- 
tries to go unchallenged for a period of 
about forty years and the inconsequential 
changes in the entries in these records 
for the years subsequent to 1947 A. D. 
came about after the Muslims had eva- 
cuated and the non-muslims had taken 
over. 


9. Most of the rulings which had 
been cited before the learned Single 
Judge were of the year prior to the par- 
tition of the country or from far off 
States that had not been directly affect- 
ed by the partition of the country in 
1947 in the same manner in which this 
part of the country was affected. The 
conditions brought about by the parti- 
tion of the country could not have been 
foreseen or visualized by the Courts that 
decided the cases which had been cited. 
Any observations made in those rulings 
were intended to dispose of only those 
particular cases and these observations 


- have to be taken in the context In which 


they were made. The Courts could not 
have had under contemplation the un- 
usual or unforeseen conditions or the 
deterioration in the law and order situa- 
tion that followed the partition of the 
country in far off States or places. It is 
true that the burying of a few dead 
bodies could consecrate a piece of land 
but this observation apparently does not 
take into consideration the fact that 
graves can and have been obliterated 


- and that the land has been built upon. 


The Courts were apparently taking into 
account the fact that the dead are gene- 
rally allowed to lie undisturbed. No 
Courts or the Jaws of a land can how- 
ever afford to ignore hard accomplished 
facts or to remain behind the times. 
May be that the desecration of the graves 
has been due to the absence or help- 
lessness or the temporary demoralization 
of the minority community because of 
the massacre of life or fear of death 
that followed in the wake of the parti- 
tion of the country but where a party 
is relying upon long user as evidence 
of dedication of any property in waadf, 
we have also to keep in mind that this 
user had been discontinued at a parti- 
cular point of time. The conversion or 
consecration of any secular property into 
a waqt by user would of necessity be a 
long drawn out and gradual process 
lasting over a period of years and it is 
not necessary that the process takes 
only one direction or keeps a uniform 
pace throughout. In some of the cases 
discussed in the judgments under appeal 
the slow process had been continuing 
from times immemorial before a waqf 
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by user was found to have been esta- 
blished. There can be circumstances that 
arrest the advance or progress of the 
process or which may even give it a turn 
in the wrong or opposite direction. The 
process has to reach a stage when it can 
be said to have become absolute; a 
stage of no return whereafter the process 
cannot take a turn for the worse. There 
is nothing on record to indicate that this 
process in our case had reached that 
absolute stage when the Ahl-i-Islam 
evacuated from the village in or about 
the year 1947 A. D. Mohd. Ibrahim of 
Sonepat whose name and age (70 years) 
may seem to entitle him to some vene- 
ration is the only person examined as a 
witness by the  plaintiff-Board who 
claims to have any personal knowledge 
with regard to the conditions prevailing 
here before the partition of the country. 
He says that he attended some burials 
here but he does not give us even ap- 
proximately the number of graves he 
found or the area over which these had 
been spread out. ‘This indifferent evi- 
dence of a stray burial or two cannot 
establish a waqf by user in the absence 
of evidence of any express dedication. 
Where a large tract of land is studdad 
with a grave here and a grave there 
without forming a cluster anywhere, the 
circumstantial evidence may fail to est- 
blish a waqaf by user. If the muslim pro- 
prietors formed a negligible proportion 
of the village population and had taken 
up residence in another town, they may 
not have always been bringing their 


dead for burial in the village. In this 
connection, the observations of their 


Lordships of the Privy Council in Ballabh 
Das v. Noor Mohd., AIR 1936 PC 83 may 
be referred to. These observations heve 
been reproduced in the judgments under 
appeal. The contrary findings of the 
High Court which were set at naught by 
the Privy Council are also reproduced 
by the learned Single Judge while dis- 
cussing Noor Mohd. v. Ballabh Das, AIR 
1931 Oudh 293. 


10. It is then in evidence that no 
dead bodies have been buried in this 
graveyard ever since 1947. This village 
which derives its name from a Hindu 
community had a small sprinkling of 
Muslim population before the partition of 
the country. The Muslims had evacuat- 
ed from the village and there is no 
chance that the members of the com- 
munity who managed to reach Pakistan 
would be coming back to the village to 
settle down here. There is also no satis- 
factory evidence as to the number of 
dead bodies that had been buried in the 
piece of land in dispute. The graveyard 
has been built upon and all traces of 
any graves have been removed. Under 
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the circumstances. the land may, by long 
disuser, appear to have been cured of 
the character which could have prevent- 
ed it from vesting in the Gram Panchayat 
on coming into force of. the Punjab Act 
No. 1 of 1954. This Act was repealed 
By and re-enactec as Punjab Act No. 18 
ef 1961. The definition of Shamlat Deh 
im these Acts would not seem to except 
from the operation of that Act any 
graveyards and the land may seem to 
haye vested in the Gram Panchayat in 
early 1954. The plaintiff Board came 
iato existence in 1960 and there is a 
race between two statutory bodies for 
the vesting of control or management 
over the land in dispute. These statu- 
tory bodies are vested with control or 
management of such property for cer- 
tain purposes and a sort of trust is creat- 
ed for the benefit of the community as 
a whole or of a certain section thereof. 
In this case the dispute for the race 
between the two statutory bodies for the 
right to control and manage the land 
cannot be settled without reference to 
the community or section of the popula- 
tion which is supposed to be the bene- 
ficiary under the trust created by force 
of circumstances. The actual purpose 
for which the trust property can be 
utilised has also to be one of the deter- 
mining factors and as there is now no 
one in the village who may have occa- 
sion to use the land as a graveyard, 
there was no bar to the vesting of this 
land in the Gram Panchayat under Pun- 
jab Act No. 1 of 1954. The few Muslims 
who were proprietors in this village 
having evacuated and there being no 
immediate prospect of their coming back, 
it is not known for whose benefit the 
plaintiff Board sz2eks to maintain and 
administer a graveyard. 


11. The rulings cited before us 
had also been cited before the learned 
Single Judge and have been discussed 
by him at length. The ruling that may 
seem to have a direct bearing on the 
peculiar facts of our case is K. Raushan 
Din v. H. Mohd Sharif, AIR 1936 Lah 
87. In that case there was no direct 
evidence of dedication and waqf was 
sought to be established by evidence cf 
user. The evidence showed nothing more 
than the fact that some persons had been 
buried in the piece of land in dispute 
many years ago. This was found to be 
insufficient to establish the dedicated 
character of the land by this type of 
user. In our case also the evidence 
about user as a graveyard for a period 
of about 40 years before the partition 
of the country is not of a very satis- 
factory character. As against this there 
fs reliable evidence that the land has 
not been used as a graveyard for very 
nearly a quarter of a century. The land 
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in dispute cannot therefore be said to 
have had such a character in 1954 so 
as to prevent the vesting of that land 
in the Gram Panchayat under Punjab 
Act No. 1 of 1954. 


12. As regards the question of 
limitation, it has been observed by the 
learned Single Judge that it was ad- 
mitted on behalf of the plaintiff Board 
that it had not been in possession of the 
land at any time within 12 years preced- 
ing the filing of the suits. From what 


the appellant’s counsel who argued the | 


case before the learned Single Judge 
tells us, the reference could be to the 
concession made by the counsel for the 
plaintiff Board in the trial Court. The 
admission cannot however be described 
to be of any damaging character. The 
Plaintiff Board came into existence in 
1960 and there could be no question of 
the plaintiff Board being in possession 
during the period before the date of its 
coming into existence. Section 3 of 
Central Act No. 30 of 1959 which was 
invoked by the Court of first appeal has 
apparently no application because it 
deals with public wagfs as defined in 
Section 2 of that Act. The extension of 
limitation is available only in suits for 
possession of any immovable property 
forming part of a public waqf. To esta- 
blish that any property or institution is 
a public waqaf, there has to be evidence 
oË permanent dedication of the immov- 
able property by a person professing 
Islam. In our case there is no evidence 
of any express dedication much less that 
it was by a person professing Islam. Jn 
our case the identity or religion of the 
person or persons making the alleged 
dedication is not known to either party. 


13. It was however conceded by 
Shri Sibal, learned counsel for the res- 
pondent Gram Panchayat, that the new 
Limitation Act of 1963 which came into 
force on 1-1-1964 would be applicable 
to our case. I however do not agree 
with Shri Sibal that this is a suit for 
possession of immovable property based 
on previous possession and not on title. 
To my mind, it is clearly a suit for pos- 
session of immovable property or any 
interest therein based on title. The part 
of the Schedule to the Limitation Act 
of 1963 that would therefore be applic- 
able is Art. 65 and not Art. 64. The 
burden of proving the date when the 
defendant’s possession became adverse to 
the plaintiff is on the defendant under 
the new law of limitation. It has been 
admitted by Bhim Singh, D. W. 3, that 
the defendants other than the Pan- 
chayat had constructed the houses on 
this land a few months before the filing 
of the suits. The Panchayat had been 
able to secure eviction decrees against 
these persons in possession which may 
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imply that their adverse possession had 
not lasted for the statutory period so as 
to enable these persons to resist their 
dispossession. 

14. On the basis of the entries in 
the records of rights it can be said that 
a few dead bodies had been buried in 
this piece of land during a period of 35 
to 40 years before the partition of the 
country but the circumstances are such 
that we can believe that the user of 
this land for this particular purpose had 
discontinued for about two decades after 
the partition of the country apparently 
because the minority community had 
evacuated from the village. It cannot 
be said that the user before the partition 
of the country had lasted upto a point 
of no return and if the land could as- 
sume a certain character by user over 
a period of years, then the discontinua- 
tion of that user at a particular time 
could have cured the land of its con- 
secrated character as wagf so as to 
justify the vesting of this land in the 
Gram Panchayat for the benefit of the 
present residents of the village. The 
minority community that could have oc- 


‘easion to use the land as a graveyard 


having evacuated from the village and 
the particular user having discontinued, 
there is no point in maintaining or ad- 
ministering the land as a graveyard. The 
consecration of the land by the burying 
of a few dead bodies has come to an 
end with the desecration and obliteration 
of all traces of these graves and the land 
has been cured by continued disuser of 
the character that it may have acquired 
by indifferent user as a graveyard for 
a few decades beforé me partition of the 
country. 

15. In this view of the matter, 
the appeals are dismissed and the direc- 
tion by the learned Single Judge that 
the parties may be left to bear their 
own costs throughout shall hold good 
upto the present stage of the proceed- 
ings. 

R. S. NARULLA, J.: 16. I agree 
that all these appeals be dismissed leav- 
ing the parties to bear their own costs 
throughout. 

Appeals dismissed. 
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(A) Tenancy Laws — Pepsu Ten- 
ancy = Agricultural Lands Act (13 of 
1955), S. 23 — A tenant acquires pro- 
prietary rights not from the date on 
which he deposits the first instalment of 
compensation but on the date on which 
the certificate is issued to him under 
S. 23 (3) — Prior to that he dong ape a 
tenant. (Paras 5, 10) 


(B) Tenancy Laws — Pepsu eee 
and Agricultural Lands Act (13 of 1955), 
S. 23 (3) — The authorities are not bound 
to issue the Certificate under S. 23 (3) 
immediately on the deposit of first instal- 
ment of compensation by the tenant but 
only when under R. 15 the tenant sup- 


plies one-rupee stamp paper — This is | 
quite consistent with the provisions of 
S. 24. (Para 12) 


Tirath Singh, for Petitioner; H. kL, 
Sibal with R. C. Setia and Ashok Bhan, 
for Respondents. 


HARBANS SINGH. C. J.:— This 
judgment shall dispose of L. P. A. Nos, 
628 to 640 of 1970, as they arise out of 
the same judgment of the learned 
Single Judge. 

2. The only point involved in 
these Letters Patent Appeals is, whether 
the title of a tenant, who is allowed to 
purchase land under his tenancy, on an 
application being made under Section 22 
and granted under S. 23 of the Pepsu 
Tenancy and Agricultural Lands Act, 
1955 (hereinafter referred to as the Aet) 
would be with effect from the date on 
which he deposits the first instalment of 
compensation in the application for the 
acquisition of proprietary rights granted 
by the Assistant Collector First Grade or 
from the date the certificate is issued to 
him under the provisions of sub-s. 8) 
of Section 23 of the Act read with 
Rules 15 and 17 framed under the Act. 


3. Under Section 23 of the Aet, 
when an application is made under See- 
tion 22 by a tenant to the Prescribed 
Authority, the Prescribed Authority satis- 
fies itself that the applicant is entitled to 
acquire proprietary rights and then pro- 
ceeds to determine the compensation 
payable. After determining such com- 
pensation, the instalments to be paid are 
determined and then the tenant is re- 
quired. by an order in writing, to de- 
posit the first instalment within fifteen 
days, which period can be extended to 
one month. Sub-section (3) of S. 23 of 
the Act then lays down as follows:— 


“Where the first instalment of com- 
pensation has been deposited in accord- 
ance with the provisions of sub-sec, (2), 
the prescribed authority shall issue to 
the applicant a certificate in the prescrib- 
ed form declaring him to be the land- 
owner in respect of the land specified 
in the certificate.” 
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4. In the vresent case the order 
in writing was passed on 3ist December, 
1959, and the first instalment was de- 
posited on 12th January, 1960. No cer- 
tificate was issued thereafter till 29th 
November, 1964. The reason was that 
under Rule 15 a certificate which is to 
be given by the Prescribed Authority 
under Section 23 (3) of the Act, is to be 
issued to the tenant on a general stamp 
paper of the value of rupee one to be 
furnished by him. The requisite stamp 
paper was supplied only on 20th Novem- 
ber, 1964, and the certificate was issued 
thereafter, as stated above. For the 
period up to 29th November, 1964, the 
landowner claimed rent from the ten- 
ant. The Authority under the Act held 
that the landowner could claim the rent 
or batai, because the title of the land- 
owner in the land was extinguished and 
the proprietary rights acquired by the 
tenant became effective only from the 
date of the certifizate. This led to the 
writ (Civil Writ No. 1583 of 1970)* filed 
by the tenant urging that it was the 
duty of the authorities to issue a certi- 
ficate under sub-s. (3) of S. 23 of the Act 
and that even if the same was issued 
subsequently, the title would date back 
to the date of the deposit of the first 
instalment. This was negatived by the 
learned Single Judge and hence these 
appeals. 

5. Unlike the provisions of Sec- 
tion 18 of the Punjab Occupancy Ten- 
ants (Vesting of Proprietary Rights) Act, 
19538, the title of the tenant is not auto- 
matic on deposit of the first instalment. 
The title of the tenant starts with effect 
from the date of the certificate. It was 
urged that the issue of certificate in 
view of the provisions of sub-section (8) 
of S. 28 of the Acz, is merely a clerical 
or ministerial act. 


6. This contention ‘does not ap- 
pear to be correct in view of the pro- 
visions of Section 24 of the Act. which 
runs as follows:— 


"(1) Any person who is entitled to 
acquire proprietary rights in respect of 
any land under this Chapter may at any 
time after the amount of the first in- 
stalment of compensation is deposited 
under sub-section (2) of S. 23 but be- 
fore a certificate is issued to him under 
sub-section (3) of that section make a 
declaration in writing in the prescribed 
manner before the prescribed authority 
that he has abandoned his intention to 
acquire proprietary rights in such land. 


(2) Where any declaration is made 
under sub-section (1), the amount of the 
first instalment cf compensation, de- 
posited by the tenant under sub-sec. (2) 
of S. 23 shall be refunded to him.” 


*Reported in AIR 1971 Punj 262. 
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7. Section 24 thus gives option to 
the tenant, even after he has deposited 
the first instalment of compensation, to 
abandon his intention to acquire the pro- 
prietary rights and this option can be ex- 
ercised by him before a certificate is 
issued to him under sub-s. (3) of S. 23 of 
the Act. No time limit is placed for 
the issuance of the certificate either 
under the Act or under the Rules. It 
is, therefore, clear that it is for the ten- 
ant to choose his own time to make a 
request for the certificate being granted 
to him. So long as he does not get a 
certificate, he can exercise his option to 
abandon his intention to acquire the 
proprietary rights and on his so doing 
the amount of the first instalment of 
compensation deposited by him is to be 
refunded. Rule 15 further provides that 
the original certificate, when issued, is 
to be given to the tenant and three copies 
have to be prepared. One of the copies 
is sent to the landowner. This is the 
only way in which the landowner comes 
to know, first, that the tenant has de- 
posited the first instalment of the com- 
pensation and, secondly, that he has ir- 
revocably exercised his right to acquire 
the proprietary rights and has not taken 
the advantage of the provisions of Sec- 
tion 24 of the Act to abandon his inten- 
tion to do so. The learned counsel for the 
appellants could not point out any other 
provision of law by which the landowner 
comes to know that the first instalment 
has been deposited and that he is entitl- 
ed to withdraw the same. 


8. It is thus clear from the pro- 
visions of the Act and Rules framed 
thereunder that— 


(1) after the application for acqui- 
sition of proprietary rights is granted, it 
is open to the tenant to deposit the first 
instalment or not to do so; 


_. (2) if he deposits the first instalment 
within the time prescribed, he does not 
automatically acquire the proprietary ` 
rights as is the case under Section 18 
of the Punjab Occupancy Tenants (Vest- 
ing of Proprietary Rights) Act; 

(3) till he applies for the certificate 
and gets it. he can exercise his option to 
abandon his intention to acquire the 
proprietary rights; 

(4) till a certificate is granted and 
a copy of the same is sent, as provided 
under Rule 15, to the landowner, the 
latter has no information that the 
tenant has unequivocally exercised his 
option to acquire the proprietary rights 
and that he can withdraw the first instal- 
ment or any subsequent instalment, 
already paid; and 

- (5) the title re. the proprietary rights 
of the landowner in the land gets ex- 
tinguished and the same gets vested in 
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the tenant simultaneously on the issu 
of the certificate. 


Q From the above, it follows 
that the option being that of the tenant, 
he can apply for getting the certificate 
at anytime he likes, after payment of the 
first instalment. The grant of the certi- 
ficate is not a mere clerical act. It þe- 
comes ministerial or clerical act only 
after the tenant exercises his option to 
get the certificate by making an appli- 
cation and putting in a one-rupee stamp 
paper. 


10. The certificate, therefore. has 
to bear the date on which it is issued 
and it is only that date from which ihe 
tenant gets vested with the proprietary 
rights and prior to that the proprietary 
rights continue to be vested in the land- 
owner and the relationship between the 
parties remains that of the landowner 
and the tenant. y 


11. Another point taken before 
the learned Single Judge and before us 
was that Rule 15, which provides for a 
stamp paper to be supplied by the ten- 
ant goes beyond Section 23 (3) of the 
Act, which imposes a duty on the autho- 
rities to issue a certificate on the receipt 
for the first instalment having been pro- 
duced before them. 


12. We are afraid, there is no 
force in this contention, because in view 
of the provisions of Section 24 of the 
Act, which gives the tenant an option to 
abandon his intention to acquire pro- 
prietary rights even after depositing the 
first instalment, it is abundantly clear 
that it is for the tenant to decide when 
he would like to have the certificate. 
Provision for supplying one-rupee stamp 
paper in the Rules, before the certificate 
is granted, is, therefore, quite consistent 
with the provisions of Section 24 of the 
Act. The supply of the stamp paper 
would indicate the decision of the ten- 
ant finally to acquire the proprietary 
rights. 


13. For the reasons given above, 
we feel that there is no force in these 
appeals and the same are hereby dismis- 
sed and the judgment of the learned 


Single Judge is confirmed. In the pecu- 


liar circumstances of the case, there will- 


be no order as to costs. 
GURDEV SINGH, J.: 14. I agree. 


Appeals dismissed. 
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(V 58 C 132) 
B. S. DHILLON, J. 


Kaur Sain, Appellant v. Bibi Birinder 
Kaur, Respondent, . 


Second Appeal No. 867 of 1965, D/- 
10-3-1970, from decree of R. K. Sharma, 
S. S. Judge with enhanced appellate 
Powers, Sangrur, D/- 31-3-1965. 

Easements Act (1882), S. 35 — A 
person has a right to open windows and 
ventilators in his own wall abutting his 
neighbour’s Jand unless thereby he 
invades the privacy or other pre-exist- 
ing and well established right of his 
neighbour but he has no right to open 
a door abutting the land of his neighbour. 
AIR 1933 Lah 847 & AIR 1953 Pepsu 150, 
Rel. on; Case law referred. 

(Paras 11, 12) 


Cases Referred: Chronological Paras 

(1953) AIR 1953 Pepsu 150 (V 40)= 
ILR (1952) Patiala 255, Bhag 
Singh v. Sewa Singh 2, 10, il 

(1941) AIR 1941 Oudh 442 (V 28)= 
1941 OWN 509, Ganesh Prasad 


v. Basdeo 

(1935) AIR 1935 All 754 (V 22)= 
1935 All LJ 432, Tika Ram 
Joshi v. Ram Lal Sah 

(1933) ATR 1933 Lah 847 (V 20)= 
148 Ind Cas 224, Kashi Nath v. 
Ram Jiwan 2, 3, 

(1931) ATR 1931 Pat 212 (V 18)= 
12 Pat LT 714, Kesho Sahu v. 
Mt. Mukta Kiman 3, 8 

S. C. Goyal, for Appellant; Ch. Dalip 
Singh, for Respondent. 


JUDGMENT:— Bibi Birinder Kaur 
plaintiff, brought a suit against the ap- 
pellant-defendant for issuing a manda- 
tory injunction requiring the defendant 
to close the door, windows and parnalas, 
which abut the land of the plaintiff 
The appellant-defendant denied the aver- 
ments made in the suit after which the 
issues were framed by the learned trial 
Court, The learned trial Court, after 
examining the evidence led by the par- 
ties, came to the conclusion that the suit 
of the plaintiff was well founded and a 
decree for mandatory injunction was 
passed in favour of the plaintiff against 
the appellant-defendant requiring the 
defendant to close the door, windows,. 
and parnalas which abut the land of 
the plaintiff as shown in plan Exhibit 
P.l. The present appellant-defendant 
went up in appeal before the Senior 
Subordinate Judge. Sangrur, (exercising 
the enhanced appellate powers) who dis- 
missed the same vide his order dated 
the 31st of March, 1965. 


2. In preliminary hearing this 
appeal came up before Gurdév Singh, J 
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who while admitting the same, passed 
the following order:— 

“Shri S. C. Goyal, 

Points out that there is conflict of 
opinion between AIR 1933 Lah 847 and 
AIR 1953 Pepsu 150 and there is no re- 
ported decision of this Court on the 
point in issue. Admitted S. B. To be 
heard during this year. Notice regard- 
ing stay. Interim stay to continue for 
the meanwhile.” 


3. It may be stated that in the 
present case the appellant-defendant has 
opened one door towards the side of the 
land of the plaintif, two windows on the 
ground-floor, two windows on the Ist 
floor and four parnalas. This fact has 
not been disputed before me by the 
learned counsel foz the parties when the 
case was being argued. The learned 
counsel for the appellant, Mr. S. C. 
Goyal, contended that both the Courts 
below have taken erroneous view of the 
legal position and have erred in decree- 
ing the suit of the plaintiff-respondent. 
He has relied on Kashi Nath v. Ram 
Jiwan, AIR 1933 Lah 847, Ganesh Prasad 
v. Basdeo, AIR 1941 Oudh 442, Kesho 
Sahu v. Mt. Muktakiman. AIR 1931 Pat 
212, and Tika Rem Joshi v. Ram Lal 
Sah, AIR 1935 Ali 754. 


4. His conzention is that every 
owner has got a right to open apertures 
in his own wall end unless by doing so 
he invades the privacy or any other pre- 
existing and well-established right vest- 
ed in his neighbour, the latter cannot 
force him to close the apertures. The 
neighbour’s remedy is to build on his 
own land or otherwise obstruct the 
apertures. 


5. I have gone through the autho- 
rities referred to Dy the learned counsel 
for the appellant and am of the opinion 
that the principle of law as argued by 
the learned couns=2l for the appellant is 
stated therein. 


6. In Kashi Nath’s case, AIR 1933 
Lah 847 (supra), it was held by Tek 
Chand, J. that every owner has got a 
right to open apeztures in his own wall 
and if the neighbour has got any other 
pre-existing and well-established right, 
it is only in that circumstance that a 
mandatory injunction can be issued as 
against the owner. The facts of that 
case are quite akin to the facts of the 
present case. 


he In Ganesh Prasad’s case, AIR 
1941 Oudh 442 (supra), it was held that 
in a case where the plaintiff apprehends 
acquisition of easement to light and air 
if the doors are allowed to stand, that 
would be no ground to prevent the de- 
fendant from enjoying his property 
without interfering with the plaintiffs 
right to enjoy his property, 
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8. In Kesho Sahu’s case, AIR 1931 
Pat 212 (supra), it was held that there 
is no inherent right to privacy. Such 
a right, if it can arise at all, can arise 
only by express usage, by grant, or by 
special permission. 

9. Similarly, in Tika Ram Joshi’s 
case, AIR 1935 All 754 (supra) it was 
held that a right of privacy must be pro- 
ved by the person who claims it. 


10. The learned counsel for the 
respondent has relied on AIR 1953 Pepsu 
150. In that case Hon’ble the Chief Jus- 
tice Mr. Teja Singh (as his Lordship 
then was) held that when a man opens 
a door in another man’s Jand he inter- 
fers with the right of the latter to use 
that land without obstruction because the 
existence of the door would naturally 
enable the former to pass over the land 
or to trespass into it. The learned Chief 
Justice further held that if the person in 
whose land the door is opened sits silent 
and does not take any action for closure 
of the door, after the lapse of twenty 
years the opener of the door might come 
forward with the plea that he had ac- 
quired an easement either of light or of 
right of way over the neighbour’s land 
and this would certainly subject the 
owner of the land to a great hardship 
or it may lead to an irreparable injury. 
The learned Chief Justice also held that 
the argument that the owner of the land 
can take any other steps for closing the 
door such as building a wall in front 
of it. ignores the fact that this would 
compel the person concerned to incur an 
expense which he might not be able fo 
bear or which he may not like to bear 
if left to himself. On the facts of this 
case, an injunction directing the doors 
to be closed was issued by the learned 
Additional District Judge, Barnala, and 
the appeal against such order was dis- 
missed by the learned Chief Justice, 


11. After going through the 
above mentioned authorities I am of the 
opinion that the correct position of law 
would be that if a person opens windows 
or ventilators in his own wall but facing 
towards the adjoining land belonging to 
another person, the principle laid down 
in Kashi Nath’s case, AIR 1933 Lah 847 
(supra) would be the correct principle. 
But in a case where a person opens a 
door which opens towards the land of a 
neighbour. in that case the principle as 
laid down in Bhag Singh’s case, AIR 
1953 Pepsu 150 (supra) would be the 
correct principle, which shculd be follow- 
ed. The reason for this is very simple 
and that is this, that a door is apparent- 
ly meant for the inmates of the house 
to get into the house or to get out of 
it. Further no person has got the right 
to enter into the land of the neighbour 
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without his permission. Thus if the door 
fis allowed to remain without permission 
of the owner of the land adjoining the 
wall in question, that would certainly 
violate the right of ownership of the 
land which legally belongs to the said 
owner. The same would be the position 
im land about Parnalas. As far as the 
question of windows and ventilators is 
concerned, I am of the opinion that every 
owner has got a right to open such like 
apertures on his own wail and unless 
by doing so he invades the privacy or 
any other pre-existing and well-establi- 
shed right vested in his neighbour, the 
latter cannot force him to close the aper- 
tures. Of course, the neigzhbour’s re- 
medy to build on his own land or other- 
wise obstruct the apertures may he 
available to him and the argument that 
in that case the neighbour shall have 
to spend something, would not be very 
material because it is for his own per- 
sonal benefit that he is to take the steps 
as and when thought proper by him. 
12. Coming to the facts of the 
present case, it is an admitted fact that 
the land of the plaintiff-respondent is 
lying vacant. She is not living in the 
neighbourhood of the defendant. Thus 
applying the above principle enunciated 
by me in the earlier part of the judg- 
ment, I am clearly of the opinion that 
the appeal filed by the defendant has to 
be partially accepted. A decree for man- 
datory injunction is, therefore, passed in 
favour of the plaintiff and against the 
appellant-defendant requiring the de- 
fendant to close the door and parnalas. 
He shall be at liberty to keep the win- 
dows on his own wall and the plaintiff 
will be at liberty to obstruct the said 
apertures as and when required by her, 
by raising construction on her own land. 
The judgment and decree of both the 
Courts below shall stand amended to the 
extent indicated above. This appeal is 
disposed of accordingly. Keeping in view 
the facts and circumstances of the case, 
there will be no order as to costs. 


Order accordingly, 


AIR 1971 PUNJAB & HARYANA 491 
(V 58 C 133) 
D. K. MAHAJAN AND GOPAL 
SINGH, JJ. l 


Victory Public Hill Motor Trans- 
port Co. (Pvt.) Ltd., Hoshiarpur, Appel- 
lant v. Kartar Bus Service Ltd, 
Jullundur and another, Respondents. 

Letters Patent Appeal No. 611 of 
$969, D/- 17-3-1971, from judgment of 
P. C. Jain, J. reported in AIR 1971 Punj 
331. 


HO/HO/D633/71/YPP/S 


V. P. H. M. Transport Co. v. Kartar Bus Service [Prs. 1-2] P. & H. 491 


(A) Motor Vehicles Act (1939), Sec- 
tion 64 (f) — Appeal under; aggrieved 
person not opposing the grant of permit 
~= Appeal not maintainable. 


Failure to oppose the grant of per- 
mit before the original authority renders 
person aggrieved by the grant of permit 
incompetent to appeal under this clause 
and in such case the appellate authority 
will have no jurisdiction to entertain an 
appeal. (Para 4) 


(B) East Punjab (Amendment) Motor 
Vehicles Act (28 of 1948), S. 64 (h) — 
Appeal rejected as not maintainable — 
Revisional authority has no jurisdiction 
to interfere. 


Revisional authority has no jurisdic- 
tion under this clause to interfere with 
an appeallate order rejecting an appeal 
on the ground of its non-maintainability. 


Thus where the appellate authority 
dismissed the appeal filed under Sec- 
tion 64 (f) of Motor Vehicles Act (1939) 
on the ground that the appeal was not 
maintainable as the appellant failed to 
object the grant of permit before the 
original authority, the revisional autho- 
rity has no jurisdiction to interfere with 
that order. (Para 6) 


N. K. Sodhi, for Appellant; M. R. 
Sharma, Sr. Dy. Advocate General, Pun- 
jab, (for No. 2) and J. S. Wasu, Sr. Ad- 
vocate with R. K. Chhiber (for No. 1), 
for Respondents. 


JUDGMENT:— This is appeal by 
Victory Public Hill Motor Transport 
Company (Private) Limited, Hoshiarpur 
against the Kartar Bus Service Limited, 
Jullundur and the Minister for Trans- 
port. Punjab Government, respectively 
impleaded as respondents Nos. 1 and 2. 
It is directed against the judgment of 
single Judge dated October 17, 1969 dis- 
missing the writ petition filed under 
Arts. 226 and 227 of the Constitution to 
quash the order of respondent No. 2 
dated July 23, 1968. 


2. Facts giving rise to the appeal 
are as under:-— 

Respondent No. 1 and the appellant 
carry on the business of passenger trans- 
port on some routes in the State of Pun- 
jab. The State Transport Commissioner, 
Punjab granted a regular permit to res- 
pondent No. 1 on September 20, 1966 for 
g period of three years on Hoshiarpur- 
Garshshankar-Nurpur route after com- 
plying with the procedure provided in 
Section 57 of the Motor Vehicles Act, 
1939, hereinafter called the Act. Feeling 
aggrieved of the grant of permitt to res- 
pondent No. 1, the appellant preferred 
an appeal under Section 64 (f) of the 
Act to the Secretary to Government. 
Punjab, Transport Department. The ap- 
peal was rejected on the ground that 
the appellant did not file any objections 
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under Section 57 cf the Act and did not 
oppose the grant of permit, when the 
matter was pending with the Transport 
Commissioner. 

Being dissatisEed with the order of 
the appellate authority, the appellant 
filed a revision petition under S. 64 (h) 
of the Act. That revision petition was 
allowed by respondent No. 2, by order 
dated July 23, 1968. Respondent No. 1 
challenged the vakdity of that order by 
filing writ petition under Arts. 226 and 
227 of the Constitution. That writ peti- 
tion was allowed by the learned single 
Judge on the ground that the appellant 
having not opposed the grant of permit 
before the Transport Commissioner, no 
appeal could lie on his behalf under 
Section 64 (f) of tae Act from his order 
and that the apreal by the appellant 
being incompetent and the Secretary 
having no power to interfere with the 
order of the Transport Commissioner in 
the appeal filed on behalf of the appel- 
lant, no revision was maintainable at the 
instance of the appellant and consequent- 
ly the order of respondent No. 2 setting 
aside the order of the appellate autho- 
rity is unwarranted and illegal. 


3. Shri N. X. Sodhi appearing on 
behalf of the appellant has’ contended 
that the scope of Cis. (f) and (h) of Sec- 
tion 64, under which the appeal and the 
revision had been filed has been mis- 
understood. Clause (f) of S. 64 of the 
Act. under which appeal was filed, runs 
as tollows:— 

“64. Any perscn— 

(f) being a local authority or police 
authority or an association, which, or a 
person providing transport facilities who, 
having opposed tke grant of a permit, 
is aggrieved by the grant thereof or by 
any condition attached thereto, may, 
within the prescribed time and in the 
prescribed manner, appeal to the pre- 
scribed authority, who shall give such 
person and the original authority an op- 
portunity of being heard.” 


4. The language of the above 
clause admits of no ambiguity that only 
a person, who has opposed the grant of 
a permit before the Transport Commis- 
sioner, is entitled to maintain the ap- 
peal. In other words, the aggrieved 
party for the purpcse of filing appeal and 
acquiring the status of an appellant must 
be one, who has cpposed the grant of a 
permit. In order that a party aggriev- 
ed of the order granting permit to an- 
other party may have the locus standi to 
maintain the appeal under this clause, 
hd must have oprosed the grant of the 
permit. There is no gainsaying the fact 
that the appellant did not oppose the 
grant of permit before the Transport 
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Commissioner. Thus no appeal on behal? 
of the appellant is competent and the ap- 
pellate authority has no jurisdiction to 
deal with it. The order of the appellate 
authority rejecting the appeal of the ap- 
pellant is fully called for by the provi- 
sion of Cl. (f) of S. 64 of the Act. ; 

5. The next provision, to which 
our attention has been invited, is Cl. (h) 
of 5. 64 of the Act as amended by Sec- 
tion 11 of the East Punjab (Amendment? 
Motor Vehicles Act, No. XXVIII of 1948. 
Clause (h) is reproduced kelow:— 

“Government may ask the appellate 
authority prescribed under the rules 
framed under this section to forward for 
its consideration any of the appeals 
decided by the appellate authority and 
may alter revise, cancel or uphold any 
such orders.” 

6. Under Cl. (h), the Government 
can, for its consideration, ask the ap- 
pellate authority to forward any case o2 
appeal decided by it and the Govern- 
ment may revise. cancel or uphold the 
order passed on appeal. This clause pre- 
supposes that the appellate authority was 
competent and had jurisdiction to giye 
a decision in an appeal filed before it 
As already discussed in connection with 
the scope of Cl. (£) of Section 64 of the 
Act, no appeal was maintainable at the 
instance of the appellant inasmuch as he 
never opposed the grant of permit to 
respondent No. 1 and consequently no 
appeal was competent. The appellate 
authority rightly dismissed the appeal on 
the ground of the appellant having no 
locus-standi to maintain the appeal and 
the appellate authority having no juris- 
diction to determine the appeal filed by 
the appellant. The order passed by the 
appellate authority rejecting the appeal 
on the ground of its non-maintainability 
being a valid and legal order, respondent 
No. 2 had no jurisdiction to interfere in 
exercise of its revisional power under 
Cl. (h) of Section 64 of the Act. Thus, 
the order of respondent No. 2 is illegal 
and not maintainable. 

= For the foregoing reasons, we dis- 
miss the appeal with costs and uphold 
the judgment of the learned Single 

Judge 
Appeal dismissed, 
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(V 58 C 134) 
D. K. MAHAJAN AND GOPAL 

SINGH, JJ. 

_ Dassu, Appellant v. The Superintend- 

ing Canal Officer, Western Jumna Canal, 

West Circle, Rohtak and others, Res- 

pondents. 


Letters Patent Appeal No. 598 oZ 
1969, D/- 31-3-1971. from judgment ož 


HO/HO/D617/71/YPP ~ 








1971 
Shamsher Bahadur, J., reported in 1969 
Pun Li 581. 


(A) Northern India Canal and 
Drainage Act (8 of 1873), S. 31-A — 
Preparation of scheme — Power of Canal 
Officer under — A Divisional Canal Offi- 
cer has powers to reallot suo motu area 
of the share-holders from one water 
course to another for the purpose- of 
preparation of scheme under the section 
even though the reallotment made under 
the scheme was once applied for by a 
shareholder and ‘was rejected by the 
Canal Officer. (Para 4) 


(B) Constitution of India, Art. 226 
— Question of facts — What is In the 
better interest of irregation is a question 
of fact and under S. 31-A of Northern 
India Canal and Drainage Act Divisional 
Canal Officer is the best judge for decid- 
ing that matter and hence court will not 
interfere while exercising its jurisdic- 
tion under the Article. (Para 4) 


Satya Parkash Jain, for Appellant; 
R. N. Mittal, for Advocate General 
Haryana (for Nos. 1, 2 and 4 to 8) and 
J. S. Malik (for No. 3), for Respondents. 


JUDGMENT:— This Letters Patent 
appeal is directed against the judgment 
of a single judge dated October 3, 1969 
dismissing the writ petition filed by 
Dassu appellant against the Superintend- 
ing Canal Officer, the Divisional Officer 
and Ram Parkash respectively impleaded 
as respondents 1 to 3 and five other res- 
pondents. Facts leading to the appeal 
are as follows:— 


2. The appellant and respondents 
3 to 8 are shareholders of village Bhaya- 
pur. Their lands were being irrigated 
from B.D.3500-R of the Bohar Distribu- 
tory. Application was made by respond- 
ent No. 3 on July 24, 1967 praying that 
his area of 21-52 acres being served 
from R.D.3500-R be transferred tọ 
R. D. 4335-R of Bohar Distributory. That 
application was dismissed without hear- 
ing respondent No. 3. Later on, res- 
pondent No. 2 pointed out to respondent 
No. 1 that the land of respondent No. 3 
was already being irrigated from R.D. 
4335-R. Exercising power under Sec- 
tion 30-A (1) (b) of the Northern India 
Canal and Drainage, Act No. VIII of 1873 
(hereinafter called the Act), respondent 
No. 2 suo motu drew up scheme making 
reallotment of the area of respondent 
No. 3 for its being served from 
R. D. 4835-R instead of R. D. 3500-R, 
The scheme owas published. The ap- 
pellant filed objections to the scheme so 
devised. Respondent No. 2 passed detail- 
ed order on March 19, 1968 holding that 
in his opinion respondent No. 3 being 
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already served and served better from 
R.D.4335-R. his area had been rightly 
transferred from outlet R. D. No. 3500-R 
and by so doing no harm or injury 
could be caused to any other person and 
that the transfer was in the interest of 
better irrigation. From that order, the 
appellant filed revision petition before 
respondent No. 1. Respondent No. 1 
agreed with the order of re-allotment of 
the area of respondent No. 3 to R.D. 
4335-R and dismissed the revision peti- 
tion. 

2. Being dissatisfied with the 
above orders of the canal authorities, the 
appellant filed writ petition under Arti- 
cles 226 and 227 of the Constitution im- 
pugning the validity of the orders, by 
which the transfer of the area of res- 
pondent No. 3 from R.D.3500-R to R.D. 
4335-R had been upheld. 


4. Mr. Satya Parkash Jain ap- 
pearing on behalf of the appellant-con- 
tends that the application of respondent 
3 having been dismissed, suo motu in- 
terference by respondent No. 2 under 
sub-section (2) of S. 30-B of the Act is 
not called for and that respondent No. 1 
could not uphold the order of respondent 
No. 2 in revision preferred before him. 
The question, which requires determina- 
tion is as to whether the order passed 
by respondent No. 2 after application of 
respondent No. 3 had been dismissed 


without hearing him, falls under Sec- 


tion 30-A, Cl. (b) or under sub-s. (2) of 
S. 30-B of the Act. Section 30-A of the 
Act runs as under:-— 


“30-A (1) Notwithstanding anything 
contained to the contrary in this Act 
and subject to the rules prescribed by 
the State Government in this behalf, the 
(Divisional Canal) Officer may. on his 
own motion or on the application of a 
shareholder, prepare a draft scheme to 
provide for all or any of the matters, 
namely:— 

(a) the construction, alteration, ex- 
tention and alignment of any watercourse 
or re-alignment of any existing water- 
course. 

(b) reallotment of areas served by 
one watercourse to another; 

(c) the lining of any watercourse: 

(cc) the occupation of land for the 
deposit of soil from watercourse clea- 
rances: 

(d) any other matter which is neces- 
sary for the proper maintenance and 
distribution of supply of water from a 
watercourse,” 


Sub-section (2) of Sec. 30-B is set out 
hereunder: 


30-B (2) After considering such ob- 
jections and suggestions, if any, the Divi- 
sional Canal Officer shall approve the 
scheme either as it was originally pre- 
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pared or in such modified form as he 
may consider fit.” 


Respondent No. 2 interfered suo motu 
after the application made by respondent 
No. 3 had been dismissed without his 
being heard. As the language of Sec- 
tion 30-A shows, respondent No. 2 has 
the power on his cwn as well as on the 
application of a shareholder to prepare 
a draft scheme to provide reallotment cf 
an area served by one watercourse to 
another. The order dated March 19, 1968 
was passed by respondent No. 2 in 
favour of respondent No. 3 under this 
provision and not under Section 30-B of 
the Act. It was in the preparation of 
the scheme that respondent No. 2 made 
provision for irrigation of the area of 
respondent No. 3 from R.D.4335-R in- 
stead of R.D.3500-H . 


There cannot be any gainsaying the 
fact that it is the Divisional Canal Offi- 
cer, who is entitled to make a provision 
for a shareholder «under Cl. (b) of sub- 
section (1) of S. 39-A of the Act. The 
order of respondert No. 2 having been 
passed in course of and for the purpose 
of preparation of scheme, as contemplat- 
ed by Section 30-A and forming part of 
the scheme, no execption could be taken 
to it and this suo motu action even after 
dismissal of the application of respond- 
ent No. 3 for transfer of his area from 
R.D.3500-R to R.D4835-R is fully called 
for. Respondent No. 2 while consider- 
ing objections claimed to have been filed 
on behalf of the appellant under sub- 
section (1) of S. 30-B of the Act, ap- 
proved of the scheme as settled under 
Section 30-A (1) (b) of the Act. The 
two main considerations, which have 
prevailed with the canal authorities in 
not disturbing the arrangement of trans- 
fer in favour of respondent No. 3 made 
in the scheme, are that the area of res- 
pondent No. 3 was, prior to the trans- 
fer, being served from R.D.4335-R and 
that it was in the interest of better irri- 
gation that the area of respondent No. 3 
should be served from that R.D. If 
\factual considerations. of which the canal 
authorities are the best judges, have pre- 
vailed with them in transfer of area of 
a Shareholder from one watercourse to 
another, no interference with the facts 
found by them in favour of that share- 
holder could be made in writ proceed- 
ings. $ _ 

For the reasons recorded above, the 
appeal has no foree and is disallowed. 
There will be no order as to costs. 


Appeal dismissed. 


A. I R» 
AIR 1971 PUNJAB & HARYANA 494 
(V 58 C 135) 
D. K. MAHAJAN AND GOPAL 
SINGH, JJ. 


Nand Ram, Appellant v. The Finan- 
cial Commissioner Planning, Punjab (now 
Haryana) Chandigarh and another, Res- 
pondents. 

Letters Patent Appeals Nos. 480 and 
481 of 1969, D/- 24-3-1971, against 
judgment of P. C. Jain, J., in Civil Writ 
No. 1105 of 1965, D/- 11-9-1969. 

Tenancy Laws —— Punjab Security 
of Land Tenure Act (10 of 1953), Sec- 
tion 2 (8) — New plea for exclusion of 
banjar area—A Land owner not claim- 
ing, in proceedings before the Collector 
or the Commissioner, that certain area 
was banjar qadim and hence not land 
within the section and should be exclud- 
ed from surplus area, cannot reagitate 
the matter for the first time in writ peti- 
tion filed on his behalf — (X-Ref:— 
Constitution of India, Art. 226). 1968 
Pun LJ 297 & 1970 Rev LR 779 (Puni), 
Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1970) 1970 Rev LR 779 = 1970 

Pun LJ 719, Mansa v. Financial 

Commr. Haryana 5 
(1968) 1968 Pun LJ 297, Amar 

Surjit Singh v. State of Punjab 5 

H. L. Sarin, Sr. Advocate with K. R. 
Chaudhry, for Appellant; C. D. Dewan, 
Addl. Advocate General, Haryana, for 
Respondents. 

JUDGMENT: These are two Letters 
Patent Appeals. They are L. P. A. S. 
Nos. 480 and 481 of 1969. -L. P. A. No. 
480 of 1969 has been filed ky Nand Ram 
against the Financial Commissioner and 
the State of Haryana through the Collec- 
tor, surplus Area, Sirsa (hereinafter 
called the Collector). L. P. A. No. 481 
of 1969 is by Smt. Sugni against the 
same respondent. Both are directed 
against the judgment of a single Judge 
dated September 11, 1962 refusing to 
declare certain areas claimed by the ap- 
pellants to be banjar qadim, banjar jadid 
and ghairmumkin and declining to 2x- 
clude it from the area declared as sur- 
plus. 

2. The facts being identical in 
both the appeals and there being a com- 
mon question raised in both of them, 
facts set out hereafter are being given 
only in L. P. A. No. 480 of 1969 filed on 
behalf of Nand Ram. In course of pro- 
ceedings pending before the Collector, 
the appellant did not claim that certain 
area being banjar qadim, banjar jadid 
or ghairmumkin did not answer the 
definition of the word, ‘land’ given in 
Sec. 2 (8) of the Punjab Security of 
Land Tenure Act, 1953, and could not 
be included in the surplus area. By 
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order dated October 26, 1961, the Col- 
lector declared 70.99 standard acres as 
surplus area in the hands of the ap- 
pellant. Being aggrieved of the order 
of the Collector, the appellant took the 
matter in appeal to the Commissioner. 
In the grounds of appeal, the appellant 
never urged that certain banjar qadim, 
banjar jadid or ghairmumkin area had 
been ‘included in the surplus declared by 
the Collector. The Commissioner, by 
order dated March 28, 1963, disallowed 
the appeal. Thereafter, the appellant 
made an application on April 23, 1963 to 
the Collector for review of his order 
dated October 26, 1961 pleading that 9.86 
acres were banjar and ghairmumkin. By 
order dated May 14, 1964, the Collector 
referred the application for review of 
his previous order for sanction to the 
Commissioner. By order dated May 29, 
1964, the Commissioner declined to ac- 
cord sanction for review of the order. 
The appellant invoked the  revisional 
jurisdiction of the Financial Commis- 
sioner. The revision was disallowed by 
order dated March 29, 1965. 


3. Feeling dissatisfied with the 
above referred to orders of the Collec- 
tor, the Commissioner and the Financial 
Commissioner, the appellant filed a writ 
petition under Arts. 226 and 227 of the 
Constitution praying for those orders 
being quashed. The learned Single Judge 
found that the point raised in the writ 
petition, namely, that there was certain 
area banjar qadim and banjar jadid in- 
cluded in the area declared surplus by 
the Collector had not been raised before 
the Collector when he passed his order 
dated October 26, 1961 and declined te 
interfere. 


4. As is clear from the above re- 
sume of facts, the appellant never claim- 
ed before the Collector when proceed- 
ings were commenced against him for 
declaration of certain area being surplus 
area. He did not plead in course of 
those proceedings that 70.99 standard 
acres included certain area of banjar or 
ghairmumkin and consequently that area 
could not be included in the area sought 
to be declared surplus. In other words, 
according to the appellant that area, 
while those proceedings were on before 
the Collector, was not banjar or ghair- 
mumkin and hence to the extent of ihat 
area, the surplus area was not reduced. 
It was after the appeal of the appellant 
had been rejected by the Commissioner 
that he made application for the review 
of the order of the Collector dated Octo- 
ber 26, 1961. The Collector had na 
power to review the order in the absence 
of sanction of the Commissioner. Con- 
sidering the facts and circumstances of 
the case, the Commissioner refused to 
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grant the sanction solicited for. The 
revision petition filed on behalf of the 
appellant with the Financial Commis- 
sioner met the same fate. 


Si The appellant did not claim in 
course of proceedings before the Collee- 
tor leading to the declaration of 70.99 
standard acres as surplus area in the 
hands of the appellant for exclusion of 
any area out of it on account of its 
being banjar or ghairmumkin. Consi- 
dering that fact coupled with the non- 
raising of that point even in his appeal, 
the Commissioner declined to grant sane- 
tion to the Collector to review his order 
dated October 26, 1961. All the autho- 
rities concerned right upto the Finan- 
cial Commissioner, having held 7099 
standard acres to be surplus and no area 
out of it having been claimed on behalf 
of the appellant to be banjar or ghair- 
mumkin, the matter could not be agitat~ 
ed in the High Court in the writ petition. 
Landowner, who had not claimed any 
area to be banjar qadim so as to .have 
it excluded from the surplus area, can- 
not be allowed to reagitate the matter in 
the writ petition filed on his behalf. 
While considering that question, their 
Lordships of the Supreme Court in Amar 
Surjit Singh v. State of Punjab, 1968 
Pun LJ 297 observed as follows:— 


“The question whether the disputed 
land is banjar qadim land or not is a 
question of fact and that fact had to be 
decided by the Collector. There is dis- 
pute between the parties as to whether 
that land is banjar qadim or not. The 
appellant did not contend before the 
Collector before the impugned order was 
made that the land in question is a 
banjar qadim land and consequently the 
same had to be excluded from considera- 
tion in determining the surplus area. The 
proceedings before the Collector pro- 
ceeded on the basis that the said land 
fell within the scope of Section 2 (8) of 
the Act. It was for the appellant to 
plead before the Collector that the land 
in question was a banjar qadim land.” 

Admittedly, he had 
land in the declaration filed by him 
under Section 5 (a) of the Act. Before 
a Division Bench of this Court in Mansa 
v. Financial Commr. Haryana, 1970 Rev 
LR 779 (Punj), there arose the question 
as to whether a landowner, who had not 
initially raised in course of proceedings 
before the Collector as to whether cer- 
tain area of land was banjar qadim, could 
be allowed to raise it later. The ques- 
tion was answered in the negative. HI 
was observed that raising of new point, 
which had not been raised at the initial 
stage, could not be allowed to be raised 
at the stage of revision and that the 
question of certain area of land being 
banjar qadim having been not raised in 


included that. 
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proceedings for defermination of surplus 6. For the reasons recorded above. 
area, it could not be reopened in review. we disallow the appeals and affirm the 
or revision simpy because, the High judgment of the learned Single Judge, 
Court in some other case had taken the without any order as to costs. 

view that the area described as banjar 


qadim in revenue  Dapers, was not ‘land’ Appeals rejected. 
within the definition of that word given 
in Section 2 (8) of the Punjab Security’ —— 


of Land Tenures Act. 


END 
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Ajmer Government Court of Wards Regu- 
lation (1888) l 
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cle 311 (May) 142A 
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matters to arbitration out of Court notwith- 
standing deletion of Section 889 of the 
Companies Act (1956) (Oct) 258A 
S. 2 (a) — Agreement to enter into 
arbitration agreement in future 
(Oct) 258B 


Banking Regulation Act (10 of 1949) 
——S, 45-B — See also Ibid, S. 45-U 
(Mar) 78B 
Ss. 45-B and 45-T — Order of High 
Court — Application for its enforcement 
transferred — Powe- of transferee Court — 














Objection under Order 21, Rule 53, Civil 
C. can be decidsd (Mar) 78A 
——S. 45-T — See Ibid, S, 45-B 


(Mar) 78A 
Ss. 45-U and 45-B — Rajasthan High 
Court Rules under S. 45-U — Rr. 729, 732, 
736 — Suit under O. 2], R. 68, Civil P. C. 
against order passed in O. 21, R. 58, Civil 
P. C. — Not barred by E of Act 
or Rules — High Court alone competent to 
entertain (Mar) 78B 


Civil Procedure Code (5 of 1908) 


S. 2 (2) — Order holding that appeal 
on behalf of one cf the appellants is not 
maintainable amounis to a decree. qua that 
appellant (Nov) 299B 
S. 6 — Section 6 applies only to suits 
— It does not control provisions of S. 39 
(1) regarding transfer of decrees for exe- 
cution . (Sep) 254B 
S. 9 — See (1) Ibid, S. 100 
(Jun) 164B 
(2) Tenancy Laws’: — Rajasthan Ten- 
ancy Act (1955), S. 88 


(Jun) 164A 
S. 21 — See Ibid, S. 100 


S. 24 (1) (b) (if) — Transfer of suit — 
Transferee Court must have jurisdiction to 
try suit at the time of transfer 

(Sep) 242 


S. 84 — Claim for losses suffered by 
plaintiff on account of procurement of food- 

















(Jun) 164B © 








grains — Claim for interest thereon being ` 


for damages no interest can be allowed 





(Jun) 167F 

Ss. 88 and 89 — Execution by Court 
passing decree — Territorial jurisdiction not 
necessary (Jan) 30A 


Civil P. C. (contd.) 

——S. 38 — Court competent to execute 
decree is the Court which passed it even 
if amount of decree at time of execution 
goes up beyond its pecuniary jurisdiction 





(Sep) 254A 
——S, 39 — See (1) Ibid, S. 6 (Sep) 254B 
(2) Ibid, S. 38 
(Jan) 80A! 
(8) Ibid, S. 88 l 
(Sep) 254A 
— S, 63 — See Ibid, S. 78 
(Jan) 80C 
Ss. 73 and 63 — Order for refund of 
assets (Jan) 30G 





S. 80 — Notice — In appropriate cases 
court can grant relief not claimed in notice 

(Apr) 128F 
S. 96 — Suit against a Government 
Officer in his official capacity and the State 
decreed only against officer in his personal 
capacity — State has no locus standi to 
file an appeal (Nov) 299C 
S. 100 —- Order of sale under Ss. 2, 
3 or 4 of Partition Act is a decree by reason 
of Section 8 of that Act — Second appeal 
lies against the order (Feb) 42B 


Ss. 100, 9 and 21 — New plea as to 
lack of jurisdiction of civil court can be 
raised at any stage especially when it does 
not require investigation of facts 
(Jun) 164B 
ss. 100 & 101 — New plea — Ques- 
tion of adverse possession being a mixed 
question of law and fact cannot be raised 
for the first time in second appeal without 
there being a plea and issue on that point 
. (Jun) 175C 
Ss. 100-101 — New plea — Mixed 
question of law and fact — Question whe- 
ther intention of landlord by giving a notice 
was to terminate the tenancy or was merely 
to bring pressure on tenant to pay arrears 
of rent cannot be raised in second appeal 
(Aug) 282A- 
Ss. 100-101 — New plea — Objection 




















that defendant’s possession over disputed 
land was precarious and not adverse cannot 
be allowe (Aug) 285B 





S. 115 — New point — Requiring in- 
vestigation into facts could not be allowed 
to be raised for first time in revision 

(Jan) 6A 
—O. 1, R. 10 — See Mahommedan Law 
(Oct) 274A 
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Civil P. C. (contd.) 
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— 0O. 6, R. 17 — Amendment of plaint 
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of easement of light could not be allowed 
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—O. 7, R. 7 — See also Tenancy Laws 
— Rajasthan Tenancy Act (1955), S. 88 
(Jun) 164A 
O. 7, R. 7 — Suit by plaintiff for en- 
forcement of certain terms of agreement — 
Defendant setting up plea that agreement 
is void — Plaintiff entitled to claim relief 
under Section 65 contract act without 
amending plaint on basis of plea of defen- 











dant (Apr) 128E 
O. 7, R. 7 — Relief to be specifically 
stated — Suit for possession of whole of 


land and for perpetual injunction — Plain- 
tiff and defendant both found entitled to 
half share each in disputed land — No 
prayer by plaintiff for division of land by 
partition and for possession of his share — 
Proper relief (Jun) 149B 
O. 7, R. 11 — Non-payment of addi- 
tional Court-fee within prescribed time — 
Court. should not dismiss suit but reject 
plaint (Aug) 284A 
O. 18, R. 4 — Objection to the mode 
of proof of document as distinct from its 
admissibility must be taken at the trial be- 
fore it is marked as an exhibit and admitt- 
ed to record (Nov) 808B 
O. 18, R. 1 — Court cannot refuse the 
plaintiff to examine a person holding power 
of attorney for plaintiff: and insist that plain- 
tiff himself must record his own statement 
in support of his claim in the suit 
l (Aug) 240 
—O. 21, R. 52 — Property in. custody 
of Court or officer — Court which passed 
decree can directly attach it in execution 
even if it is. outside its jurisdiction 
(Jan) 30B 
O. 22, R. 5 — Determination of ques- 
tion as to who is legal representative of the 
deceased cannot be interfered with at the 
appellate stage. Fact that the suit is a 
partition suit makes no difference 

















(Oct) 274B 
O. 22, R. 12 — Application of order 
to execution proceedings — Execution 


appeals —- Rule 11 and not R. 12 governs 
them and they would entirely abate if on 
death of necessary pay no application is 
made in time to implead his legal represen- 
tative (Feb) 48 





Civil P. C. (contd.) 

O. 27, R. 8 — Suit against a Govern- 
ment officer in his official capacity—Filin 
of Vakalatnama signed by himself in irial. 
court —- Government Pleader can under 
O. 27, R. 9 file an appeal on behalf of the 
officer (Nov) 299A 


O. 33, R. 1 — Trustees not in posses- 
sion of any of the trust properties can be 
permitted to sue in forma pauperis in his 
capacity as such trustee (Oct) 267 

O. 34, R. 1 — See T. P. Act (1882), 
S. 91 (a) (Jun) 175B 
——O. 34, R. 6 — See Contract Act (1872), 
S. 128 (Apr) 124C 
——O. 34, R. 7 (1) (c) (i) — See Ibid, 
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of interest in suit for redemption — Rate 
of interest stipulated — Interest at that 
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(Feb) 38A 
: O. 39, R. 1 — See also Specific Relief 
Act (1963), S. 41 (e) (Nov) 292A 





—QO. 39, R. 1 — In granting injunction 
Court can do no more than restore the 
position as it existed on date of the suit 

(Nov) 292B 
Ta 39, R. 2 — See also (1) Ibid. O. 39, 


(Nov) 292B 
(2) Specific Relief Act 

tion 41 (e) (Nov) 292A 
O, 41, R. 1 — See Limitation Act 
(1908), S. 8 (Oct) 288A 
O. 41, R. 27 (1) (b) — Additional evi- 
dence in an appellate Court cannot be al- 
lowed merely to patch up the weakness of 











the case in trial Court (Sep) 244 
CIVIL SERVICES 

—Railway Establishment Code Vol. 2, 

R. 2046 (b) — See Constitution of 

India, Art, 226 (Jan) 12C 





R. 2046 (h) — Rule is not violative of 
Article 14 of Constitution of India 





(Jan) 12A 

R. 2046 (h) — Retirement of servant 
under — Show cause notice is not neces- 
sary (Jan) 12B 





R. 2046 (h) — Notice — “Notice of 
not less than three months” meaning — 
Notice which is insufficient is prejudicial 
and invalid — Notice will take effect from 
date of service and not from the date of 
issue (Jan) 12D 


Rajasthan Administrative Service Rules 
(1954) 





Rr. 28B and 32 — Rules are not viola- 
tive of Arts. 14 and 16 of Constitution 

(Jul) 191B 

Rr, 28B (2) and 82 — Secret Circular 

No. F 1 (6) Apptts. D 60 date 2nd 

Aug. 1966 — Circular is not repugnant to 

e rules ul) 191A 
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Civil Services — Raj. Administrative Service 
Rules (contd.) 

——R. 32 — See Ibid, R. 28B 

(Jul) 191A 
—Rajasthan Police Service Rules (1954) 
R. 7 (c), Proviso — Recruitment by 
selection — Bar against operating after 31- 
12-1955 — Process of recruitment complet- 
ed before 81-12-1955 and appointment 
made after that date does not violate R. 7 
(c) (Feb) 60A 
R. 33, Provisa (vi) {as amended in 
1958) — Determination of seniority — 
Amendment in prcviso (vi) with retrospec- 
tive effect to govern cases of all persons ap- 
pointed after rules of 1954 came into force 
— Seniority cannot be claimed to be deter- 
mined under unamended proviso 

(Feb) 60B 
——R. 33, Proviso (vi) (as amended in 1957 








and 1958) — Amsndments in proviso (vi) 
with retrospective effect — No violation o 
Article 16 of Constitution (Feb) 60E 


ee 
Constitution of India 
Art. 14—See elso (1) Civil Services a 





Railway Establishment Code, Vol. , 

R. 2046 (b) (Jan) 12A 

(2) Civil Serv:ces — Rajasthan Admi- 
nistrative Service Fules (1954), R. 28-B 

(Jul) 191B 

(3) Houses and Rents — Rajasthan 


Premises (Control of Rent and Eviction) 
Act (1950), S. 2 (2), Proviso (e) 

(Apr) 115 

(4) Rajasthan Entertainments Tax Act 

(24 of 1957), S. 10 (8) (Apr) 106 


Art. 14 — Validity of Act challenged 
on ground of discrimination — Specific, 
clear and unambignous allegations must be 
made in that behaf (Jan) 6D 
Art. 14 — Underlying principle — 
(Permissible classification — Tests) — Neces- 
sary conditions stated (Jan) 6F 
Art. 16 — See also Civil Services — 
Rajasthan Administrative Service Rules 
(1954), R. 28B (Jul) 191B 


Art. 16 — Equality of opportunity in 
matters of public employment — Amend- 
ment in proviso (vi! to Rule 83, Rajasthan 
Police Service Rules (1954) with retrospec- 
tive effect — No violation of Article 14 

















(Feb) 60D 

Art. 19 (1) (d) and (5) — See Legal 
Practitioners Act (1879), S. 86 

(Sep) 247D 


——Art. 19 (1) (f) — See Rajasthan Enter- 
tainments Tax Act ‘1957), S. 10 (8) 





| Apr) 106 
Art. 81 (2) — Rajasthan Gram and 
Gram Products (Export Control) Order 


(1953), Cl. 5 Rajasthan Foodgrains 
(Rabi) Monopoly Procurement Order (1952), 
Cls. 6 and 7 — Rajasthan Foodgrains (Rabi) 
Procurement Order (19538), Cls. 4 and 5 — 
Validity of — Ultra vires being in violation 
of Article 81 (2) (Jun) 167A 


L o o 


Constitution of India (contd.) 
226 — See also (1) Houses 
Rents —- Rajasthan Premises 








(2) Motor Vehicles Act (1939), S. 47 

(Apr) 97B 

(3) Rajasthan Motor Vehicles Rules 

(1951), R. 78 (July 186B 

Art. 226 — Quasi-judicial order — 

Railway Establishment Code Vol. 2, 

R. 2046 (h) — Order of retirement passed 
under Rule is not a quasi-judicial order 

(Jan) 12C 

Art. 226 — Certiorari — Other re- 





medy open — Impugned order passed in 
non-compliance of principles of natural jus- 
tice — Availability of a remedy of appeal 
is no bar to the writ petition 

(Feb) 46D 


—Art, 226 — Joint application 

(Mar) 84A 
Art, 226 — Petition under — Delay — 
Held petition could not be rejected on 











ground of delay (Apr) 97A 
Art. 226 — Other remedy open but 
not availed of (Jun) 151A 
Art. 226 — Commercial tax assessing 
authority under Rajasthan Entertainments 
and Advertisements Tax Act — Competent 


to interpret the law according to his own 
understanding — While discharging his 
quasi-judicial functions under the Act he is 
not bound to obey the departmental in- 
structions issued by his superior officers 





(Jun) 151E 

Art. 226 — Writ Petition — Rules of 
natural justice — Statutory rules of proce- 
dure followed in enquiry — Question of 


violation of natural justice does not arise 
(Jul) 186A 
Art. 226 — Quasi-Judicial body — 


Departmental promotion committee is not 








quasi-judicial body ul) 191C 

Art. 226 — Alternative remedy of ap- 
peal not availed of — Petition is not main- 
tainable (Aug) 226 





Art. 295 — Merger of former States to 
form new State—Liability of new State to 
discharge liability of covenanting State 

(Jan) 24A 


Art. 295 (2) — Agreement entered in- 
to with Company by Ruler of erstwhile 
State prior to its formation as Part ‘B’ State 
under First Schedule of the Constitution — 
Agreement is binding on Part B State under 
Article 295 (2) of Constitution 

(Apr) 128A 


Art. 309 — Power to give retrospective 
operation to rules (Feb) 60C 
Art. 311 — See also Civil Services — 
Railway Establishment Code Vol. 2, 
R, 2046 (b) (Jan) 12B 
Art. 311 — Civil Servant — Manager 


appointed by Court of Wards wnder Ajmer 
Government Court of Wards Regulation 
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Constitution of India (contd.) 


(1888), Section 10, is a servant holding a 
civil post in the State May) 142A 
—Sch. VII, List I, Entry 45 — Banking 


— Acceptance of deposits not necessary 





(Jan) 6G 
Sch. 7, List 2, Entry 62 — “Entertain- 
ments” — Meaning of—State has power to 


give a wider meaning by aia it 


un) 151D 
Contract Act (9 of 1872) 


——S. 56 — See also Defence of India 
Rules (1989), R. 97 (d) (Mar) 88A 
_ 56 — Agreement between Ruler of 
erstwhile State and Company for payment 
of royalty to Ruler for monopoly rights 
granted to it for quarrying stone in certain 
area and also for exemption from payment 
of income-tax —— Validity of agreement 
after enforcement of Finance Act to the 
State by Union of India on its formation as 
Part ‘B’ State under Constitution 
(Apr) 128B 
S. 65 ~~ Parties to void agreement 
deriving benefit under it —- Liability to 
make compensation for the benefit received 
(Apr) 128C 
S. 74 — Breach of contract — Com- 
plaining party not suffering any loss, is not 
entitled to any compensation even if a sum 
is named in the contract (Aug) 229A 
S. 74 — Contractor failing to finish 
work by the date fixe —- Waiver of 
penalty clause — Effect (Aug) 229B 


S. 128 — Liability of surety — Suit 

















on mortgage — Surety for payment of de- 
ficiency arising on sale of mortgaged pro- 
perty also joined as defendant — Maintain- 


ability of suit as against surety 


(Apr) 124 
Court Fees Act (7 of 1870) 


See under Court-fees and Suits Valua- 
tions. 


COURT-FEES AND SUITS VALUATIONS 
—Court-fees Act (7 of 1870) 


Sch. I, Art, 1 — Appeal against rejec- 
tion of plaint under Order 7, Rule 11, 
Court-fee payable is on difference between 
court-fee paid in lower Court and ad valo- 


rem court-fee demanded (Aug) 234B 





Geansnnsnnnnsnsnstnsnsnennntnnirnetn anette 


Criminal Procedure Code (5 of 1898) 
Ss. 107, 117 (1) & (8) & 112 — Pro- 
ceeding under Section 107 —- Order under 
Section 117 (8) when can be made 

(Apr) 118 
——S. 112 — See Ibid, S. 107 

(Apr) 118 
——S. 117 (1) and (8) — See Ibid, S. 107 





(Apr) 118 
——S. 162 — See Evidence—Appreciation 
of (Mar) 68D 





S, 164 — See Evidence Act (1872), 
S. 80 (Jul) 184B 


Criminal P, C. (contd.) 

173 — See Cr. P. C. (1898), S. 190 
(1) (b) (c) (Jan) 18 
Ss. 190 (1) b), (c), 251-A and 173 — 
Submission of final report under S. 173 — 
Court taking cognizance of offence in spite 
of contrary opinion of police — Cognizance 
is under Section 190 (1) (b) and not under 
Section 190 (1) (c) (Jan) 18 
—S. 251A — See Ibid, S. 190 (1) R (o) 

n 


a 
—S, 485 — See Ibid, S. 497 S 


(Mar 

——S. 488 — See Ibid, S. 497 (5) 

(Mar) 7T 
S. 440 — Right of parties to be heard 
in revision against order in S. 145, Criminal 
P. C. proceedings — Section 439 (2) not 
applicable — Court has discretion under 
the section to call parties (Feb) 50B 


Ss. 497 (5), 485, 438 — Power of 
Court to recommit person ordered to be 
released on bail — Sessions Judge consider- 
ing bail order of Magistrate, improper — 
Bail order not carried out — Proper proce- 
dure to be followed by Sessions Judge in- 


dicated (Mar) 77 
DEBT LAWS 


—Rajasthan Jagirdar’s Debt Reduction Act 
(9 of 1957) 


S. 7 — See Tenancy Laws — Rajas- 
than Land Reforms and Resumption of 
Jagirs Act (1952), S. 27 (Jan) 1B (FB) 














remain emnmnemmnmnnamnn 


Defence of India Rules (1989) 


——Rk. 97 (d) — Foreign firm declared 
enemy firm” by British Indian Government 
— It automatically became enemy firm as 
regards erstwhile Jaipur State — Contract 
with such firm by subject of Jaipur State 
not enforceable by virtue of S. 56, Contract 








Act (Mar) 88A 
R. 98, Proviso (a) -— Foreign firm de- 
clared as “enemy firm” — Consignment sent 


by firm vests in Controller of Enemy. Pro- 
perty — Delivery of consignment by con- 
troller to consignee, does not revive the un-- 
lawful contract (Mar) 88B 


Easements Act (5 of 1882) 








S. 15 — See Civil P. C. (1908), O. 6, 
R. 2 (Aug) 2878 
S. 17 — Surface water — Particular 
water whether — Question is one of fact 


to be determined by circumstances pertaining 
to its origin and continued existence 








_ (Feb) 58A 

S. 17 — Surface water — Acquisition 

of rights by prescription (Feb) 58B 
S. 35 — See also Specific Relief Act 
(1968), S. 39 (Sep) 241 





S. 85 — Mandatory injunction for de- 
molition of construction made on undivided 
party wall — When cannot be issued 

(Apr) 112A 
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Essential Supplies (Temporary Powers) Act 
(24 of 1946) 


——-S, 3 — See Constitution of India, Arti- 


cle 81 (2) (Jun) 167A 
Evidence 
Appreciation of —- Witnesses for pro- 





secution silent as to how accused were in- 





jured — Evidence cannot be considered as 
wholly true (Mar) 68A 

Appreciation of —- One part of evi- 
dence disbelieved —- Court of fact can act 
on rest —- Court cannot disbelieve material 
part of evidence and reconstruct story of 
its own out of rest (Mar) 68C 


——Appreciation of —- Witness stating in 
Court that he saw deceased equipped with 
pistol and cartridges —- Witness not making 
that statement before police nor in first 
information report — Such omission is con- 
tradiction within S. 162, Criminal P. C. and 
obvious improvement (Mar) 68D 
7 Ar n of — e for a 
ery based on testimony of sole eye-witness 
set aside (Jul) 184G 
Evidence Act (1 of 1872 i 

S. 3 — See Ibid, S. 80 (Jul) 184B 
S. 9 — Identification parade after in- 
ordinate delay is not proper in absence of 
any convincing explanation for delay 











Jul) 184A. 
——S, 64 — See Civil P. C. (1908), O. 13, 
R. 4 (Nov) 303B 


——-S. 66 Proviso — Suit for redemption 
— Defendant denying mortgage document 
—No notice to defendant is required in 
order to render secondary evidence of docu- 
ment admissible (Nov) 308A 





S. 68 — See Registration Act (1908), 
S. 57 (5) (Nov) 303D 
—_-S, 74 — See State Bank Dholpur Act 
(1915) (Jan) 6B 





Ss. 80, 3 — Presumption that identifi- 
cation memo is evidence of everything that 
it contains would arise only if that memo 


amounted to evidence within meaning of 


Section 8 (Jul) 184B 


S. 89 — Presumption as to due execu- 
tion etc, of documents cannot arise in fa- 
vour of party where notice to produce 
document has not deen given to opposite 
party (Nov) 808C 
——-S. 105 — Plea of exception — Proof 
(Mar) 68G 
S. 114, Illus. (zg) — Independent wit- 
ness kept back -—— Adverse inference can 
e drawn (Mar) 68E 
S. 115 — See also Contract Act (1872), 
S. 74 (Aug) 2298 
—__-S, 115 — Estoppel — Suit for sale on 
mortgage — Plaintiff without objection ac- 
cepting burden ‘of proving execution 0 
mortgage deed and also adducing evidence 
in lower Courts — Cannot subsequently 











complain that burden had wrongly been 
placed on him (Apr) 124A 
-——-S. 115 — Estappel — Suit against 


State for enforcement of agreement entered 
into by Ruler of merging: State — Parties 


‘out of proceedings under 


Evidence Act (contd.) ; 
agreeing that in case the agreement is found 
void, Ss. 65 and 70 of Contract Act would 
apply — Parties thereafter filing evidence 
to enable court to pass appropriate decree 
— State thereafter objecting to grant of 
relief to plaintiff under S. 65 of Contract 
Act on ground that plaint has not been am- 
ended and that in notice under S. 80, Civil 
P. C. there is no mention of that relief — 
Held State is not estopped from er the 
these legal pleas merely because -it file 

evidence for determination of compensation 
in the case without raising any such objec- 


tion (Apr) 128D 
——S. 116 — Person deriving title from 
landlord —- Tenant not estopped to deny 


title of transferee from landlord —— Tenant, 
however, may be bound by other kinds of 
estoppel — S. 116 does not deal with all 
the estoppels between landlord and tenant 

(Feb) 55A 
——S§, 116 — Tenant who had attorned 
and paid rents to person claiming to be 
the purchaser of the property is estopped 
from denying purchasers title — Aver- 
ment by purchaser that the tenant was a 
statutory tenant would not remove the bar 
of estoppel (Feb) 55B 


HIGH COURT RULES AND ORDERS 


.—Rajasthan High Court Ordinance (1949) 





S. 18 — Rajasthan High Court Rules, 
Rr. 63 and 61 — Appeal from judgment 
of single Judge of High Court — Vacation 
Judge cannot hear it though he may admit 
it and pass interim orders Mar) 75 
——S. 18 — A finding of fact will not 
be disturbed by High Court sitting in spe- 
cial appeal in extraordinary jurisdiction 
(Sep) 247C 
—-Rajasthan High Court Rules 


R. 61 — See High Court Rules and 
Orders —— Rajasthan High Court Ordinance, 
(1949), S. 18 (Mar) 75 
R. 68 — See High Court Rules and 
Orders — Rajasthan High Court Ordinance, 
(1949), S. 18 (Mar) 75 


R. 825 — Reference to High Court 
S. 145, Criminal 
P. C. — Party though informed of refer- 
ence not appearing within 2 weeks as re- 
quired by the rule — Party not entitled to 
notice before decision on Reference 

(Feb) 50A 
——R. 729 — See Banking Regulation Act 
(1949), S. 45-U (Mar) 78B 
———R. 782 — See Banking Regulation Act 














(1949), S. 45-U (Mar) 78B 
——-R. 786 — See Banking Regulation Act 
(1949), S. 45-0 (Mar) 78B 
Hindu Law 





Debts — A debt for a cause repug- 
nant to good morals is immoral or “avyava- 
harika” (Dec) 818 
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Hindu Law (contd.) 

——Joint family property — An alienating 
co-parcener cannot impeach his own aliena- 
tion l (Aug) 211E (FB) 
——Religious endowment — Dedication of 
property — Proof (Jul) 1 


Hindu Marriage Act (25 of 1955) 


-———S. 25 — Fact that the decree for di- 
vorce was passed, against wife for non- 
compliance with the decree for restitution 
of conjugal rights for a period of two years 
does not by itself disentitle her to perma- 
nent alimony (Jul) 208A 
———§. 25 — Application for permanent 
alimony is maintainable even after passing 
of decrees for divorce and annulment o 
marriage (Jul) 208B 
——S. 25 — Earlier conduct of wife in 
not obeying decree for restitution of conju- 
gal rights cannot be ignored in fixing quan- 
tum of permanent alimony (Jul) 208G 


Bindu Women’s Rights to Property Act 
(18 of 1937) 


m—S. 8 — Effect of alienation for neces- 
sity on widow’s share — Alienation by the 
Manager or by all the coparceners will 
bind the widow’s share also in the copar- 
eenary property (Oct) 269 
HOUSES AND RENTS 


Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
~———§. 2 (2) Proviso (e) — Validity — 
Whether violative of Art. 14 of Constitu- 
tion (Apr) 115 
~——-S. 6—See also Ibid, S. 8 (Dec) 306B 
~———S. 6 — Fixation of standard rent at 
permissible maximum on plea raised by 


tenant in suit by landlord for recovery of 
rent i (Dec) 306C 
——S. 8 — Suit by landlord for enforcing 
agreement for arrears of rent — Tenant 
can plead that agreement is unenforceable 
as it provides to pay rent in excess of stand- 
ard rent (Dec) 806B 
——S. 18 — Tenant inducted by mort- 
gagee —- He is entitled to protection against 
eviction under the Act —- Mortgagor, on 
redemption, cannot evict him (Feb) 38B 
wm——S, 18 (1) (c) — Material alteration — 
Construction of a cabin fixed up and at- 
tached to the Chabutra which is leased out 


along with a shop is such an alteration 
(Oct) 260 





Industrial Disputes Act (14 of 1947) 
S. 2 (j) — Industry .— Group of Hos- 
pitals attached to teaching institution falls 
within definition (Mar) 66 
Interpretation of Statutes 
See also Houses and Rents — Rajas- 
than Premises (Control of Rent and Evic- 
tion) Act (1950), S. 2 (2) Proviso (e) 

(Apr) 115 








Interpretation of Statutes (contd.) 
Statute to be construed so as to pre- 
vent mischief and advance remedy accord- 
ing to the real intention of the makers 
(Jan) 1A 
Definitions —— Word defined in the 
Act should be given only the meaning as- 
signed to it by the definition — Presumed 
intention of legislature cannot be looked 
into for the purpose (Jun) 151C 
Fiscal and other statutes — Construc- 
tion — Principle (June) 158A 
Exemption clause in taxing statute — 
Rule of construction (June) 158C 


Legal Practitioners Act (18 of 1879) 


—S. 86 — District, Judge deputing sub- 
ordinate Judge to enquire into toutism of 
a person and to report — Can reopen the 
question and declare the person as tout 
notwithstanding negative report provided 
he gives him an opportunity of hearing 

(Sep) 247A 
——S. 86 — Order under S. 36 (4) exclud- 
ing tout from entering precincts of Court 
—Imposes reasonable restriction on the fun- 
damental right under Article 19 (1) (d) of 
the Constitution in the interest of genera 
public and is saved by Art. 19 (5) 

(Sep) 247D 
——S. 86 (1) Expla. — Notice of general 
meeting issued by Secretary, Bar Association 
to its members to consider the report of a 
sub-committee into toutism of certain per- 
sons attached to the notice — Resolution is 
in compliance with the explanation to S. 36 
(1) — It was not necessary to mention 
names of persons to be declared as touts in 
the notice (Sep) 247B 
——S. 86 (4) — Order of District, Judge 
excluding touts “from the precincts of the . 
Courts” —- Interpretation of — Prohibition 
is restricted to his own Court and also 
Courts subordinate to him and not High 
Court — The word precincts does not 
mean entire enclosure within which Court 
buildings and other offices are situated 


(Sep) 247E 
Limitation Act (9 of 1908) 

. 8 — Plea of limitation — A ques- 
tion of limitation arising as a pure question~ 
of Jaw can be raised in appeal though it 
was not pressed by any party in the trial 
Court (Oct) 283A 


S. 19 — Admission — Acknowledg- 
ment of liability should be in respect of 
amount sought to be recovered (Jan) 24C 
S, 19 — An acknowledgment by a 
unilateral act cannot form the basis of a 
suit (Oct) 286A 
Art. 2 — Suit for recovery of amount 
of loss sustained as a result of illegal ac- 
quisition of foodgrains under void enact- 
ment — Article 2, held not applicable 


(Jun) 167D 
Art. 86 — See Ibid, S. 49 (Jun) 167E 
Arts. 49 and 86 — Suit for recovery 
of amount of loss sustained by unlawful 





























10 SUBJECT INDEX, A. I. R. 1971 RAJASTHAN 


Limitation Act (1€08) (contd.) 

procurement of foodgrains —- Article appli- 
cable is 49 and not 36 — Plaintiff not 
entitled for compensation for losses suffered 
in regard to transactions beyond three years 
of filing suit (Jun) 167E 
Art, 49 — Suit for return of movable 
property deposited with defendant — Start- 
ing point of limitation is date of refusal of 
the defendant to return it (Sep) 255 
Art. 62 — Expression ‘Money received 
by defendant for plaintifs use’ ~~ Inter- 
pretation of — It covers a suit for recovery 
of money paid by plaintiff to defendant by 
extortion or coercion (Oct) 283B 


Art. 96 — Suit against State for re- 
covery of amount cf loss sustained by plain- 
tiff as a result of illegal acquisition of food- 
grains by officers of State — Question as 
to when plaintiff came to know of mistake 
being one of fact in absence of proper 
pleadings and reply of defendant it cannot 
be decided on material on record — Art. 96 














not applicable (Jun) 167C 
Arts. 102, 120 — Term ‘wages in- 
cludes pay or salary — Suit to recover 


arrears of pay is governed by Art. 102 and 
not by Art. 120 (May) 142B 
Art. 102 — Dismissal of civil servant 
in violation of Art. 311 of Constitution — 
Suit to recover arrzars of salary —- Cause 
of action arises on a date when the salary 
of a particular period becomes due under 
terms of employment and not when order 
of dismissal is set aside (May) 142C 
Arts, 115, 120 — Suit for recovery of 
amount which became due under agree- 
ment every year and interest thereon — 
Suit is governed by Art. 115 and not by 
Art. 120 (Jan) 24B 
Art. 120 — Suit to recover arrears of 
salary is not governed by Art. 120 — See 
(1) Ibid, Art. 102 (May) 142B 


(2) Ibid, Art. 115 (Jan) 24B 
Art. 149 — Article does not apply to 
a suit by a person deriving title from Gov- 

















ernment (Aug) 235 
Limitation Act (86 of 1963) 
Art. 1830 — Application made even 


during pendency of appeal in High Court 
for permission to ccntinue it as forma pau- 
peris is the same thing as an application 
for leave to appeal — Limitation is gov- 
erned by Art. 130 (Aug) 284C 


Mahomedan Law 


Partition — Suit by a Mahomedan heir 
for partition of his share — Other heirs 
who are not in. possession are not necessary 








parties (Oct) 274A 

Will — Bequest in favour of heir — 
Validity — Consent of other heirs necessary 
after testator’s death — Testator, may how- 


ever give specified share extending to one- 
third to a stranger without consent of heirs 
l (Jun) 149A 


Marwar Limitation Act (1945) 
———Art. 62 — See Ibid, Art. 85 
(Oct) 286B 
Arts. 85, 62, 89 — Applicability — 
Parties standing in dual contractual relation- 
ship -—— Suit for a specific sum found due 
is governed not by Art, 62 or Art. 89 but 
by Art. 85 (Oct) 286B 


Ärt. 89 — See Ibid, Art. 8 


Marwar Registration Acte (1934) 


S. 32 — Document executed by seve- 
ral executants cannot be registered as to a 
particular executant on his appearance to 
admit execution where rest of the execu- 
tants have either not appeared or have not 
been served under S. 36 (Aug) 211A (FB) 


S. 32 — Provisions of Sections 32 and 
83 are mandatory but not those of Sections 
84 and 35 (Ang) 211F (FB) 


S. 36 — Voluntary refusal of execu- 
tion by executant can be resumed only 
when he fails to appear after due service 
of summons (Aung) 211B (FB) 
S. 60 — The certificate of registration 
is prima facie proof of registration — It is 
no evidence of due executicn 

(Aug) 211C (FB) 





5 
(Oct) 286B 














Maxims 
“Falsus in uno Talsus in omnibus” 
(false in one thing, false in everything) — 

Neither sound rule of law nor of practice 
(Mar) 68B 


Minor Mineral Concession Rules (1959) 


R. 19 — Only that mineral which has’ 
been extracted by lessee and is lying at 
quarry after termination of lease, would 
become Government property — Mineral 
stocked at his house or near Railway Sta- 
tion which may be within lezsed area does 
not come within purview of R. 19 (Sep) 251 
Motor Vehicles Act (4 of 1939) 
Ss. 47, 48, 57 —- Grant of permit over 
new route —- No limit for permits under 
S. 47 (8) fixed — Order granting ermit 
is without jurisdiction (Apr) 97B 
9, 47 (8) — See also S. 64 (a) 

(Apr) 119A 
Ss. 47 (8) and 64 (a) — Fixation of 














scope of route — Following this, opportu- 
nity for fresh applicants to apply for that 
route is contemplated —- Hence Appellate 


Tribunal directing consideration of pendin 
ripe applications along with those of appel- 
lants is correct (Apr) 119G 
S. 47 (8) — Fixation of limit of num- 
ber of permits to be granted —-Order grant- 
ing permit without first fixing limit of 
number of permits —- Grant of permit is not 
null and void but only voidable 





(Aug) 226A 
S. 48 — See Ibid, S. 47 (Apr) 97B 
——S. 57 — See Ibid, S. 47 (Apr) 97B 


———S§. 64 (a) — See Ibid, 5. 47 (3) 
(Apr) 119C 
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Minor Mineral Concession Rules (contd.) 
Ss. 64 (a) and 47 (8) — Appeal against 
refusal of permit — Scope of route fixed 
under S. 47 (8) pending appeal — Number 
of granted permits not exceeding the scope 
— Yet Appellate Tribunal not bound _ to 








confirm grant order (Apr) 119A 

S. 64 (a) — Appeal — Refusal of 
extension of an existing operators permit 
to a new route is appealable (Apr) 119B 


=——S. 64 (a) and (b) — Scope — Order 
laying down that in the event of the per- 
mit-holder not furnishing the registration 
number of the vehicle within certain time 
- grant shall stand cancelled does not come 
under Section 64, clauses (a) and (b) 
(Apr) 97C 
-—S, 64 (a) — Appeals — Grant of per-. 
mit — Order under R. 86, Rajasthan Motor 
Vehicles Rules (1951) requiring grantee to 
produce certificate of registration of Vehicle 
within prescribed time — Appeal lies under 
S. 64 (a) time granted amounts onerous 
burden on grantee (Aug) 226C 


MUNICIPALITIES 
—Rajasthan Municipalities Act (88 of 1959) 


S. 4 — An area already included in a 
Panchayat cannot be included into Munici- 
pality without complying with S. 86 of the 
Panchayat Act (Oct) 263 
S. 271 — Contract entered into by 
President of Municipal Council not in pur- 
suance of any provision of the Act but with- 
in competence of the Council is not cover- 
ed by the section (Jul) 202A (FB) 
S. 271 — Section gives protection only 
to acts done or purporting  to-have been 
done in official capacity (Jul) 202B (FB) 














PANCHAYATS 
—Rajasthan Panchayat Act (21 of 1958) 


-——§. 49—Provisions of Criminal P. C. are 
inapplicable to proceedings before Nyaya 
Panchayat — Nyaya Panchayat is not em- 
owered to secure any bond or surety bond 
or appearance of accused before it or tọ 
order its forfeiture on his non-appearance 
(Apr) 121 
——S. 86 — See Municipalities — Rajas- 
than Municipalities Act (88 of 1959), S. 4 
(Oct) 268 





brae 


Partition Act (4 of 1893) 
S. 2 — See (1) Civil P. C. (1908), Sec- 





tion 100 (Feb) 42B 

(2) Ibid, S. 3 (1) (Feb) 42A 
=—— S. 3 — See also Civil P. C. (1998), 
S. 100 (Feb) 42B 


-Ss. 8 (1) and 2 — Court directing sale 
by public auction under S, 2 — Sharer can, 
even after the order, apply under S. 8 (1) 
for leave to buy the property — However, 
no application lies after sale 





il 

Partition Act (1893) (contd.) 
——§, 4 — See Civil P. C. (1908), S. 100 
(Feb) 42B 


Partnership Act (9 of 1932) 


S. 48 — Suit for dissolution and rendi- 
tion of accounts — If and when barred by 
limitation (Apr) 111 


Penal Code (45 of 1860) 


Ss. 97, 100 — Right of private defence, 
extent of — Plea of self-defence need not 
be taken — en Court can consider such 
plea — Burden of proof, how discharged 
(Mar) 68F 
S. 100 — See Ibid, S. 97 (Mar) 68F 
~S. 894 — See Evidence—Appreciation 
of (Jul) 184C 


Prevention of Food Adulteration Act (87 of 
1954) 


S. 20 — Institution of prosecution by 
Food Inspector authorised by Municipality 
y general order, is valid — It cannot be 











said that in every case o should 
be instituted by a special order of the local 
authority (Jan) 5 


Railway Establishment Code, Vol. 2 
See under Civil Services. 


Rajasthan Administrative Service Rules 
(1954) 


See under Civil Services. 


Rajasthan Colonisation Act (27 of 1954) 

S. 22 — Eviction of person in peace- 
able and quiet possession by use of police 
force —- It is not permissible even though 
the person sought to be evicted is a tres- 
(Oct) 265 


Rajasthan Electricity (Duty) Act (12 of 
1962) 





passer 





——-S. 3, Proviso (8) (a) (i) — Expression 
energy consumed in any industry in the 
manufacture of goods” — Interpretation — 
Does not include energy consumed “in con- 
nection with” or “in relation to” the manu- 
facture of goods (Jun) 158B 


eo Entertainments Tax Act (24 of 
á 





S. 8 (5) — “Entertainment” — Museum 
open to members of public on payment for 
admission is a place of entertainment: and 
can be subjected to entertainment tax 

(Jun) 151B 
——§, 10 (8) — Validity — Section 10 (3) 
is ultra vires Arts. 14 and 19 (1) (f) of Con- 
stitution | (Apr) 106 


Rajasthan Excise Act (2 of 1950) 
S. 9-A — See Constitution of India, 





Art. 226 (Feb) 46D 
———§, 84 — See also Constitution of India, 
Art. 226 (Feb) 46D 





S. 84 — Licence suspended — Show 
cause notice for cancellation of licence issu- 
ed several days after suspension order — 
Suspension amounts to punishment under 
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Rajasthan Excise Aet (contd.) 
Section 84 and Rule 76'of Rajasthan Excise 
Rules (Feb) 46A 
——S. 34 and R. 75 — Power to suspend 
licence is only for inflicting punishment 
and not for pene departmental en- 
quiry for cancellation of the licence 

(Feb) 46B 
S. 84 — Suspension of licence in vio- 
lation of rules of ratural justice is invali 


(Feb) 46C 
Rajasthan Excise Rrles (1956) 

R. 76 — See (<) Constitution of India, 
Art. 226 (Feb) 46D 
——R. 76 — (2) Rajasthan Excise Act 
(1950), S. 34 (Feb) 46A, B, C 


Rajasthan Foodgrains (Rabi) Monopoly Pro- 
curement Order (1952) 
Cl. 6 — Validity of — Ultra vires be- 
ing in violation of Art. 81 (2) of the Con- 
stitution inasmuch as the Essential Sup- 
plies (Temporary Powers) Act (1946) under 
which they were mede, did not contain any 
provision for payment of compensation as 
require Art. 81 (2) — Provision for 
payment of compensation in order held not 
sufficient compliance with requirements of 














Art. 31 (2) — See Constitution of India, 
Art. 31 (2) (Jun) 167A 
Cl. 7 — See Constitution of India, 


Art, 31 (2) (Jun) 167A 





Rajasthan Foodgrains (Rabi) Procurement 
Order (1953) 

Cl. 4 — See Constitution of India, 
Art. 81 (2) (Jun) 167A 
——Cl. 5 — See Constitution of India, 
Art. 81 (2) (Jun) 167A 


Rajasthan Gram and Gram Products (Ex- 
port Control) Orcer (1953) 
Cl. 5 — See onstitution 
Art. 81 (2) 
Rajasthan High Court Ordinance 
See under High Court Rules and Orders, 


Rajasthan High Court Rules 
See under High Court Rules and Orders. 


Rajasthan Jagirdar’s Debt Reduction Act 
(9 of 1957) 
See under Debt Laws. 


Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952) 
See under Tenancy Laws. 


Rajasthan Motor Vehicles Rules (1951) 


R. 78 — Proceaure for granting per- 
mits — Applications for permit — Grant of 
permit on recording decision by adopting 
method of circulation is good compliance 
with R. 78 where no representation is made 
ape Spe nes iol — Question of violation 
of natural justice does not arise (Jul) 186B 
R. 86 —- Grant of permit on condition 
of production of vehicle for inspection and 
within specified time on failure permit will 
stand cancelled — Regional Transport Au- 





of India, 
(Jun) 167A 








Rajasthan Motor Vehicles Rules (contd.) 
thority becomes functus officio and cannot 
grant further time (Aug) 226D 


Rajasthan Municipalities Act (88 of 1959) 
See under Municipalities 


Rajasthan Panchayat Act (21 of 1953) 
See under Panchayats, 


Rajasthan Police Service Rules (1954) 
See under Civil Services. l 


Rajasthan Premises (Control of Rent 
Eviction) Act (17 of 1950) 
See under Houses and Rents. 


Rajasthan Tenancy Act (3 of 1955) 
See under Tenancy Laws. 


and 


bid a Act (16 of 1908) 





7 — See T. P. Act (1882), S. 107 
(Dec) 306A 


———S. 23 — See Ibid, S. 77 (Jul) 181B 
———S, 24 — See Ibid, S. 77 (Jul) 181B 
——S. 25 — See Ibid, S. 77 (ful) 181B 
--—S. 26 — See Ibid, S. 77 (Jul) 181B 


S. 82 — See als 





o Marwar Registration 
Act (1984), S. 32 (Aug) 211A, F (FB) 
S. 32 — Valid presentation is a condi- 
tion precedent to registration and officer 
gets jurisdiction only on such presentation 
-— Valid presentation cannot be presumed 
(Jul) 181A. 

——-S. 3838 — See Marwar Registration Act 
(1984), S. 32 (Aug) 211 F (FB) 


———§, 34 — See Marwar Registration Act 
(1934), S. 32 (Aug) 2111F (FB) 














S. 57 (5) — Provision that 
copies given under the section shall be ad- 
missible for the purpose of proving the 
contents of the original document does not 
do away with the requirement of S. 68 of 
Evidence Act (Nov) 808D 
S. 58 — See Marwar Registration Act 
(1934), S. 82 (Aug) 211A (FB) 
60 —- See Marwar Registration Act 
S. 60 (Aug) 211C (FB) 
60 (2) — Endorsement of Sub-Re- 
gistrar —- It may constitute some evidence 
even for purpose of proving execution of 
document (Apr) 124B 
Ss. 77, 28, 24, 25 and 26 — Suit for 
direction to register document —- Proof o 
valid presentation in time essential 

(Jul) 181B 
-—S. 87 — See Marwar Registration Act 





De ne o 


(1934), 
S. 








(1984), S. 87 (Aug) 211D (FB) 
Specific Relief Act (1 of 1877) 
S. 9 — In due course of law 





(Mar) 84B 
S. 9 — Dispossession by statutory body 
acting under statutory Rules — Statutory 
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. Specific Relief Act (1877) (contd.) 
body does not act for Government or as 
its agent — Suit against it under section is 





not barred Mar) 84C 
S. 9 — Restoration of possession — 
Power of Court (Mar) 84D 
=—S. 28 (b) — See T. P. Act (1882), S. 6 
(Nov) 294 


——S. 54 — Perpetual injunction — Threat 
to right to or enjoyment of property — 
Opening doorway on wall adjoining lan 
of another (Feb) 3 


Specific Relief Act (47 of 19638) 

S, 14 (1) (a) and (c) — See Ibid, Sec- 
tion 41 (e) (Nov) 292A 
-—S. 86 — See Ibid, S. 41 (e) 

(Nov) 292A 
—— S, 87 — See Ibid, S. 41 (e) (Nov) 292A 


——S. 89 — Defendant keeping level of 
his kotha such as to allow flow of water 
from his parnala into plaintiff's nohra — 
Such user would be a burden on plaintiffs 
house and would in due course of perio 
ripen into easement — Plaintiff is entitled 
to mandatory injunction and cannot be 
compelled to accept merely compensation 








(Sept) 241 

——S. 41 — See Easements Act (1882), 
S. 85 (Apr) L12A 
S. 41 (e) — Injunction to prevent 
breach of contract —- As performance of a 


contract falling within cls. (a) and (c) of 
S. 14 (1) cannot be specifically enforced, 
and injunction cannot be granted to pre- 
vent breach of such contract {Nov) 292A 


S. 41 (g) and (i) — Refusal of injunc- 
tion — Six years after impugned construc- 
tion suit for demolition and mandatory in- 
junction filed — Injunction refused for 
laches and acquiescence (Apr) 112B 


State Associated Banks (Miscellaneous Pro- 
visions) Act (56 of 1962) 


S. 5 (d) — Validity — Does not con- 
travene Art, 14 of Constitution on ground 
of discrimination (Jan) 6E 


State Bank of Dholpur Act (1915) 


Validity —— Act made and assent given 
by the Ruler of State, is a public document 
— There is also presumption of judicial 
and official acts having been regularly per- 
formed — That presumption though rebut- 
table neither rebutted nor Act repealed — 
Act could not be held to have ceased to 
remain in force after 1942 — The Act con- 
tinued to be in force also because of Sec- 
tion 3 of Rajasthan Administration Ordi- 
mance (1 of 1949) (Jan) 6B 


Validity — Act is not invalid for reason 
that Poning business does not include 
acceptance of deposits from public 

(Jan) 6C 














TENANCY LAWS 


-~—Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952) 


9, 27 — Determination of mainten- 
ance allowance — Money payable by Jagir- 
dar to his ċreditors under Act 9 of 1957 
not to be taken into account l 
(Jan) 1B (FB) ` 


-Rajasthan Tenancy Act (3 of 1955) 
S. 88 and Sch. 3, Item 5 — Suit by 
tenant to cancel a document — Relief 
sought amounting also to declaration of his 
share in land — Suit can lie only in reve- 
nue court (Jun) 164A 
Sch. 8, Item 5 — See Ibid, S. 88 
(Jun) 164A 











Transfer of Property Act (4 of 1882) 


SS. 6 and 180 — A right under a con- 
tract to obtain reconveyance of the property 
sold is assignable — Assignee can enforce 
performance against the vendor and the 
vendee, vendee cannot plead absence of 
privity of contract between him and_ the 
assignee (Nov) 294. 
S. 91 (a) — Right to redeem — Even 
the smallest interest in mortgaged property 
is sufficient to entitle a person to redeem 
mortgage (Jun) 175A 
S. 91 (a) — Civil P. C. (1908), O. 34, 
R. 1 — Distinction — O, 34, R. 1 speaks 
of persons having interest either in the 
mortgaged security or in the right of re- 
demption, while S. 91 (a) speaks of per- 
sons having interest in the mortgaged pro- 
perty (not in the security), and also of per- 
sons having interest in the right to redeem 








.(Jun) 175B 
——§. 106 — Notice terminating tenancy 
—~ Construction (Feb) 55D 


S. 106 — A notice which stated that 
a month’s notice was provided in the lease 
deed, that tenant might hand over vacant 
possession of premises within a month and 
failing that, after expiry of duration of 
notice; proceedings through Court would 
be taken, is not rendered bad for demand- 
ing vacant possession within the month ~~ 

(Aug) 232B 
9, 106 — Service of notice by affixture 
-—— It can be resorted to only if it is neither 
practicable to deliver the notice to the ten- 
ant nor it is also practicable to deliver it 
to one of the tenant’s family or his ser- 
vants (Oct) 278 
S. 107 — Rent-deed not registered — 
Can be used for proving oral agreement of 

















lease (Dec) 806A 
S. 111 — See Houses and Rents — 
Rajasthan Premises (Control of Rent and 
Eviction) Act (1950), S. 18 (Feb) 38B 
S. 180 — See Ibid, S. 6 (Nov) 294 
Words and Phrases 
Attornment — Meaning (Feb) 55C 


RAJASTHAN LIST OF CASES OVERRULED. REVERSED AND DISSENTED 
FROM ETC. IN AIR 1971 


Diss. 
Revers = 


‘AIR 1950 Sind 8 = Pak Cas 1950 Sind 18, 
Mt. Noor Bibi v. Pir Bux — Not F. — 
AIR 1971 Cal 218 (May). 

AIR 1952 Raj 59 = ILR (1952) 2 Raj aes 
Ramchandra v. Daulatram — Held n 
longer good law in view of AIR 1961 
SC 606 as’interpreted AIR 1971 J 
and K 76A (FB) (May). 

AIR 1954 Raj 264 = 1954 Cri LJ 1672, 
Kishore Singh v. State of Rajasthan — 
Diss, AIR 1971 Ker 162B (Jun). 


AIR 1955 Raj 162 = ILR (1955) 5 Raj 580, 
Phool Narain v. Madan Gopal — 
Diss. AIR 1971 Mys 112 (Apr). 


AIR 1957 Raj 78 = 1957 Raj LW 150, 
General Manager, Northern Rly. v. 
Sajjan Rai — Diss, AIR 1971 Madh 
Pra 54A (Mar). 

AIR 1958 Raj 188 = ILR (1958) 8 Raj 44, 
Narsingh Dass v. Mool Raj — Diss. 
AIR 1971 Orissa 11 (FB) (Jan). 


AIR 1958 Raj 349 = 1958 Cri LJ 1548, 
Laxmilal v. Bheru —— Over. 
1971 SC 2486H (Dec). 


1964 Raj LW 12 = ILR (1963) 18 Raj 
1170, Gyanchand v. Madanlal — Over, 
AIR 1971 Raj 806B (Dec). 

1964 Raj LW 504 = ILR (1964) 14 Raj 

as 847, Municipal Board Bhilwara v. 

Bhuralal — Over. AIR 1971 Raj 

202A, B (FB) (Jul). 


AIR 1966 A 170 = TLR (1966) 6 Raj 93, 
Govind Narain v. Smt. Chhoti Devi — 
Diss. AIR 1971 Delhi 110A (Apr). 

(1967) Criminal Appeals Nos. 402 and 403 
of 1966 and 251 of 196, D/- 2-8- 


= Dissented from in. Not E. = Not Followed in. Over = Overruled in. 
Reversed in. 


1967 (Raj) —+ Revers. AIR 1971 SC 


2593 (Dec). 
(1968) Cri. App. No. 106 of 1967, D/- 
6-5-1968 (Raj) — Revers. AIR 1971 


SC 1444 A, B (Aug). 

AIR 1968 Raj 48 = 1967 Raj LW 515, 
Narbada v. Ram Dayal — Diss. ATR 
1971 Ker 85 (FB) (Mar). 

AIR 1968 Raj 278 = 1968 Raj LW 519, 
Ganeshmal v. Anand Kanwar — Diss. 
AIR 1971 Mad 419 (Oct). 

(1969) Civ. Writ Petn. No. 486 of 1969, 
D/- 28-8-1969 (Raj) — Revers. AIR 
1971 Raj 186B (Jul). 

ee Civil Writ Petn, No. 1129 of 1969, 

D/- 24-10-1969 (Raj) — Revers, AIR 
1971 Raj 226A, B, C (Aug 

(1969) Civil Writ Petn. No. 1769 of 1969, 

Br 1-12-1969 (Raj), Jayaram v. T. A. 
T. Jaipur — Over. AIR 1971 Raj 226G 
(Aug). 

AIR 1969 Raj 182 = 1969 Raj LW 285, 
Surendra Kumar v. State of Raj asthan 
-—Over. AIR 1971 SC 1762F (Sep). 

(1969) 71 ITR 120 en Shekhawati Ge- 
neral Traders v. Income-tax Off- 
cer, ene Circle I, Jaipur — 
Revers. AIR 1971 SC 2389 (Nov). 

(1970) Civil Spl. Appeal No. 126 of 1970, 

70 (Raj) — Revers. AIR 
1971 SC 874 (Feb). 
(1970) S. T. Ref. Nos, 124 to 126 of 1969, 


~ ~~ ~ 


D/- 8-2-1970 (Raj) — Revers. AIR 
1971 SC 2054 (Oct). 
AIR 1970 Raj 178, Guman Singh v. State 


of Rajasthan — Revers. AIR 1971 Raj 
191A, B (Jul). 
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COMPARATIVE ABLES 


Supplement to Comparative Tables of Previous Years. 


Owing to late receipt of other Journals the following supplement to 
Comparative Tables of A. 1. R. = Other Journals is issued. 


A. I. R. 1970 Rajasthan = Other Journals. 


AIR  Otber Journals 


12 41 Com Cas &35 
111 1971 ACJ 438 
965 B39FJR38 


AIR 1971 Rajasthan = Other Journals 


AIR Other Journals AIR Other Journals AIR Other Journals AIR Other Journals 


i 1FB197" haj L W 42 77 197: CriLJi06 = {164 DP 344 1971 haji W 246 
ILR (1970) 20 Raj 1 | 78 4l Com Cas 625 167 1971 Raj L W 74 247 1971 Raj L W 70 


5 1971 triL3 86 84 , sss 175 1971 Raj L W 277 |25' 1971 Raj L W 82 
6 aes 88 ove 177 1970 Raj L W 567 | 254 1970 Raj L W 231 
12 1970 Raj L W 487 | 97 oes 181 Sas 255 1971 Raj L W 191 
1971 Lab IC 218 {106 1971 Raj LWiiz |184 ILR(1970) 20 258 1971 Raj LW 15L 
18 1971 Cri LJ 239 1971 Tax L R 29 Raj 439 |260 1971 Raj L W 64 
24 1970 Raj L W 382 |112 1970 Mer L k 217 1971 Cri L J 974 1971 Ren C J 384 
30 see 112 +1971 Ka) L W 95 186 ane 1971 Ren C R 931 
38 1970 RajL W228 |113 1971 Raj LW 94 |191 1971 Serv LR 350 |263 1971 Raj L W 131 
æ 388 1971 Kaj L W 97 1971 Cri LJ 785 |202FB1971 Raj L W 1+4 | 265 ay 
42 es 115 1971 Raj LW30 ‘28 1970 Raji W369 |267 I971 Raj L W59 
48 sea 1971 Ren C J 36 211FB1971 Raj L W1 2t9 1971 Raj L W 498 
46 a 1871 Ren C R 313 226 1:70haj Lb W275 (278 1971 Ren CR 451 
50 1970 Raj L W 334 |119 1971 Raj L W 227 ILR (1970) 20 1971 Ren C J 831 
1971 Cri L J405 |1281 1970 Raj L W 345 Raj 282 1971 Raj L W 407 
53 1970 Raj L W 97 ILR (1970) 20 2299 1971 Raj L W 194 |274 1971 Raj L W 845 
55 1970 Raj L W 250 Raj 245 |232 1971 Ren C R 454 |283 
60 1970 Raj L W 185 |124 1971 Raj L W 122 1971 Ren C J 655 386 1971 Raj L W 294 
1971 Serv LR 88 |28 1971 Raj L W 384 |234 ese 292 1971 Raj L W 61 
197! Lab I C 338 142 1970 Serv L R 87 235 294 1971 Raj L W 306 


66 22FacL R237 3149 es 237 1971 Paj L W127 | 299 i 
1971 Lab I C344 |151 1970 Raj L W519 |240 1971 Raj LW 170 |203 1971 Raj L W 319 


68 1971 Cri L J 498 1971 Tax UR 471 |2441 1971 Raj L W169 |308 1971 Raj L W218 
75 ns | oOo m 42 1971 RajL W168 318 1971 Raj L W 275 
x 
: & 
= 


t 


16 Other Journals = All India Reporter 


a, 

ILR (1970) 20 4970 Raj L W 1971 Raj L W 1971 Raj L W "1971 Raj L W 
Raj > BLW AIR FLW AIR ELW AIR RLW AIR 

ILR AIR “31 1971 Raj 254 | 61 1971 Raj 292 |181 1971 Raj 263 |257 1972 Raj 23 
282 1971 Raj 226 |275 » » 26| b4 » » 260151 » » 268/275 1971 » 
489 n»n » 184|369 » » 208| 70 » » 247]|i54 1972 aE M m 
b7 » nig) » »l i 294 no o 
82 » » 251 |168 1971 » 942/300 1972 » 
. 04 ” » 118 inh » ” aa 805 1971 » 
95 m » ile _ 8519 on 

ILR die 2i 1974 Raj Ww |97 » » as|l84 n. » a02|327 1973 » 16 
aj 191 » » 885 1384 1971 » 
(Not received) RLW AJR 103 1972 » 9/194 w » 9991345 » » 
i 1(FB)1971Baj211 (112 1971 » 106/213 »  » 306/408 » » 
Se ia 80 » » 115 |122 » » 124 |227 # » 319 |407 ” ” 
59 x o» 267j137 » 887 (246 n» = 244 1474 1972 » 
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ATIR 1971 RAJASTHAN TI (V 58 C 1) 
FULL BENCH 


D. M. BHANDARI, C. J., 
€. B. BHARGAVA AND S. N. MODI, JJ. 


Smt. Gulab Sundari Bapna, Petitioner 
¥ State of Rajasthan and others, Respon~ 
ents. 


C. Writ No. 496 of 1962, D/-5-12-1969. 


{A) Interpretation of Statutes — Statute 
to be construed so as to prevent mischief 
and advance remedy according to the real 
intention of the makers. (Para 9) 


(B) Tenancy Laws -— Rajasthan Land 
Reforms and Resumption of Jagirs Act (6 
of 1952), Section 27 — Determination of 
maintenance allowance — Money payable 
by Jagirdar to his creditors under Act 9 
of 1957 not to be taken into account. 


While fixing the amount of mainten- 
ance payable under Section 27, the Jagir 
Commissioner is not required to take into 
account the debts of the Jagirdar. There 
is nothing in Rajasthan Jagirdars’ Debt 
Reduction Act 1956 (9 of 1957) to clearly 
show that it overrules Section 27 of Act 
6 of 1952. It is not permissible to inter- 
pret the provisions of Section 27 of Act 
No. 6 of 1952 with the help of Section 7 
of Act 9 of 1957. The term ‘compensa- 
tion’ used in Act No. 9 of 1957 means 
compensation payable to the Jagirdar 
after allowing deductions as provided in 
Section 34(1) of Act No. 6 of 1952. Hence 
in determining the amount of annual 
maintenance allowance payable under 
Section 27 of Act 6 of 1952 the amount 
of money payable by the Jagirdar to his 
creditor under Act 9 of 1957 is not to be 
taken into account. ILR (1959) 9 Raj 547, 
Distinguished. (Paras 6, 7, 8, 11) 


Cases Referred: Chronological Paras 
(1959) ILR (1959) 9 Raj 547 = 

1959 Raj LW 466, Mukan Chand 

v. Rao Raja Inder Singh 


HN/HN/D681/70/DHZ/M 
1971 Raj./1 I G—46: 


BHARGAVA, J.:— The following aques- 
tion of law has been referred for decision 
by the Division Bench to the Full Bench. 

“Whether the amount of annual main- 
tenance allowance payable to persons 
entitled to such allowance under Section 
27 of the Rajasthan Land Reforms and 
Resumption of Jagirs Act, 1952, should 
be determined after taking into account 
the amount of money payable by the 
Jagirdar to his creditors under the provi- 
sions of the Rajasthan Jagirdars’ Debt 
Reduction Act, 1956, or not?” 


2. The Board of Revenue which is one 
of the respondents in the writ petition 
under Arts. 226 and 227 of the Constitu- 
tion of India in its order dated 25-10-1962 
held that “in fixing the amount for main- 
tenance the question of the Jagirdar’s 
debt does not find any place under the 
law” and, therefore, directed the Addi- 
tional Jagir Commissioner to determine 
afresh the amount of maintenance which 
they are entitled to receive in accordance 
with law. 


3. The petitioner who holds a decree 
against the Jagirdar ie, respondent No. 
9 has challenged the order of the Board 
of Revenue on various grounds including 
the one which has given rise to this refer- 
ence, 5 


4. Learned counsel for the petitioner 
fn support of his contention mainly relies 
upon Section 7 read with Schedule II of 
the Rajasthan: Jagirdars’ Debt Reduction 
Act, 1956 (Act No. 9 of 1957) (hereinafter 
called Act No. 9 of 1957). His contention 
is that the decree in favour of the peti- 
tioner is to be executed against the maxi- 
mum amount determined in accordance 
with the formula given in Schedule I. 
According to this formula this amount is 
determined by multiplying total amount 
of compensation for jagir lands plus the 
total amount of rehabilitation grant pay- 
able in respect of the jagir land by 75 
if it exceeds Rs. 4,00,000, by 65 when it 
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exceeds Rs. 2,00,000 but does not exceed 
Rs, 4,00,000 and by 55 if it exceeds 
Rs. 1,00,000 but does not exceed Rs. 
2,00,000 and then dividing it by 100. 

Emphasis is lai on the fact that it is 
the total amount of compensation for the 
jagir lands plus the total amount of reha- 
bilitation grant which has to be consider- 
ed in determining the maximum amount 
against which the decree is to be execut- 
ed and the amounts payable to mainten- 
ance holders are not to be deducted in 
working out the maximum amount against 
which the decree is to be executed. It is 
pointed out that the provision of Sec- 
tion 7 read with Schedule IT is to be given 
effect notwithstanding anything contain- 
ed in any other law as the opening words 
of Section 7 show. 


Learned counsel draws support for his 
argument from tke following observations 
made in Mukan Chand v. Rao Raja Inder 
Singh, ILR (1959) 9 Raj 547. 


“The decree-holder has drawn our at- 


tention to the fact that the Additional 


Jagir Commissioner made some payments 
to the Jagirdar and to persons entitled to 
maintenance allowance out of the income 
of the jagir even after the service of the 
order of attachment attaching compensa-< 
tion and rehabilitation grant to the extent 
of Rs. 99,965.22. Learned counsel for the 
respondents were unable to point out any 
provision of law exempting any part of 
the compensation and rehabilitation grant 
from attachment and sale in execution of 
the decree of a Civil Court. The amount 
of maintenance can only be determined 
on the basis of the compensation and re~ 
habilitation grant remaining available to 
the Jagirdar after attachment. It is for 
the executing Court to determine what 
portion of the compensation and rehabili- 
tation grant can be so attached and nof 
for the Additionel Jagir Commissioner. 
The Additional Jagir Commissioner had 
no excuse for making any payments after 
the -rder of attazhment had been served 
on him.” 


5. In order tc appreciate the conten- 
tion of the learned counsel it is necessary 
to refer to some of the provisions of the 
Rajasthan Reforms and Resumption of 
Jagirs Act, 1952 (Act No. VI of 1952) 
(hereinafter called Act No. 6 of 1952). 
Section 21 relates to the resumption of 
jagir lands and empowers the Govern- 
ment to appoint by notification in the 
Raiasthan Gazette a date for the resump- 
tion of any class of jagir lands. Section 22 
describes the consequences of resumption. 
Chapter VI deals with the question of 
compensation. Section 26 says :— 


“Subject to the other provisions of this 
Act, the Government shall be liable to 
pay to every Jagirdar whose Jagir lands 
are resumed under Section 21, such com- 
pensation as shell be determined in ac- 
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cordance with the principles laid down 
in the second schedule.” . 

Section 27 with which we are mainly 
concerned deals with the question of 
maintenance of persons who are entitled 
to recelve maintenance allowance out of 
the income of any jagir under any exist~ 
ing jagir law and lays down the follow- 
ing points which the Jagir Commissioner 
has to take into consideration in fixing 
the amount: i 


i, the amount of maintenance allow~ 
ance which that person used to re~ 
ceive from the Jagirdar before the 
date of resumption: or was entitled 
to receive; 

il. the net income of the Jagirdar 

from the Jagir at the time of fixing 

a the said maintenance allowance; 

lii. the net amount of compensation 
and rehabilitation grant payable to 
the Jagirdar: and 

iv. such other matters as may be preg- 
cribed., 


Sections 29 and 30 which deal with the 
amount payable to the co-sharer and the 
dues and debts respectively are as under: 

Sec. 29. Amount payable to a co-shar~ 

er. — Any co-sharer of a Jagirdar 
who, under any existing Jagir law, 
is entitled to receive any share out 
of the income of any Jagir land 

Shall be paid such amount every 
year from the annual instalment of 
compensation and rehabilitation 
grant payable under this Act as 
bears to the total compensation and 
rehabilitation grant the same pro- 
portion which his share of the in- 
come of the jagir land bears to the 
total income of the jagir land. 

. 30. Dues and Debts.— The amounts 
due from a Jagirdar under clause 
(2} of sub-section (1) of Section 22 
shall be recoverable out of the com~ 
pensation payable to him under 
Section 26.” 


Then comes Chapter VII which relates 
to payment of compensation. Sections 82 
and 34 which are relevant for our pur- 
pose, are as follows:— 


Sec. 32. Determination of compensa- 
tion—- (1) On receipt of a statement of 
claim under the last preceding section or 
if no such statement of claim is received 
within the period specified in that sec- 
tion, upon the expiry of that period the 
Jagir Commissioner shall, after making 
such enquiry as he deems necessary, by 
order in writing provisionally  deter- 
mine 

(a) the amount of compensation pay- 
able to the Jagirdar under Sec- 
tion 26; 

(b) the amount recoverable from the 
Jagirdar under clause (2) of sub- 
section (1) of Section 22 and the 
Second Schedule; 


1971 


(c) the amount of annual maintenance 
allowance, if any, payable to per- 
sons entitled to such allowance 
under Section 27; 

(d) Omitted; 

(e) the amount, if any, payable to co- 
sharers under Section 29. 

(2) A copy of an order made under sub- 
section (1) shall be served upon the Gov- 
ernment, the Jagirdars and every other 
interested person and the Jagir Commis- 
sioner shall after giving the Government, 
the Jagirdar and any such interested per- 
son a reasonable opportunity of being 
heard in the matter, make a final order. 

Sec. 34. Dues and deductions how pay- 
able— (1) The amounts recoverable from 
a Jagirdar under Cl. (e) of sub-section (1) 
of Section 22 and those determined in an 
order made under sub-section (2) of Sec- 
tion 32 shall be deducted from the com~ 
pensation payable to him under Sec- 
tion 26. 


(2) The amount finally determined 
under clauses (b), (c) and (e) of sub-sec~ 
tion (1) of Section 32 shall be payable in 
the same number of instalments as the 
compensation payable to the Jagirdar. 


6. Two things would be clear from the 
above quoted provisions: 

(1) that Section 27 does not enjoin upon 
the Jagir Commissioner to keep into con~« 
sideration the debts of the Jagirdar while 
fixing the amount of maintenance payable 
to persons entitled to receive such main- 
tenance while it speaks of other matters 
which are to be taken into consideration. 
Under the rules also no provision has 
been made for taking the debts of the 
Jagirdar into consideration while fixing 
the amount of maintenance. If the Legis- 
lature so intended it could have provided 
that the maintenance allowance had to 
be fixed after taking into consideration 
the amount of debts of the Jagirdar also. 
In the absence of such a provision it can- 
not be justifiably contended that before 
fixing the amount of maintenance payable 
under Section 27 the Jagir Commissioner 
should take into account the debts of the 
Jagirdar. 


(2) that under Section 32 the Jagir 
Commissioner is required to provisionally 
determine, after such enquiry as he deems 
necessary, the amount of compensation 
payable to the Jagirdar under Section 26 
and other amounts mentioned in clauses 
(b), (c) and (e). Thereafter, after follow- 
ing the procedure laid down under sub=- 
section (2) of Section 32 the Jagir Com- 
missioner is to pass a final order. The 
amounts recoverable from a Jagirdar 
under clause (2) of sub-section (1) of Sec- 
tion 32 and those determined in the order 
made under sub-section (2) of Section 32 
are to be deducted from the compensation 
ae to him under Section 26-(Section 
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7. It is thus clear that the amount of 
annual maintenance allowance as deter- 
mined by the Jagir Commissioner under 
Section 32(2) is to be deducted from the 
compensation payable to the Jagirdar 
under Section 26 without any regard to 
his debts. Thus the creditors of the Jagir- 
dar cannot claim priority for the recovery 
of their debts against the claims of per- 
sons entitled to maintenance from the 
income of the Jagir. Thus there is no- 
thing in the provisions of Act No. 6 of 
1952 to warrant a suggestion that the 
amount of annual maintenance allowance 
payable to persons entitled to such allow- 
ance under S. 27 of the Act is to be deter- 
mined after taking into account the 
amount of money payable by the Jagir- 
dar to his creditors. 


8. We have now to consider whether 
the argument of the learned counsel can 
be sustained on the basis of the provisions 
of Act No. 9 of 1957. In the first instance 
we may point out that the two pieces of 
legislation i.e., Act No. 6 of 1952 and Act 
No. 9 of 1957 are of different scopes and 
are not in pari materia. Jt is Act No. 6 
of 1952 which governs the right of per- 
sons entitled to maintenance and co-shar- 
ers and Act No. 9 of 1957 does not deal 
with their right at all. It is. therefore, not 
permissible to interpret the provisions of 
Section 27 of Act No. 6 of 1952 with the 
help of Section 7, read with Schedule IT 
of Act No. 9 of 1957. The term ‘compen- 
sation’ has been thus defined in Act No. 9 
of 1957: 

“compensation” means compensation 
payable under the relevant Act for the 
resumption, acquisition or abolition of 
Jagirs or for their vesting in the State and 
includes interim compensation, if any, so 
payable.” | 
and Section 7(1) (a) runs thus 


Debt realisable from compensation mo- 
ney and rehabilitation grant. — (1) Not- 
withstanding anything in any agreement, ' 
document or law for the time being in 
force, but subject to the provisions of 
sub-section (2) a decree relating to a debt, 
whether the debt is a secured debt or 
otherwise, passed in any suit to which 
this Act applies— E 

(a) shall, in so far as the compensation 

for the jagir lands of the judgment 
debtor is concerned, be executed 
only in accordance with the for- 
mula given in Schedule II. 


In Schedule II it has been stated that 
in this formula ‘T’ stands for the total 
amount of compensation for the jagir 
lands plus the total amount of rehabilita- 
tion grant payable in respect of the jagir 
lands, and E stands for the maximum 
amount out of the aggregate of such com- 
pensation and rehabilitation grant against 
which a decree of the class referred to in 
sub-section (1) of Section 7, or if there are 
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more than one such decrees, all such de- 
crees taken together may be executed. 

9. It is on the basis of these provisions 
that the learned counsel contends that it 
is against the total amount of compensa- 
tion for the jagir land plus the total 
amount of rehabilitation grant that the 
decree is to be executed in accordance 
with the formula given in Schedule II. 
Learned counsel also points out that Sec- 
tion 7 of Act No. 9 of 1957 has an over- 
riding effect upon the provisions of the 
previous Act as would appear from its 
opening words and as such it should be 
interpreted on its own terms despite the 
peo Vialonp of Section 27 of Act No. 6 of 
1952. 


There is, however, difficulty in accepting 
this argument because the co-sharers and 
persons entitled to maintenance under 
the existing Jagir Law are entitled in 
their own right to claim compensation 
and maintenance allowance out of the 
compensation and rehabilitation grant 
payable to the Jagirdar. Against such 
co-sharers and persons entitled to main- 
tenance the decrees obtained against the 
Jagirdar are not executable and if the 
contention of the learned counsel is 
accepted then the effect would be that 
even their share of compensation would 
be attached and in some cases nothing 
might be left for them to be paid. In our 
opinion it cannot be assumed that the 
Legislature intended by enacting Section 
7 of Act No. 9 of 1957 to take away with 
one hand what it had given with the 
other to them. There is nothing in this 
Act to clearly show that it overrides the 
provisions of Sections 27 and 29 of Act 
No. 6 of 1952. On the one hand it was 
intended by the Legislature that the co- 
sharers of the Jagirdar and persons entitl- 
ed to maintenance after the resumption 
of the jagir should also get their share of 
compensation and maintenance allow- 
- ance which they were entitled to under 
the existing jagir law out of the income 
of any jagir and on the other hand to 
scale down the debts of Jagirdars whose 
jagir lands had been resumed under the 
provisions of Act No. 6 of 1952. 


It is a sound rule of interpretation that 
a statute should be so construed as to 
prevent the mischief and advance the 
remedy according to the real intention of 
the makers. It is, therefore, the duty of 
the court to so construe the provisions of 
the two Acts so that effect could be given 
to both. 


10. The term ‘compensation’ has not 
been defined in Act No. 6 of 1952. The 
definition of ‘compensation’ in Act No. 9 
of 1957 without reference to any section 
of Act No. 6 of 1952 only says ‘compensa- 
tion payable under the relevant Act for 
the resumption’. Now under Act No, 6 
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of 1952 which is with regard to the 
resumption of jagirs as per Section 26 
Government is liable to pay such compen- 
sation to the Jagirdar as is determined in 
accordance with the principles laid down 
in Schedule II. But Section 26 is subject 
to the other provisions of the Act and 
Sections 27, 29, 32 and 34 are such sec- 
tions. As already stated the amount of 
compensation payable to co-sharers and 
persons entitled to receive maintenance 
allowance is to be deducted from the 
compensation payable to the Jagirdar as 
provided in Section 34{1). 


11. We are, therefore, of the opinion 
that the term ‘compensation’ used in Act 
No. 9 of 1957 means compensation payable 
to the Jagirdar after allowing deductions 
as provided in Section 34(1) of Act No. 6 
of 1952. If the term ‘compensation’ is so 
read then whatever amount of compensa- 
tion remains payable to the Jagirdar is 
the amount against which the decree can 
be executed in accordance with Schedule 
Ti of Act No. 9 of 1957. By interpreting 
the term ‘compensation’ in this manner 
the co-sharers and the persons entitled to 
maintenance get their share of compensa- 
tion and maintenance allowance as pro- 
vided in Sections 27 and 29 of Act No. 6 
of 1952 and the creditors of the Jagirdar 
also receive their due share in execution 
of the decree in accordance with the pro- 
visions of Section 7 read with Schedule II 
of Act No. 9 of 1957. In Schedule II also 
tT carries the same meaning of compen- 
sation as aforesaid. 


12. In the decision referred to by the 
learned counsel the vires of Section 2(e) 
and Sections 3 to 8 of Act No. 9 of 1957 
were challenged. The question which has 
been referred to this Full Bench was not 
in issue in that case. However, it seems 
that the attention of the Court was drawn 
to the fact that the Jagir Commissioner 
had made some payments to the Jagirdar 
and to persons entitled to maintenance 
allowance out of the income of the Jagir- 
dar even after service of the order of 
attachment of the compensation and the 
rehabilitation grant was made. The learn- 
ed Judges took exception to the proce~ 
dure adopted by the Jagir Commissioner 
and in passing made the observations 
which have been quoted above. These 
observations in our opinion are in the 
nature of obiter and were not necessary 
for the decision of that case. The point 
which is in issue before us was not in 
issue in that case and does not seem to 
have been fully argued before that court 
and with utmost respect we may say that 
the aforesaid observations cannot be re- 
garded as the considered opinion of the 
court on the subject. We are, therefore, 
of the opinion that the learned counse 
cannot take advantage of the aforesaid 
observations in support of his contention. 
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13. For the foregoing reasons our 
answer to the question referred to us is, 
therefore, in the negative. 

Answer in the negative. 





AIR 1971 RAJASTHAN 5 (V 58 C 2) 


JAGAT NARAYAN, C. J. AND 
L. N. CHHANGANI, J. 


Municipal Council, Jaipur and another, Ap- 
pellants v. Sewan Das, Respondent. 

Criminal Appeal No. 720 of 1966, D/- 18- 
12-1969 against judgment of Addl. S. J. 
No. 8, Jaipur City, D/- 26-5-1969. 


Prevention of Food Adulteration Act 
(1954), Section 20 — Institution of prosecu- 
tion by Food Inspector authorised by Muni- 
cipality by general order, is valid — It can- 
not be said that in every case prosecution 
should be instituted by a special order of the 
local authority. AIR 1960 Ker 356 and 
AIR 1963 Orissa 158, Dissented from; 
1966 Cri LJ 475 (Gui) & AIR 1961 Ker 84, 
Rel. on. (Paras 6 and 7) 


Cases Referred: | Chronological Paras 
(1966) 1966 Cri LJ 475 = 19645 
Guj LR 696, State of Gujarat ve 
Gandhi Jayantilal Sankalchand 4 


(1968) AIR 1968 SC 1198 (V 50) = 
1968 (2) Cri LJ 194, Gour Chandra 
v. Public Prosecutor Cuttack 


(1963) ATR 1963 Orissa 158 (V 50) == 
1963 (2) Cri LJ 305, K. G. Anjane- . 
yalu v. Chairman, Puri Municipality A 
(1961) AIR 1961 Ker 84 (V 48) = 
1961 (1) Cri LJ 876, M. H. O. and 
-= F. Inspector v. A. T. Estate Co. 4 
(1960) AIR 1960 Ker 356 (V 47) = 
1960 Cri LJ 1467, Trivandrum 
City Corpn. v. Arunachalam Reddiar 4 


M. M. Tiwari, for S. K. Tiwari, for Ap- 
pellants; S. R. Bhandari, for Respondent, 


JAGAT NARAYAN, C. J.:— This is an ap- 
peal by the Municipal Council, Jaipur, against 
the order of the Additional Sessions Judge, 
Jaipur City, acquitting Sewan Das, respon- 
dent, of an offence under Section 7/16 of the 
Prevention of Food Adulteration Act 1954. 
The respondent was convicted by the Magis- 
trate and was sentenced to rigorous impri- 
sonment for two years and to pay a fine of 
Rs. 2,000/- only. He had earlier been con- 
victed of the same offence and sentenced to 
pay a fine of Rs. 200/- only. 


2. On 3-10-1963 the Food Inspector call- 
ed upon the respondent, who is a mi 
vendor, to sell milk to him. The Food Ins- 
pector paid 87 Paise as price of the milk. 
He then filled this milk in 3 bottles and sent 
one of them for analysis to the Chief Public 
Analyst. This milk was found to be adulte- 
rated by reason of its containing about 18% 
of added water. 
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8. The Food Inspector was authorised by 
a general order of the Municipal Council, 
Jaipur, under Section 20 of the Prevention of 
Food Adulteration Act, 1954 to institute pro- 
secutions for offences under the Prevention 
of Food Adulteration Act, 1954, and the 
Rules made thereunder. This general order 
is published in the Rajasthan Rajpatra dated 
12-9-1963, at page 109 under Notification 
No. D.972 H. S. dated Jaipur July 24, 1963. 
Amongst the persons authorised was Shri 
Abhinandan Prasad Goyal, Food Inspector, 
on whose complaint the respondent was 
prosecuted. The learned Magistrate who 
tried the case was satisfied that the sample 
of milk sent to the Public Analyst was duly 
purchased from the respondent and this was 
not disputed before the learned Additional 
Sessions Judge. This is sufficiently proved 
by the evidence on record. 


4, On behalf of the respondent it was 
contended before the learned Magistrate that 
the Food Inspector could not be authorised 
by the Municipal Council by a general order 
to institute prosecutions, This contention was 
overruled by him, but it prevailed with the 
learned Additional Sessions Judge. He re- 
lied on the following two decisions:— 


Trivandrum City Corporation v. Aruna- 
chalam, AIR 1960 Ker 356, and K. G. 
Anjaneyulu v. Puri Municipality, AIR 
1963 Orissa 158. 

His attention was not drawn to the decision 
in State of Gujarat v. Gandhi Jayantilal San- 
kalchand, 1964-5 Guj LR 696 = (1966 Cri 
LJ 475), The view taken in the Gujarat 
case was also taken by the Kerala High 
Court in a later decision in M. H. O. & F. 
Inspector v. A. T. Estate Co., AIR 1961 
Ker 84. This case was specifically cited 
before the learned Additional Sessions Judge. 


5. Section 20 (1) of the Act runs as fol- 
lows:— 


“No prosecution for an offence under this 
Act shall be instituted except by, or with the 
written consent of, the Central Government 
or the State Government or a local authority 
or a person authorised in this behalf, by 
general or special order, by the Central Gov- 
ernment or the State Government or a local 
authority: 


Provided that a prosecution for an offence. 
under this Act may be instituted by a pur- . 
chaser referred to in Section 12, if he produ- 
ces in Court a copy of the report of the 
Public Analyst along with the complaint.” 


6. It clearly empowers a local authority 
to authorise a person by a general order to 
institute a prosecution by his consent in writ- 
mg. 


7. It is not possible to give the interpre- 
tation which the learned Additional Sessions 
Judge has put on the above provision namely 
that in every case prosecution should be ins- 
tituted by a special order of the local autho- 
rity. The word “general” would in that case 
become superfluous and meaningless. 
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8. It appears that the learned Additional 
Sessions Judge was greatly influenced by the 
decision of their Lordships of the Supreme 
Court in Gour Chandra v. Publie Prosecutor, 
Cuttack, AIR 1963 SC 1198, There the word- 
ings of Section 198-B (8) (a of the Criminal 
Procedure Code came up for interpretation, 
It runs as follows:— 

“No complaint under sub-section (1} shall 
be made by the Public Prosecutor except 
with the previous sanction; 

(a) in the case of the President or the 

Vice-President or the Governor of a State, 
of any Secretary to the Government autho- 
rised by him in this behalf;” 
The above provision does not empower the 
authorities concerned to make a general 
order. The ruling in the Supreme Court case 
is therefore not applicable to the present case 
where the wordings of Section 20 of the 
Prevention of Food Adulteration Act, 1954 
specifically empower authorisation by a gene- 
ral order. 

8A. We accordingly allow the appeal, 
set aside the acquittal and convict the res- 
pondent under Sec. 7/16 (2) of the Preven- 
tion of Food Adulteration Act 1954. The 
minimum sentence prescribed for a subse- 
quent offence is rigorous imprisonment for 
one year and a fine of Rs. 2,000/-. We sen- 
tence the respondent to undergo rigorous im- 
prisonment for one year and to pay a fine o 
Rs, 2,000/- only. 

9. The respondent is not present today. 
The District Magistrate, Jaipur, shall take 
necessary steps for the arrest of the accused 
to’ undergo the sentence passed by this 


Court, 
Appeal allowed. 
ee 


AIR 1971 RAJASTHAN 6 (Y 58 C 2) 
C. B. BHARGAVA, J. 

Murli Singh and another, Petitioners v, 
State Bank, Dholpur, Opposite Party. 

Civil Revn. No. 330 of 1968, D/- 25-9- 
1969, from order of Dist. J., Bharatpur, 
D/- 2-2-1968. 

{A) Civil P. C. (1908), Section L15 — 
New point of fact — Suit for recovery of 
loan advanced by Bank governed by the 
State Bank of Dholpur Act of 1915 — Ob- 
jections that that Act had not been pub- 
lished or was not in force at the com- 
mencement of State-Associated Banks 
(Miscellaneous Provisions) Act 56 of 1962 
and that the Bank was not doing any 
banking business though taken in written 
statement, not pressed before lower Court 
— It being not a pure question of law 
but reguiring investigation into facts 
could not be allowed to be raised for first 
time in revision. (Para 7) 


(B) State Bank of Dholpur Act (1915)— 
Validity — Act made and assent given 


HN/IN/D687/70/HGP/T 


Murli Singh v. State Bank 
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by the Ruler of State, is a public docu- 
ment —- There is also presumption of 
jadicial and official acts having been 
regularly performed — That presumption 
though rebuttable neither rebutted nor 
Act repealed — Act could not be held to 
have ceased to remain in force after 1942, 
simply because it was not included in the 
list of local Acts published in that year — 
Nor could it be said to have abrogated by 
disuse — The Act continued to be in 
force also because of Section 3 of Rajas- 


than Administration Ordinance (1 of 
1949). AIR 1951 SC 467, Disting.. AIR 
1949 FC 175, Rel. on. (Paras 8, 9, 10) 

(C) Constitution of India, Sch. VI, 


List I, Entry 45 — Banking — Acceptance 
of deposits not necessary. 
. Banking business need not necessarily 
include acceptance of depasits from pub- 
lic. Assuming that it does, the State 
Bank of Dholpur Act (1915) contained se~ 
veral provisions about acceptance of depo- 
sits. The Act was, therefore, within com- 
petence of Parliament. 

(Paras 11, 12, 14) 

(D) Constitution of India, Art. 14 — 
Validity of Act challenged on ground of 
discrimination — Specific, clear and un- 
ambiguous allegations must be made in 
that behalf. AIR 1964 SC 1781, Eel. on. 

(Para 16) 

(©) State Associated Banks (Miscella- 
neous Provisions) Act (1962), S. 5 (d) — 
Validity — Does not contravene Art. 14 
X Constitution on ground of discrimina- 
ion. 

Section 5(d) which provides a longer 
period of limitation for institution of suits 
and applications for recovery of dues of 
Dholpur Bank is not ultra vires as con- 
travening Art. 14 of the Constitution on 
the ground that it discriminates between 
the Dholpur Bank and other Banks which 
have to bring similar suits within period 
prescribed by Limitation Act. The differ- 
ent and longer period of limitation for 
recovery of dues of Dholpur Bank does 
not militate against there being a rational 
basis for a distinction being drawn be- 
tween claims of that Bank and other 
Banks regarding bar of limitation. The 
Act is, therefore, valid and applies to 
those claims also for whose recovery tke 
suits might have already become time- 
barred. AIR 1961 SC 1704 & AIR 1966 
SC 1953, Rel. on. (Para 24) 


(F) Constitution of India, Art. 14 — 
Underlying principle— Permissible classi- 
main - Tests — Necessary conditions 
stated. 


The underlying principle of Art. 14 is 
that all persons and things similarly cir- 
cumstanced shall be treated alike both in 
privileges conferred and liabilities impos- 
ed. That Article forbids class legislation 
but not classification which rests upon 
reasonable grounds of distinction and for 
this purpose even one person or group of 


wo 
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persons can be a class. Conditions to 
satisfy the test of permissible classifica- 
tion are, (i) it must be founded on intelli- 
gible differentiation which distinguishes 
persons or things that are to be put to- 
gether from others left out of the group; 
(ii) differentiation must have a rational 
relationship to the object sought to be 
achieved by the statute in question. AIR 
1964 SC 1633, Relied on. 
` (Paras 21, 22) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1953 (V 53) = 

(1965) 3 SCR 708, Sree Bank Lid. . 

v. Sarkar Dutt Roy and Co. 24 
(1964) AIR 1964 SC 1633 (V 51) = 

(1964) 6 SCR 903, State of Rajas- 

than v. Mukan Chand 22 
(1964) AIR 1964 SC 1781 (V 51) = 

(1964) 7 SCR 456, V. S. Rice and 

Oil Mills v. State of Andhra 

Pradesh 
(1963) AIR 1963 SC 222 (V 50) = 

(1963) 2 SCR 353, Lachhman Dass l 

v. State of Punjab 24. 
(1961) AIR 1961 SC 1704 (V 48) = 

(1962) 2 SCR 324, Nav Rattanmal 

v. State of Rajasthan 24 
(1951) AIR 1951 SC 467 (V 38) = 

1952 Cri LJ 54, Harla v. State of 


Rajasthan S 


(1949) AIR 1949 FC 175 (V 36) = 
50 Cri LJ 897, Jatindra Nath v. 
Province of Bihar 


J. P. Jain, for Petitioners; G. C. Kasli- 
wal, Advocate-General, for Union of 
India; Raj Narain, Addi. Govt. Advocate, 
for Opposite Party. 

ORDER :— This revision application by 
the defendants is directed against the 
order dated 2nd February, 1968, of the 
learned District Judge, Bharatpur where~« 
by issues Nos. 4, 5 and 6 were decided 
against the petitioners. 


2. The Sub-~-Divisional Officer, Dholpur 
having been appointed as an officer to 
take over the management of the State 
Bank of Dholpur (hereinafter called the 
Bank) to wind up its affairs and distribute 
its assets, by the Central Government in 
exercise of the powers vested in it by 
Section 5(1) (a) of Act No. 56 of 1962 
(hereinafter called Act of 1962) institutcd 
a suit against the petitioners in the court 
of the District Judge, Bharatpur for re- 
covery of the amount of loan alleged to 
have been advanced bv the Bank to thm 
on 12-12-1947. The suit was instituted 
on 16th February, 1966 and was stated to 
be within limitation as having been insti- 
tuted within five years from the date of 
the first appointment of the officer, i.e. 
the Manager, vide clause (d) of Section 5 
of the Act. 

3. It may be stated that the first 
appointment of the officer under Secticn 
5(1)(a) of the Act was made by the Cen- 
tral Government vide its Order No. F-8/ 
85/62-BB dated 1-3-1963 with effect from 
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1-4-65. Clause (1) (d) of Section 5 of 
the Act is as follows:— 

(1) Notwithstanding anything to tae 
contrary contained in any other law or 
in any order or other instrument— 

“The period of limitation for any suit 
or application relating to any payment 
due to the Dholpur Bank which has 
accrued before or may accrue on or after 
the date of the first appointment of the 
officer in charge of winding up of the 
bank shall be twelve years from the date 
of the accrual of the claim or five years 
from the date of such first appointment 
of the officer aforesaid, whichever. may 
end later.” 

4. The petitioners contested the sii 
and inter alia pleaded that the suit was 
time barred, the plaintiff was not entitled 
to bring the suit and Act No. 56 of 1962 
was ultra vires of the Constitution of 
India. On these objections the following 
three issues amongst others were framed 
by the learned District Judge:— 

4. Whether the suit is time barred? 

5. Whether the plaintiff is entitled fo 

bring this suit? 

6. Whether the impugned Act No. 56 of 
1962 is ultra vires of Constitution 
and in what respect? 

5. The learned District Judge after 
hearing the parties and considering tie 
relevant facts found all these issues in 
favour of the plaintiff. 


6. Being aggrieved by the said order 
the petitioners have come to this Court 
in revision and the learned counsel 
appearing on their behalf has urged that: 

1. The State Bank of Dholpur Act No. 
1915 was never in force in Dholpur and 
that it was never published. 

2. The so-called State Bank of Dholpur 
was not doing any banking business, inas~ 
much as it did not accept deposits and 
as such the Parliament could not make 
Act of 1962 under Entry No. 45 of List 1 
and only the State Legislature could do 
it under Entry No. 30 of List 2. 


3. By virtue of Section 5(2) of the Act 
of 1962 Section 5 would apply only to 
Dholpur State Bank which at the com- 
mencement of that section was governed 
by the State Bank of Dholpur Act, 1915 
and as the State Bank of Dholpur Act, 
1915 never came into force, Section 5 
could not apply to the Bank. 


4. Act No. 56 of 1962 was discrimina- 
tory inasmuch as it provided a different 
pericd of limitation for recovery of loans 
given by the bank. 

7. It may be pointed out that the ob- 
jections whether the State Bank of Dhcl- 
pur Act, 1915 had not been published or 
was not in force at the commencement of 
the Act of 1962 or that the bank was not 
doing any banking business, were not 
urged before the learned District Judge 
because there is no reference of these 
objections in the order under revision. 
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It is true that such objections were taken 
in the written statement, but they do not 
appear to have been pressed before the 
lower court as no issue has been framed 
about them. Similarly, these objections 
do not seem to have been urged at the 
time of the decision of issues Nos. 4, 5 
and 6. These objections do not relate fo 
purely questions of law but require in- 
vestigation into the facts, and as such 
they cannot be permitted to be raised for 
the first time in revision. However, on 
the materials on record there does not 
anes to be any force in these objections 
either, . 


8. On behalf of the non-petitioner a 
printed copy of the Act entitled as law 
of State Bank of Dholpur has been placed 
on record which shows that it was enact- 
ed by the then ruler of the State of Dhol- 
pur and had received the assent of the 
ruler on 25th June 1915. There ıs no 
denying of the fact that in the year 1915 
the ruler was the sovereign authority in 
the State and as such was competent to 
enact the law for the State. The Pre- 
amble of the Act says that the Bank was 
established in Dholpur in 1894 with the 
monies donated by late Her Highness in 
accordance with the wishes of late Shri 
Maharaja Rana Nihal Singh for the pur- 
pose of earning interest until a sufficient 
sum was collected for erection of a public 
memorial to Her Highness and because 
other purpose i.e., the interest of the 
State employees, cultivators and mem- 
bers of the public was also in view, the 
_ State was associated with it and il was 
named as State Bank. High rev2nue, 
military and judicial officials continued 
to be members of this Bank so that the 
recovery of the bank monies may not 
depend upon legal proceedings and thev 
may easily take benefit from the Bank 
and from time to time rules and recu'a- 
tions were issued by the Secretary of the 
Bank and now it had become necessary 
that all those rules and regulations may 
be reviewed and collected and be given 
the shape of an Act of the Bank and be 
published so that everybody may come 
to know of the said rules of the State 
Bank and may avail of it whenever need- 
ed, therefore, this law of State Bank after 
having received the assent of His High- 
ness was published in the year 1915. The 
preamble bears the signature and seal of 
Kameshwar Nath, Secretary, State Bank, 
Dholpur. The above preamble clearly indi- 
cates that the Act was made with the as- 
sent of His Highness the Maharaja of Dhol- 
pur and was published in the year 19i5 
so that every one might come to Know of 
its provisions. In the face of the afore- 
said preamble containing a statement of 
the publication of the Act, 1915 for the 
knowledge of the public, it is difficult to 
accept the argument that the Act was not 
published in Dholpur State. The Act 
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being an Act of the sovereign authority of 
then State of Dholpur, is a public docu- 
ment. The statement contained in the 
Act is admissible in evidence without re- 
quiring any further proof. 


_ There is besides a presumption that 
judicial and official acts have been regu- 
larly performed. So once it is provec 
that the Act was made by His Highness 
the Maharaja of Dholpur and the Act 
contained a recital that it was published 
for being known to the public, there will 
be presumption that it was duly published 
in compliance with the normal usual 
manner of publishing laws in the State. 
It was open to the petitioners to give evi- 
dence to the contrary to rebut this 
presumption. But they did not seem To 
have agitated this point in the lower 
court. It will, therefore, be assumed that 
the Act which was made by His Highness 
the Maharaja of Dholpur came into force 
after its due publication. The decision 
relied upon by the learned counsel in 
Harla v. State of Rajasthan, AIR 1951 SC 
467 is clearly distinguishable. In that 
case their Lordships were dealing with 
a penal statute and in that context it was 
held that:— 


“Tt would be against the principles of 
natural justice to permit the subject of a 
State to be punished or penalised by laws 
of which they had no knowledge and of 
which they could not even with the ex- 
ercise of reasonable diligence have acquir- 
ed any knowledge.” 


Again in that case it was not shown aft 
all that the resolution passed by the Coun- 
cil of State, Jaipur was published in any 
manner whatsoever. Besides the same 
Council had enacted another law i.e. 
Jaipur Laws Act, 1923 which required 
publication of laws in the official gazette. 
Section 3 (b) of which provides: 


“3. Subject to the prerogative of the 
Ruler the Jaw to be administered by 
the Court of Jaipur State shall be 
as follows: 


(b) All the regulations now in force 
within the said territories and the 
enactments and regulations that 
may hereafter be passed from time 
to time by the State and published 
in the Official Gazette.” 


9. It is next contended that even if the 
Act came into force in 1915 it did not 
remain in force after May, 1942 because it 
does not find place in the list of local Acts 
in force in the State which was published 
in the Dholpur State Gazette Vol. 28 
No. V dated May, 1942. This again is an 
objection which the non-petitioner had no 
opportunity to meet in the lower court. 
However, it has not been shown that the 
Act was at any time repealed before 1942 
or even after that. In the absence of any 
law or notification which had the effect of 
repealing the Dholpur State Bank Act, 
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1915, it cannot be held that the law had 
ceased to remain in force after 1942 
simply because it was not included in the 
list of local Acts published in 1942. On the 
other hand it is not disputed that the Bank 
which was established under the law con- 
tinued to function even after 1942. 


10. An Act expires at the end of the 
period if it is so fixed by the legislature. 
If no period is fixed the Act would be a 
perpetual Act and it would not become 
inoperative by mere non user, however 
long the time may, have been since it was 
actually put in force. A statute in other 
words is not abrogated by disuse. See 
Jatindra Nath v. Province of Bihar, AIR 
1949 FC 175 at page 178. The Act, there- 
fore, in my view continued to be in force 
until the Parliament enacted Act No. 56 
of 1962 because by Section 3 of the Rajas- 
than Administration Ordinance No. 1 of 
1949, all the laws in force in any covenant- 
ing State immediately before the com- 
mencement of the Ordinance until altered 
or repealed or amended by a competent 
legislature, were continued in force in the 
State of Rajasthan. Another contention 
of the learned counsel is that the Parlia- 
ment was not competent to enact Act 56 
of 1962 because the Bank was not doing 
any banking business as is envisaged in 
Item 45 of the List I of the Seventh 
Schedule to the Constitution of India. It 
is contended that the Bank was doing 
money lending business only which was a 
State subject falling within item No. 30 
of List II. It is pointed out that the ex- 
pressicn ‘banking’ had been defined in the 
Banking Companies Act, 1949 as: 

“Banking means the accepting for the 
purpose of lending or investment, of 
deposits or money from the public, repay- 
able on demand or otherwise; and with- 
drawal by cheque, draft, order or other- 
wise.” 


and it must have been in that very sense 
that the term banking has been used in 
Item No. 45 of List I. It is contended that 
the Dholpur State Bank did not contain 
any provision for accepting deposits of 
money from the public and as such it 
cannot be said to have been doing bank- 
ing business. 


11. It is difficult to accept the argu- 
ment that the banking business must 
necessarily include the acceptance of 
deposits of money from the public be- 
cause in modern times commercial banks 
do not serve as mere depositories but 
render many other services such as lend- 
ing of money, transferring it from one 
place to another, issuing of various forms 
of credit, underwriting of capital issues, 
acceptance of bills of exchange. furnish- 
ing guarantees on behalf of customers etc. 
There are certain banks which specialise 
in one or more of these activities. In 
agricultural countries, there are land 
mortgage banks. In Industrial countries, 


Murli Singh v. State Bank (Bhargava J.) 


[Prs, 9-17] Raj. 9 


there are banks which specialise in the 
financing of certain industries and it can- 
not be said that such banks are not doing 
banking business. 

12. However, assuming that the con- 
tention raised is correct, the Act contains 


‘several provisions about acceptance of 


deposits by the Bank of Dholpur. 


13. Section 17 of the Act authorises the 
members of the Committee of the Bank 
to deposit their money in the Bank on in- 
terest. Section 24 says that members of 
the committee will have no authority to 
pay money ‘of persons deposited in trust 
or for interest in the Bank be paid to- 
wards any other demand whether of the 
court of the State (sic). S. 28 permits per- 
sons other than members to deposit their 
money in the Bank with the approval of 
the Committee and opinion of its Secre- 
tary. Section 49 envisages opening of 
current accounts of respectable persons 
and members of the Bank. Section 60 also 
envisages the acceptance of deposit on rea- 
sonable rate of interest from persons other 
than the-members of the committee with 
the concurrence of Jalsa Kamil’. 


14, From the above provisions of the 
Act it would be abundantly clear that ac- 
ceptance of deposits from the public was 
also one of the functions of the Bank. 
Under such circumstances it can be safely 
said that Dholpur State Bank was doing 
‘banking’ business and Parliament was 
quite competent to enact law by virtue of 
Entry No. 45 in List 1. 

15. The last contention of the learned 
counsel is that the Act No. 56 of 1962 is 
ultra vires as it contravenes Art, 14 of 
the Constitution of India. 


16. This contention can be rejected 
straightway on the ground that in the 
written statement it has not been shown 
on what ground the Act is discriminatory 
and the discrimination is not baséd on any 
reasonable classification. It was observed 
by the Supreme Court in V. S. Rice and 
Oil Mills v. State of Andhra Pradesh, AIR 
1964 SC 1781 that: 


“When a citizen wants to challenge the 
validity of any statute on the ground that 
it contravenes Art. 14, specific, clear and 
unambiguous allegations must be made in 
that behalf and it must be shown that 
the impugned statute is based on discri- 
mination and that such discrimination is 
not referable to any classification which is 
tational and which has nexus with the 
object intended to be achieved by the 
said statute”. 


17. I may however, deal with the argu- 
ment which has been made at the bar 
viz., that Cl. (d) of Section 5 of Act of 
1962 which provides a longer period of 
limitation for institution of suits and ap- 
plication for recovery of the dues of the 
Bank discriminates between the Dholpur 
Bank and other Banks which have to 
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bring Similar suits for recovery of its dues 
within the period of limitation prescribed 
by the Indian Limitation Act. 


18. For a proper appreciation of the 
contention I may refer to the Preamble 
of the Act and the Statement of Objects 
and Reasons which can be considered for 
the purpose of ascertaining conditions 
prevailing at the time which necessitated 
the making of law. Preamble to the Act 
of 1962 is as follows:— 

“An Act further to amend the State 
Bank of India Act, 1955, the State Bank 
of India (Subsidiary Banks) Act, 1959, and 
the Bankers’ Books Evidence Act, 1891, 
and to provide for the winding up of cer- 
tain minor State associated banks and for 
matter connected therewith”. 

Statement of Objects and reasons at page 
1010 of Part I of the Gazette of India Ex~ 
traordinary is as under:— 


“It has been decided, in connection with 
the State Bank of India and the Reserve 
Bank that the State Bank of Bikaner, 
which has been constituted as a subsidiary 
of the State Bank of India under Section 3 
of the State Bank of India (Subsidiary 
Banks) Act, 1959, should take over the 
undertakings, assets and liabilities of the 
State Bank of Jaipur, another subsidiary. 
of the State Bank of India, in accordance 
with the provisions of Section 38 of the 
Act. The State Bank of India and the 
banks concerned have indicated that they. 
would like the name of the transferee in- 
stitution after the amalgamation to he 
changed so as to include a reference there- 
in to both Bikaner and Jaipur. As the 
existing provisions of the law do not pro- 
vide for a change in the name of any of 
the statutory subsidiaries of the State Bank 
of India—it is proposed to amend the State 
Bank of India—(Subsidiary Banks) Act, 
1959 suitably, so as to provide for any 
such change in the name. 

2. The opportunity provided by the 
amendment is also being utilised to clarify 
the provisions of the State Bank of India 
Act, 1955, relating to voting by the direc- 
tors of the State Bank, to modify the 
provisions of the Bankers’ Books Evidence 
Act, 1891 so as to make it applicable to 
the Reserve Bank of India, the State Bank 
of India and other statutory banking cor- 
porations, and to provide for the orderly 
winding up of two minor State-associated 
banks, namely the State Bank of Dholpur 
and the State Bank of Kurundwad 
(Junior), which were under statutes enact- 
ed by the former Indian rulers but have 
not been functioning for some time.” 

19. It would appear from the above 
that The Parliament while enacting law 
for amending the State Bank of India Act, 
1955 and other Acts mentioned in the Pre- 
amble utilised the opportunity and incor- 
porated provisions in the Act for the 
orderly winding up of the State Bank of 
Dholpur and the State Bank of Kurundwad 
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which were two minor State-associated 
banks established under statutes enacted 
by the former Indian rulers and had not 
been functioning normally for some time. 


20. There were these two banks namely 
the State Bank of Dholpur and the State 
Bank of Kurundwad for whose winding 
up relevent provisions including Sec. 5(d) 
were made. 


21. The underlying principle of Art. 14 
of the Constitution is that all persons and 
things similarly circumstanced shall be 
treated alike both in privileges conferred 
and liabilities imposed. So what is for- 
bidden is discrimination between persons 
and things having similar circumstances 
and conditions, It zorbids class legislation, 
but does not forbid classification which 
rests upon reasonable grounds of distinc- 
tion and for this purpose even one person 
or group of persons can be a class. 


22. In order to satisfy the test of per-| 
missible classification two conditions must 
be fulfilled namely :—~ 


i. that the classification must be found- 
ed on an intelligible differentiation 
which distinguishes persons or 
things that are to be put together 
oe others left out of the group, 
an : 


2. that the differentiation must have a 
rational relationship to the object 
sought to be achieved by the 
statute in question. See State of 
Rajasthan v. Mukhan Chand, AIR 
1964 SC 1638. 


23. Thus the Bank of Dholpur and the 
State Bank of Kurundwad was a class by 
itself and it was within the power of the 
Parliament to enact a law for recovery of 
its dues for the purpose of its orderly 
winding up. 

24. The differentiation between these 
two banks and the other banks has a ra- 
tional bearing on the object of the legis~ 
lation. No other benk has been shown to 
be similarly situated. These two banks 
were State associated banks and had not 
been functioning normally for sometime. 
It was therefore, in the public interest 
that the dues of the banks be recovered 
and distributed amongest its depositors, 
If the dues of these banks became barred 
by limitation the loss was to fall upon the 
people in general. Even if the dues con- 
sisted of the State moneys as appearing 
from Section 5(1) (e) its loss was loss to 
the community in general. Therefore, to 
prescribe a different and longer period of 
limitation for the recovery of the dues of 
these banks does not militate against there 
being a rational basis for a distinction 
being drawn between the claims of these 
banks and the other banks regarding the 
bar of limitation. Reference in this con- 
nection may be made to a few decisions of 
the Supreme Court. In Nav Rattanmal 
v. State of Rajasthen, AIR 1961 SC i704 


1971 


validity of Art. 149 of the Indian Limita- 
tion Act, 1908 which provides a period of 
sixty years for suits by the Central or 
any State Government was challenged on 
the ground that it was violative of Art. 14 
of the Constitution, it was held that:— 


“The generally accepted basis that statu- 
tes of limitation are designed to effectuate 
a beneficent public purpose viz., to pre- 
vent the taking away from one what he 
has for long been permitted to consider 
his own and on the faith of which he 
plans his life, habits and expenses, does 
not militate against there being a rational 
basis for a distinction being drawn be- 
tween the claims of the State and the 
claims of the individual in the matter of 
a provision of a bar of limitation for en- 
forcing them. 


In considering this matter two points 
have to be kept separate (1) whether a 
distinction could be drawn or a classifica~ 
tion supported between the provision of 
any variation in the time that should be 
available for enforcing claims by private 
individuals and claims by the State, 
(2) whether, if such a classification were 
good, the period of 60 years provided by 
Art. 149 of the Limitation Act is such a 
long period of time as to be unreasonable. 


The fact that in the case of the Govern- 
ment, if a claim becomes barred by limita~ 
tion, the loss falls on the public ie. on 
the community in general and to the bene~ 
fit of the private individual who derives 
advantage by the lapse of time, in itself, 
would appear to indicate a sufficient 
ground for differentiating between the 
claims of an individual and the claims of 
the community at large. Next, it may 
also be mentioned that in the case of gov- 
ernmental machinery, it is a known fact 
that it does not move as quickly as in the 
case of individuals. It is in this background 
that the question of the special provision 
in Article 149 has to be viewed. 


On these principles as well as on the 
ratio underlying the decisions upholding 
the validity of the special provisions for 
the recovery of the Governments clmais, it 
must be held that there is a rational basis 
for treating the Government differently as 
regards the period of limitation and there- 
fore Art. 149 does not offend Art. 14 of 
the Constitution. 


As there is a rational basis of classifica- 
tion, the period of that should be allowed 
to the Government to file a suit wouid 
be a matter of legislative policy and could 
not be brought within the scope or pur- 
view of challenge under Art. 14 or indeed 
of any other article in the Constitution.” 
In Lachhman Dass v. State of Punjab, AIR 
1963 SC 222 where provisions regarding 
Patiala Recovery of State Dues Act (4 of 
2002 BK) were challenged as it provided 
a special procedure for recovery of dues 
from customers of State Bank on the 
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ground that it contravened Arf. 14 of the 
ee it was held per majority 
at: 


“While Art. 14 prohibits discriminatory 
legislation directed against one individual 
or class of individuals it does not forbid 
reasonable classification and for this pur- 
pose even one person can be a class. 


The Patiala State Bank is a class by 
itself and it will be within the power of 
the State to enact a law (Example Patiala 
Recovery Act of State Dues Act, 4 of 2002 
(BK) ), under which dues to the Bank were 
expressly included in the definition of 
‘State dues’ with respect to it. The dif- 
ferentia between the Patiala State Bank 
and the other Banks has a rational bear- 
ing on the object of the legislation. If the 
funds of the Patiala State Bank are State 
funds, a law which assimilates the pro- 
cedure for the determination and recovery 
of amounts due to the Bank from its 
customers to that prescribed for the deter- 
mination and recovery of arrears of re- 
venue must be held to have a just and 
reasonable relation to the purpose of the 
legislation. A law which provides for 
State funds being advanced to customers 
through State Bank can also provide for 
its being recovered in the same manner 
as revenue.” 


It is also worthy of note that Section 41 
of the State Bank of Dholpur Act, 1915 
provided that no suit shall be required 
to be instituted in any court for the re- 
covery of the dues of the Bank. In Sec~ 
tion 53 it was provided that members of 
the committee will be entitled to have 
the dues of the bank recovered like other 
dues of the State. It cannot therefore, be 
said that at the commencement of the Act 
of 1962, there was no remedy Jeft for the 
recovery of the dues of the bank from its 
debtors. Even if it be assumed that the 
right of the Bank to recover its loan by 
instituting suits had become barred the 
object of the Act of 1962 could only be 
achieved by extending the period of limi- 
tation for collecting its dues and its pay- 
ment to the depositors. Though the con- 
tention of the petitioners before the lower 
court was that Section 5{d) of the Act of 
1962 had no retrospective operation and 
could not revive a debt which had already 
become barred at its commencement, yet 
this contention was not pressed in this 
Court. However, from the language of 
Section 5(1) (d) and (e) and the object of 
legislature in enacting Act of 1962 it can 
clearly be gathered that it applied to all 
claims of the Bank which had accrued 
before or after the date of the first ap- 
pointment of the officer~in-charge regard- 
less of the question whether remedy by 
way of suit for recovery of such claims 
had become barred. Reference in this 
connection may be made to Sree Bank 
Ltd. v. Sarkar Dutt Roy and Co., AIR 1966 
SC 1953 where Section 45-O (1) was in- 
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troduced in the Banking Companies Act, 
1949 and was in these terms: 

“Notwithstanding anything to the con- 
trary contained in the Indian Limitation 
Act, 1908 or in any cther law for the time 
being in force, in computing the period of 
limitation prescribed for a suit or applica- 
tion by a banking company which is being 
wound up, the period commencing from 
the date of the presentation of the peti- 
tion for the winding up of the banking 
company shall be excluded.” 

The Supreme Court observed with regard 
7 the retrospective operation of an Act 
that: 

“It is a firmly established rule that a 
retrospective operation is not to be given 
to a statute so as to impair an existing 
right or obligation, except as regards 
matter of procedure, unless that effect 
cannot be avoided without doing violence 
to the language of the enactment. An en- 
actment ought to be construed as prospec- 
tive only when it is expressed in language 
which is fairly capable of either interpre- 
tation. 

Where, however, a statute is passed with 
the object of protecting the public against 
some evil or abuse, it may be allowed to 
operate retrospectively, even if by such 
operation it will devrive some person or 
persons of a vested right. 


For the retrospective operation of the 
provision of an Act it is not necessary that 
it must be stated thet its provisions would 
be deemed to have always existed. That 
is one of the modes and may be an effec- 
tive mode of providing that the provisions 
would have retrospective effect. Retros- 
pective effect can also be gathered from 
the language of the enactment and the 
object and intent cf the legislature in 
enacting it.” 
and it was held that the above provision 
has retrospective op2ration. 

25. Having regard to all the circum- 
stances mentioned above it is apparent 
that Section 5{d) of the Act of 1962 can- 
not be said to contravene Art. 14 of the 
Constitution of India and is.a valid piece 
of legislation, and applies to those claims 
also for whose recovery the suits might 
have already becoms barred. This conten- 
tion also has no forze. 

26. The revision application is accord- 
ingly rejected with costs in two sets. 

Revision rejected. 


AIR 1971 RAJASTHAN 12 (V 58 C 4 
P. N. SINGHAL, 

'Poonam Chand Joshi and others, Peti- 
tioners v. Union of India and others, Res- 
pondents. 

Civil Writ Petns. Nos. 987 of 1968, 3 of 
1969 and 695 of 1968, D/-12-5-1970. 

(A) Civil Services — Railway Establish- 
ment Code, Vol. 2, R. 2046(h) — Rule is 
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wr violative of Art. 14 of Constitution of 
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Rule 2046(h) of the Code is not viola- 
tive of Art. 14 of the Constitution. It lays 
down the criterion of “public interest” for 
the retirement of a railway servant on 
attaining the age of 55 years or thereafter 
and this criterion is not far too subjective 
and vague. Case law discussed. 

(Paras 12, 13) 


The Rule doesnot give unguided or 
uncontrolled power to the appointing 
authority as it clearly requires that the 
opinion of the authority in this respect 
should be based on a consideration of the 
“public interest” so as to rule out any un- 
bridled or arbitrary, decision. (Para 13) 

(B) Civil Services — Railway Establish- 
ment Code Vol. 2, R. 2046(h) — Retire- 
ment of servant under — Show cause 
notice is not necessary. 


The appointing authority has the power 
to retire a servant on attaining the age of 
55 years or thereafter and the right of 
the servant to retire at the age of 58 years 
is subject to the right of the railway ad- 
ministration to retire him at the age of 
55 years. 

Thus when retirement under the service 
rule is not a punishment and does not in- 
volve the loss of any benefit to that ser- 
vant there is no question of giving him a 
show cause notice or a hearing before the 
making of the order. Any such principle 
of natural justice will have no application 
when an employee is retired in the normal 
course on attaining the age of super- 
annuation. 1970 Ser LR 213 (Delhi), Dis- 
sented. (Paras 17, 18) 


(C) Constitution of India, Art. 226 — 
Quasi-judicial order — Railway Establish- 
ment Code Vol. 2, R. 2046(h) — Order of 
retirement passed under Rule is not a 
quasi-judicial order. (Para 23) 


(D) Civil Services— Railway Establish- 
ment Cede Vol. 2, R. 2046(h) — Notice — 
“Notice of not less than three months” 
means notice of at least three months — 
Notice which is insufficient is prejudicial 
and invalid — Notice will take effect from 
date of service and not from the date of 
issue — Case law discussed. (Para 28) 
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1 

M. L. Joshi, for Petitioners (Poonam 
Chand Joshi and Pukhraj); M. Mridul, for 
Petitioner (Kanwar Singh); Mr. L. R. 
Bhansali, for Respondents, 

ORDER:— These three writ petitions 
arise out of facts which are quite similar. 
They have been argued together by the 
learned counsel for the parties and I shall 
dispose them of by this judgment as sug- 
gested by them. 

2. All the three petitioners were con- 
firmed employees of the Union of India 
(respondent No. 1) serving in the Northern 
Railway. They were going on 55, when 
they were served by three separate orders 
each of which has been marked Ex. 1, 
giving, inter alia three months’ notice of 
their retirement. The orders were issued 
by the Divisional Personnel Officer with 
the approval of Divisional Superintendent, 
Jodhpur. They were issued on different 
dates. In the case of Poonamchand, order, 
Ex. 1 was issued on September 4, 1968, 
retiring him finally from December 15, 
1968. It is not disputed that the order 
was served on him on October 1, 1969 
(1968 ?). There is; however, no dispute 
about the inadequacy of the notices given 
to Pukhraj and Kanwar Singh, so that it 
is not necessary to give their dates. The 
petitioners have moved this court on a 
number of grounds which I shall have 
occasion to examine when I deal with the 
arguments of their learned counsel. It will 
be sufficient to say that although it was 
one of grievances of the petitioners that 
the notices were issued by an authority 
subordinate to that by which they were 
appointed, that ground has not been pres- 
sed for my consideration. 


3. The respondents have denied the al- 
legations regarding the invalidity of the 
impugned orders (Ex. 1) and have plead- 
ed, inter alia, that the question of retire- 
ment was examined objectively in each 
case and a decision was taken by the Divi- 
sional Superintendent in the public 
interest. 


4. It is common ground that the orders 
of retirement have been passed under 
Rule 2046 (h) of the Indian Railway Esta- 
blishment Code, Volume ITI, hereinafter 
referred to as “the Rule”, It reads as 
follows,— 


*2046(h) Notwithstanding anything con-« 
tained in this Rule, the appointing autho- 
rity shall, if it is of the opinion. that it is 
in the public interest to do so have the 
absolute right to retire any railway ser- 
vant on attainment of the age of fifty-five 
years or thereafter by giving him notice 
of not less than three months in writing. 
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(i) Any railway servant may by giving 
notice of not less than three months in 
writing to the appointing authority retire 
from service on attainment of the age of 
fifty-five years or thereafter: 

Provided that it shall be open to the ap- 
pointing authority to withhold permission 
to a railway servant under suspension 
who seeks to retire under this clause. 

Note: Appointing Authority means the 

authority competent to make 
the first appointment to the 
grade which the railway ser- 
vant for the time being holds. 


Note:— The thre months’ notice refer- 
red to in Cl. (h) or Cl. (i) may 
be given before the railway 
servant attains the age of fifty- 
five years, provided that the 
retirement takes place on his 
attaining that age.” 

5. The first point for consideration is 
whether the rule is violative of Art. 14 
of the Constitution on the ground that it 
permits discrimination against those em- 
ployees who may b2 picked up for retire- 
ment at the age of 55 years, and the 
others, and also because it does not have 
a rational relation to the object sought to 
be achieved by the rule inasmuch as the 
criterion of “public interest” is far too 
subjective and vague. The learned coun- 
sel for the petitioners have laid much em~ 
phasis on this argument and have tried 
to support it by a reference to Moti Ram 
Deka v. N. E. Frontier Rly., AIR 1964 SC 
600; S. G. Jaisinghani v. Union of India, 
AIR 1967 SC 1427 and Harak Chand Ratan 
Chand Banthia v. Union of India, (1969) 
2 SCC 166 = (AIR 1970 SC 1453). They 
have also made a reference to paragraph 
9.18 (at page 201) of the “Constitutional 
Law of India” by H. M. Seervai. 


6. It will be sufficient for me to say 
however that the validity of such a law 
relating to retirement has been conclu- 
sively upheld in several decisions of their 
Lordships of the Supreme Court beginning 
from Shyamlal v. State of Uttar Pradesh, 
AIR 1954 SC 369. As has been observed 
by their Lordships in T. G. Shivacharana 
Singh v. State of Mysore, AIR 1965 SC 280 
where the impugned rule applies to all 
government services, it is not open to 
challenge under Art. 14. A similar view 
has been taken by a Division Bench of 
this court in Gopalmal v. State, 1965 Raj 

“LW 44 on the basis of the judgments of 
their Lordships cited above. 

7. In AIR 1964 SC 600 arguments 
were made regarding the invalidity and 
the validity of Rules 148(3) and 149(8) of 
the Railway Establishment Code (1959), 
Vol. I, and even though no principle, such 
as the principle of “public interest” men- 
tioned in Rule 2046(h) was contained in 
those Rules,- their Lordships of the 
Supreme Court did not express any opinion 
on the controversy so that the judgment 
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is really of no avail to the petitioners. 
AIR 1967 SC 1427 cited by the learned 
counsel for the petitioners did not deal 
with the question of retirement in terms 
of the service rules, and is not really in 
point. 

8. Rule 2046 (h) lays down the cri- 
terion of “public interest” for the 
retirement of a Railway servant on attain- 
ing the age of 55 years or thereafter, and 
it has been argued that it is far too subjec~ 
tive and vague. The argument has been 
supported by reference to (1969) 2 SCC 166 
= (ATR 1970 SC 1453), and my attention 
has been invited tc paragraph 21 where 
their Lordships have made observation, 
inter alia, that the expression “public in- 
terest” in S. 27 (6) fg) of the Gold Control 
Act, 1968 does not provide any objective 
standard or norm or guidance, That case 
however related to Gold Control and 
it was found that the criterion of “public 
interest” did not provide a proper objec- 
tive standard in the scheme of that 
law and in the facts and circumstances of 
that case. Even so their Lordships up- 
held the validity of Section 27 on the 
ground that it did not violate the 
guarantee under Article 14 of the Con- 
stitution. No substantial benefit can there~ 
fore be taken by reference to that judg~ 
ment. 


9. The question of classification and 
the conferment and exercise of discre- 
tionary power within the meaning of Arti- 
cle 14 of the Constitution have been lucid- 
ly dealt with in Chapter IX of the “Con- 
stitutional Law of India” by Seervai but 
there is nothing in paragraph 9.18 of that 
commentary which could be said to 
justify the argument that Rule 2046 (b) 
is violative of Article 14 of the Constitu- 
tion. The learned commentator has in 
fact gone to the extent of assuming that an 
unfettered discretionary power was con- 
ferred by law, and has then posed the 
question whether that is enough to render 
it void irrespective of the question whe- 
ther the power has in fact been exercised 
arbitrarily or capriciously? He has 
answered the question as follows:— 

“It is submitted that there is no reason 
for striking down a provision because it 
confers unguided power if the power has 
not been exercised at all or in fact the 
person exercising the power has acted on 
a reasonable standard.” 


As it happens, the learned counsel for 
the petitioners have not shown that such a 
reasonable standard or criterion has not 
been applied in the case of the petitioner 
or that the impugned orders could be said 
to have been passed arbitrarily for any 
reason whatsoever. 


10. In fact it may well be said that 
the rule making authority has clearly 
stated its legislative policy by providing 
in the rule that the right to retire any 
railway servant on attaining the age of 
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55 years, or thereafter, shall be exercised 
only if the appointing authority is of the 
opinion that it is in the “public interest” 
to do so. And such legislative policy can 
well provide a sufficient and satisfactory 
standard or criterion for the guidance of 
the appointing authority. It may be point- 
ed out that the expression “interests of 
the general public’ has been used in 
Art. 19(5) of the Constitution, and Cl. (b) 
of Art. 304 uses the very expression 
“public interest’ while dealing with res- 
trictions on trade, commerce and inter- 
course within the country. There is there- 
fore high authority for the view that such 
expressions can well serve the purpose of 
laying down the policy of the legislature 
and criterion for the guidance of the con- 
cerned authorities. 


It may also be mentioned that even 
though the definition of “public purpose” 
in Section 2 (f) of the Land Acquisition 
Act was not useful for ascertaining the 
ambit of the expression, and even though 
- it was realised that “public purpose” 
was bound to vary with the times and the 
prevailing conditions, their Lordships up- 
held that criterion in Smt. Somawanti v. 
state of Punjab, AIR 1963 SC 151 for the 
purpose of declaring the need for acquisi- 
tion of land. No objection can therefore 
be taken to the use of such an expression. 
Similarly, it has been held by their Lord- 
ships of the Supreme Court in Ram 
Krishna Dalmia v. Justice S. R. Tendolkar, 
ATR 1958 SC 538 that the expression 
“public importance” in Sec. 3 of the Com- 
missions of Inquiry Act, 1952, is sufficient 
to guide the Government in regard to the 
policy of the Law, and that the power 
could not be said to be unguided or un- 
controlled. I have already made a re- 
ference to AITR.1954 SC 369 and AIR 1965 
SC 280 and in both of these cases the 
criterion of "publie interest” found favour 
bi their Lordships of the Supreme 

ourt. 


11i. Moreover, their Lordships of the 
Supreme Court have held in Harishankar 
Bagla v. State of Madhya Pradesh, AIR 
1954 SC 465 that once the policy underly- 
ing the legislation has been laid down, it 
will be sufficient to guide the discretion of 
the executive authority, and that its exer- 
cise can be regulated by the issue of ad- 
ministrative directions. In the present 
case, the learned counsel for the respon- 
dents has invited my attention to “Serial 
No. 3037-Circular No. 831-E/9-V(Hiv),” 
dated 7-7-1965 read with “Serial No. 3829~ 
Circular No. 831 E/169/2-II(Eiv)’ dated 
4-4-1967 for retention of railway servants 
beyond the age of 55 years. The direc- 
tions contained in these Circulars are un- 
exceptionable and the learned counsel for 
the petitioners have not been able to urge 
anything against them. 

12. I am therefore unable to think that 
[there is any justification for the criti- 
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cism put before me that the rule gives 
unguided or uncontrolled power and is 
violative of Art. 14 of the Constitution. 
I am fortified in this view by the decision 
in Bairagi Ram v. State of U. P., AIR 
1966 All 92, Rishi Ram v. Union of India, 
1968 Lab IC 1317 (Delhi), R. L. Butail v. 
Union of India, AIR 1969 Delhi 15 and 
Somnath Misra v. Union of India, AIR 
1969 Orissa 37. 


13. The argument of the learned 
counsel for the petitioners that the im- 
pugned rule gives unbridled powers to the 
appointing authority and is arbitrary, does 
not require separate consideration, and it 
will be sufficient to say that Premadhar 
v. State of Assam AIR 1970 Assam 1 (FB) 
cited by them was a different case because 
the memorandum issued by the Govern- 
ment as a general order under F. R. 56 
raising the age of retirment to 58 years 
provided, inter alia, that the appointing 
authority may, ‘without assigning any 
reason ”, require the Government servant 
to retire after he had completed 55 years 
of age. That decision cannot therefore 
avail the petitioners because rule 2046(h) 

clearly requires that the opinion of the 
appointing authority in this respect should 
be based on a consideration of the “public 
interest” so as to. rule out any unbridled 
or arbitrary decision. 


14. It has next been argued that the 
rule violates the principles of natural 
justice because it does not provide for a 
show cause notice to the employee against 
his retirement even though he has a 
right to serve up to the age of 58 years 
under the rule. The argument has been 
ig eee by a reference to the decision . 
in J. N. Sinha v. Union of India,1970 Ser 
LR 213 (Delhi}, State of Orissa v. Dr. 
(Miss) Binapani Dei, AIR 1967 SC 1269 
and A. K. Kraipak v. Union of India, AIR 
1970 SC 150. 


15. A reading of the whole of Rule 
2046 shows, however, that while a rail- 
way servant may be said to have the 
expectation that he would continue in 
service until he attains the age of 58 
years in accordance with clause {a), that 
is subject to the right of the railway ad~ 
ministration to retire him under clause 
(h) on attaining the age of 55 years, or 
thereafter in accordance with the condi~ 
tions of that clause.. The one right is 
therefore counter~balanced by the other, i 
The use of the expression tnotwithstand~= ~ 
ing” in the opening words of clause (h) 
in fact leaves no room for doubt that the 
clause has an overriding effect, so that 
it cannot be doubted that clause (a) is 
subject to it. The non obstante clause 
has the effect of providing that it shall 
prevail and will have full operation in 
spite of the other provision in the rule, 
so that it is futile to contend that a rail- 
way servant has a right to serve up to 
the age of 58 years. This view is sup~ 


h 
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ported by the reasoning oot ges in South 
India Corporation (P.) L v. Secy., 
Board of Revenue, AIR ioe SC 207 and 
K. Parasuramaiah v. Pokuri Lakshmamma, 
AIR 1965 Andh Pra 220. 


16. It cannot therefore be doubted 
that the appointing authority had the 
power to retire the petitioners on attain- 
ing the age of 55 years or thereafter, and 
the question is whether it was necessary 
for it to give them any notice before 
passing the impugned orders (Ex. 1). 

17. Now the question of giving show 
cause notice is connected with the ques- 
tion whether the order is likely to affect 
any right of the other party. As I have 
taken the view that any right of the peti- 
tioners to retire at the age of 58 years 
was subject to the right of the railway 
administration to retire them at the age 
of 55, the petitioners cannot justifiably 
make a grievance because a show cause 
notice was not given to them before the 
passing of the impugned orders. It is by 
now well settled by the decisions of their 
Lordships of the Supreme Court in AIR 
1954 SC 369, the State of Bombay vV. 
Saubhagchand M. Doshi, AIR 1957 SC 
892 and Dalip Singh v. State of Punjab, 
AIR 1960 SC 1305 that an order of com- 
pulsory retirement in accordance with 
the service rules has no stigma or impli- 
cation of misconduct, misbehaviour or 
incapacity and does not entail the loss of 
the benefits already earned by the em- 
ployee. They have further held that 
such an order of retirement cannot be 
challenged on the ground that the em- 
ployee was not afforded an opportunity 
of showing cause against the action sought 
to be taken in regard to him 


18. So when retirement under the 
service rule is not a punishment and does 
not involve the loss of any benefit, there 
is really no scope for the argument that 
natural justice requires that the person 
concerned should be given a show cause 
notice or a hearing before the making of 
the order of retirement. It cannot be 
disputed that any such principle of natu- 
ral justice will have no application when 
an employee is retired, in the normal 
course, on attaining the age of super- 
annuation, and there is, a priori, no 
reason why it should not equally be so 
when he retires in terms of his service 
rule without any detriment to his termi- 
nal benefits. There is no force therefore 
in the argument that the petitioners 
should have been given a show cause 
notice, or a hearing, before the making 
of the impugned orders. I am fortified 
in this view by the decisions in Abdul 
Ahad v. Inspector General of Police, U. P., 
AIR 1965 All 142, Gopinath Gupta v. Post 
Master General, "AIR 1966 Cal 483 and 
Abdul Rahim Ahmed v. State of Mysore, 
AIR 1969 Mys 248 which are directly in 
point, It has to be appreciated that the 
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question of retirement under the service 
rules is not typically justiciable and the 
absence of notice cannot be considered an 
affront to justice. ; 


19. Moreover any such show cause 
notice will really be futile and meaning- 
less in such cases, for what cause will the 
employee show if he is served with such 
a notice? The issue of the notice will 
therefore be an empty formality. If, 
however, the argument for the issue of 
the notice is based on the ground that it 
will enable the employee to make a 
factual representation to the appointing 
authority, that purpose will amply be 
served by the three months’ notice pro- 
vided by the rule, so that he can always 
have the opportunity of making his re- 
presentation well before the date of 
retirement. 


20. I have gone through the cases cited 
by the learned counsel for the petitioners, 
With- all respect to the learned Judges 
who decided the case of Col, J. N. Sinha 
v. Union of India, 1970 SLR 213 (Delhi) I 
am unable to take the view, for the reasons 
already stated, that the order of retire~ 
ment involved “civil consequences” and 
should have been passed consistently 
with the rules of natural justice. In that 
case there were allegations of bias and 
hostility, but the learned counsel for the 
present petitioners have frankly admitted 
that they are not in a position to make 
out any such reason, or even to contend 
that sufficient data was not available to 
the appointing authority for the purpose 
of taking the decision for the retirement 
of the present petitioners. It may be 
mentioned, as an instance, that all that 
has been stated in paragraph 16(vi) of 
Poonam Chand’s petition is that a notice 
giving reasonable opportunity was not 
served upon him. This is a bald state- 
ment and does not furnish any ground 
for concluding that the giving of a notice 
was at all necessary in the facts and 
circumstances of his case. AIR 1967 SC 
1269 was a vastly different case because 
the petitioner’s date of birth was altered 
by the State Government to her preju- 
dice in violation of the rules of natural 
justice and fair play inasmuch as she 
was not given an opportunity to set up 
her version or defence and had no oppor- 
tunity of correcting or controverting 
— evidence which was utilised against 

er, 


Similarly, ATR 1970 SC 150 was a vastly 
different case in which one of the mem- 
bers of the Selection Board was a candi- 
date for the selection and, although he 
did not take part in the deliberations of 
the Board at the time of his own selec- 
tion he took part throughout while mak- 
ing the selections of the other candidates 
including his rival candidates. It was 
therefore held that the selection list pre- 
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pared by the Board was vitiated for 
violation of the rules of natural justice. 
That case can be of no avail for purposes 
of the present controversy. 


21. I may here examine the other 
argument of the learned counsel for the 
petitioners that the power to make an 
order of retirement under the rule is 
quasi-judicial and should be exercised 
as such. Reference in this connection has 
been made to paragraph 16.55 (at page 
606) of the “Constitutional Law of India” 
by Seervai, and Bhagwan v. Ram Chand, 
AIR 1965 SC 1767. 

22. Paragraph 16.55 summarises the 
conclusions emerging from decided cases 
on the duty to act judicially, but those 
conclusions do not support the argument 
of the learned counsel for the petitioners. 
The reason is that ministerial or execu- 
tive acts have been excluded from the 
category of the acts for which a duty is 
cast to act judicially, and it has further 
been observed that the “conferment of a 
discretion which is subjective shows that 
judicial review is excluded”. Reference 
may also be made to paragraph 16.150 
where it has been stated, on the basis of 
the decided cases, as follows:— 

“Tt has also been held that where a 

decision is left to the subjective satisfac- 
tion of any authority, the decision of that 
authority is not quasi-judicial and rules 
of natural justice do not apply.” 
The argument based on paragraph 16.55 
is therefore amply met by the other ob- 
servations in the commentary which are 
directly in point. Experience has shown 
that it is not possible to deal with such a 
question in the abstract and that the only 
feasible course is to answer it with refer- 
ence to the requirements of particular 
situations. 


23. AIR 1965 SC 1767 cited by the 
learned counsel lays down that an obliga- 
tion to act judicially exists where the 
authorities deal with the rights of the 
citizen, as well as in cases in which such 
an inference can be drawn from the 
scheme of the statute and its material 
provisions. There is, however, nothing 
in the rule to show that it deals with the 
rights of the petitioners or casts any obli- 
gation on the appointing authority to act 
judicially. There is therefore no force in 
this line of argument also. 


24. An argument has however been 
made in Poonam Chand’s case (Civil Writ 
Petn. No. 987 of 1968) that the petitioner 
was not given a notice of “not less than 
three months” and that order Ex. 1 must 
therefore be held to be invalid. As has 
been stated, that order was issued on 
September 4, 1968, and it is not disputed 
before me that it was served on the peti- 
tioner on October 1, 1969 (19687), termi- 
nating his service with effect from De- 

cember 15, 1968. The order did not 
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therefore give him the minimum notice 
of three months. 

25. It does not require much argument 
to say that “notice of not less than three 
months’ means a notice of at least three 
months. In fact that was all that the 
employee was entitled to under the rule, 
and there is no reason why he should be 
denied that much of the benefit. 

26. The normal age of retirement is 58 
years, and retirement at the age of 55 
years is therefore a very serious matter 
for the employee at that period of his life. 
The provision for the grant of notice 
therefore serves a useful purpose in many 
ways. Itenables the employeeto prepare 
himself for the retirement. It gives him 
time to apply for leave preparatory to 
retirement, pet it verified and avail of 
it at the time of the retirement. It also 
enables him to explore the possibility of 
an alternative employment, if necessary. 
And there is no reason why the benefit of 
the full period of notice should not be 
given to the employee, for he can ask for 
no more. 


27. In fact a perusal of the impugned 
order Ex. 1 shows that the petitioner had 
a lot to do within the period of the notice 
given to him. He was asked to apply for 
leave preparatory to retirement, for there 
was the threat that in the event of non- 
receipt of his application “within the 
period of notice” he would not be eligi- 
ble for any such leave. Then he was in- 
formed that he would be retired finally 
from December 15, 1968, and that the 
three months’ notice period and the leave 
period due to him “can run concurrently”. 
Thus even though the order of retirement 
called upon the petitioner to do a lot 
within the period of the notice, that 
notice, in fact and substance, fell short of 
the minimum period of three months. 
There is no reason therefore why the in- 
sufficient notice should not be held to be 
prejudicial and invalid. 

28. It has then been argued by Mr. 
Bhansali that the notice (Ex. 1) was issu- 
ed to Poonam Chand on September 4, 
1968, and that as he was to retire on 
December 15, 1968, it was quite in order, 
for it was for a period of not less than 
three months. The learned counsel has 
tried to find support for his argument by 
a reference to Rule 2045(1) of the Indian 
Railway General Code, Vol. I which pro- 
vides as follows:— 


*2045. Date of effect of Sanction. — 
(1) Unless otherwise expressly stated in 
the communication itself, all rules, orders 
and sanctions issued by an authority take 
effect from the date of issue of the com- 
munication viz., office memorandum, noti- 
fication, letter or telegram in which the 
rule, order or sanction is conveyed.” 


It is however not quite clear whether this 
rule can be said to govern Rule 2046 of 
the Indian Railway Establishment Code, 
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Volume II, which has been made under 
the proviso to Article 309 of the Consti- 
tution. Moreover, it refers to “rules, 
orders and sancticns,” but does not make 
a mention of notices, so that it cannot be 
said to curtail the period of the three 
months’ notice provided by the other 
rule. Any other view of the matter 
would in fact detract from the full bene- 
fit of the period of three months’ notice, 
and there is no reason why the delay in 
the delivery of the notice to the petitioner 
should not be excluded in computing the 
period of the notice. Reference may in 
this connection be made to paragraph 166 
of Halsbury’s Laws of England, third 
Edition, Volume 37, where it has been 
stated as follows:— 


"When a period is fixed before the ex- 
piration of which an act may not be done, 
the person for whose benefit the delay is 
prescribed has the benefit of the entire 
period, and accordingly in computing it 
the day from which it runs as well as 
the day on which it expires must be ex- 
cluded and the act cannot be done before 
midnight of that day.” 


I have no doubt therefore that as notice 
Ex. 1 fell short of the minimum period 
of three months, retitioner Poonam Chand 
was entitled to ignore it as an invalid 
notice in view of the clear requirement 
of the rule that the notice shall be of not 
less than three months. I am fortified in 
this view by the decision in Mohan Singh 
v. State of Haryana, 1968 Ser LR 461 = 
(1968 Lab IC 1435 Puni). Mr. Bhansali 
has cited Bhawani Sahai v. State of Rajas- 
than, 1966 Raj LW 624 and State of 
Uttar Pradesh v. Dinanath Rai, 1969 Ser 
LR 646 (SC) as cases in which a shorter 
notice was upheld, but they were diffe- 
rent cases. In tke former case it was 
held that the circular issued by the Dewan 
of the former Jochpur State barring dis- 
missal without notice did not have the 
force of law as it was merely advisory. 
In 1969 Ser LR 646 (SC) there was a pro- 
vision for payment of salary in lieu of 
notice, and so the case was decided on the 
basis of provisions which were quite dif- 
ferent. These two cases can therefore 
be of no avail to ihe respondents. It may 
be mentioned that a somewhat simular 
point came up fcr consideration before 
their Lordships o the Supreme Court in 
State of Punjab v. Amar Singh Harika, 
AIR 1966 SC 1313. It was a case in 
which an order af dismissal was passed 
against a government official, but was 
kept on his file without communication to 
the officer concerned, or . publication. 
Their Lordships took the view that the 
order could not be said to take effect un- 
less the officer concerned knew about it 
or it was otherwise communicated to him. 
There is no reason: why the same crite- 
rion should not aply in the present case. 
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29. Faced with such a situation, Mr. 
Bhansali tried to argue that as a period 
of much more thar: three months has pass- 
ed since the delivery of order Ex. 1 to 
petitioner Poonam Chand, there is now 
no reason why that should not be consi~ 
dered to be sufficient compliance of the 
rule. It will be a simple answer to say, 
however, that as the notice was invalid 
for the reasons mentioned above, peti- 
tioner Poonam Chand was entitled to 
ignore it altogether. There is therefore 
no force in this argument also. 


30. It must therefore be held that 
order Ex. 1 is not in accordance with the 
law and deserves to be quashed, 


31, This, however, will give relief only 
to petitioner Poonam Chand, for there is 
no dispute regarding the sufficiency of 
the notice in respect of the other two 
petitioners. Mr. Mridul, learned counsel 
for petitioner Kanwar Singh has there- 
fore argued with reference to paragraphs 
9A, 9B, 9C and 9D of his petition that 
he is entitled to full leave preparatory to 
retirement as well as the other terminal 
benefits. A similar argument has been 
made in the case of petitioner Pukhraj 
by Mr. Joshi. It is not necessary for me, 
however, to examine the claims because 
it has been stated by Mr. Bhansali, learn- 
ed counsel for the respondents, that the 
respondents have always been willing to 
grant the full terminal benefits, including 
leave preparatory to retirement, to the 
extent admissible under the rules, to the 
petitioners. The point is not therefore in 
controversy and does not call for decision. 


32. In the result, Writ Petition No. 987 
of 1968 (Poonam Chand v. Union of India 
and others) is allowed to the extent that 
the impugned order Ex. 1 retiring him 
from service is quashed. But it is clari- 
fied that it will be permissible for the 
concerned authority to retire him. by giv- 
ing a notice in accordance with the law. 
The writ petitions of Pukh Raj and Kan- 


war Singh (Writ Petitions Nos. 3 of 1969 - 


and 695 of 1968) fail, and are dismiss- 
ed with the observation that the peti- 
tioners shall be entitled to the full termi- 
nal benefits admissible to them under 
their service rules. In the circumstances 
of the case, the parties are left to bear 
their own costs in all the three cases. 


Order accordingly, 
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Criminal P. C. (1898), Ss. 190(1} (b), (c), 
251-A and 173 — Submission of final re- 
port under Section 173 — Court taking 
cognizance of offence in spite of contrary 
opinicn of police — Cognizance taken is 
one under Section 190(1) (b) on police 
report and not under Section 190(1) (c) 
—~ Direction to Prosecuting Sub-Imspector 
to conduct case is not illegal. 


The final report submitted by the police 
under Section 173 is nothing but a police 
report. The heading of the section is 
quite suggestive of that. Section 1901) 
(b) covers reports submitted by a police 
officer, The report may be one challan- 
ing the accused or it may be what is 
known as a deffered charge-sheet or 
Iktami All the £ xe it is a police report. 
Taking cognizancc means applying one’s 
mind to the facts stated in the report and 
then proceeding further in the matter 
under the relevant provisions of the Code. 
Therefore, a Magistrate who does not 
accept the final report of the police under 
Secticn 173 and takes cognizance of the 
offence in spite of the contrary opinion 
of the police, having applied his mind to 
the facts mentioned in the police report 
under Section 173, will be taking cogniz- 
ance of the offence under Section 190(1) 
(b) though in an appropriate case he 
might be taken to have acted even under 
Section 190(1) (c). (Paras 10, 11) 


Since the cognizance has been taken by 
the Magistrate on a police report the case 
will have to proceed in accordance with 
the provisions of Section 251-A and 
therefore, the Magistrate in giving direc- 
tion to the Prosecuting Sub-Inspector to 
conduct the case and to supply copies of 
various statements to the accused cannot 
be said to have acted against the provi- 
Sions of any law. There is nothing start- 
Ing if the Prosecuting Sub-Inspector is 
asked to conduct a case not challaned by 
the police. It is not a case where the 
Magistrate is doing indirectly what he is 
forbidden to do directly namely, asking 
the police to put up a challan where the 
police has expressed a contrary opinion. 
Case :aw discussed. (Para 12) 


Cases Referred : Chronological Paras 


(1970) Criminal Appeal No. 89 of 

1967, D/- 19-2-1970 = 1970 All 

Cri R 211 (SC), R. N. Chatterji 

v. Havildar Kuer Singh 
(1969) Criminal Revn. No. 34 of 

1969, D/- 18-3-1969 (Raj), Man 

Singh v. State of Rajasthan " 40 
(1969) 1969-3 All ER 1640, Director 

of Public Prosecutor v. Schild- 


karm- p 
(1968) AIR 1968 SC 117 (V 56) = 
1967-3 SCR 668, Abhinandan Jha 


v. Dinesh Mishra 4, 9, 10 
(1967) AIR 1967 SC 1167 (V 54) = 

1967 Cri LJ 1081, Raghubans 

Dubey v. State of Bihar 8 
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(1965) AIR 1965 SC 1185 (V 52) = 
1965 (2) Cri LJ 250, Pravin Chandra 
Mody v. State of A. P. 

(1957) 1957-1 All ER 49 = 1957 AC 
436, Att. Gen. v. H. R. H. Prince 
Ernest Augustus of Hanover 


D. 5. Shisodia, for Petitioners: A. L. 
Mehta with B. P. Dave, for Respondent 
No. 1; A. K. Mathur, Dy. Govt. Advocate. 


ORDER :— The revision applications 
before me raise a short question thaugh, 
by no means, an easy one about the mode 
of proceeding where the Magistrate does 
not accept the final report made by the 
police under Section 173 Criminal Proce- 
dure Code and takes cognizance of the 
ner ia by not agreeing to the final re- 
port. 


2. On 9-7-67, one Roshanlal - lodged 
information with the police station 
Doongla against the 8 accused petiticners 
alleging that they had committed ar: of- 
fence of rioting. On this report the 
police registered a case against all the 
accused for the offence under Section 147 
Criminal Procedure Code and investigat- 
ed the matter. On 15-1-68 the police 
submitted a final report in the case to the 
Munsif Magistrate, Doongla, under Sec- 
tion 173. Criminal Procedure Code to the 
effect that there was no case for putting 
up a challan. Roshanlal then filed a pro- 
test petition. On consideration of the 
facts found in the final report and after 
hearing the prosecuting Sub-Inspector 
and the counsel for Roshanlal the learned 
Magistrate formed the opinion that the 
facts set out in the final report constitut- 
ed offences under Sections 147, 452 and 
323 Indian Penal Code. The learned 
Magistrate, therefore, took cognizance of 
the said offences and -issued processes 
against the accused. He called upon the 
police to produce the documents referred 
to in Section 173 Criminal Procedure 
Code and directed the Prosecuting Sub- 
Inspector to conduct the case. Against 
this order of the learned Magistrate the 
prosecution filed a revision application 
before the learned Sessions Judge which 
was No. 38 of 1968. The accused persons 
also presented another revision applica- 
tion on 17-6-68 contending that the final 
report having not been accepted the 
Magistrate should be treated to have 
taken cognizance on a complaint and con- 
sequently the Prosecuting Sub-Inspector 
could not have been asked to conduct 
the prosecution. According to the accus- 
ed the case has to proceed as a complaint 
case in accordance with Section 252 Cri- 
minal Procedure Code and not as a case 
on a police report under Section 251-A 
Criminal Procedure Code. The learned 
sessions Judge after hearing the parties, 
came to the conclusion that there was no 
ground to interfere with the order passed | 
by the learned Magistrate. It is in these 
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circumstances that the accused have filed as a complaint, as the applicant was not 
these two revision applications. examined under Section 200 Criminal 

3. In revision application No. 216 of Procdure Code. The order recorded by 
1969 it is urged that the learned Magis- the learned Magistrate shows that he 
trate could not have taken cognizance of applied his mind to the report made by 
the offence taking a view contrary to the the police and then formed his opinion 
final report made by the police. The differently from what the police officer 
contention raised in the other revision is had said in the final report and then took 
that the learned Magistrate was required cognizance of the offence. Section 190(1) 


to proceed with the case as a complaint (c), to my. mind, is not attracted where a 
case in accordance with Section 252 Magistrate acts on the information receiv- 


Criminal Procedure Code. ed from a police officer, because that is 
nal Procedure Code:-— Sane (c) of EaR gi eg ner bee 
te ; P agistrate also cannot be said to have 
S. 190. Cognizance of offence by Ma acted on his own knowledge or suspicion, 
gistrates:— (1) Except aS hereinafter pron because he has applied his mind to the 
bree any Presidency Magistrate, Dis- facts mentioned in the police report and 
rict Magistrate or Sub-Divisional Magis- Wien decided to Daue rocedees: against 
trate, and any other Magistrate specially ihe accused 7 P 
empowered in this behalf, may take cog- 


nizance of any offence— A final report o? the police after the in- 
(a) upon receiving a complaint of facts vestigations is made under Section 173 
which constitute such offence; Criminal Procedure Code. Section 173 

(b) upon a report in writing of such Cr. P. C. lays down that every investiga- 
facts made by any police officer; tion under this Chapter shall be complet- 


(c) upon information received from any ‘ed without unnecessary delay, and as 
person other than a police officer, soon as it is completed, the officer in- 
or upon his own knowledge or suspi- charge of the police station shall forward 
cion, that such offence has been to a Magistrate empowered to take cog- 
committed. nizance of the offence on a police report, 

(2) The State Government, or the Dis- a report, in the form prescribed by the 

trict Magistrate subject to the general or State Government, setting forth the 
special orders of'the State Government, names of the parties, the nature of the 
may empower any Magistrate to take information and the names of the per- 
cognizance under sub-section (1), clause sons who appear to be acquainted with 
(a) or clause (b), of offences for which he the circumstances of the case, and stat- 
may try or commit for trial. ing whether the accused (if arrested) has 
(3) The State Government may em~ been forwarded in custody or has been 
power any Magistrate of the first or released on his bond, and, if so, whether 
second class to take cognizance under with „or without sureties. Section 169, 
sub-section (1), clause (c) of offences for Criminal Procedure Code lays down that 
which he may try or commit for trial.” r oe an RRE A ees this 

_ : apter, it appears to the cer in charge 

This section shows that there are three ot bhe Police. ‘sialon: orto the Polce 

ways in which cognizance of an offence Om ki he j D h 

daken. The one 1s on. the bass of Officer making the investigation that there 
has ÍS not sufficient evidence or reasonable 


. complaint. The term ‘complaint’ i ie 
: f E ground of suspicion to justify the for- 
been defined in the Criminal Procedure warding of the accused toa Magistrate, 


Code to mean the allegations made orally : crema 
or in writing to a Magistrate with a view pe up Shall, if such person is in 
: : : $ ody, release kim on his executing a 
to his taking action under this Code that ; . i 
bond. with or without sureties, as such 
some person whether known or unknown Oificce nadred to-appear af and wien 
has committed an offence, but it does not : , : e 
: so required, before a Magistrate empower- 
include the report of a police officer. The l 
: : ore ed to take cognizance of the offence on a 
second mode is upon a report in writing ; 
: police report and to try the accused or 
of such facts made by any police officer. cera him for asl 
The third mode is when the Magistrate : 
takes cognizance upon information re- Section 170, Criminal Procedure Code 
ceived from any person other than a provides that if, upon an investigation 
police officer or upon his own knowledge under this Chapter, it appears to the 
or suspicion that such offence has been Officer in charge of the Folice Station that 
committed. A careful reading of the there is sufficient evidence or reasonable 
section without encumbering oneself with ground as aforesaid, such Officer shall 
the case law shows that if the Magistrate forward the accused under custody to a 
takes cognizance upon a report in- writ- Magistrate empowered to take cognizance 
ing of the facts made by any police offi- of the offence upcn a Police report and to 
cer he will be acting under sub-clause try the accused or commit him for trial 
(b). In the present case, the Magistrate or, if the offence is bailable and the accus- 
had not acted on: any complaint. . The ed is able to give security, shall take secu- 
protest application could not be re Baa from him for his appearance before 
w 2 
m 
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such Magistrate on a day fixed and for his 
attendance from day to day before such 
Magistrate until otherwise directed. Sec- 
tion 169, Criminal Procedure Code shows 
that even where the Police Officer does 
not “ind sufficient evidence in the case and 
the accused has to be released then he 
can release only after taking a bond from 
the accused for appearance before the 
Magistrate who can take cognizance on a 
Police report. Section 173 covers both a 
report where the Police challans an 
accused and also a case where the Police 
does not think fit to challan the accused. 
The report in that event is popularly 
known as the deferred charge-sheet of 
tiktami”. Al the same there is no escape 
from the position that even a deferred 
charze-sheet or “Iktami” is also a report 
of a Police Officer. Where cognizance is 
taken on a police report and the Magis- 
trate so takes cognizance under Section 
190 (1) (b), Cr. P. C. and not under any 
other sub-clause. 


Learned counsel for the petitioner con- 
tended that in such a situation the Magis- 
trate can act only under Section 190 (1) (c) 
and he relies on a decision of their Lord- 
ships of the Supreme Court reported as 
Abhinandan Jha v. Dinesh Mishra, AIR 
1968 SC 117. In that case their Lordships 
were dealing with a question whether a 
Magistrate can direct the Police to put up 
a challan when the Police has given a 
deferred charge-sheet or the final report 
in a case investigated by it. Their Lord- 
ships observed that the formation of the 
opinion as to whether or not there is a 
case to place the accused for trial, is that 
of the Officer-in-charge of the Police 
station and that there was no express 
power which gave jurisdiction to the 
Magistrate to pass an order of the nature 
in the case nor could any such powers be 
implied. Their Lordships then proceeded 
to say that certainly there was no obliga- 
tion to accept the report if the Magistrate 
did not agree with the opinion formed 
and their Lordships pointed out that in 
that situation the Magistrate could take 
cognizance under Section 190 (1) (c) of 
the Code of Criminal Procedure. I may 
read in extenso the passage on which 
learned counsel has placed his reliance. 


“Under those circumstances, if he still 
suspects that an offence has been commit- 
ted, he is entitled, notwithstanding the 
orinion of the Police, to take cognizance 
under Section 190(1) (c) of the Code. That 
provision in our opinion, is obviously in- 
tended to secure that offences may not go 
unpunished and justice may be invoked 
even where persons individually aggrieved 
are unwilling or unable to prosecute, or 
the Police, either wantonly or through 
bona fide error, fail to submit a report, 
setting out the facts constituting the of- 
fence. Therefore, a very wide power is 
conferred on the Magistrate to take cogni- 
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zance of an offence, not only when he 
receives information about the commission 
of an offence from a third person but also 
where he has knowledge or even suspicion 
that the offence has been committed. It 
is open to the Magistrate to take cogni- 
zance of the offence, under Section 190(1) 
(c) on the ground that, after having 
due regard to the final report and the 
Police records placed before him, he has 
reason to suspect that an offence has been 
committed. Therefore, these circum- 
stances will also clearly negative the 
power of a Magistrate to call for a charge- 
sheet from the Police, when they have 
submitted a final report. The entire 
scheme of Chapter XIV clearly indicates 
that the formation of the opinion, as to 
whether or not there is a case to place the 
accused for trial, is that of the Officer-in- 
charge of the Police Station and that 
opinion determines whether the report is 
to be under Section 170, being a ‘charge- 
sheet,’ or under Section 169, ‘a.final report’. 
It is no doubt open to the Magistrate, as 
we have already pointed out, to acc2pt or 
disagree with the opinion of the Police 
and, if he disagrees, he is entitled to adopt 
any one of the courses indicated by us. 
But he cannot direct the Police to submit 
a charge-sheet, because the submission of 
the report depends upon the opinion 
formed by the Police and not on the 
opinion of the Magistrate. The Magistrate 
cannot compel the Police to form a parti- 
cular opinion, on the investigation, and to 
submit, a report, according to such opinion. 
That will be really encroaching cn the 
sphere of the Police and compelling the 
Police to form an opinion so as to accord 
with the decision of the Magistrate and 
send a report either under Section: 169, or 
under Section 170, depending upon the 
nature of the decision. Such a function 
hae been left to the Police under the 
ode,” 


5. It is true, their Lordships had ob- 
served that the Magistrate can take cogni- 
sance under Section 190(1) (c) of the 
Code in such a situation, but having read 
the judgment as a whole, I am unable to 
hold that their Lordships can be taken to 
lay down that cognizance cannot be taken 
under Section 190 (1) (b), Criminal Pro- 
cedure Code. The passage should not be 
read in isolation from what their Lord- 
ships were pleased to say in the earlier 
part of the judgment. It is a trite principle 
of appreciating the observations in a 
judgment that the generality of the obser- 
vations made is circumscribed by the 
particular facts and circumstances of the 
case. Even in the case of a statute the 
general words have to be construed in the 
light of the context and this will be all 
the more necessary in appreciating the 
observations in a precedent. 


6. In Attorney ‘General v. H. R. H. 
Prince Ernest Augustus of Hanover, 1957-L 


Ea 
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All ER 49 it was observed that “for words, 
and particularly general words, cannot be 
read in ‘isolation; their colour and content 
are derived from their context. So it is 
that I conceive it to be my right and duty 
to examine every word of a statute in its 
context, and I use context in its widest 
sense which I have already indicated as 
including not only other enacting provi- 
sions of the same statute, but its preamble, 
the existing state of the law, other statutes 
in pari materia and the mischief which I 
can by these and other legitimate means, 
discern that the statute was intended to 
remedy.” This passage has been quoted 
in a recent case of the House of Lords re- 
ported as D. P. P. v. Schildkamp, 1969-3 
All ER 1640. 


7. Now in Para 15 of the judgment in 
Abhinandan Jha’s case, AIR 1968 SC 117 
their Lordships observed as follows:— 


“Then the question is, what is the posi- 
tion, when the Magistrate is dealing with 
a report submitted by the Police under 
Section 173, that no case is made out for 
sending up an accused for trial, which re- 
port as we have already indicated, is 
called, in the area in question, as a ‘final 
report’? Even in those cases, if the Magis- 
trate agrees with the said report, he may 
accept the final report and close the pro- 
ceedings. But there may be instances when 
the Magistrate may take the view on a 
consideration of the final report, that the 
opinion formed by the Police is not based 
on a full and complete investigation :n 
which case, in our opinion the Magistrate 
will have ample jurisdiction to give 
directions to the police. under S. 156 (3) 
to make a further investigation. That is, if 
the Magistrate feels, after considering the 
final report, that the investigation is un- 
satisfactory, or incomplete, or that there 
is scope for further investigation, it will 
be open to the Magistrate to decline to 
accept the final report and direct the 
police to make further investigation, 
under Section 156(3). The police, after 
such further investigation, may submit a 
charge-sheet, or, again submit a final 
report, depending upon the further in- 
vestigation made by them. If ultimately, 
the Magistrate forms the opinion that the 
facts, set out in the final report, consti- 
tute an offence, he can take cognizance 
of the offenee, under Section 190(1) (b), 
notwithstanding the contrary opinion of 
the police expressed in the final report.” 
Their Lordships have very clearly said 
here in this Para that if ultimately the 
Magistrate forms the opinion that the 
facts, set out in the final report, consti- 
tute an offence, he can take cognizance 
of the offence under Section 190(1) (b), 
notwithstanding the contrary opinion of 
the police expressed in the final report. 
There is an earlier decision of their 
Lordships reported as Pravin Chandra v. 
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State of Andhra Pradesh, AIR 1965 SC 
1185 which also shows that a police re- 
port under Sec. 173 Criminal Procedure 
Code can include an offence relating to a 
7 aaa case under Section 190(1) 


8. In Raghubans Dubey v. State of 
Bihar, AIR 1967 SC 1167, their Lordships 
were dealing with a case where the 
police after investigations had  challaned 
some -accused and had not challaned 
others and the Magistrate issued processes 
against the accused who were not challan- 
ed by the police. It was held that even 
against the accused not challaned by the 
police the learned Magistrate will be 
taken to have taken cognizance under 
Section 190(1) (b) and the case will be 
triable in accordance with Section 307-A 
a a 251-A Criminal Procedure 

ode. 


_ 9. Learned counsel for the petitioners 
invited my attention to a very recent 
case of their Lordships in R. N. Chatterji 
v. Havildar Kuer Singh, Criminal Appeal 
No. 89 of 1967, D/- 19-2-1970. It was 
observed in this case that the provisions 
of the Criminal Procedure Code do not 
empower the Magistrate to ask the police 
to submit a charge-sheet. If, however, 
the Magistrate is of opinion that the re- 
port submitted by the police requires 
further investigation the Magistrate may 
order investigation under Section 156(3) 
of the Criminal Procedure Code, but 
directing a further investigation is entire- 
ly different from asking the police to 
submit a charge-sheet. Their Lordships 
added that Section 190(1) (c) Criminal 
Procedure Code empowers the Magistrate 
to take cognizance of an offence notwith- 
standing a contrary opinion of the police. 
The governing point was whether the 
police can be directed to put up the 
challan against an accused when it has 
come to hold a contrary opinion. Their 
Lordships have, no doubt, said in this 
case also that cognizance can be taken 
by the Magistrate under Section 190(1) 
(c), but their Lordships have not negativ- 
ed the taking of cognizance under Sec- 
tion 190 (1) (b), Criminal Procedure Code 
by treating the final report to be a police 
report within the meaning of Section 
190(1) (b) Criminal Procedure Code. 
About this what their Lordships have 
said in Para 15 of the Judgment in Abhi- 
nandhan Jha’s case, AIR 1968 SC 117 
clinches the issue. 


10. I have referred to the principles 
of interpretation stated by the House of 
Lords in a recent case for appreciating 
the observations of their Lordships of the 
Supreme Court in Abhinandan Jha’s case, 
AIR 1968 SC 117 because what their 
Lordships lay down is declaration of law 
in accordance with the provisions of our 
Constitution. Thus, to my mind, a Magis- 
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trate who does not accept the final report 
of the police under Section 173 Criminal 
Procedure Code and takes cognizance of 
the offence in spite of the contrary opinion 
of the police, having applied his mind to 
the facts mentioned in the police report 
under Section 173 Criminal Procedure 
Code, will be taking cognizance of the 
offence under Section 190(1) (b) Criminal 
Procedure Code, though in an appropriate 
case he might be taken to have acted 
even under Section 190(1) (c) Criminal 
Procedure Code. Learned counsel for the 
petitioner has also brought to my notice 
an unreported case of a learned Single 
Judge of this Court in Mansingh v. State 
of Rajasthan, Criminal Revn. No. 34 of 
1969, D/- 18-3-1969 (Raj). In that case 
the police submitted a final report before 
the learned Additional Munsif Magis- 
trate First Class, Bharatpur. The learned 
Magistrate did not agree with the reasons 
given by the investigating officer for the 
submission of a negative final report and 
on consideration of the statements made 
under Section 164 of the Code of Criminal 
Procedure he found that there was a 
prima facie case and accordingly he refer- 
red the matter to the investigating offi- 
cer for submitting a charge-sheet. The 
investigating officer in deference to the 
wishes of the learned Magistrate submit- 
ted a charge-sheet. An application was 
moved by the accused contending that 
the charge-sheet submitted by the police 
in the case was not a police report and 
the learned Magistrate could not accept 
this. The accused first went in revision 
to the court of Sessions Judge and he 
then approached this Court. The learned 
Single Judge referred to para 17 of the 
judgment in Abhinandan Jha’s case, AIR 
1968 SC 117 and observed that the only 
legal course open to the Magistrate for 
taking cognizance of the offence was 
under Section 190(1) (c) and it was not 
open to him to submit a charge-sheet. 
This case also was dealing with the lega- 
lity of the order of the learned Magis~ 
trate directing the police to put up a 
challan. It does not deal with the ques- 
tion pointedly whether the Magistrate 
can or cannot take cognizance of the of- 
fence under Section 190(1) (b) Criminal 
Procedure Code. 


11. Having considered the matter, I 
am of the opinion that the final report 
submitted by the police under Section 
173 Criminal Procedure Code was nothing 
but a police report. The heading of the 
section itself is quite suggestive of that. 
Section 190(1) (b) Criminal Procedure 
Code covers reports submitted by a police 
officer. The report may be one challan- 
ing the accused or it may be what is 
known as a deferred charge-sheet or “Ik- 
tami”. All the same it is a police report. 
Taking cognizance means applying one’s 
mind to the facts stated in the report 
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and then proceeding further in the mat- 
ter under thè relevant provisions of the 
Criminal Procedure Code, Therefore, the 
learned Magistrate was not wrong in tak- 
ing cognizance of the offence under Sec- 
tion 190 (1) (b) Criminal Procedure Code 
though in an appropriate case he could 
have acted under Section 190(1) (c) Cri- 
minal Procedure Code as well. 


12. I may next deal with the question 
whether the Prosecuting Sub-Inspector 
could have been directed to conduct the 
prosecution and to furnish the copies of 
the relevant statements of witnesses to 
the accused. Now a Prosecuting Sub- 
Inspector of Police is undoubtedly a mem- 
ber of the Police Force and belongs to the 
Police Department, but it cannot also be 
forgotten that in conducting the criminal 
cases before a Magistrate he is acting as 
a Public Prosecutor under Section 492 
Criminal Procedure Code and in doing so 
he is discharging public duties by assisting 
in the administration of justice, but for 
the Prosecuting Sub-Inspector being 
treated as a Public Prosecutor under Sec- 
tion 492 Criminal Procedure Code he 
would not be entitled to conduct a case, 
because he is not a legal practitioner who 
alone can conduct cases in the courts. The 
Magistrate could legitimately call upon 
the Public Prosecutor attached to his 
court, be a Prosecuting Sub-Inspector, 
being such an officer to conduct a case of 
which he had taken cognizance. There 
was nothing wrong in the order of the 
learned Magistrate directing the Prose- 
cuting Sub-Inspector to conduct the case. 
Since the cognizance has been taken by 
the learned Magistrate on a police report 
the case will have to proceed in accord- 
ance with the provisions of Section 251-A 
Criminal Procedure Code. Therefore, 
the copies of the various statements have 
to be furnished to the accused and con- 
sequently the learned Magistrate has 
rightly directed the Prosecuting Sub-Ins- 
pector to furnish the necessary copies. 
There also he cannot be said to have 
acted against the provisions of any law. 
Learned counsel for the petitioner sub- 
mitted that what a Magistrate is not 
authorised to do directly he could not do 
indirectly. In other words, according to 
the learned counsel if, according to the 
view taken by their Lordships of the 
Supreme Court, the police cannot be 
directed to put up a challan against an 
accused for the same reason the learned 
Magistrate could not direct the Prosecut- 
ing Sub-Inspector to conduct the proceed- 
ings and furnish the copies of the rele- 
vant papers to the accused. The argu- 
ment is, no doubt, attractive but it over- 
looks one important point of distinction. 
In one case when the police puts up the 
challan it is the police who takes the res- 
ponsibility of prosecuting the accused. 
In the other case it is the court which is 
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taking cognizance and what the Prose- 
cuting Sub-Inspector is doing he is so re- 
quired to do in his another capacity as a 
public functionary discharging the duties 
of a Public Prosecutor. This is not the 
same thing as when he is acting as a limb 
of the Police Department. Here he is 
conducting a case under orders of the 
Magistrate. In an appropriate case if the 
Magistrate finds that the Prosecuting Sub- 
Inspector will feel embraced (embarras~ 
sed?) on account of any direction of his 
superior officers to whom he may be sub- 
ordinate, then in <n appropriate case the 
District Magistrate can be asked to ap~ 
Point any other person as a public prose~ 
cutor to conduct the case. It is not al- 
ways the case that the Prosecuting Sub- 
Inspector conducts only cases challaned 
by the police. In a case that may be 
instituted by a court say, for an offence 
under Section 193 Criminal Procedure 
Code, the prosecution will still be con~ 
ducted by the Prosecuting Sub-Inspector 
attached to the court of the Magistrate. 
Therefore, there is nothing startling if 
the Prosecuting Sub-Inspector is asked 
to conduct a case not challaned by the 
police. Therefore, it is not a case where 
the Magistrate is doing indirectly what he 
is forbidden to do directly namely, asking 
the police to put up a challan where the 
police has expressed a contrary opinion. 


13. Therefore, zo my mind, both the 
revision applications are without sub- 
stance and I hereky dismiss them. 


Applications dismissed, 
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D. M. BHANDARI C. J. AND 
SOHAN NATH MODY, J. 


State of Rajasthan and another, Appel« 
lants v. The Bundi Electric Supply Co., 
Ltd., Bundi and another, Respondents. 


First Appeals Nos. 31 and 33 of 1959, 
D/- 14-8-1969, from judgment and decree 
of Sr. Civil J., Bundi, D/- 29-11-1958. 


(A) Constitution of India, Art. 295 — 
Liability of merged State under agree- 
ment — Merger of former States to form 
new State — Merger completed in three 
stages — Formation of United State of 
Rajasthan at second stage by covenant 
entered into by verious Rulers — One of 
the clauses of covenant providing that 
assets and liabilities of covenanting State 
to be assets and liabilities of United State 
— Legislative recognition by ordinance 
by United State to the clauses of covenant 
— Another Ordinance promulgated at 
third stage that all laws in force in cove- 
nanting State immediately before coming 
into force of new State to continue in 
force in new State — Covenant entered 
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read with ordinance must be taken to 
mean that liability of former cOvenanting 
State devolved on new State and hence 
new State will be liable to discharge that 
liability. AIR 1964 SC 1495, Followed. 
l (Para 7) 

(B) Limitation Act (1908), Arts. 115, 120 
— Suit for recovery of amount whic 
became due under agreement every year 
and interest thereon — Suit is governed 
by Art. 115 and not by Art. 120 — AIR 
1962 All 438, Dissented from. 


No doubt under Article 115 the suit 
must be for compensation for breach of 
the contract, express or implied. But 
failure to pay amount falling due under 
an agreement amounts to breach of con- 
tract and as the compensation for non- 
payment of a debt may mean the very 
sum which has been advanced as a debt, 
a suit for recovery of amount which be- 
came due under agreement every year and 
interest thereon will be governed by 
Article 115 and not by Article 120, AIR 
1962 All 438, Dissented from. Case law 
Relied on. (Paras 11, 12) 


(C) Limitation Act (1908) S. 19 — Ad- 
mission — Acknowledgment of liability 
should be in resepct of amount sought to 
be recovered — Suit for recovery of 
amount falling due to Government every 
year from 1948 to 1959 — Amount falling 
due in 1948 adjusted by Government 
under letter — No admission on the part 
of Government that it was liable to pay 
any other amount except the amount 
which was paid by way of adjustment — 
Letter cannot be treated as acknowledg- 
ment for any other amount payable under 
agreement. (Para 13) 


Cases Referred: Chronological Paras 


(1964) ATR 1964 SC 1495 (V 51) = 
(1964) 7 SCR 174, State of Rajas- 


than v. Shyamlal 7 
(1963) AIR 1963 Cal 277 (V 50), 

M. L. Dalmiya and Co. v. Union 

of India Lt 


(1962) AIR 1962 All 488 (V 49) = 
1962 All LJ 55, Town Area Com- 
mittee, Raya v. Budh Sen 

(1961) AIR 1961 SC 1236 (V 48) = 
(1962) 1 SCR 140, Shapoor Fre- 
doom Mazda v. Durga Prosad 
Chamaria i3 

(1958) AIR 1958 SC 816 (V 45) = 
1959 SCR 729, Dalmia Dadfi 
Cement Co., Ltd. v. Commr. of 
Income-tax 7 
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R. A. Gupta, for State of Rajasthan, 
M. B. L. Bhargava and S. K. Jindal, for 
Bundi Electric Supply Co. Ltd. Bundi. 


BHANDARI, C. J.:— These two cross- 
appegls arise out of a suit filed by the 
Bundi Electric Supply Co. Ltd. against 
the State of Rajasthan in the Court of 
Senior Civil Judge, Bundi, on 4th Sep- 
tember, 1957. 

2. Briefly the allegations of the plain- 
tiff, as stated in the plaint, are that an 
agreement was executed between the 
plainziff and the Government of the for- 
mer Bundi State on 9th October, 1945. It 
is Ex. 1 on the record. Under this agree- 
ment, the plaintiff agreed to erect an 
underground line of about five miles to 
supply electric energy to Phoolsagar 
palace and also to maintain the same at 
its expense for a period of fifteen years 
on the terms and conditions set out in 
Ex. .. The main terms and conditions 
are given below:— 


"The extension of the underground 
line will be completed within a period of 
three months. No sooner. the line is 
energised by the company, the State will 
take connections at Phoolsagar and the 
State may take connections for testing 
water of a few wells for the purpose of 
supp_y of water to the city, if so desired. 

The Company will be entitled during 
the continuation of this agreement to 
supply electric energy from the extension 
for sll purposes to the public as well. 

Energy will be supplied by the com- 
pany to the State and the public from 
this extension on the same terms an 
rates as are prevalent in the Bundi City. 

The State agrees to guarantee a mini- 
mum. consumption of at least Rs. 250/- 
per month from the date the line is ener- 
gised. The minimum consumption o 
current for Rs. 250/- as referred above 
can be consumed by His Highness and 
Royal family either at Phool Sagar or at 
proposed palace singly or jointly and 
will continue to pay so long as the Bundi 
Electric Licence, 1936, remains in force. 

Arart from this minimum consumption 
the State further agrees to pay as rent 
Rs. 6,000/- in lump sum for the length of 
a lire erected from Power House to 
Phoclsagar. The amount of Rs. 6,000/- 
will be paid in advance yearly for the 
pericd of 15 years commencing from the 
date the line is energised, and will be paid 
without break. After the expiry of 15 
years, no hire will be paid to the com- 
pany. 
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The company undertakes to maintain 
the line at their own expenses so long as 
the Bundi Electric Licence, 1936 remains 
in force or is extended for a further 
period.” 


In pursuance of the aforesaid agreement, 
the plaintiff laid down an electric line 
“from Power House, Bundi, to Phoolsagar 
at its own expense. The Government of 
Bundi accordingly paid a sum of Rs. 6,000 
in advance. On the merger of the Bundi 
State into the State of Rajasthan in 1948, 
the State of Rajasthan did not pay the 
agreed yearly amount. The plaintiff stat- 
ed that the State of Rajasthan became the 
successor of the Government of the for- 
mer State of Bundi under Article 295 
of the Constitution of India and as such 
it was liable to discharge the liabilities of 
the latter. After a good deal of corres- 
pondence, the defendant Government paid 
a sum of Rs. 6,000/-. The plaintiff claim- 
ed in this suit Rs. 48,000/- as rent and 
Rs. 11.880/- by way of interest, in all 
Rs. 59,880/-- The defendant contested 
the suit. It admitted the execution of 
the agreement (Ex. 1) and also the fact 
that electricity was supplied to Phool- 
sagar palace through underground cable. 
The defendant - also admitted that Rs. 
6,000/- relating to Phoolsagar cable hire 
bill of 26th March, 1948, were adjusted 
towards the amount which the plaintiff 
owed to the defendant. It denied that 
the Government of Rajasthan was the 
successor-in-law of the former Govern- 
ment of the State of Bundi. It also stated 
that the liability for which the suit was 
filed neither pertained to the public nor 
to the State and the plaintiff was also 
informed that since the line in question 
was not catering for any purpose other 
than the Phoolsagar estate, which is the 
personal property of the Maharaja of 
Bundi, the Government of Rajasthan was 
not liable to pay any amount under the 
agreement. The defendant also pleaded 
that the suit of the plaintiff was barred 
by limitation. Several other pleas were 
taken which need not be mentioned here 
as they are not material for purposes of 
deciding this appeal. The trial Court, 
however, decreed the suit of the plaintiff 
to the extent of Rs. 24,000/- with costs 
and dismissed the remaining claim. Both 
the parties have filed appeals in this 
Court. The appeal filed by the State of 
Rajasthan is No. 31 of 1959 and the appeal 
filed by the Bundi Electric Supply Co. 
Ltd., Bundi, is No. 33 of 1959. Both the 
appeals are, therefore, disposed of by this 
Single judgment. 


3. Two arguments have been address~ 
ed by the learned counsel for the defen- 
dant in support of its appeal. The first 
argument is that the defendant was in no 
way liable to pay any amount to the 
plainiff under the agreement (Ex. 1) as 
the agreement was executed by the for~ 
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mer Bundi State of which the defendant 
was not a successor in the eye of law 
and thus it is not liable to discharge the 
liability of that State arising under the 
agreement. It is further contended that 
under Ex. 1 no Lenefit was conferred on 
the public and tke electric line was laid 
down only to supply electric energy to 
the Phoolsagar palace of the former ruler 
of the Bundi State. The defendani, 
therefore, cannot be held liable for any- 
thing done by the plaintiff exclusively for 
the benefit of the former ruler of the 
State of Bundi. It has been further 
pointed out that the Phoolsagar palace 
has become the personal property of the 
former ruler of the Bundi State since 
24-8-49. The last argument is that the 
plaintiff’s suit is barred by limitation so 
far as the amount of Rs. 6,000/- out of the 
decretal amount of Rs. 24,000/- is con- 
cerned, 

4. The argument addressed on behalf 
of the plaintiff in its appeal is that the 
trial Court was wrong in holding that the 
plaintiffs suit for the recovery of Rs. 
48,000/~ and interest thereon was barred 
by limitation to the extent of Rs. 24,000/-. 

5. Before we ceal with the respective 
contentions of the learned counsel for the 
parties, we may refer to the history of 
the former State of Bundi which was 
merged into the State of Rajasthan. 

The integration of Rajputana was 
completed in three stages. At first the 
Rajasthan Union was formed by the smal- 
ler Rajputana States, namely, Banswara 
including Kushalgarh, Bundi, Dungarpur, 
Jhalawar. Kishengarh, Kotah, Shahpura 
Partapgarh and Tonk. The United Stale 
of Rajasthan so constituted was inaugu- 
rated on 25-3-48. Very soon thereafter 
the Ruler of Mewar joined the Rajasthan 
Union and this second Rajasthan Union 
was inaugurated cn 18-4-48 by the cove- 
nant entered into by the rulers of the 
various States. By notification dated 28-4- 
48, an ordinance styled as “The United 
State of Rajasthar Administration Ordi- 
nance No. 1 of 1948” was issued by the 
Raj Pramukh of the second United State 
of Rajasthan. The preamble of this 
Ordinance provided as follows:— 


“An Ordinance to provide for the Ad- 
ee of the United State of Rajas- 
than-—— 

Whereas by the covenant entered into 
by .the Rulers of certain States of Rajas- 
than (hereinafter referred to as “the 
Covenant’) the Covenanting States agreed 
to unite and intezrate their territories 
in one State to be called the United State 
of Rajasthan. 

And whereas in pursuance of the said 
Covenant, the Rulers of the covenanting 
States have agreec to make over the ad- 
ministration of thzir States to the Raj 
ota not later than ist day of May 
1948; 
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And whereas all rights, authority and 
jurisdiction as well as all duties and obli- 
gations appertaining to the Government 
of the said States have vested or may be 
vested in the United State of Rajasthan. 

And whereas it is expedient to provide 
for the administration under the United 
State of Rajasthan of all the territories of 
the said States: 

Now, therefore, in exercise of the 
powers conferred by paragraph 3 of Arti- 
cle X of the Covenant, the Raj Pramukh 
is hereby pleased to make and promul- 
gate the following Ordinance:” 

Clause 2 of the Ordinance was as follows: 

“2. When in pursuance of para (1) of 
Article VI of the Covenant, the adminis- 
tration of any Covenanting State has been 
taken over by the Raj Pramukh, the fact 
should be notified in the official gazette 
of the United State of Rajasthan and the 
provisions of clauses (a), (b) and (c) of 
paragraph (1) of Article VI of the Cove- 
nant shall immediately come into force.” 
By this clause, the provisions of clauses 
(a), (b) and (c) of paragraph (1) of Arti- 
cle IV of the Covenant came into force. 
The relevant provisions of Article IV of 
the Covenant were as follows:-—~ 

“Art. IV— 

(1) The Ruler of each covenanting State 
shall, as soon as practicable, and in any 
event not later than the first day of May 
1948 make over his administration of his 


State to the Raj Pramukh; and there- 
upon-— 

a XX XX XX 

(b) all duties and obligations of the 


Ruler pertaining or incidental to 
the Government of the Covenanting 
State shall devolve on the United 
State and shall be discharged by it; 


and 
(c) All the assets and liabilities of the 
Covenanting State shall be the as- 
one and liabilities of the United 
tate. 


(2) When in pursuance of any such 

agreement of merger as is referred to in 
clause (b) of paragraph (1) of Article II 
the administration of any other State is 
handed over to the Raj Pramukh, the 
provisions of clauses (a), (b) and (c) of 
paragraph (1) of this Article shall apply 
in relation to such State as they apply in 
relation to a covenanting State.” 
The third Union was inaugurated on 30- 
3-49. The covenant entered into by the 
rulers of various States which constituted 
this Union is giveninthe White Paper at 
page 274. On the formation of this new 
State, the Rajasthan Administration Ordi- 
nance No. 1 of 1949 was promulgated by 
the Raj Pramukh on 7-4-49. Clause 3(1) 
of this Ordinance provided for the con- 
tinuance of the existing laws and it ran 
as follows:— 

“Clause (3) (1) — All the laws in force 
in any Covenanting State immediately 
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before the commencement of this Ordi- 
nance in that State shall, until altered or 
repealed or amended by a competent 
Legislature or other competent authority, 
continue in force in that State subject to 
the modification that any reference ther- 
in to the Ruler or Government of that 
State shall be construed as a reference to 
the Raj Pramukh, or, as the case may be, 
to the Government of Rajasthan.” 


Thereafter the Matsya Union also merged 
into the United State of Rajasthan and 
the present State of Rajasthan excluding 
the State of Ajmer was formed. 


7. The question to be examined is 
whether by these successive integrations, 
the liability of the former Government of 
State of Bundi became the liability of the 
defendant. The Ordinance issued on 28- 
4-48 clearly provided by clause (2) that 
the provisions of clauses (a), (b) and (c) 
of paragraph (1) of Article IV of the 
Covenant, which has been mentioned 
hereinbefore, would come into force im- 
mediately. Thus, there was a legislative 
recognition by this Ordinance by the 
United State of Rajasthan that the liabi- 
lity of the State of Bundi was thencefor- 
ward to be treated as the liability of the 
United State of Rajasthan. Similarly, 
another Ordinance was promulgated in 
1949 which provided by clause (3) (1), as 
mentioned above, that all laws in force in 
any Covenanting State immediately after 
{before the coming into force of 
that Ordinance in that— Ed.) State, 
shall continue in force in that State. 
The Covenant entered in the year 1949 
read with Ordinance must be taken to 
mean that the liability of the former State 
of Bundi devolved on that State. This is 
the view taken by their Lordships of the 
Supreme Court in State of Rajasthan v. 
Shyamlal, AIR 1964 SC 1495. It was 
pointed out in that case that “each time 
a merger took place the new State by a 
provision in the Covenant took over the 
assets and liabilities of the merging States. 
This provision in the Covenant could 
not be availed of by the subjects of the 
new State as in view of the decision in 
Dalmia Dadri Cement Company’s __ case, 
AIR 1958 SC 816, the Covenant in whole 
or in part was an act of State. But ac- 
cording to the same decision the presence 
of such a clause in the Covenant through- 
out would be valuable evidence which 
would show that the new State assumed 
the liabilities of the merging State and 
further every time when there was a 
merger and formation of a new State, 
the old laws were always to continue till 
they were repealed, amended or altered 
by the New State.” Under these circum- 
stances, their Lordships of the Supreme 
Court took the view that “when the new 
State continued all the old laws till they 
were altered or repealed, and there was 
specific provision in each Covenant that 
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the assets and liabilities of the Covenant- 
ing States were to be the assets and liabi- 
lities of the Union, the new State must 
have intended to respect all the rights 
flowing from laws so continued and as- 
sume all liabilities arising from the exist- 
ence of those laws”. In the face of this 
authority, we cannot accept the 
argument of the learned counsel for 
the defendant that the State of Rajasthan 
was not liable to honour the terms of the 
agreement (Ex. 1). These terms clearly 
provided the payment of advance rent of 
Rs. 6,000/- every year for what the plain- 
tiff had done for the former Government 
of the State of Bundi, when the agree- 
ment (Ex. 1) was entered and the cable 
was laid. The first contention raised on 
hares of the State of Rajasthan has no 
orce, 


8. Coming to the second contention, 
we find after a careful examination of the 
agreement (Ex. 1) that the plaintiff-com- 
pany had undertaken to supply electric 
energy for all purposes to the public as 
well on the same rates as were prevalent 
in the Bundi State. It was further pro- 
vided that the State could take connec- 
tions for testing water of a few wells for 
the purpose of supply of water to the 
city (Bundi) if so desired. It may also be 
mentioned that the agreement (Ex. 1) 
was not executed by the Ruler of the 
Bundi State in his personal capacity. It 
was executed by the Bundi State repre- 
sented by the Dewan of the Bundi State 
and was signed by A. W. Robertson, 
Dewan of the Bundi State on behalf of 
the Bundi State. It may be that the 
purpose of entering into the agreement 
was to provide for electric connection at 
Phoolsagar Palace which subsequently 
became the property of the ruler of the 
State but the underground line could be 
availed of for supply of electricity to the 
public and it might be that such electri- 
city was so supplied. It could also be 
availed of, for providing electricity to the 
wells for the purpose of supply of water 
to the city of Bundi. Whatever may be 
the initial motive for executing the agree- 
ment (Ex. 1) on behalf of the Government 
of Bundi State, there is no doubt that the 
underground line could be utilised for the 
benefit of the public. We also find that 
after the formation of the State of Rajas- 
than, the State Government did pay whe 
amount of Rs. 6,000/- to the plaintiff on 
the basis of this agreement. This is clear 
from Ex. 2 which is a letter from the 
Government of Rajasthan, Finance De- 
partment (Accounts & Audit) to the 
Accountant General, Rajasthan, and a 
copy of which has been sent to the manag- 
ing agents of the plaintiff-company. The 
relevant part of the letter runs as follows: 


“I am directed to convey Government 
sanction to the admission of the claim of 
Rs. 15,975/- of the Bundi Electric Supply 
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Company, Bundi, in respect of the follow- 
ing items, which became due.for payment 
of the company on 1-4-48 by debit to pre- 
April, 1950 liabilities:— 
(a) Phoolsagar cable hire bill 
of 26th March, 1948 — Rs. 6,000/- 


(b) Telephone hire bill — Rs. 9,975/- 


I am further directed to request you 
kindly to adjust the loan of Rs. 15.625/- 
given to the aforesaid company plus Rs, 
215/9/- on account of interest from 12-12- 
47 to 31-3-48 against the above claim and 
the balance of Rs. 134/7/- be credited to 
the loan account of rupees five lakhs out- 
standing against the Bundi Electric Sup- 
ply Company.” 

By this letter the State Government must 
be taken to have affirmed the contract 
executed between the Government of the 
former State of Bundi and the plaintiff 
but further paid Rs. 6,000/- of the hire 
bill dated 26-3-48. The letter clearly 
shows that the State of Rajasthan accept- 
ed the liability to pay Rs. 6,000/- even 
after the Phoolsagar Palace, as contended 
by the defendant, had become the per- 
sonal property of the ruler of Bundi. In 
view of what we have said, we do not 
accept the contention of the learned coun- 
sel for the defendant that the State of 
Rajasthan was not liable to pay the 


amount as envisaged in the agreement 
(Ex. 1). 

9. Now we come to the question of 
limitation. The plaintiff had sued for 


eight instalments payable to it under the 
agreement on lst April of every year 
beginning from the year 1949. The suit 
was filed on 4-9-57. In the plaint the 
plaintiff mentioned that the suit was with- 
in limitation under Articles 110 and 120 
of the Indian Limitation Act, 1908. 


19. The trial Court held that either 
Art. 74 or Art. 110 applied. It came to 
the conclusion that the plaintiffs claim 
for Rs. 6,000/- payable on 1-4-55, Rs. 
6,000/- on 1-4-56 and Rs. 6,000/- on 1- 
4-57 was within limitation. It further 
held Ex. 2 as an acknowledgment under 
Art. 19 of the Limitation Act and extend- 
ed limitation for another sum of Rs. 6,000 
payable on 1-4-54. Thus, it passed a 
decree for Rs. 24,000. 


11. In the appeal filed by the plaintiff, 
it is contended that Art. 131 of the Limi- 
tation Act applies. In our opinion, this 
Article applies to a suit to establish 2 
periodically recurring right and the pre- 
sent suit is not a suit for establishing a 
periodically recurring right. It is purely 
a suit for recovery of the amount which 
became due under the agreement (Ex. 1) 
every year. Alternatively, it is contend- 
ed that Art. 120 of the Limitation Act 
applies. We may agree with the learned 
counsel that Art. 110 of the said Act is 
not applicable to the facts and circum- 
stances of this case. That Article applies 
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only when the suit is for the arrears of 
rent. In the present case, though it is 
mentioned in the agreement (Ex. 1) that 
the amount was payable in respect of the 
rent, yet it was not the rent properly so- 
called which was payable under the said 
agreement. But there is no reason why 
Art. 115 should not apply to this case. 
Learned counsel for the plaintiff ñas 
argued that this Article is also not applic- 
able, inasmuch as the plaintiff was not 
suing for compensation but was only 
Seeking to recover what was due to him 
under the agreement (Ex. 1). He has 
relied on the decision of the Allahabad 
High Court in Town Area Committee 
Raya v. Budh Sen, AIR 1962 All 
438. In that case, the defendant took 
Theka of a shop for one year from 
the plaintiff and agreed to pay certain 
sum by instalments but failed to pay 
agreed sum and therefore, the plaintiff 
filed a suit for recovery of defaulted instal- 
ments without claiming any compensation 
or damages for the breach of a contract. 
It was held that “the suit was governed by 
Art. 120 and not by Art. 115, for it was 
not a suit for compensation for breach of 
the ccntract, but for enforcement of the 
agreement to pay theka money.” With 
great respect, we find ourselves unable to 
accept the view taken in that case. No 
doubt, under Art. 115 the suit must be for 
compensation for breach of the contract, 
express or implied. In the instant case, 
it cannot be denied that as soon as the 
State of Rajasthan failed to make payment 
of Rs. 6,000/~ when it became payable 
under the agreement (Ex. 1), there was 
breach of contract on the part of the State 
of Rajasthan. The question, however, is, 
whether the suit was for compensation or 
not. The argument that has been accept- 
ed by the Allahabad High Court in the 
above mentioned case is that when the 
suit is for the enforcement of a contract 
rather than fur compensation or damages, 
this Article is not applicable. It has been 
pointed out that if a breach of agreement 
gives rise to a suit, it may not necessarily 
be a suit for compensation or damages as 
it can be one for specific performance also, 
and then it is inferred that when a party 
defaulted in paying the instalments, it 
cannot be said that the suit was one for 
compensation. With great respect, we may 
say that in taking this view, the Allahabad 
High Court has ignored the Full Bench 
decision of its own Court in Husain Ali 
Khan v. Hafiz Ali Khan, (1881) ILR 3 All 
600 (FB). That was a case of a registered 
money bond and the question was whe- 
ther Art. 116 was applicable to a suit to 
recover the money on the basis of that 
bond. Now Art. 116 also relates to a suit 
for compensation fcr breach of a contract 
which is in writing and registered. 
Spankie, J. referred to the decision of the 
Calcutta High Court in Nobocomar 
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Mookhopadhaya v. Siru Mullick, (1881) 
TLR 6 Cal 94 and observed as follows:— 


“There is a contract between the par- 

ties who lend and accept a loan, respec- 
tively, and by Section 73 where the con- 
tract has been broken, the party who 
suffers by such breach is entitled to 
receive from the party who has broken 
the contract compensation for any loss or 
damage caused to him thereby, which 
naturally arose in the usual course of 
things from such breach, or which the 
parties knew, when they made the con- 
tract, to be likely to result from the breach 
of it; such compensation, however, is not 
to be given for any remote and indirect 
loss or “damage sustained by reason of the 
breach. The compensation which a party 
can recover from the party who breaks 
his contract to repay money lent is an 
equivalent for the money advanced and all 
interest that may be due for the ee 
tion of the debt. Illustration (n), S. 73, 
is an instance where there can be no rA 
pensation for indirect and remote injury 
resulting from the breach; but the party 
who committed the breach is liable for 
the principal sum he failed to pay, with 
all interest that may be due.” 
We may point out that in the instant 
case, the plaintiff has also claimed interest 
sag damages, as the money has not been 
paid to it when it became payable. 
Straight, J. also agreed with Spankie, J. 
and observed as follows:— 


*Nor upon consideration does it appear 
to me that the expression compensation is 
SO wholly inapplicable or inappropriate to 
suits in respect of bonds and promissory 
notes, as might at first sight seem to be 
the case. Every bond and promissory 
note is a contract, by which the obligor 
or promisor agrees to pay money, either 
upon a particular date, or upon demand, 
and such contract can be performed either 
upon the specified date, or when the 
demand is made. If payment is refused, 
or is not forthcoming, then there is a 
breach, and the suit against the defaulting 
obligor or promisor is, not to make him 
do something in furtherance of the con- 
tract, for the time for its performance is 
passed, but is in reality one for damages 
for the breach of it, the measure of which 
will be the amount of the debt with in- 
terest.” 


Thus, the Full Bench of the Allahabad 
High Court has taken the view that when 
the suit is for recovery of money and in- 
terest on a bond, Art. 116 is applicable 
and it must be deemed to be a suit for 
compensation even though what was 
claimed was the original principal ad- 
vanced and the interest thereon. This 
view has been approved in Ganappa Putta 
v. Hammad Saiba, AIR 1925 Bom 440, 
Lalchand Nanchand Gujar v. Narayan 
Hari, (1913) ILR 37 Bom 656 and M. L. 
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Dalmiya and Co. v. Union of India, AIR 
1963 Cal 277. 


12. We may also refer to the following 
passage in the judgment of Asutosh 
Mukerjee, J. who discussed the meaning 
of the word ‘compensation’ in Art. 116 in 
Mohamed Mozaharal Ahmad v. Mohamed 
Azimaddin Bhuinya, AIR 1923 Cal 507:— 

“In answer to the contention that claims 
of this character sound in debt and not in 
damages, it may be pointed out, however, 
that the term used in Art. 115 and Arti- 
cle 116 is not damages: but compensation, 
which also occurs in Section 73 of the 
Indian Contract Act. As Lord Esher ob- 
served in Dixon v. Calcraft, (1892) 1 QB 
458, the expression ‘compensation’ is not 
ordinarily used as an equivalent to 
damages, although as remarked by Fry, ` 

J. in Skinners’ Co. v. Knight, (1891) 2 
QB 542, compensation may often have to 
be measured by same rule as damages in 
an action for the breach. The term com- 
pensation as pointed out in the Oxford 
Dictionary, signifies that which is given 
in recompense, an equivalent rendered. 
Damages, on the other hand, constitute the 
sum ofmoney claimed or adjudged tobe 
in compensation for loss or injury sus- 
tained; the value estimated in money, of 
something lost or withheld. The term 
compensation etymologically suggests the 


image of balancing one thing against ano- 


ther; its primary signification is equi- 
valence, and the secondary and more 
common meaning is something piven or 
obtained as an equivalent. The derivative 
meaning was familiar to the Roman Juzists 
and reappears in the modern codes found- 
ed on the Civil Law. 


The term ‘compensation’ as used in Arti- 
cles 115 and 116 is thus, perhaps not suf- 
ficiently precise, while the technical dis- 
tinction between debt and damages may 
be too refined for the purpose. 


We must hold that the decision of the 
Judicial Committeein Trikamdas v. Gopi 
Nath though concerned directly with the 
applicability of Arts. 110 and 116 to a suit 
for arrears of rent, instituted upon a re- 
gistered lease, must be regarded as of far- 
reaching application. We cannot ignore 
the principle which lies at the root of that 
decision and must govern the applicahility 
of Art. 116 to cases other than those caver- 
ed by Art. 110, wherever the position may 
reasonably be maintained that the claim 
sought to be enforced is a claim for com- 
pensation for breach of a contract in writ- 
ing registered.” 

These authorities make it clear that Arti- 
cle 115 is applicable to a case when the 
creditor seeks to recover the amount he 
has lent to the debtor. If the argument 
by the Allahabad High Court in AIR 1962 
All 438 (supra) is to be accepted, what will 
happen to suit on a bond which provides 
for payment of a certain sum of money 
on a particular date and further provides 
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for payment of interest as damages if the 
amount is not paid on the due date. The 
suit for the money payable under the bond. 
will be governed by Art. 120 and the suit 
for interest by Art. 115, because the first 
part relates to the payment of the money 
` contained in the bond and the second part 
relates to the payment of damages. Such 
a queer position has not been accepted by 
any High Court. In our humble view, the 
compensation for non-payment of a debt 
may mean the very sum which has been 
advanced as debt and such a suit would 
fall under Art. 115 or Art. 116 as the docu- 
ment on which the suit is based is un~ 
registered or registered. We are, there- 
fore, of the opinion that the instant case 

A governed by Art. 115 of the Limitation 
ria ct. z 


13. The next question to be considered 
is, whether Ex. 2 amounts to an acknow- 
ledgment of the debt for the amount of 
Rs. 6000/- which fell due on 1-4-1954 as 
held by the trial court. Section 19 of the 
Limitation Act requires an acknowledg- 
ment of a liability in respect of the 
amount which is sought to be recovered 
by the plaintiff. It has been pointed out 
by their Lordships ofthe Supreme Court 
in Shapoor Fredoom Mazda v. Durga 
Prasad Chamaria, AIR 1961 SC 1236 that 
an acknowledgment must relate to a pre- 
sent subsisting liability though the exact 
nature or the specific character of the said 
liability may not be indicated in words. 
In Ex. 2 there is no such admission on the 
part of the State Government that it was 
liable to pay any other amount except 
the amount of Rs. 6000/- which was paid 
by way of adjustment. No admission can 
be inferred to that effect from Ex. 2. 
There is no such express statement con- 
tained in Ex. 2 and we are not in a posi- 
tion to infer any admission even by im- 
plication. In our view, the trial court was 
wrong in treating Ex. 2 as an acknowledg- 
ment for the amount of, Rs. 6,000/- paya- 
ble under the agreement (Ex. 1) on 1-4 
1954 and passing a decree on that basis. 


14. The appeal of the defendant must 
succeed so far as the sum of Rs. 6,000/- is 
concerned and for the rest, it must be dis- 
missed on the view that Art. 115 is ap- 
plicable to the claim filed by the plaintiff. 
The appeal filed by the plaintiff has got 
no force. 


15. The result is that the judgment 
and decree dated 29-11-1958 passed by the 
Senior Civil Judge, Bundi, is modified to 
the extent that instead of a decree for 
Rs. 24,000/- awarded in favour of the 
plaintiff against the defendant, the former 
is only entitled to a decree for Rs. 18,000/~ 
and interest thereon as mentioned by the 
trial court. The parties shall give and 
take costs in proportion to their success 
` and failure in both the courts. 

Order accordingly. 





Laxmi Narain v. 


Firm Ram Kumar A.I R. 


AIR 1971 RAJASTHAN 30 (V 38 C 7) 


JAGAT NARAYAN, C. J. AND 
R. D. GATTANI, J. ` 


Laxmi Narain and others, Appellants v. 
Firm Ram Kumar Suraj Bux and others, 
Respondents. 


_ First Appeals Nos. 73, 91 and 101 of 
1962, D/-22-7-1970, from judgment and 
decree of Sr. Civil J. No, 1, Jaipur City, 
D/-2-6-1962. 

(A) Civil P. C. (1908), Ss. 38 and 39 — 
Execution by Court passing decree — 
Territorial jurisdiction not necessary. 

Court which passed decree has jurisdic- 
tion to execute it directly even outside the 
territorial limits of its ordinary civil juris- 
diction. Section 39 which is only an 
enabling provision does not affect its juris- 
diction: AIR 1970 Raj 53, Foll.; AIR 1947 
Mad 347 (FB) & (1890) ILR 17 Cal 699 
(FB), Dissented from. (Para 14) 

(B) Civil P. C. (1908), O. 21, R. 52 — 
Property in custody of Court or officer 
Court which passed decree can 
directly attach it in execution even if it 
is outside its jurisdiction — Case con- 
stitutes am exception assuming that the 
general rule is that territorial jurisdiction 
is mecessary for the executing Court also: 
AIR 1958 All 425 & AIR 1965 Raj 41, Rel. 


on. (Paras 15, 16) 
(C} Civil P. C. (1908), Ss. 73 and 63 — 
Order for refund of assets. 


A, B, C & D obtaining decrees against 
E and getting sum belonging to him attach- 
ed under their respective decrees under 
Order 21, Rule 52 in hands of officer hold- 
ing the amount. Case is governed by Sec- 
tion 63 also and Court receiving the assets 
with knowledge of the several claims is 
bound to rateably distribute it among all 
the decree-holders including the decree- 
holder who has not applied to it for execu- 
tion. Court erroneously excluding him 
and paying the amount to others has power 
to compel them to refund the rateable 
amount due to the excluded decree-holder. 
AIR 1985 Mad 988 & ATR 1938 Lah 754 & 
AIR 1986 Cal 723 & AIR 1930 Mad 699 
(2) & (1888) ILR 11 Mad 356, Rel. on. 

(Paras 22, 24) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 Raj 53 (V 57) = 
ILR (1969) 19 Raj 412, Tarachand 
=v. Misrimal 
(1965) AIR 1965 Raj 41 (V 52) = 
ILR (1964) 14 Raj 1122, Gajour 
Ahmad Khan v. Hazarimal 15 
(1958) AIR 1958 All 425 (V 45). 
Bhagwati Prasad v. Jai Narain 15 
(1947) AIR 1947 Mad 347 (V 34) = 
ILR (1948) Mad 18 (FB), Vasireddi 
Srimanthu v. D. Venkatappayya 
(1938) AIR 1938 Lah 754 (V 25) = 
41 Pun LR 91, Simla Banking and 
Industrial Co. Ltd. v. Indo Swis 
Trading Co. Ltd. i 
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(1936) AIR 1936 Cal 723 (V 23) = 
ILR (1937) 1 Cal 391, Sundera 
Kumar v. Jamini Kumar 22, 

(1935) ATR 1935 Mad 988 (V 22) = 
42 Mad LW 733, Thanmull v. K. 
Krishnaswami 22 

(1930) AIR 1930 Mad 699 (2) (V 17) 

= 123 Ind Cas 193, Dandayutha 
Pani Devasthanam v. Muthayan 


Swami 22 
(1895) ILR 17 All 106 = 22 Ind. App. 
44 (PC), Thakur Prasad v. 
- Fakirullah 10 
(1890) ILR 17 Cal 699 (FB), Prema 
chand Dey v. Mokhoda Debi 11 
(1888) ILR 11 Mad 356, Madden v. 
Chappani 22, 23, 24, 25 


C. L. Agarwal and R. S. Kejriwal, for 
Laxmi Narain; M. C. Bhandari, for Smt. 
Bhanwarani, Nibal Kumariji, Hemender 

(cont. on Col. 2) 
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Singh, Prakaram Singh, Lalit Kumari and 
Nirmala Kumari Legal Representatives 
of Samar Singh, R. K. Rastogi and J. S. 
Rastogi for Firm Ramkumar Suraj Bux. 


JAGAT NARAYAN, C. J.:— These 
three appeals arise out of a suit filed under 
Section 73(2), Civil P. C. by firm Ram 
Kumar Suraj Bux, against Laxmi Narain, 
Smt. Surya Kumari and the legal repre- 
sentatives of Samar Singh which was 
decreed in part by the Senior Civil Judge 
No. 1, J aipur City. 


2. The plaintif firm Ram Kumar 
Suraj Bux as well as Samar Singh. Smt. 
Surya Kumari and Laxmi Narain, defen- 
dants obtained decrees against one Shiv 
Behari Tewari from different courts and 
put them into execution. The amounts of 
the decrees at the time of execution were 
as follows:— 


Court Amount of decrse 
1. Plaintiff Senior Civil Judge, Jaipur 1,68,083.00 
2. Samar Singh District Judge, Bhilwara 88,667.62 
3. -Laxmi Narain Senior Civil Judge, Jaipur 1,79,009.00 
4, Smt. Surya Kumari Civil Judge, Shahpura (Bhilwara) 8,520.00 
3. Shiv Behari Tewari worked asa by the Chief Engineer on 26th March, 


contractor in the Irrigation Department. 
Payment of Rs. 57,509/- was to be made 
to him by the Executive Engineer (Irriga- 
tion), Kankroli. Kankroli is situated with- 
in the jurisdiction of District Judge, 
Udaipur. This payment was sanctioned 


Decree-holder 


Smt. Surya Kumari 
Samar Singh 
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Laxmi Narain 


4. Laxmi Narain got his execution 
transferred to the Court of Senior Civil 
Judge, Udaipur, and the latter court serv- 
ed the prohibitory order. Smt. Surya 
Kumari, Samar Singh and firm Ram 
Kumar Suraj Bux did not get their 
decrees transferred for execution to 
Udaipur Judgeship, but got the prohibi- 
tory orders served on the Executive 
Engineer Kankroli by the courts which 
passed the decrees, and in which their ex- 
ecution applications were pending. 


5. The Executive Engineer Kankroli 
sent similar letters (Ex. 18) to the Dis- 
trict Judge, Bhilwara, Civil Judge, Shah- 
pura, the Senior Civil Judge, Jaipur and 
the Senior Civil Judge, Udaipur on 8-4- 
1958 intimating to them that a sum of 
Rs. 57,509/- was payable to Shiv Behari 
Tewari, that prohibitory orders mention- 
ed above were served on him by the above 
mentioned courts in respect of the amounts 
indicated in the above table and asking 
them how much money he should send to 
each of them. The District Judge, Bhil- 


Court serving the order 
Civil Judge, Shahpura 
District Judge, Bhilwara 


Senior Civil Judge, Udaipur 
Ram Kumar Suraj Bux Senior Civil Judge, Jaipur 


1958. The decree-holders got prohibitory 
orders served on the Executive Engineer 
Kankroli in respect of this payment under 
Order 21, Rule 52, Civil P. C. as mentioned 
below:— 


Amount ordered Date of service 


8,508-11-0 15-10 57 
10,000/- 25-10-57 
15 000/- 10-12-57 
84,000/- 14-3-58 
63,800/- 31-3.58 


wara asked him to send Rs. 25,000/— to his 
court and the Executive Engineer com- 
plied with his order. 


In the same way he sent Rs. 8520/- to 
the Court of Civil Judge Shahpura. The 
letter addressed to the Senior Civil Judge, 
Jaipur was not put up before him for 
orders along with the file of the execution 
case and so no order was communicated 
by that court to the Executive Engineer. 
Consequently, no money was sent to the 
court of the Senior Civil Judge, Jaipur. 
The Senior Civil Judge, Udaipur, wrote to 
the Executive Engineer that he should 
send Rs. 25,000/- to the District Judge, 
Bhilwara and the balance to him. But the 
Executive Engineer sent Rs. 8,520/- to the 
Senior Civil Judge, Shahpura and the 
balance remaining after remitting this 
amount was sent to the Senior Civil 


Judge. Udaipur. This amount was Rs. 
23,989/-. 
6. Laxmi Narain got his execution 


transferred to the court of Civil Judge, 
Shahpura, on learning that a sum of 
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Rs. 8,520/- had been sent to that court by 
the Executive Engineer, Kankroli. This 
amount was rateably distributed between 
Smt. Surya Kumari and Laxmi Narain by 
. that court, the former getting Rs, 392.02 
and the latter getting Rs. 8127.98. The 
District Judge, Bhilwara, paid the whole 
of the amount of Rs. 25,000/- to Samar 
singh. The Senior Civil Judge, Udaipur, 
gave the amount of Rs. 23,989/- to Laxmi 
Narain. The four decree-holders thus got 
the following amounts out of the sum of 
Rs. 57,509:— 


Smt. Surya Kumari Rs. 392.02 
Samar Singh Rs. 25,000.00 
Laxmi Narain Rs. 32,116.98 
Plaintiff Nil 


The plaintiff then brought the present 


? suit under Section 73(2), Civil P. C. on the 


allegation that he was entitled to rateable 
distribution out of the amounts sent by 
the Executive Engineer, Kankroli to the 
courts of District Judge, Bhilwara. Civil 
Judge, Shahpura (Bhilwara), and the 
Senior Civil Judge, Udaipur. The suit was 
brought against Laxmi Narain, defendant 
No. 1, the legal representatives of Samar 
singh, deceased, defendants 2 to 6, and 
Smt. Surya Kumari. 

The trial court found that Smt. Surya 
Kumari was entitled to receive Rupees 
850.68 as her share on rateable distribu- 
tion of the amounts received by the 3 
courts and as she had received only 
Rs. 392.02, the suit was dismissed against 
her. The suit was decreed to the extent 
of Rs. 5,301.20 against Laxmi Narain, and 
to the extent of Rs. 19,211.00 agairst the 
legal representatives of Samar Singh, 
deceased with proportionate costs and 
pendente lite and future interest to the 
date of realisation at 6% per annum 
simple. Laxmi Narain has filed Civil First 
Appeal No. 73/1962, and defendants 2 to 
6 have filed Civil First Appeal No. 91/62 
against this decree. 

7. The plaintiff also claimed a sum of 
Rs. 4703.20 as interest at 6% per annum 
simple from the defendants on the sums 
to be recalled from them from the dates 
of payment of the 2xcess amount to each 
of them till the date of the suit. This 
part of the claim was dismissed in toto by 
the trial court and the plaintiff has pre- 
ferred Civil First Appeal No. 101/62 
against that part of the decree. 


8. Taking the appeals filed by the 
defendants first, the main contention on 
their behalf is that the prohibitory order 
in respect of the decree of the plaintiff 
which was served on the Executive 
Engineer, Kankroli, by the Senior Civil 
Judge, Jaipur City, was a nullity as the 
office of the Executive Engineer Kankroli 
was outside the territorial limits of his 
jurisdiction and the plaintiff did not get 
his decree transferred to any court in 
Udaipur Judgeship under whose territorial 
jurisdiction the office of the Executive 
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Engineer is situated. It was argued that 
the plaintiff is accordingly not entitled to 
rateable distribution under Sections 63 
and 73, Civil P. C. 


9. In this connection reference was 
made to various provisions contained in 
the Code of Civil Procedure. So far as 
suits are concerned they can generally be 
filed in the court within the local limits 
of whose jurisdiction the defendant resides 
or works for gain or a part of the cause 
of action arises (Section 20). Section 16 
lays down that suits for recovery of im- 


- movable property shall be instituted in 


the Court within the local limits of whose 
jurisdiction the property is situated. Sec- 
tion 17 provides for the case when im- 
movable property is situated within the 
jurisdiction of different courts and it has 
been laid down that the suit may be in- 
stituted in any court within the local 
limits of whose jurisdiction any pertion of 
the property is situated. Section 21 lays 
down that no objection as to the place of 
Suing shall be allowed by any appellate 
court or revisional court unless such ob- 
jection was taken in the court of first in- 
stance at the earliest possible opportunity 
and in all cases where issues are settled 
at or before such settlement, and unless 
there has been a consequent failure of 
justice. 

10. So far as execution proceedings are 
concerned separate provisions have been 
made in the Code which are contained in 
Part IIl—Sections 36 to 74—and in O. 21. 
Section 141 lays down that the procedure 
provided in the Code shaH be followed as 
far as it can be made applicable in ail 
proceedings in any court of civil juris- 
diction. This section was held inapplic- 
able to execution proceedings by the 
Privy Council in Thakur Prasad v. 
Fakirulla, (1895) ILR 17 All 106 (PC) and 
the Supreme Court has not taken a con- 
trary view so far. 


11. A Full Bench of the Calcutta High 
Court however held in Prem Chand Dey 
v. Mokhoda Debi, (1890) ILR 17 Cal 699 
(FB) that the rule of territorial jurisdic- 
tion was equally applicable to execution 
proceedings. It was observed— 


“By Section 16 of the Code of Civil 
Procedure, suits for the recovery of im- 
movable property, or for the determina- 
tion of any other right or interest in im- 
movable property, must be instituted in 
the court within the local limits of whose 
jurisdiction the property is situate. This 
shows that the object of the Code is to 
limit the territorial jurisdiction of the 
Courts in regard to the property that they 
are entitled to deal with ........cccsecsess So 
far as the Procedure Code is concerned 
execution of a decree is only a continua- 
tion of the suit and there appears no legi- 
timate reason why a Court in the later 
stage of a suit should have greater powers 
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than it possessed at its institution. But 
however that may be, a comparison of 
Section 223 (Ss. 38 and 39 of the present 
Code) with the last paragraph of S. 649 
(Section 37 of the present Code} seems to 
us to indicate that territorial jurisdiction 
is a condition precedent to a Court execut- 
ing a decree.” 

12. Sections 37, 38 and 39 run as 
follows:— 

Section 37. Definition of Court which 
passed a decree. The expression “Court” 
which passed a decree or words to that 
effect, shall, in relation to the execution 
of decrees, unless there is anything re- 
pugnant in the subject or context, be 
deemed to include,— 

(a) where the decree to be executed has 
been passed in the exercise of ap- 
pellate jurisdiction, the Court of 
first instance. and 

(b) where the Court of first instance has 
ceased to exist or to have jurisdic- 
tion to execute it, the Court 
which. if the suit wherein the decree 
was passed was instituted at the 
time of making the application for 
the execution of the decree, would 
have jurisdiction to try such suit. 


S 38 Court by which decree may be 
executed— A decree may be executed 
either by the Court which passed it, or by 
the Court to which it is sent for execu- 
tion. 

S. 39. Transfer of decree-—— (1) The 
Court which passed a decree may on the 
application of the decree-holder, send it 
for execution to another court,— 

(a) if the person against whom the 
decree is passed actually and volun- 
tarily resides or carries on busi- 
ness, or personally works for gain, 
within the local limits of the juris- 
diction of such other Court, or 

(b) if such person has no property with- 
in the local limits of the jurisdic- 
tion of the Court which passed the 
decree sufficient to satisfy such 
decree and has property within the 
local limits of the jurisdiction of 
such other Court, or 

(c) if the decree directs the sale or 
delivery of immovable property 
situate outside the local limits of 
the jurisdiction of the Court which 
passed it, or 

(d) if the Court which passed the decree 
considers for any other reason, 
which it shall record in writing, 
that the decree should be executed 
by such other court. 

(2) The Court which passed a decree 
may of its own motion send it for execu- 
tion to any subordinate Court of com- 
petent jurisdiction. 

13. Our attention was also drawn to 
Rule 48 of Order 21 which provides for the 
attachment of salary of a public servant. 
The opening part of it runs as follows:— 
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"Where the property to be attached is 
the salary or allowances of a servant...... 
OEA EETA the Court, whether the judg- 
ment-debtor or the disbursing officer is or 
is not within the local limits of the’ 
Court’s jurisdiction, may order that the 
amount shall be withheld from 
such salary. ....... rere 
and it was argued that the words “whe- 
ther the judgment-debtor or the disburs- 
ing officer is or is not within the local 
limits of the Court’s jurisdiction” would 
be unnecessary if the executing court 
could execute a decree against property 
lying outside its territorial limits. 


14. A number of authorities were cited 
on behalf of the defendants including the 
decision of a Full Bench of the Madras. 
High Court in Vasireddi Srimanthu v. B. 
Venkatappayya, AIR 1947 Mad 347. We 
are of the opinion that so far as this 
Court is concerned the matter is conclud- 
ed by the decision of a Division Bench in 
Tarachand v. Misrimal, AIR 1970 Raj 53. 
The Madras Full Bench case was dissented 
from and it was held that Section 39 con- 
tains an enabling provision only and that 
the court which passed the decree has 
jurisdiction to execute it even outside the 
territorial limits. of its ordinary civil 
jurisdiction. This decision is based on 
rulings of the Supreme Court referred to 
therein. 


15. Apart from the above decision it 
was held by a Division Bench of the 
Allahabad High Court in Bhagwati Prasad 
v. Jai Narain, AIR 1958 All 425 that where 
the property is in the custody of a Court 
or Officer, the Court which passed the 
decree, can. acting on its execution side 
directly attach such property under O. 21, 
= 52 even though it is outside its jurisdic- 

on. 


It may be mentioned that the Allahabad 
High Court is one of those Courts which 
has taken the view that as a general rule 
territorial jurisdiction is a condition pre- 
cedent to a court executing a decree. It 
was pointed out in this decision that the 
general rule relating to the limitations 
over the powers of an executing court 
from the point of view of its territorial 
jurisdiction was subject to certain excep- 
tions. Ordinarily when a court wants to 
attach some property it has to do some- 
thing at the place where the property is. 
If some movable property is attached the 
process~-server is required to go to the 
place where that property is and has to 
seize the same. Similarly in the case of 
attachment of immovable property also 
the process-server has to go to that pro- 
perty and make proclamation relating to 
attachment and has also to affix the order 
of attachment over the property. 


When attachment is to be effected under 
the provisions of Order 21, Rule 52 the 
court has nothing to do beyond its terri- 
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torial jurisdiction, although the public of- 
ficer or the court having custody of the 
judgment-debtor’s money is beyond the 
territorial jurisdiction of the executing 
court. All that the court has to do is to 
write a letter of request asking the public 
officer or the court concerned to hold the 
property subject to further orders from 
the attaching court. That letter of re- 
quest need not be sent through a mes- 
senger of the attaching court and can be 
sent through post. This decision was 
followed by the trial court and we agree 
with the reasoning given in it. One of us 
followed this decision earlier in Gayoor 
Ahmad Khan v. Hazari Mal, AIR 1965 
Raj 41. 

16. We accordingly hold that the first 
contention put forward on behalf of the 
lactendants before us has no force. 


17. The second contention on behalf of 
the defendants is that the plaintiff is not 
entitled to any rateable distribution under 
Section 73 as he did not make any ap- 
plication either for execution or for rate- 
able distribution in the 3 courts which re- 
ceived assets and distributed them before 
they were so distributed. 


18. The relevant part of Section 73(i) 
runs as follows:— 


“Where assets are held by a Court and 
more persons than one have, before the 
receipt of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed against the 
same judgment-debtor and have not ob- 
tained satisfaction thereof, the assets, 
after deducting the costs of realization, 
shall be rateably distributed among all 
such persons.” 


19. We are of the opinion that Section 
73(1) is in terms applicable only where 
property has been attached and sold or a 
prohibitory order has been served and 
assets received in the executing court at 
the instance of one decree-holder only 
and the other decree-holders merely apply 
for execution. Where more than one 
decree-holder get the same property 
attached or get a prohibitory order served 
on the same money belonging to the judg- 
ment-debtor held in the custody of pub- 
lic officer or court the provisions of Sec- 
tion 63 also become applicable. This sec- 
tion runs as follows:— 


“S. 63(1). Where property not in the 
custody of any Court is under attachment 
in execution of decrees of more courts 
than one, the Court which shall receive 
or realize such prorerty and shall deter- 
mine any claim thereto and any objection 
to the attachment thereof shall be the 
Court of highest grade, or, where there 
is no difference in grade between such 
Courts, the Court under whose decree the 
property was first attached. 


(2) Nothing in this section shall be 
deemed to invalidate any proceeding 
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taken by a Court executing one of such 
decrees.” 


20. In the present case all the 4 de- 
cree-holders had applied for execution of 
their respective decrees and had got 
prohibitory orders served on the same 
sum of money belonging to the judgment- 
debtor held in the custody of the Execu- 
tive Engineer, Kankroli. In this case 
Section 63 also becomes applicable and 
the provisions of Sections 63 and 73 have 
to be read together. We have held above 
that the prohibitory orders served under 
Order 21, Rule 52 C.P.C. by the courts 
of Senior Civil Judges Jaipur and Udai- 
pur, the District Judge, Bhilwara and the 
Civil Judge, Shahpura, were all - valid. 
Three out of these courts received the 
attached money. The only determination 
which they were called upon to make 
was as to what amount should be given 
by them to each of the 4 decree-holders. 


21. Under Section 63{1) the District 
Judge of Bhilwara was the court of high- 
est grade and he should have asked the 
Executive Engineer Kankroli to send the 
entire amount to his court and he should 
have passed an order as to how much 
amount was to be paid to each of the 4 
decree-holders out of the sum of Rs. 
57,509/-. He did not carry out the duty 
enjoined on him by law, although it was 
within his knowledge because of the letter 
(Ex. 18) addressed to him by the Execu- 
tive Engineer, Kankroli. that all the 4 
decree-holders were laying claim against 
the sum which was attached. The other 
courts also were fully in the know of the 
claims of all the decree-holders as simi- 
lar letters were received by them from 
the Executive Engineer, Kankroli. 


Section 63({1) however only names the 
forum for making the rateable distribu- 
tion and Section 63(2) only validates the 
distribution made by a forum which is 
not in accordance with Section 63(1). The 
distribution has however to be made in 
accordance with Section 73{1} and if it 
is not made in accordance with it, it is 
invalid and is not validated by Sec- 
tion 63(2). 


22. The consensus of judicial opinion is 
that where Section 63 is applicable it is 
not necessary for the decree-holder claim- 
ing rateable distribution to apply for exe- 
cution to the court holding the assets. It 
is sufficient if he has made an application 
for execution to the appropriate court, 
that is. to the court which passed the 
decree or if he gets his decree transferred 
for execution to another court. to the 
transferee court. In this connection we 
mav refer to the following decisions:— 


Thanmull v. K. Krishnaswami, AIR 
1935 Mad 988. Simla Banking & I. Co. 
Ltd. v. Indo. S. T. Co. Ltd., AIR 1938 Lah 
754. Surendra Kumar v. Jamini Kumar, 
AIR 1936 Cal 723. 
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It will thus be seen that a decree-holder 
who had applied for execution of his 
decree before the receipt of assets by 
another court realised from property 
which he had attached is entitled to rate- 
able distribution, whether the court which 
received the assets is of inferior grade 
or equal grade or of a superior grade than 
the court in which he has applied for 
execution. All that is necessary is that 
his application for execution must be of 
a date prior to the date of the receipt of 
assets. 

In this case the assets were received by 
different courts after 8-4-58. All the 
decree-holders applied for execution to 
the appropriate courts before that date. 
All the 3 courts which had received as- 
sets had received letters similar to letter 
Ex. 18 prior to the distribution of the 
assets. All of them had knowledge of the 
claims of each of the 4 decree-holders. 
Under Section 63 read with Section 73 it 
was the duty of all these 3 courts to have 
distributed the monies received by them 
rateably amongst all the 4 decree-holders 
who had attached them. 


The attention of all these courts was 
drawn after the distribution of the money 
by the plaintiff to the errors which they 
had committed. They had power to recti- 
fy their errors ex debito justitiae by re- 
calling the money paid by them in excess 
to some decree-holders and paying it to 
those who were entitled to it. As they 
failed to do so the plaintiff had to insti- 
tute the present suit and the trial Court 
rightly ordered Laxmi Narain and the 
legal representatives of Samar Singh 
deceased who had taken money in excess 
of their shares to pay it to the plaintiff. 

Our attention was not drawn to any 
direct reported case on the subject. We 
may however refer to the decision of the 
Madras High Court in Dandayutha Pani 
Devasthanam v. Muthayanswami, AIR 
1930 Mad 699 (2). In that case the infe- 
rior court paid out the amount in ignor- 
ance of the decree of the superior court. 
It was observed— 


"The matter then resolves itself into 
the question, when is the conduct of the 
Court such, that it may itself take steps 
for rectification in the ends of justice. It 
is held in Madden v. Chappani, (1888) ILR 
11 Mad 356 that it can take action when 
it has overlooked an attachment which 
is pending before it, and, in the unreport- 
ed case, that it cannot take action when 
it has ignored an attachment in another 
Court which was never brought to its 
notice.” 


23. In Madden’s case, (1888) ILR 11 
Mad 356 M and C each obtained a decree 
against the same judgment-debtor from 
the same court and applied for execution 
to it. C, in execution of his decree, at- 
tached certain immovable property, and, 
with the permission of the Court, pur- 
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chased the same under Section 294 (Order 
21, Rule 72) and set off his purchase- 
money against the decree. M claimed 
that the proceeds of the sale to C should 
be rateably distributed under Section 295 
(Section 73) and that C should either elect 
to have the property resold or pay into 
court the rateable proportion due to M. 
C objected to a resale or to pay. It was 
held by a Division Bench of the Madras 
High Court that C might be compelled to 
refund the rateable amount due to M by 
summary process in execution. 


24. Applying the principles of the 
above two decisions the court can compel 
the defendants in the present case to 
refund the rateable amount due to the 
plaintiff. In Madden’s case, (1888) ILR 
11 Mad 356 the court overlooked the at- 
tachment of the property in M’s decree 
by it. In the present case also despite 
the letter from the Executive Engineer 
Kankroli, which contained the claims of 
the rival decree-holders, the three courts 
which received the money did not carry 
out their duty as enjoined under Sec- 
tions 63 and 73. On the suit of the plain- 
tiff the defendants can be compelled to 
refund the rateable amount due to the 
plaintiff. 

25. On behalf of the defendants it 
was contended that as the plaintiff did not 
apply to the courts which received the 
monies he is not entitled to rateable dis- 
tribution. This argument has no force in 
our opinion. Section 63 does. not lay 
down that the decree-holder who wants 
his claim to be determined should per- 
sonally appear before the court receiving 
the assets to put forward his claim. No 
reported decision was cited before us lay- 
ing down such a proposition. On the 
contrary Madden’s case, (1888) ILR il 
Mad 356 is an authority for the proposi- 
tion that it is not necessary for the de- 
cree-holder to appear personally before 
the court for receiving the assets and 
to draw its attention to the fact that he 
is entitled to rateable distribution. 


26. We accordingly hold that the de- 
crees passed against Laxmi Narain and 
the legal representatives of Samar Singh 
are correct and dismiss Civil Regular First 
Appeals Nos. 73/1962 and 91/1962 with 
costs. 


27. Coming now to the appeal filed by 
the plaintif it has been proved that the 
plaintiff served notice (Ex. 22) on Laxmi 
Narain on 21-9-61 asking him to pay him 
his rateable share out of the sum of Rs. 
23,989/-, which he had withdrawn from 
the court of Senior Civil Judge, Udaipur 
together with interest at 6% per annum 
simple from 29-4-1958. Ex. 21 is the 
acknowledgment receipt of this notice 
which shows that it was received by 
Laxmi Narain on 18-10-58. Laxmi Narain 
admitted having received this notice in 
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his statement in court. The plaintiff is 
thus entitled to get interest at 6% per 
- annum simple from Laxmi Narain with 
effect from 18-10-58 to the date of the 
institution of the suis in addition to the 
sum which has already been decreed in 
his favour. The tota: amount found due 
against Laxmi Narain is Rs. 5301.20. The 
rateable share of the plaintiff in the sum 
of Rs. 23,989/- comes to over Rs. 10.000/-. 
As the plaintiff cannot get interest from 
Laxmi Narain on any sum more than 
Rs. 5301.20 he is entitled to get interest 
on Rs. 5301.20 at 6% per annum simple 
from 18-10-58 to the date of the institu- 
tion of the suit. 


28. The notices alleged to have been 
served on Samar Singh or his legal re- 
presentatives have nct been produced by 
the plaintiff and he is accordingly not 
entitled to recover any interest on the 
decretal amount before the institution of 
the suit from them. D. B. Civil Regular 
First Appeal No. 101/1962 is accordingly 
allowed in part and = sum of Rs. 795/- is 
decreed in favour of the plaintiff as inte- 
rest against Laxmi Narain in addition to 
the sum already decreed against him by 
the trial Court. 


29. Having regard to the partial suc- 
cess of the plaintiff in this appeal we 
leave the parties to sear their own costs 
of it. 

Order accordingly, 
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Balkishan and another, Appellants v. 
Harlal and others, Respondents. 

Civil Regular Second Appeal No. 379 
of 1962. D/- 20-8-19€9 against judgment 
and decree of Dist. J. Balotra, D/- 31-3- 
1962. 


Specific Relief Act (1877), Section 54 — 
Perpetual injunction — Threat to right to 
or enjoyment of property — Opening 
doorway on wall adjoining land of ano- 
ther — Court can grant relief by perpe- 
tual injunction as opening of the door 
would inevitably injure owner of land 
by creating new rights of egress and in- 
gress over the land — Absence of inten- 
tion on the part of owner of house to use 
the doorway for passage over the land is 
immaterial. (1874) 18 Eq. 259, Rel. on; 
AIR 1933 Lah 847 & AIR 1937 Mad 21 & 
AIR 1941 Oudh 442 & AIR 1948 Sind 36 
& AIR 1954 Pat 477 & ILR (1960) 10 Raj 
1, Distinguished. (Para 6) 


Cases Referred: Chronological Paras 
(1960) ILR (1960) 10 Raj 1, Gulji v. 


Surja 
(1957) AIR 1957 Raj 175 (V 44) = 
1956 Raj LW 408, Pabia v. Badia 7 


DN/EN/C30/70/MKS/C 


A.1.R. 


(1954) AIR 1954 Pat 477 (V 41) = 
1954 BLJR 40, Meghu Mian v. 


Kishun Ram 5, 7 
(1948) AIR 1948 Sind 36 (V 35) = 

ILR (1947) Kar 64, Agha Muham- 

mad v. Elias Haji Wahiddino 5, 7 


(1941) AIR 1941 Oudh 442 (V 28) = 
ILR 16 Luck 686, Ganesh Prasad 
v. Basdeo 5. 7 

(1937) AIR 1937 Mad 21 (V 24) = 
71 Mad LJ 611, T. Syed Pitchai 
Rowther v. K. Devaji Rao 

(1933) AIR 1933 Lah 847 (V 20) = 
148 Ind Cas 224, Kashi Nath v. 
Ram Jiwan 

(1874) 18 Eq 259 = 43 LJ Ch 524, 
Pattisson v. Gilford 


L. R. Calla, for Appellants: L. R. Mebta, 
for Respondents. 


JUDGMENT :— The defendants, who 
have been unsuccessful in both the courts 
below, have filed this second appeal 
against the judgment and decree of Dis- 
ae Judge of Balotra dated March 31, 

62. 

2. The facts are quite simple. The 
parties are neighbours and it is not dis- 
puted that site-plan Ex. 3 correctly shows 
the location of their houses. It is appa- 
rent from the plan, and is not in dispute, 
that there is no door or window in the 
southern wall of the house of the defen- 
dants opening on land marked D. There 
is however a dispute regarding the owner- 
ship of that piece of land for, while the 
plaintiffs claim that it belongs to them 
and has been in their possession for a long 
period, the defendants claim that it is a 
part of a public way and is open to access 
and has been used by them for more than 
25 years. 


It is however not in dispute that the 
houses of the plaintiffs open on this land 
and they have their “chabutaris” also 
towards it. The plaintiffs learnt that the 
defendants wanted to open a door in the 
southern wall of their house, towards the 
land marked D in the site-plan, and had 
applied for the grant of the necessary 
permission to the Municipal Board. The 
plaintifis therefore raised the present suit 
for the issue of a perpetual injunction 
restraining the defendants from opening 
any such door on the ground that this 
would create new rights of passage over 
land marked D to which the defendants 
were not entitled. The plaintiffs prayed 
further that the defendants may be res- 
trained from interfering with their rights 
in the land. 


3. As has been stated, the defendants 
took the plea, inter alia, that the land 
marked D was a part of a public lane, so 
that it could be used by them. They also 
pleaded that they had their “chabutaris” 
and a place for feeding the cattle in the 
disputed land, and that it was never in 
the exclusive possession of the plaintiffs. 
Certain other pleas were taken, but it is 


4 


“weak argument. 
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not necessary to refer to them as they 
have not been mentioned during the 
course of the arguments in this court. 


4. The trial Court framed issues on the 
points which were in controversy be- 
tween the parties and reached the conclu- 
sion that the land marked D in site-plan 
Ex. 3 belonged to and was in the posses- 
sion cf the plaintiffs, and that the plain- 
tiffs were entitled to the reliefs claimed 
in the suit. An appeal was preferred by 
the defendants but, as it has been dis- 
missed by the impugned judgment, they 
have filed the present second appeal. 

5. It has been argued by Mr. Kalla, 
learned counsel for the defendants-appel- 
lants, that while he is not in a position to 
challenge the finding of fact that the land 
marked D in site-plan Ex. 3 was the ex- 
clusive property of the plaintiffs, it has 
not been claimed by the plaintiffs that 
they have any such right in that land as 
to prevent the defendants from opening 
a window in their southern wall overlook- 
ing it. In other words, the learned coun- 
sel has argued that if a window is opened 
by the defendants in their southern wall, 
that would not infringe any right of the 
plaintiffs. and its construction would be 
permissible under the law. 

On cthis basis, the learned counsel has 
argued further that it should not matter 
if. instead of constructing a window, the 
defendants want to construct a door. To 
support his argument that there is, in 
such cases, no distinction between a door 
and a window, the learned counsel has 
placed reliance on Kashi Nath v. Ram 
Jiwan, AIR 1933 Lah 847. The learned 
counsel has also made a reference to T. 
Syed Pitchai Rowther v. K. Devaji Rao, 
AIR 1937 Mad 21. Ganesh Prasad v. Bas- 
deo, ILR 16 Luck 686 = (AIR 1941 Oudh 
449), Agha Muhammad Hussain Jan v. 
Elias Haji Wahiddino, AIR 1948 Sind 36, 
Meghu Mian v. Kishun Ram, AIR 1954 
Pat 477 and Gulji v. Surja, ILR (1960) 10 
Raj 1 to support his argument. 

6. The argument of the learned coun- 
sel is based on an analogy between a 
window and a door and is therefore a 
Moreover, while it is 
well established that it is open to a per- 
son to use his land as he likes, it is equally 
well established that, in doing so, he 
should not invade or violate equally well 
established rights of the other party. If 
therefore there is an invasion on, or vio- 
lation of, the rights of the other party, or 
if the threatened act is of a such charac- 


_« ter that it must inevitably injure the other 


party, that party would be entitled to 
redress. 

What then would be inevitable injury? 
The point was considered in Pattisson vV. 
Gilford, (1874) 18 Eq 259 and it was an- 
swered as follows:— 

“When I say inevitably, I do not use 
the word in the sense of there being no 
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possibility the other way, because I think 
Courts of justice must always act upon 
the theory of very great probability being 
sufficient; — all I mean is that there must 
be such a great probability, that, in the 
view of ordinary men. using ordinary 
sense, the injury would follow.” 


Applying this test to the present case, it 
must be held that the contemplated action 
of the defendants in opening the door in 
question would inevitably result in injury 
to the plaintiffs for it would create new 
rights of ingress and egress over the land 
marked D in Ex. 3 which belongs to the 
plaintiffs. 


It is futile to argue that the defendarts 
have no intention of using the door for 
passage over that land, for courts of law 
have to act in such matters on the -basis 
of great probability and do not have to 
reach the conclusion that there is no pos- 
sibility at all the other way. So when 
there is great probability of a threat to 
the rights of the plaintiffs, as has been 
held by the court of fects, so as “inevit- 
ably” to injure the plaintiffs, it was well 
within the competence of the courts below 
to direct the issue of a perpetual injun=z- 
tion as a just and convenient way of 
granting relief to them. 


7. I have examined the cases cited ky 
Mr. Kalla, but they are easily distinguish- 
able. In AIR 1933 Lah 847, the learned 
Judge was not required to consider the 
difference between a door and a window. 
All the same, it was recognized that while 
every owner has a right to open an aper- 
ture in his own wall, he cannot thereby 
invade the privacy or any other pre-exis:- 
ing and well established right of tke 
neighbour. There is nothing in tke 
judgment which could be said to avail 
the appellants. The facts of AIR 1927 
Mad 21 were different for it does not 
appear that the doors which were sought 
to be built in that case opened on the 
land of the other party. In ILR 16 Luck 
686 = (AIR 1941 Oudh 442) there was, :t 
appears, no controversy that the disputed 
door would be used for passage. AIR 1948 
Sind 36 was a case relating to the opening 
of a window and it was found that it did 
not infringe the rights of enjoyment cf 
the neighbours. In AIR 1954 Pat 477 
their Lordships considered the case cf 
(1874) 18 Eq 259 to which a reference has 
been made above, and reached the cor- 
clusion that even when there is threat cf 
invasion on the right of the plaintiff, a 
mandatory injunction may be passed, far 
beyond the provisions of law laid down 
in Section 54 of the Specific Relief Ac, 
1877. I do not see how the judgment 
helps the appellants. ILR (1960) 10 Raj 
l] was a case of a window and Pabia v. 
Badia, 1956 Raj LW 408 = (AIR 1957 Raj 
175) cited by the learned counsel for th2 
respondent was not brought to the notic2 
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of the learned Judge who decided it. 

It would czhus appear that the 
learned Judge af the lower appellate 
Court has not taxen an erroneous view 
of the law so as to require reconsidera- 
tion. There is no force in this appeal 
and it is dismissed with costs. 

Appeal dismissed. 
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Shrinarain and others, Appellants v. 
Lachhiram and others, Respondents. 


Civil Second Appeals Nos, 204, 214 
and 332 of 1969, D/- 27-3-1970 against 
Judgment of Addl Dist. J. No. 2 Jaipur, 
D/- 10-2-1969. 

(A) Civil P. C. (1908), O. 34, Rr. 11, 7(1) 
(c) (1) — Payment of interest in suit for 
redemption — Rate of interest stipulated 
— Interest at that rate should ordinarily 
be decreed till the date fixed for payment 
of mortgage money unless rate appears to 
be excessive. (Para 12) 


(B) Houses and Rents— Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(17 of 1950), S. 13 — Tenant inducted by 
mortgagee —- He is entitled to protection 
against eviction under the Act — Mort- 
gagor, on redemption, cannot evict him. 
(Transfer of Proverty Act (1882), S. 111). 
AIR 1967 Madh Pra 237 & AIR 1963 Bom 
42 & AIR 1963 Guj 328 & AIR 1953 Hyd 
129 & AIR 1964 Punj 346 & AIR 1970 


Punj 104, Dissented from; AIR 1966 Raj 
19, Foll. (Para 15) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 Puni 104 (V 57), 
Jagannath v. Mitter Sain 

(1967) AIR 1967 Madh Pra 237 
(V 54) = 1967 MPLJ 32, Pursho- 
ttam v. Ramcharanlal 14 


(1966) AIR 1966 5C 405 (V 53) = 

1966-1 SCR 603. Bharat Singh v, 

Bhagirathi 8 
(1966) AIR 1966 Rai 19 (V 53) = 

1965 Raj LW 233, Ghamandi Ram 

v. Shankarlal 14 
(1965) AIR 1965 SC 271 (V 52) = 

1964-6 SCR 1, Kanakarathanam- 

mal v. V. S. Loganatha 8 
(1964) AIR 1964 Punj 346 (V 51) = 

1964 Cur LJ 192, Gian Singh v. 

Mohan Lal 14 
(1963) AIR 1963 Bom 42 (V 50) = 

ILR. (1963) Bom 236; Kamalakar 


and Co. v. Gulam Shafi 14 
(1963) AIR 1963 Guj 328 (V 50) = 
4 Guj LR 780, Ravii v. Gopalji 14 


(1960) AIR 1960 SC 100 (V 47) = 
1960-1 SCR 773, Narayan v. Gopal 8 
(1960) AIR 1960 Pat 420 (V 47) = 
1960 BLJR 143, Shyamsundar v. 
Darbhangi Rai 8 
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A.L R. 


(1960) AIR 1960 Puni 575 (V 47), 
Girdharilal v. Krishan Datt 
(1953) AIR 1953 Hyd 129 (V 40) = 
ILR (1952) Hyd 1012, Ameenuddin 
v. Mohd. Khader Ali 
(1950) AIR 1950 PC 28 (V 37) = 
52 Bom LR 477, Misrilal v. Surii 8 
(1949) AIR 1949 FC 88 (V 36) = 
62 Mad LW 403, Gangadara 
Ayyar v. Subramania 8 


N. M. Kasliwal, for Appellants; P. N. 
Dutt and K. N. Tikku, for Respondents. 


JUDGMENT :-— The above three ap- 
peals arise out of suit No. 348 of 1964 in- 
stituted in the Court of Munsiff-Magis- 
trate, Jaipur City (East), Jaipur by 
Lachhiram against Hari Narain, Shri- 
narain and Mohinuddin for redemption of 
a shop situated at Moti Cungari Road in 
the City of Jaipur. Since all these ap- 
peals are directed against the judgment 
of the Additional District Judge, No. 2, 
Jaipur City, it would be convenient to dis- 
pose them of by a common judgment. 


2. The property in dispute belonged 
to Lachhiram, who mortgaged the same 
in favour of defendant No. 1 Hari Narain 
on 20-4-1956 by a registered mortgage 
deed for a consideration of Rs. 451/-.- The 
possession of the shop was admittedly 
handed over to the mortgagee at the time 
of mortgage. It is alleged by the plain- 
tiff that he gave a notice to the defendant 
No. 1, dated 31-12-63 to redeem the mort- 
gage but the defendant No. 1 replied that 
the real mortgagee was defendant No. 2 
Shrinarain and that a sum of Rs. 500/- 
had been spent on repairs and improve- 
ments of the mortgaged property and 
that defendant No. 3 Mohinuddin had 
been inducted as a tenant by the mort- 
gagee. Consequently the plaintiff filed 
the present suit for redemption of the 
mortgage and possession of the shop in 
question on 20-7-1964 in the court of 
Munsiff, Jaipur City, Jaipur and prayed 
that a decree for redemption and posses- 
sion of the shop in question may be pass- 
ed in his favour on payment of Rs. 451/-. 

All the three defendants filed a joint 
written statement in which they pleaded 


that the mortgage deed was no doubt” 


written in favour of Harinarain, defen- 
dant No. 1, who was in fact only a Benam? 
and the real mortgagee was defendant No. 
2 Shrinarain. It was also pleaded that 
the mortgagee had spent Rs. 500/~ for 
repairs and improvements on the mort- 
gaged property and consequently the 
mortgagee was entitled to Rs. 500/- spent 
on account of repairs along with interest 
thereon at the rate of 12% per annum as 
stipulated in the mortgage deed. It was 
also pleaded that the defendant No. 3 
Mohinuddin had been inducted as a tenant 
by the mortgagee and since no case for 
ejectment had been made out against 
him under the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950 a 


14 ^ 


a 


7 


~ Rs. 265/- as 


` a decree for 
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decree for possession could not be passed 
against him. 


3. After recording the evidence pro- 
duced by the parties the learned Munsiff 


`> granted a preliminary decree for redemp- 


tion of the shop in question in favour of 
the plaintiff directing that the plaintiff 
should pay Rs. 951/- to the defendant 
within six months from the date of the 
decree. 


4. Aggrieved by the decision of the 
trial Court Shrinarain filed appeal in the 
Court of District Judge, Jaipur City pray- 
ing that he should be allowed interest on 
the amount of Rs. 500/- spent by him for 
repairs and improvements on the shop 
in question. His appeal was registered 
as Appeal No. 87 of 1968. Lachhiram 
also filed appeal claiming that no amount 
should have been awarded to the mort- 
gagee on account of repairs and improve- 
ments. He also contended that the find- 
ing of the trial Court that Shrinarain 
was the real mortgagee was erroneous 
and should be set aside. Lastly his pra- 
yer was that a decree for possession 
should have also been granted against 
the alleged tenant Mohinuddin. Lachhi- 
ram’s appeal was registered as Civil Ap- 
peal No. 86 of 1868. Both these appeals 
have been disposed of by the learned 
Additional District Judge No. 2, Jaipur 
City by his judgment dated 10-2-1969. 


= He has held in agreement with the trial 
court that the mortgage deed was exe- 
cuted in the name of Hari Narain only 
as Benami and the real mortgagee was 
Shrinarain. He also held that the mort- 
gagee has proved that he had spent Rs. 
500/~ for repairs and improvements of 
the mortgaged property. and that he was 
entitled to get this amount along with 
interest. As regards the 
prayer for ejectment against Mohinuddin 
the finding of the learned Additional Dis- 
trict Judge is that the defendants had 
failed to prove thst Mohinuddin had been 
inducted as a tenant in the suit shop and 
that in any case Mohinuddin was not 
entitled to protection available to a tenant 
under the Rajasthan Premises (Control of 
Rent and Eviction) Act 1950. In the 
result he partially allowed both these 
appeals and modified the judgment and 
decree of the trial court to this extent 
that the plaintiff would be entitled to r°- 
deem the property in question on pav- 
ment of Rs. 451/- as principal, Rs. 500/- 
as costs of repairs and Rs. 265/- interest 
thereon total Rs. 1216/-. He also passed 
possession against all the 
defendants including Mohinuddin. 


5. Aggrieved by the judgment and 
decree of the learned Additional District 
Judge No. 2, Jaipur the mortgagee defen- 
dant Shrinarain, the alleged tenant Mohi- 
nuddin and the mortgagors Lachhiram 
have come in appeal 
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6. It may be relevant here to state that 
during the pendency of the appeal before 
the lower appellate court Lachhiram 
transferred the property in question by 
sale to Satish Chand, who was also im- 
pleaded as a party before the lower ap- 
pellate court and has also joined Lachhi- 
ram in appeal filed by him in this Court. 
The appeal filed by Lachhiram and his 
transferee Satish Chand in this Court has 
been registered as Civil Second Appeal 
No. 332 of 1969. The appeal No. 204 of 
1969 has been filed by Shrinarain and 
appeal No. 214 of 1969 is by both Shri- 
narain and Mohinuddin. 


7. The points which emerge for deci- 
sion of these three appeals may be stated 
as below:— 

G) Whether Hari Narain was mention- 
ed only as a Benami mortgagee in 
the mortgage deed, and the real 
mortgagee was Shrinarain? 

(2) Whether Rs. 500/- have been spent 
by the mortgagee for repairs and 
improvements in the property in 
question, and if so, whether the 
plaintiff is liable to pay the same 
to the mortgagee? 

(3) Whether the mortgagee is entitled to 
get interest on the costs of repairs, ` 
and if so, how much? 

(4) Whether a decree for ejectment 
should be passed against Mohinud- 
din also? 


8. I will take up these points for deci- 
Sion in the same order in which they 
have been mentioned above Learned 
counsel for the plaintiff has argued that 
the onus of establishing that in the mort- 
gage deed Harinarain’s name was men- 
tioned only as Benami and that the real 
mortgagee was Shrinarain lay heavily on 
Shrinarain, who asserted Benami nature 
of the mortgage, and that there are no 
legal grounds for holding that the appa- 
rent recital in the mortgage deed is in- 
correct. He has submitted that from the 
conduct of Shrinarain it is clear that he 
had been all the time treating Hari Narain 
as the real mortgagee and had never as- 
serted his own right as a mortgagee. In 
support of his contention learned counsel 
has relied upon Gangadara Ayyar v. Sub- 
ramania, AIR 1949 FC 88, Kanakaratha- 
nammal v. V. S. Loganatha, AIR 1965 SC 
271, Narayan v. Gopal, AIR 1960 SC 100, 
and Bharat Singh v. Bhagirathi, AIR 1966 
SC 405. On the other hand learned coun- 
sel for Shrinarain has submitted that the 
finding of the lower court that the real 
mortgagee was Shrinarain and the name 
of Harinarain was mentioned in the mort- 
gage deed as mortgagee only Benami is 
based on overwhelming evidence and the 
same cannot be challenged in second ap- 
peal as it is a finding of fact. In support 
af his contention he has relied upon Misri- 
lal v. Surji, ATR 1950 PC 28, Shyamsun- 
dar v. Darbhangi Rai, AIR 1960 Pat 420, 
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and Girdharilal v. Krishan Datt, AIR 1960 
Punj 575. 

9. After hearing learned counsel for 
the parties I hav2 come to the conclusion 
that there is ample evidence to support 
the finding of the first appellate court 
that Harinarain’s name as mortgagee was 
mentioned in the mortgage deed only as 
Benami and the real mortgagee was 
Shrinarain. It may be noticed that the 
mortgagor Lachhiram is admittedly the 
uncle of Shrinarain and MHarinarain is 
the brother-in-law {wife's brother) of 
Shrinarain. Shrinarain’s case is that 
due to his close relationship with Lachhi- 
ram he did not think it proper to get the 
mortgage deed executed in his favour as 
it may: create unpleasantness between 
him and his uncle in case matters came 
to head and litigation became necessary. 
Shrinarain’s statement in this connection 
has been fully supported by Hari Narain. 
It appears that the shop in question was 
sub-mortgaged in favour of Gokulchand 
on 22-8-1958 and a rent note in respect of 
this shop was then executed by Shri- 
narain in favour of Gokulchand. 


That rent note is Ex A-3 and its exe- 
cution stands proved. Then again Shri- 
narain has been present on all the occa- 
sions in connection with the transactions 
regarding the shop in suit, subsequent to 
the mortgage by Lachhiram. He was 
present at the time the mortgage deed 
was got registered by Lachhiram. it 
was Shrinarain who gave notice to Lachhi- 
ram that the mortgaged shop required 
repairs. Thus the finding of the lower 
court in this connection cannot be said to 
rest on mere suspicion and there is sub- 
stantial and legal testimony in support of 
it. The probabilities of the case are that 
the real mortgagee was Shrinarain and 
there is no ostensible reason why Hari- 
narain and Shrinarain would have put 
forward this case of mortgage deed being 
in favour of Harinarain as Benami unless 
it was in fact sc? After a careful consi- 
deration of the evidence of Harinarain 
and Shrinarain coupled with the circum- 
stances and probabilities of the case, I 
not only do not see any reason to differ 
from the finding of the lower court in 
this connection, but am firmly of the 
view even on an independent assessment 


of the material on the record that the 
mortgage deed was executed in favour 
of Harinarain only as Benami and the 


real mortgagee was Shrinarain. 


10. As regards the cost of repairs ad- 
mittedly there is a term in the mortgage 
deed itself that the mortgagee would he 
entitled to carry out necessary repairs in 
the shop in question after serving due 
notice on the mortgagor. A notice was 
also served. But the objection is that 
the notice was served by Shrinarain and 
that the defendants have not succeeded in 
proving the cost of repairs as claimed by 


Shrinarain v. 


Lachhiram (Lodha J.) A.L ER. 


them. The learned Additional District 
Judge has found that the costs of repairs 
is amply proved by the statements of 
Shrinarain (D. W. 1), Harinarain (D. W. 2), 


Gangaram (D.W. 3), Kishenlal (D.W. 4), « 


and Azim Bux (D.W. 5). The objection 
of the learned counsel for the plaintiff is 
that Rs. 100/- have been spent for re- 
placing the shutters of the shop which 
cannot be considered as necessary re- 
pairs. He has also submitted that the 
receipts Ex. A-1/1 and Ex. A-1/2 execut- 
ed by Azim Bux and Gangaram who are 
alleged to have carried out the necessary 
repairs are not reliable. 


It may be observed that there is evi- 
dence that the old shutters had gone out , 
of repairs and needed replacement. The ~ 
learned lower court has accepted the evi- 
dence produced by the plaintiff in this 
connection referred to above and I do 
not see any ground to interfere with the 
finding of the lower court on this point. 
No doubt Shrinarain in his notice Ex. 1 
has mentioned that he had paid the mort- 
gage money to Harinarain and has carried 
out the repairs in accordance with the 
terms of the mortgage deed but he has 
admitted in his statement that as a matter 
of fact he had not paid the mortgage 


money to Harinarain but had advanced the ~ 


mortgage-money himself, from the very 
start and he had so worded the notice on 
account of the mortgage transaction. being 
in favour of Harinarain as Benami. The 
explanation given by Shrinarain appears 
to be quite plausible. I am. therefore in 
agreement with the lower appellate court 
that the defendant-mortgagee Shrinarain 
has succeeded in establishing that Rupees 
500/~ were spent as cost of repairs, on the 
mortgaged property. 


ll. The question then arises whether v 


the mortgagee is entitled to get interest 
on the cost of repairs and if so how much? 
Admittedly there is a clause in the mort- 
gage deed that the mortgagee should be 
entitled to get interest at the rate of 12% 
per annum on the cost of repairs. The 
lower appellate court has awarded Rupees 
205/- only as interest upto the date of the 


suit, but has not allowed interest on this ~ 


amount upto the date fixed in the preli- 
minary decree for payment of the mort- 
gage money and thereafter in case the 
mortgage money is not paid till then. 
Learned counsel for the mortgagee has 
invited my attention to Order 34, Rules 7 
and 11, Civil P. C. Order 34, Rule 11, 
Civil P.' C. reads as under:— 


“R. 11. In any decree passed in a suit ~ 


for foreclosure, sale or redemption, where 
interest is legally recoverable, the Court 
may order payment of interest to the mort- 
pagee as follows, namely— 


(a) interest upto the date on or before 
which payment of the amount found 
or declared due is under the preli- 
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minary decree to be made by the 
mortgagor or other person redeem- 
ing the mortgage— 

(i) on the principal amount found or 
declared due on the mortgage. at the 
rate payable on the principal, or, 
where no such rate is fixed, at such 
rate as the Court deems reason- 
able, 

_Gi) on the amount adjudged due to the 
mortgagee for costs, charges an 
expenses properly incurred by the 
mortgagee in respect of the mort- 
gage-security upto the date of the 
preliminary decree and added to the 
mortgage money, at the rate agreed 
between the parties, or, failing such 
rate, at such rate not exceeding six 
per cent, per annum as the Court 
deems reasonable: and 

(b) subsequent interest upto the date of 
realization of actual payment on the 
aggregate of the principal sums 
specified in CL (a) as calculated in 
accordance with that clause at such 
rate as the Court deems reason- 
able.” 


In this connection it may be relevant to 
refer to O. 34, R. 7, sub-rule (i) Cl. (c) @, 
which runs as follows:—— 


*(i) that, if the plaintiff pays into Court 
the amount so found or declared due on 
or before such date as the Court may fix 
within six months from the date on which 
the Court confirms and countersigns the 
account taken under Cl (a), or from 
the date on which such amount is declar- 
ed in Court under clause (b), as the case 
may be, and thereafter pays such amount 
as may be adjudged due in respect of 
subsequent costs, charges and expenses aS 
provided in Rule 10 together with_sub~ 
sequent interest on such sums respectively 
as provided in Rule 11, the defendant shall 


deliver upto the plaintiff, or to such person 
as the plaintiff appoints, all documents in 
his possession or power relating to the 
mortgaged property, and shall, if so re- 
quired, re-transfer the property to the 
plaintiff at his cost free from the mortgage 
and from all incumbrances created by 
the defendant or any person claiming 
under him, or, where the defendant claims 
by derived title, by those under whom he 
claims, and shall also, if necessary, put 
oS plaintiff in possession of the property 





(The underlining is mine) 


12. The above clause clearly provides 
for payment by the mortgagor of interest 
subsequent to the date fixed for payment 
under the preliminary decree upto the 
date of the actual realisation of the mort- 
gape money. The same rules which should 
guide the Court with reference to interest 
accruing prior to the suit would apply also 
till the date fixed under the decree for 
the payment of the mortgage money. Con- 
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sequently where there is a stipulated rate 
of interest the Court would ordinarily 
decree interest at that rate till the date 
fixed for payment of the decretal amount, 
unless it appears to be excessive. In the 
present case the stipulated rate of inzerest 
is 12% per annum. which I do not con- 
sider to be excessive. Accordingly I hold 
that the defendant-mortgagee Shri- 
narain is entitled to get interest of 12% 
per annum on Rs. 500/- being the cost of 
repairs upto the date fixed under the 
decree for the payment of the mortgage 
money. He will also be entitled to sub- 
sequent interest upto the date of realisa- 
tion or actual payment at 6% per arnum. 


13. This brings me to the last voint, 
namely, whether the plaintiff is entit-ed to 
get possession of the suit shop from 
Mohinudin, the alleged tenant of the mort- 
gagee? Learned counsel for Mohinudin in 
Appeal No. 214 of 1969 has contended that 
Mohinudin has been admitted to bə the 
tenant of the mortgagee by the plaintiff 
himself in para No. 4 of the plaint. and, 
therefore, the lower appellate cour: was 
not justified in holding that the defendant 
No. 3 Mohinudin is not proved to be a 
tenant in the suit shop. He has also in- 
vited my attention to the memo of eppeal 
filed by the plaintiff in the lower <eppel- 
late court wherein no specific objecticn has 
been taken to the finding of the trial court 
that the defendant No. 3 Mohinudir was 
a tenant in the shop and had been lawful- 
ly put in possession of the same by the 
mortgagee. 


On the other hand the learned ccunsel 
for the plaintiff has strenuously urged that 
the finding of the lower appellate court in 
this connection is a finding of fact which 
cannot be interfered with in second avpeal. 
The lower appellate court has no doubt 
observed that no rent note of Mohinudin 
or receipts of rent paid by Mohinudin have 
been placed on the record nor has Mohi- 
nudin been examined as a witness in the 
case. It is also true that the learned 
lower court has not considered the evi- 
dence of Shrinarain sufficient for holding 
that Mohinudin had been admitted as a 
tenant by him If the matter had rested 
there I would not have interfered with 
the finding of the lower appellate zourt. 
But it does appear that the lower court 
did not take into consideration the aver- 
ment contained in para No. 4 of the vlaint 
wherein the plaintiff had stated that 
Mohinudin was occupying the shop in 
question as a tenant of the mortgagee. 


It is true that this allegation has been 
made by the plaintiff on the basis of the 
information alleged to have been supplied 
to him by the defendant-mortgagee him- 
self. In the written statement filed by 
the defendants the position was made still 
clear and it was definitely stated that 
Mohinudin had been admitted as a tenant 
on a monthly rent of Rs. 15/- by the mort- 
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gagee. Shrinarain supported this allega- 
tion when he came in the witness-box as 
D. W. 1. But the plaintiff did not cross- 
examine him on this point at all. Apart 
from that the plaintif has not said a word 
in his statement that Mohinudin was not 
in possession of the shop in question as a 
tenant. AS a matter of fact the plaintiff 
does not seem to have seriously challeng- 
ed this part of the defendants’ case before 
the trial court and in the memorandum of 
appeal filed by him before the first ap- 
pellate court, as already stated above, no 
specific objection was taken that the find- 
ing of the trial court that he had been 
inducted as a tenant sy the mortgagee was 
erroneous. 


Thus the learned Additional District 
Judge while arriving at his finding in this 
connection has ignored the allegations in 
para No. 4 of the plaint. He has also 
failed to notice that the statement of Shri- 
narain (D. W. 1) in this connection was 
allowed to go unchallenged in the course 
of cross-examination. He also does not 
seem to have taken into consideration that 
there was no specific objection taken by 
the plaintiff in the memorandum of ap- 
peal filed by him in the first appellate 
court. In this view of the matter I feel 
inclined to hold that the finding of the 
learned first appellate court on this point 
stands vitiated. and I have come to the 
conclusion that the defendant No. 3 
Mohinudin was inducted as a tenant of 
the mortgagee Shrinarain. 


14. The next question is whether 
Mohinudin is entitled to protection under 
the Raiasthan Premises (Control of Rent 
and Eviction) Act, 1950? The learned 
counsel for Mohinudin has placed reliance 
on a Bench decision of this court in Gha- 
mandi Ram v. Shankarlal, 1965 Raj LW 333 
=(AIR 1966 Raj 19), I have gone through 
this judgment. This ruling undoubtedly 
supports the contention of the learned 
counsel. However, learned counsel for the 
plaintiff submitted that the view taken in 
the aforesaid case cf our court requires 
reconsideration in vizw of a mass of case 
law to the contrary and in this connection 
he has brought to m7 notice the following 
rulings:— Purshottem v Ramcharanlal, 
AIR 1967 Madh Pra 237: Kamalakar & Co. 
v. Gulam Shafi, AIR 1963 Bom 42; Ravji 
v. Gopalji, AIR 1963 Guj 328; Ameenuddin 
v. Harsingh Das (Sie Mohd. Khader Ali), 
AIR 1953 Hyd 129; Gian Singh v. Mohan 
Lal. AIR 1964 Punj 346 and Ram Kishan 
v. State (Sic Jagan Nath v. Mitter Sain), 
AIR 1970 Punj 104. 


15. However, I have come to the con- 
clusion that no reference to a larger Bench 
is necessary. Consequently the finding of 
the learned Additional District Judge that 
the plaintiff is entitled to get possession 
of the shop from Mohinudin in the pre- 
sent suit deserves to be set aside. 


Baldeo v. Kishanlal 


A.I. R. 


16. In the result appeals Nos. 204 and 
214 of 1969 are allowed, and the appeal 
No. 332 of 1969 is dismissed. The decree 
passed by the lower appellate Court is 
modified as below:— 

The decree for possession against Mohi- 
nudin is set aside, and the plaintiff's suit 
for possession of the shop in question 
against Mohinudin is dismissed. The plain- 
tiff’s suit for redemption of the shop in 
question is decreed but the amount of the 
mortgage money fixed by the lower court 
is enhanced to the extent that the defen- 
dant-mortgagee Shrinarain will be entitl- 
ed to get interest on the cost of repairs 
Rs. 500/- from the date of the suit till the 
date fixed for payment of the mortgage 
money and other charges in the preli- 
minary decree at the rate of 12% per 
annum, and subsequent thereto at 6% per 
annum till realisation. In the circum- 
stances of the case the parties are left to 
bear their own costs. 


17. An amended preliminary decree 
may be drawn as provided in O. 34, R. 7, 
Civil P. C. and the period for payment of 
the mortgage money and other charges 
may be fixed as six months from to-day. 


18. Learned counsel for the plaintiff 
prays for leave to appeal to Division 
Bench. However, I do not consider it a 
fit case for grant of leave. The prayer is 
disallowed. 

Order accordingly. 


AIR 1971 RAJASTHAN 42 (V 58 C 10) 
JAGAT NARAYAN, J. 


Baldeo Das and others, Appellants 
v. Kishanlal and another. Respondents. 


Exn. Second Appeal No. 16 of 1967, 
D/- 16-7-1969, against Order of Dist. J. 
Bikaner, D/- 12-12-1966. 

(A) Partition Act (1893), Ss. 3 (1) and 
2 — Court directing sale by public auc- 
tion under Section 2 — Sharer can, even 
after the erder, apply under Sec. 3 (1) 
for leave to buy the property — How- 
ever, application does not lie after sale. 
AIR 1925 Mad 1234, Diss. 


In the absence of the words “before 
a Court makes an order under Sec. 2” in 
sec. 3, it cannot be said that the sharer 
must apply to court to buy the propertv 
before the court orders sale by public 
auction under Sec. 2. However, if a sale 
has actually taken place no application 
under Sec. 3 (1) can be made till that 
sale is set aside. AIR 1953 Cal 18, Foll; 
AIR 1925 Mad 1234. Diss. 
(Paras 6 and 7) 


(B) Civil P. C. (1908), Section 100 — 
Order of sale under Ss. 2, 3 or 4 of Parti- 
tion Act is a decree by reason of Sec. 8 
of that Act — Hence, second appeal lies 
against the order — (Partition Act (1893), 
Ss. 2, 3 and 4). (Para 5) 


KM/EN/F470/69/TVN/C 
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Cases Referred: Chronological 

(1953) AIR 1953 Cal 18 (V 40) = 
ILR (1953) 1 Cal 243, Nitish 
Chandra v. Promode Kumar 3 

(1925) AIR 1925 Mad 1234 (V 12) = 

. ILR 48 Mad 920, Angamuthu 
Mudaliar v. Ratna Mudaliar 3 


C. D. Mundra, for Appellants; H. M. 
Lodha, for Respondent No. 1. 


JUDGMENT: This is an execution 
second appeal by the minor sons of one 
Daulal against an order of the appellate 
court. 

Ze The relevant facts are these. 
Sundarlal and Daulal were real brothers 
who were members of a joint Hindu 
family. Sundarlal mortgaged his half 
share in a Bada to Kishanlal on 30-1-49. 
Kishanlal brought a suit for sale which 
was decreed and in execution of it he 
purchased the undivided share of 
Sundarlal in the Bada at the auction sale. 
On 1-7-63 Kishanlal filed a partition suit 
in which a preliminary decree was pass- 


Paras 


ed on 15-1-65. A commissioner was ap- 
pointed and on receipt of his report 
Kishanlal made an application under 


Section 2 of the Partition Act for the 
sale of the Bada instead of dividing it. 
On this application the court fixed 
Rs. 3,000/- as the reserved price and 
ordered public sale under Section 2 of 
the Partition Act. No bid was offered 
by any one. Kishanlal then applied for 
reducing the reserved price to Rs. 1500/- 
and ordering re-sale. At this the Court 
fixed the reserved price at Rs. 1200/- and 
ordered public sale on 8-9-65. The date 
of sale was 18-10-65. Before the sale 
took place Daulal’s minor sons filed an 
application under Sec. 3 (1) of the Parti- 
tion Act for leave to buy the share of 
Kishanlal at the valuation made by the 
Court. No notice of this application was 
given to Kishanlal, but he had knowledge 
of it and after hearing arguments the 
court fixed Rs. 1200/- as the valuation of 
the Bada and passed an order for the 
sale in favour of the minor sons of 
Daulal for Rs. 600/-. 


Be It was contended on behalf 
of Kishanlal before the trial - court that 
as an order for public sale had already 
been made under Section 2 of the Parti- 
tion Act it was not open to the minor 
sons of Daulal to make an application 
under Section 3 (1). Reliance was placed 
on Angamuthu Mudaliar v. Ratna Muda- 
liar, AIR 1925 Mad 1234. On behalf of 
the minor sons the decision in Nitish 
Chandra v. Promode Kumar, AIR 1953 
Cal 18, was referred to. The view taken 
in the Calcutta case was accepted by the 
trial court. 


4. Kishanlal filed an appeal which 
was allowed by the District Judge who 
preferred to rely on the Madras decision 
rezerred to above. 


Hunumat v. Phuna 
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5. A preliminary objection was 
taken that no appeal lies against the 
order of the appellate court. This obijec- 
tion haseno force. Under Section 8 of 
the Partition Act an order for sale made 
by the court under Sections 2, 3 or 4 is 
deemed to be a decree. The order of 
the trial court directing sale under Sec- 
tion 3 was thus a decree. The order of 
the appellate Court directing sale under 
Sec. 2 is also a decree. An appeal lies 
against it. 


6. | have carefully considered the 
reasoning given in the Madras and Cal- 
cutta decisions. I am respectfully in 
agreement with the view taken in the 
Calcutta case. The words “before a 
court makes an order under Sec. 2” are 
not to be found in Sec. 3. All that Sec- 
tion 3 requires is that the application 
should be filed after a request has been 
made by the co-sharers under Sec. 2 of 
the Act for the public sale of the pro- 
perty. In the absence of any restrictive 
provision in Sec. 3 it cannot be held that 
the limiting point of time when the ap- 
plication should be made under that sec- 
tion is the date on which the order under 
Section 2 is made. 


7. Of course if a sale actually 
takes place no application under Sec. 3 
can be made till that sale is set aside. 


8. The valuation made by the 
trial court was rather low. Half the pro- 
perty was sold at the auction sale on 
19-11-62 for Rs. 650/-. Its value on 16-10- 
1965, must have increased. Kishanlal 
applied for fixing the reserved price at 
Rs. 1500/-. It will be fair to value the 
property at Rs. 1500/- on 16-10-65. 


9. I accordingly allow the ap- 
peal, set aside the order of the appellate 
court and direct the sale to the sons of 
Daulal of Kishanlal’s share for Rs. 750. 


10. In the circumstances of the 
case, I leave the parties to bear their own 
costs. 

11. One month’s time is granted 
to the sons of Daulal to deposit the 
balance of the price in the court of 
Munsif, Bikaner. The final decree shall 
be amended accordingly. 


Appeal allowed. 





AIR 1971 RAJASTHAN 43 (V 58 C 11) 
V. S. BHARGAVA, J. 
Hanumat Singh and others, Appel- 


lants v. Mst. Phuna and others, Respon- 
dents. 


Ex. Second Appeals Nos. 3 and 22 of 
1966, D/- 9-12-1969 against decree of Sr. 
Civil J, Ajmer in Civil Misc. Appeals 
Nos. 8 and 9 of 1964, D/- 16-12-1965 and 
12-11-1965 respectively. 


DN/EN/B961/70/MKS/C 
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Civil P. C. (1903), O. 22, R. 12 — 
Applicaion of order to execution pro- 
ceedings — Executicn appeals — They 
are not proceedings in execution and 
rule does not apply — Rule 11 governs 
them and they would entirely abate if 
on death of necessary party no applica- 
tion is made in time to implead his legal 
representative. AIR 1929 Pat 565 (FB), 
Dissented from. Case law discussed. 

(Paras 4, 5) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1477 (V 52) = 

1965 All LJ 525, M. M. Barot v. 

P. M. Gokalbhai 
(1962) AIR 1962 Anch Pra 308 (V 49) 

= ILR (1960) 2 Andh Pra 449, ae 

Chandravati Bai v. Chaganlal 4 
(1960) AIR 1960 Orissa 14 (V 47)= 

ILR (1959) Cut 656, Surendranath 


v. Dasarathi Dutta 4 
(1956) AIR 1956 Assam 9 (V 43), z 

Balaram v. Subodn Chandra 4 
(1955) AIR 1955 Cel 281 (V 42, | 

Bishnu Bijoy v. Chandra Bijoy 4 
(1950) AIR 1950 East Puni 302 

(V 37) = 52 Pun LR 100, Ahsan s 

Elahi v. Mehr Elahi 4 


(1947) AIR 1947 Bom 480 (V 34) = 
ILR (1947) Bom 638, Trimbak : 
Narhar v. Gopal Marayan 4 
(1947) AIR 1947 Lah 13 (V 34) = 
ILR (1947) Lah 417 (FB). Ajodhia 
Pershad Ram Pershad v. Sham 


Sunder 
(1941) AIR 1941 Oudh 16 (V 28) = 
ILR 15 Luck 580, Jagadish Baha- 
dur v. Mahadeo Prasad 4 
(1938) AIR 1938 Nag 502 (V 25) = 
ILR (1939) Nag 119, Madhavrao : 
v. Baliram 4 
(1936) AIR 1936 Lah 1022 (V 23) = 
38- Pun LR 946, ‘Cheda Lal v. : 
Aijaz Hussain 4 
(1934) AIR 1934 Mad 664 (1) 
(V 21) = 151 Ind Cas 777, Gangu- , 
naidu v. Murru Muttenna 4. 
(1934) AIR 1934 Ouda 337 (V 21) = 
11 Oudh WN 917. Hari Saran v. ; 
Har Kishen 4 


(1933) AIR 1933 All 388 (V 20) = 
ILR 55 All 509, Changa Mal 
v. Chaubey Ram 4 
(1932) AIR 1932 Mad 574 (V 19) = 
ILR 55 Mad 1006, Rajab of i 
Kalahasti v. Jagarnadha 4 
(1929) AIR 1929 Pat 565 (V 16) = 
10 Pat LT 763 (7B), Hakeem | 
Syed v. Fateh Bakadur 4 


V. S. Dave, for Appellants; S. N. 
Bhargava and Hastichand, for Respon- 
dents. 


JUDGMENT: The facts which have 
given rise to these appeals are that 
Thakur Ranvijai Singh of Sarana., the 
predecessor of the appellants instituted 
a suit for ejectment against Sualal, 


Hanumat v. Phuna (Bhargava J.) 


A.LR. 


Laxmi Narain, Kanhaiyalal and Mohan- 
lal, sons of Baluram in the Court of 
sub-Judge, First Class, Kekri, for re- 
covery of possession of land which was 
decreed in his favour on 8th May. 1952, 
This decree was upheld both by the 
District Judge, Ajmer and the Judicial 
Commissioner, Ajmer. 


The decree was in the following 
terms :— 


(i) A decree is passed for vacant 
possession of the land in suit with costs 
in favour of the plaintiff. 

(ii) The defendants, who are entitled 
to remove their ‘malba‘ would deliver 
vacant possession of the land after re- 
moving their ‘malba’ within 15 days 
from today; 

(iii} They are also restrained by 
means of a permanent injunction from 
making any further encroachment on the 
suit land and constructing upon it. 


The decree-holder took out execu- 
tion proceedings on 1-5-57 but during the 
pendency of those proceedings, the 
Ajmer Abolition of Intermediary and 
Land Reforms Act, 1955 (hereinafter 
referred to as the Act) had come into 
force and thereupon the Judgment-deb- 
tors made an objection on 28-11-1957 to 
the effect that as the property after the 
coming into force of the aforesaid Act 
had vested in the State, the decree-holder 
had no right to execute it. The execut- 
ing Court rejected the Judgment-deb- 
tors’ objection and issued a warrant for 
delivery of possession. 


On 12th September, 1958, the Rea- 
Ger of the Executing Court went on the 
Spot to execute the warrant and in com- 
pliance of it got the structures over the 
land demolished and the decree-holder 
was put in possession of the land. The 
Judgment-debtors, however, took an ap- 
peal to the Court of the Senior Civil and 
Additional Sessions Judge against the 
order of the Executing Court dated 11-9- 
1958, and the learned Senior Civil Judge 
by his order dated 28-8-1959 remanded 
the case to the executing court for re- 
cording the evidence of the parties and 
then dispose of the case afresh in ac- 


- cordance with law. 


After the order of remand, the Ex- 
ecuting Court recorded evidence and 
after hearing the parties, dismissed the 
execution application by its order dated 
18-1-1961, nolding that the decree-holder 
had no right to execute the decree. 
The decree-holder preferred an appeal 
against the said order and on 20th 
February, 1964, the case was again re- 
manded to the Executing Court with 
the direction that the State Government 
be made a party to the proceedings. 


Although the State Government was 
made a party. but it did not put in ap- 
pearance before the Executing Court. 
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The executing Court again dismissed the 
execution application on 20th February. 
1964, upholding its previous view. In 
„the meanwhile, the Judgment-debtors 
made an application for restitution under 
Section 144, Civil Procedure Code on 
the 28th February. 1961. The decree- 
holder again preferred an appeal against 
the order of the Executing Court dated 
20th February, 1964, but it was dismiss- 
ed on 12-11-1965 and civil execution 
second appeal No. 22 of 1966 is direct- 
ed against that order. 

On the application of the Judgment- 
debtors under Section 144, Civil P. C. 
the Executing Court by its order dated 


= 10th March, 1964, ordered restitution of 


` the land in dispute and also directed the 
decree-holder to pay Rs. 7000 to the 
Judgment-debtors on account of damages 
caused by demolition of their building. 
The decree-holder appealed to the Court 
of the Senior Civil Judge Ajmer, but 
without any success. Civil Execution 
Second Appeal No. 3 of 1966 is directed 
against the appellate order of the Senior 
Civil Judge, Ajmer, dated 16-12-1965. 


In both these appeals, the respon- 
dents judgment-debtors made an applica- 
_ tion that Laxminarain, one of the 
Judgment-debtors died on 10th May, 
1967. and the appellants have not made 
any application within the prescribed 
time for substituting his legal represen- 
tatives on record and as such the appeals 
have abated. Because this common ques- 
tion has been raised in both the appeals, 
it is being decided by one Judgment. 


2: Learned counsel for the ap- 
pellants relies on Rule 12 of Order 22, 
Civil P. C. which says that nothing in 
Rules 3, 4 and 8 of Order 22 shall apply 
7 to proceedings in execution of a decree 
- or order. The contention of the learn- 
ed counsel is that because these appeals 
arise out of execution proceedings, 
therefore. Rule 12 equally applies to it 
and because of the failure to substitute 
the legal representatives of the Judg- 
ment-debtors. the appeals cannot abate. 
It is pointed out that the proceedings 
“under Section 144, Civil P. C. are also 
execution proceedings and as such Rule 
12 of Order 22 shall also be applicable to 
execution second appeal No. 3 of 1966. 
For the proposition that proceedings 
under Section 144 Civil P. C. are execu- 
tion proceedings reliance is placed on a 
decision of the Supreme Court in M. M. 


Barot v. P. M. Gokalbhai, 1965 Al LJ - 
~ 525 = (AIR 1965 SC 1477). 


3. Learned counsel for the res- 
pondents on the other hand relies upon 
Rule 11 of Order 22 and urges that 
Rules 3, 4 and 8 of Order 22 apply to 
all appeals whether they be against the 
decree or orders arising out of execu- 
tion proceedings. He urges that an ap- 
peal from an order arising out of execu- 
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tion proceedings is not a proceeding in 
execution so as to attract the application 
of Rule 12. It is argued that though an 
appeal from an order out of execution 
proceedings may be a continuation of 
the execution proceedings, but it is not 
a proceeding in execution within the 
meaning of rule 12. 


4. On the question whether Rule 
12 of Order 22, Civil P. C. applies to ap- 
peals from orders relating to execution 
proceedings, there is a conflict of deci- 
sions which is noted at page 1275, Note 2 
of Second Volume of Mulla’s Code of 
Civil Procedure (13th Edition). Except- 
ing the High Court of Patna which by 
majority held in Hakeem Syed v. Fateh 
Bahadur, AIR 1929 Pat 565 (FB) that 
Rule 12 has the effect of excluding ap- 
peals in execution proceedings from 
Rules 3, 4. and 8 and that there can be 
no abatement of such an appeal, most of 
the other High Courts have taken a con- 
trary view and it has been held that 
an appeal against an order in execution 
Is not a proceeding in execution of a 
decree and that such an appeal can abate 
as Rule 12 does not apply. In this con- 
nection see Rajah of Kalahasti v. Jagan- 
nadha, AIR 1932 Mad 574; Subbavarupa 
Gangunaidu v. Murru Muttenna, AIR 
1934 Mad 664 (1); Cheda Lal v. Aijas 
Hussain, AIR 1936 Lah 1022; Ajodhia 
Pershad Ram Pershad v. Sham Sunder, 
AIR 1947 Lah 13 (FB): Trimbak Narhar v. 
Gopal Narayan, AIR 1947 Bom 480: Bala- 
ram v. Subodh Chandra, AIR 1956 Assam 
9; Bishnu Bijoy v. Chandra Bijoy, AIR 
1955 Cal 281: Madhavrao v. Baliram, 
AIR 1938 Nag 502; Chandravati Bai v. 
Chaganlal, AIR 1962 Andh Pra 308; 
Surendranath v. Dasarathi Dutta, AIR 
1960 Orissa 14; Hari Saran v. Har 
Kishan, AIR 1934 Oudh 337; Jagadish 
Bahadur v. Mahadeo Prasad, AIR 1941 
Oudh 16; Ahsan Elahi v. Mehr Elahi, 
AIR 1950 East Punj 302 and Changa Mal 
v. Chaubey Ram, AIR 1933 All 388. 


Thus the consensus of judicial opin- 
ion is that Rule 12 of Order 22 does not 
exempt pending appeals even though 
they arise out of execution proceedings. 
The reason for this view is that so far 
as proceeding in execution of a .decree 
is concerned, a fresh application for 
execution, unless it is barred by limita- 
tion or barred on the principle of res 
judicata, can be made from time to time - 
by the legal representatives of the 
decree-holder or against the legal re- 
presentatives of the Judgment-debtor if 
he dies during such proceedings. But 
an appeal stands on quite a different 
footing. If one appeal has already abat- 
ed no successive appeal can be filed. 


Section 50 of the Code of Civil Pro- 
cedure clearly makes a provision that 
where a Judgment-debtor dies before 
the decree has been fully satisfied, the 
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holder of the decree may apply to the 
Court which passed it to execute the 
same against the legal representative of 
the deceased. It is because of this provi- 
sion that Rule 12 of Order 22 excludes 
the execution proceedings from the ope- 
ration of Rules 3, 4, and 8 of Order 22. 
Rule 12, therefore, must be construed as 
referring to proceedings in the execut- 
ing Court and not to appeal arising from 
execution proceedings. 


The Code of Civil Procedure makes 
a clear distinction between execution 
proceedings and appeal. The procedure 
for execution proceedings is laid down 
in part IJ and Order 21 while the proce- 
dure for appeals is contained in part 
VII amd Orders 42, 43, 44 and 45. The 
Code of Civil Procedure makes no dis- 
tinction between appeals from decrees 
in suits and against orders passed in 
execution proceedings. The provisions 
of Order 41 equally apply to both kinds 
of appeals. 


Rule 11 of Order 22 makes no dis- 
tinction between appeals against the 
decrees and those relating to execution 
proceedings. This rule provides that: 


“In the application of this Order to 
appeals, so far as may be, the word 
‘plaintiff? shall be held to include an ap- 
pellant, the word “defendant” a respon- 
dent, and the word “suit” an appeal”. 
Thus it refers to all appeals in general 
and appeals arising out of execution pro- 
ceedings cannot be excluded from the 
application of Rule 11. There is nothing 
to indicate that Rule 11 has to be read 
subject to Rule 12. 


The reason which prevailed with 
the Patna High Court in AIR 1929 Pat 
565 (FB) (Supra) in taking the view that 
Rule 12 applies to appeals relating to 
execution proceedings also was that such 
appeals were considered as continuation 
of the execution proceedings. It is true 
that an appeal against an order out of 
execution proceedings may be a con- 
tinuation of execution proceedings but 
it is not a proceeding in execution pro- 
perly so called. In a way the execution 
proceedings are also a continuation of 
the suit but such proceedings are not a 
suit. 

I am, therefore, of the view that 
the provisions of Rule 12 apply only to 
proceedings in execution and the said 
provisions cannot be extended to appeals 
arising from such proceedings. Rule 11 
of Order 22 applies to such appeals and 
they are thus subject to all the provi- 
sions of Order 22 including Rules 3, 4 
and 8. 


5. There is no dispute that 
Laxminarain deceased was a necessary 
party to these appeals and in the absence 
of his legal representatives, these ap- 
peals cannot proceed, because any 
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Judgment passed in the absence of his 
legal representatives will not be bind- 
ing upon them and would result in pass- 


Ing of inconsistent orders. This being so, 
both these appeals abate in their 
entirety. 


6. It is accordingly ordered that 
as the appellants failed to take steps 
for bringing the legal representatives of 
Laxmi Narain on record, these appeals 
have abated. Learned counsel prays for 
leave to appeal. Leave to appeal is 
granted because so far there is no other 
recorded decision of this Court on this 
point. The parties shall bear their own 
costs of these appeals. 


Order accordingly. ~ 
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Mangilal, Petitioner v. District Ex- 


cise Officer, Ajmer and another, Res- 
pondents. 


Civil Writ Petn, No. 13 of 1970, D/-~ 
2-3-1970. 


(A) Rajasthan Excise Act (2 of 1950), 
Section 34 — Licence suspended — Show 
cause notice for cancellation of licence 
issued several days after suspension 
order — Suspension amounts to punish- 
ment under Section 34 and Rule 76. 

(Para 11) 


(B) Rajasthan Excise Act (2 of 1950), 
Section 34 and Rule 76 —- Power to sus- 
pend licence is only for inflicting punish- 
ment and not for facilitating departmen- 
tal enquiry for cancellation of the 
licence — Suspension of licence and 


Suspension of Government servant stand 


on different footing —- On being exone- 
rated Government servant is reimbursed 
the losses not so with a licensee — Sus- 
pension of licence is thus a punishment. 

(Para 12) 


(C) Rajasthan Excise Act (2 of 1950), 
Section 34 — Suspension of licence in 
violation of rules of natural justice is = 
invalid. ILR (1959) 9 Raj 1009 & AIR 
1970 SC 150, Followed. (Para 16) 


(D) Constitution of India, Art. 226 
— Certiorari — Other remedy open — 
Impugned order passed in non-compli- 
ance of principles of natural justice — 
Availability of a remedy of appeal is no 
bar to the writ petition — In this case, 
remedy of appeal under Section 9-A of 7 
Rajasthan Act (2 of 1950) held no bar. 
(Para 17) 
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(1970) AIR 1970 SC 150 (V 57) = 
1970-1 SCR 457, A. K. Kraipak 
v. Union of India 15 
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(1959) ILR (959) 9 Raj 1009 = 
1960 Raj LW 156, Krishna Gopal 
v. Regional Transport Authority 


13, 14 
“ (1957) AIR 1957 Tra-Co. 141 (V 44) 
= ILR (1956) Tra-Co. 1293, K. 
Balagangadharan v. C. R. Traffic 
Board 13 


Guman Mal Lodha and B. R. Mehta, 
for Petitioner; A. K. Mathur. Dy. Govt. 
Advocate, for Respondents. 


ORDER :— This writ application 
under Article 226 of the Constitution has 
been filed by petitioner Mangilal to chal- 
lenge the order of the District Excise 
, Officer, Aimer dated 19th December, 

1969. suspending the petitioner’s license 
granted to him under the Rajasthan 
Excise Act, 1950. 


2: The case of the 
as follows: 


3. The petitioner was given a 
license under the Rajasthan Excise Act, 
1950 (hereinafter called the Act) for 
carrying on the business of selling coun- 
try liquor in the town of Beawar. This 
license was granted for a perlod com- 
mencing from 1-4-1969 to 31-3-1970. It is 
. alleged that the petitioner by filing a sepa- 
rate writ application before this Court 
had challenged the guarantee system on 
which the licenses were granted in the 
State by the Excise authorities for the 
sale of country liquor and that writ peti- 
tion was admitted by this Court. This 
action of the petitioner resulted in the 
straining of the relations between the 
petitioner and the Excise Officers and it 
is said that it is out of a revengeful spirit 
that the respondents were out to find 
faults with the petitioner and to punish 
«him. On 17-12-1969 the Inspector of the 
Excise Department came for the inspec- 
tion of the petitioner’s shop and it is 
said that he seized the entire stock from 
the petitioner’s shop at Beawar and after 
two days the District Excise Officer 
suspended the petitioner’s license on the 
alleged ground that the liquor in 127 
bottles was found in the petitioner’s shoo 
<which was not in conformity with the 
prescribed standard. This order has 
been placed on the record as Ex. 1. 


It is further alleged that the peti- 
tioner personally met the District Excise 
Officer and represented to him that the 
action’ taken against him was prompted 
by mala fides and revengeful spirit due 
to the action taken by him in the High 
“Court to challenge the guarantee system 
introduced by the Department, but in 
spite of his efforts he could not get back 
the stock seized by the Department and 
it is said that the Department has ar- 
ranged for the sale of the petitioner’s 
stock of liquor on commission basis. 
This action of the Department has heen 
challenged by the petitioner, inter alia, 


petitioner is 
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on the grounds that the respondent No. 1 
was actuated to take such a drastic action 
against the petitioner out of a revenge- 
ful spirit and that the order of suspen- 
Slon of license has been passed without 
observing the rules of natural justice in- 
asmuch as the respondent No. 1 did not 
give any opportunity to the petitioner to 
state his case and prove his innocence 
before suspending his license. Accord- 
ing to the petitioner, the suspension of 
the license is a punishment and it can be 
inflicted only when the licensee is found 
guilty of the violation of the conditions 
of his license or contravention of the 
provisions of the Act or any rules, 
orders or notifications issued under the 
Act. The petitioner’s case is that the 
pre-requisite condition for the suspen- 
Sion of a license is the recording of a 
finding by the authorities about the 
guilt of the petitioner and such a finding 
could be given only after the petitioner 
was afforded an opportunity to state and 
prove his case before the authorities who 
wanted to punish him. In these cir- 
cumstances, this writ application has 
been filed with a prayer that the order 
of suspension (Ex. 1) be quashed. 


4. A reply has been filed on be- 
half of the respondents wherein the al- 
legations of mala fide intention of the 
respondent have been vehemently op- 
posed by the respondents. It is averred 
in their reply that the action of the 
petitioner of selling adulterated liquor 
and that too in loose bottles was against 
the terms of the license, specially condi- 
tions Nos. 6, 15, 19 and 24 which entail- 
ed the cancellation of the petitioner’s 
license. Jt is further averred that the 
Inspector who had gone for the check- 
ing of the shop detected by means of 
hydrometer as many as 127 bottles of 
liquor of much below the prescribed 
strength and these bottles were seized 
in the presence of the authorised sales- 
man of the petitioner and other witnes- 
ses who had put their signatures on the 
seizure memo which was prepared on 
the spot. This seizure of 127 bottles in 
the presence of the authorised salesman. 
according to the respondent, was a suffi- 
cient notice to the petitioner of the con- 
travention of the provisions of the Act, 
the rules and the conditions of the 
license as detected by the Inspector. 


It is also pleaded that after the 
order of suspension was issued. another 
notice to show cause was why his 
license may not be cancelled was serv- 
ed on the petitioner and the enquiry for 
the cancellation of the license is in pro- 
gress and if the petitioner is found 
guilty of committing any breach of the 
conditions of his license, the Denartment 
will be perfectly justified to take fvr- 
ther steps to cancel the license and also 
to take criminal proceedings against the 


48 Raj. [Prs. 4-11] 


petitioner for contravening the provi- 
sions of the Act. It is contended that 
the Department is awaiting the report 
from the Chemical Examiner who is not 
avaliable at present because of the re- 
tirement of the Chemical Analyst Mr. 
Bhargava and therefore delay is caused 
in taking further action against the peti- 
tioner. In these circumstances, it is 
prayed by the respondents that the 
writ petition be dismissed as the peti- 
tioner is not entitled to any relief. 


5. Mr. Guman Mal has argued 
only one point before this Court. and it 
is that the order of suspension is a 
penalty which cannot be imposed on the 
petitioner without following the rules 
of natural just:ce, and since the Dis- 
trict Excise Officer has issued the im- 
pugned order (2x. 1) without giving any 
notice to the petitioner, it stands to be 
quashed as it has been passed in viola- 
tion of the principles of natural justice. 

6. The power to cancel and sus- 
pend license is given to the Excise Offi- 
cers under Section 34 of the Act, the 
relevant portion of which reads as 
follows: 


“34. (1) Subject to such restrictions 
as the State Government may prescribe, 
the authority granting any licence, per- 
mit or pass under this Act may cancel 
or suspend it— 


(a) XXX XXX XXX 
(b) KXXX XXX XXX 


(c) in the əvent of any breach by 
the holder of such licence, permit or 
pass or by hrs servants, or by anyone 
acting on his behalf with his express or 
implied permission, of any of the 
terms or conditions of such licence, per- 
mit or pass; 


(d) XXX XXX XXX 
(e) XXX XXX XXX 
(f) XXX XXX XXX 


i. The State Government has pres- 
cribed in Rule 76 of the Rajasthan Ex- 
cise Rules, 1956 three conditions in which 
the authority that has granted the 
license can cancel, suspend or modify 
the same and they are (a) to rectify 
clerical mistakes: (b) if the licence has 
been obtained by fraud; or (c) if the 
licensee has be2n guilty of the viola- 
tion of a condition of his licence or the 
contravention of any provision of the 
Act or any Nctification, order or rule 
issued under the Act- 


8. Ex. 1 is the impugned order 
passed by the District Excise Officer on 
19-12-1969 wher2 in it has been mention- 
ed that on the inspection of the peti- 
tioner’s liquor shop at Beawar on 17-12- 
1969, 127 bottles of liquor of sub-normal 
standard have Seen found which action 
of the licensee is punishable under Sec- 
tion 58 (c) of the Act and it is against 
condition No. 6 of the license and, there- 
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fore, the District Excise Officer thought 
it advisable to suspend the petitioner’s 
license. He also ordered that the en- 
tire stock of liquor may be seized and 
that may be allowed to be sold on com-" 
mission basis by some other competent 
person. 


9. This order makes it clear that 
on the receipt of the report of the Ins- 
pector, the order of suspension was pass- 
ed by the District Excise Officer withcut 
taking any explanation from the peti- 
tloner about the recovery of 127 bottles 
which according to the respondents con- 
tained liquor of below standard strength. 


10. The question that arises for 
the decision of this Court is whether the” 
order suspending the petitioner’s license 
was issued by the District Excise Offi- 
cer to penalise the petitioner or. as is 
urged by the learned Deputy Govern- 
ment Advocate, it was issued in order 
to enable the Department to make en- 
quiry for cancelling the petitioner’s 
license. It is also urged by the respon- 
dents that since a notice for the cancel- 
lation of license has been served on the 

etitioner, the order suspending the 
icense cannot be set aside till the en- 
quiry for cancellation is over. 


11. The show cause notice for 
cancelling the license of the petitioner 
was issued by the respondent on 8th of 
January, 1970 when the petitioner had 
already filed the writ application in this 
Court and this Court had issued a notice 
to the respondents to show cause why 
the suspension of the license may not be 
stayed. There is nothing on the record 
to show that at the time when the sus- 
pension order was issued by the District 
Excise Officer. a decision was taken by 
the officer to cancel the license of the 
petitioner for the alleged violation of 
the conditions of license and the provi- 
sions of the Act. If the suspension order 
had been passed in order to facilitate 
the enquiry for the cancellation of the 
petitioner’s license then such an order 
could be issued only after the Depart- 
ment had taken a decision to initiate the 
proceedings for the cancellation of the” 
petitioner’s license. 


Since the respondents have not 
placed any material on the record to 
show that they had decided before sus- 
pending the petitioner’s license to laur.ch 
an enquiry for the cancellation of the 
license, it is difficult for me fo accept 
this plea of the respondents that the 
suspension order was issued pending ™ 
the enquiry for cancellation and not as 
a penalty. The show cause notice for 
the cancellation was issued 20 days after 
the impugned order was passed and, 
therefore, there is no escape from the 
conclusion that the suspension of the 
license was ordered by the District Ex- 
cise Officer to inflict punishment under 
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Section 34 of the Act read with Rule 76 
of the Rules. In these circumstances, I 
cannot accept the plea of the respon- 
dents that the suspension was ordered 
pending the enquiry for cancellation. 


12. From the perusal of Section 
34 of the Act’ and Rule 76 of the Rules, 
it is difficult to infer that the Depart- 
ment has been empowered by the Legis- 
lature to suspend the license pending the 
enquiry. The power of suspension of a 
license under Section 34 of the Act and 
Rule 76 of the Rules has not been con- 
ferred to facilitate the Department to 
carry on the enquiry for the cancella- 
tion of the license, but it has been given 
to the Department to inflict punish- 
ment and the order of suspension if 
passed under these provisions shall be 
dealt with as if the penalty has been 
imposed by the Department. It may be 
noted that the licenses are generaily 
granted for a period of one year and if 
this power of suspension of a license is 
taken as a power to afford facility to 
the Department pending the enquiry 
for cancellation of the license, then in 
that event after the enquiry if the 
licensee is found innocent then the sus- 
pension during the course of enquiry 
for the cancellation of license would 
automatically act as a punishment be- 
cause during the period of suspension 
the entire business of the licensee shall 
be stopped. 


The analogy of suspension of a Gov- 
ernment servant pending an enquiry 
against his conduct relied upon by Mr. 
Chatterji stands on a different footing. 
Under the Rules, it is urged by Mr. 
Lodha, the Government servant if ex- 
onerated from the charge gets the en- 
tire emoluments even for the period of 
suspension, but a licensee cannot be re- 
imbursed for the losses suffered by him 
during the suspension period if he is 
found innocent after the enquiry insti- 
tuted for the cancellation of his license 
and, therefore, this power of suspension 
cannot be put at par with the power of 
suspension which is used against the 
delinquent officers during the course of 
the disciplinary enquiry against them. 


13. Mr. Lodha in support of his 
arguments that suspension is punish- 
ment in such cases placed reliance on a 
Bench decision of this Court in Krishna 
Gopal v. The Regional Transport Autho- 
rity, ILR (1959) 9 Raj 1009. That was 
a case under Section 60 of the Motor 
Vehicles Act which confers similar 
power for cancellation or suspension of 
a permit in case of the breach of any 
condition specified in sub-section (3) of 
Section 59 of that Act or of any condi- 
tion contained in the permit. In that 
case, the permit of the petitioner was 
suspended pending enquiry for the can- 
cellation of the permit on a charge that 
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the vehicle was found over-loaded. The 
order of suspension was challenged in 
this Court on the ground that the per- 
mit was suspended without giving any 
opportunity to the petitioner. 


The learned Judges, after consider- 
ing the arguments of both the parties, 
came to this conclusion that the order 
of suspension was a quasi-judicial order 
as the Act provided a provision for fil- 
ing an appeal against such an order. It 
was observed by the learned Judges: 


"An order suspending a permit under 
Section 60 is an order of punishment 
and before such an order can be passed 
rules of natural justice require that a 
hearing should be given to the party 
intended to be punished. It was held in 
K. Balagangadharan v. C. R. Traffic Board, 
AIR 1957 Tra.-Co. 141 that the proviso 
to Section 60 (1) cannot apply where 
the permits have not been cancelled but 
only suspended, yet rules of natural 
justice require that a person should be 
given a fair opportunity to state his case 
before he is punished.” 


14. In the present case, the law 
provides that the order of suspension of a 
license can be challenged in anveal under 
Section 9-A of the Act before the Ex- 
cise Commissioner and, therefore, the 
observations made by the learned Judges 
in ILR (1959) 9 Raj 1009 can be applied 
to the facts and circumstances of the 
present case. 


15. Mr. Guman Mal further urg- 
ed that even if the action of passing of 
the order of suspension of the petitioner's 
license is an executive act, it is vitiat- 
ed because such executive acts cannot 
be passed without giving opportunity to 
the person affected thereby. In this con- 
nection he places reliance on the obser- 
vations of Hegde, J. in A. K. Kraipak 
v. Union of India, AIR 1970 SC 150 where 
it has been held: 


“The aim of the rules of natural 
justice is to secure justice or to put it 
negatively to prevent miscarriage of 
justice. These rules can operate only 
in areas not covered by any law valid- 
ly made. In other words they do not 
supplant the law of the land but supple- 
ment it. The concept of natural justice 
has undergone a great deal of change in 
recent VATS: :sesccsned- ccccsesta. seeesseds~ ót seeaces 
If the purpose of the rules of natural 
justice is to prevent miscarriage of 
justice one fails to see why those rules 
should be made inapplicable to adminis~ 
trative enquiries ....sss... .essseves cencveces 


16. Even if it is admitted for 
the sake of arguments that the passing 
of an order suspending the license is an 
administrative order, it cannot be pass- 
ed without following the rules of natu- 
ral justice. This principle has been 
given recognition by the Courts of law 
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that no decision shall be given against a 
party without aficrding him a reason- 
able opportunity to state his case (audi 
alteram partem). If any order is pass- 
ed against a person that affects his rights 
without giving him an opportunity to 
state his case befcre the authority, then 
definitely the non-compliance with the 
principles of natural justice would re- 
sult in injustice to the person aggrieved 
and such a decisicn or order of the au- 
thority which is passed in violation of the 
principles of natural justice cannot stand 
the scrutiny of the judicial Courts. In 
my opinion, the order of suspension of 
the petitioner’s license stands vitiated 
due to the non-compliance of the prin- 
ciples of natural justice. 


17. It is urged by learned Deputy 
Government Advocate that the peti- 
tioner had an alternative remedy of fil- 
ing an appeal azainst the impugned 
order under Section 9-A of the Act. 
This Court has invariably laid down that 
the alternative remedy would not come 
in the way of fhe aggrieved party if 
the order has been passed in clear vio- 
lation of the princ:ples of natural justice. 
Since the license has been granted only 
for a limited period, therefore, the time 
factor is of great importance in such a 
ease. In these circumstances, I am not 
impressed by this alternative argument 
advanced by the earned Deputy Gov- 
ernment Advocate. 


18. It is said that the Depart- 
ment has initiated an enquiry for the 
cancellation of the petitioner’s license. 
That enquiry is quite separate from the 
order of suspension and even if the 
order of suspension is quashed, it will 
not in any way create an obstacle in the 
way of the Department to carry on an 
unbiassed enquiry in the matter. 

19. For ths reasons mentioned 
above, the impugned order passed by 
the District Excise Officer on 19th De- 
cember, 1969 (Ex. 1) is hereby quashed. 
The petitioner shall get his costs from 
the respondents. 


Petition allowed. 


AIE 1971 RAJASTHAN 50 (V 58 C 13) 
L. S. MEHTA, J. 

Banshi and another, Petitioners v. 
The State of Rajasthan and others, Non- 
Petitioners. 

Criminal Misc. Application No. 864 
of 1968, In Criminal Reference No. 279 
of 1967, D/- 26-8-1969. 

(A) High Court Rules and Orders 
— Rajasthan Higk Court Rules (1952), 
Rule 325 — Reference to High Court — 
Right of parties to be heard — Reference 
out of proceedings under Section 145, 


Criminal P. C. — Party though inform- 
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ed of reference not appearing within 2 
weeks as required by the rule — Party 
not entitled to notice before decision on 
ference. (Paras 8, 10) 
(B) Criminal Procedure Code (1898), 
Section 440 — Right of parties to be 
heard in revision proceedings — Revision 
against order in Section 145, Criminal 
P. C. proceedings — Section 439 (2) Cri- 
minal P. C. not applicable there being no 
complainant nor an accused — No right 
of hearing under the section — Court has 
discretion under the section to call par- 
ties. AIR 1961 Bom 261, Rel. on. 


(Para 9) 

Cases Referred: Chronological Paras 
(1966) Criminal Misc. Case No. 170 

of 1966 (Raj), Raghunathmal v. State 8 
(1961) AIR 1961 Bom 261 (V 48) = 
1961 (1) Cri LJ 639, Ambu Kisan 

Vaditke v. Benubai Limba 9 

V. S. Dave, for Petitioners; Renu 
Chatterji, for the State: C. K. Garg, for 
Non-Petitioners. 

RDER :— A reference was submitt- 
ed by learned Sessions Judge, Jaipur 
District, Jaipur, recommending that the 
order of the Sub-Divisional Magistrate, 
Amber, dated January 13, 1966, declar- 
ing party No. 1’s possession over the dis- 
puted property, i.e. the temple, situate 
in village Shakarpura, in proceedings 
under Section 145, Criminal P. C., be set 
aside, The brief facts pertaining to the 
reference are as follows :— 

2. Party No. 1, Badri Prasad sub- 
mitted an application to the Superinten- 
dent of Police, Jaipur, on May 20. 1965, 
to the effect that he was the ‘Puijari 
(priest) of the temple of Shri Sitaramii 
of the village Shakarpura. Party No. 2, 
comprising Banshi and Jagdish, wanted 
to unlawfully dispossess him from the 
Said temple and that on that account 
there was every apprehension of breach 
of the peace. Party No. 1, therefore, 
prayed that proceedings under Section 
145, Criminal P. C. be initiated to pre- 
vent breach of the peace. That applica- 
tion was forwarded by the Superinten- 
dent of Police to the Station House Offi- 
cer, Jamwa Ramgarh. The police prob- 
ed into the matter, made necessary in- 
quiry and then submitted a report to 
the Sub-Divisional Magistrate, Amber 
stating that party No. 1 and party No. 2 
were at loggerheads and were bent upon 
committing breach of the peace neces- 
sitating initiation of proceedings under 
Section 145, Criminal P. C. On receipt 
of the above report learned Sub-Divi- 
sional Magistrate, Amber, passed a pre- 
liminary order, on July 22, 1965, attach- 
ing the property i.e., the temple, and ap- 
pointed the Tehsildar Jamwa Ramgarh, 
as its receiver. The parties were fur- 
ther directed to file their written state- 
ments, affidavits and relevant documents 
in support of their respective claims. 
The parties did so. Eventually the Sub- 
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Divisional Magistrate gave his finding 
that party No. 1 was in the actual pos- 
session of the temple property, within 
two months next before the date of the 
passing of the’ preliminary order and 
declared its possession. 


3. Party No. 2, Banshi and Jagdish 
feeling aggrieved against the above order, 
filed a revision application in the Court 
of learned Sessions Judge, Jaipur Dis- 
trict. The said Judge perused the re- 
cord, heard the arguments of both the 
parties and expressed his view that the 
Sub-Divisional Magistrate, Amber went 
wrong in holding that party No. 1 was 
in actual possession of the temple pro- 
perty within two months next prior to 
the passing of the preliminary order, 
dated July 22, 1965, and therefore, his 
order required interference. He accor- 
dingly submitted a reference to this 
Court, with the recommendation that 
the order of the Sub-Divisional Maris- 
trate, Amber dated January 13, 1966. be 
quashed. The reference was put ur In 
chambers for orders on March 20, 1968; 
for some reasons or other it could not 
be disposed of that day. It was again 
put up in chambers for orders on April 
1, 1968. This Court perused the entire 
record and rejected the reference. 


4. An application was moved on 
behalf of Banshi stating that in the 
interest of justice it was necessary for 
the Court to have issued prior notices 
to the parties before the decision of the 
reference, so that they could assert their 
respective claims before the Court. But 
that was not done. The petitioner. there- 
fore, prayed that the case should be re- 
called and the reference be derided 
afresh after hearing the arguments of 
both the parties. On receipt of the ap- 
plication, notices to both the parties were 
issued on December 15, 1968. 


5. The only point that necessitates 
consideration for the disposal of this 
application 1s whether it was incumbent 
upon this Court to issue notices to both 
the parties before the reference was 
actually decided. 


6. Rule 325 of the Rules of the 
High Court of Judicature for Rajasthan, 
1952, framed in exercise of the powers, 
conferred by Section 46 of the Rajasthan 
High Court Ordinance, 1949 read with 
Article 225 of the Constitution, reads as 
follows :— 


*(1) On receipt of a reference from 
a Sessions Judge or a District Magis- 
trate under Section 438 of the Code of 
Criminal Procedure, 1898, the office shall 
examine it and see if it is in order and 
ascertain whether it is accompanied by 
the explanation of the presiding officer 
of the Court whose proceedings were 
under examination by the referring 
Court as required by Rule 80 of General 
Rules (Criminal), and if not. whether 
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the reference has 


' given reasons for not submitting such 


explanation along with the reference. 
The defects, if any, shall immediately 
be brought to notice of the Registrar. 


(2) If within two weeks of the re- 
ceipt of such reference no appearance is 
put on behalf by any party, the papers 
shall be submitted to a Judge in Cham- 
bers for orders. Where appearance is 
put in on behalf of any party before tne 
case is laid before a Judge in Chambers, 
the case shall be listed in Court for 
Orders.” 


From a perusal of the above rule. it is 
clear that if any party desires to put in 
apnearance in connection with a re- 
ference, it can do so within two weeks 
of the receipt of the reference and if no 
appearance is put in, the case can be 
submitted to the Judge in chambers for 
orders. If appearance is put in on be- 
half of any party, the case has to be 
listed in Court for orders. 


7. Here, the reference made by 
learned Sessions Judge, Jaipur District, 
is dated May 30, 1967, and the reference 
was received here on November 27, 1967, 
after obtaining explanation from the 
Magistrate concerned. None of the 
parties put in appearance in accordance 
with the provisions of Rule 325 of the 
High Court Rules. Consequently the re- 
ference was put up in chambers for 
orders on March 20, 1968. If the peti- 
tioner was sericus enough to put in ap- 
pearance, he could have done so within 
two weeks of the receipt of the reference. 
The case was argued on behalf of the 
petitioner in the Court of the Sessions 
Judge and he was fully aware of the 
orders of the said Judge, dated May 30, 
1967. Had he exercised some diligence, 
he could have put in appearance within 
the prescribed time. In para No. 5 of 
the affidavit filed by Banshi, it is men- 
tioned that the petitioner inquired from 
the High Court about the arrival of the 
reference, but no reference was receiv- 
ed in this Court within that period. The 
petitioner again tried to find out whe- 
ther the case was received by the Court, 
but he was told that no reference was 
received. On which date attempts were 
made by the petitioner is not mention- 
ed in the affidavit. The space meant for 
inserting the date has been left blank. 
It is also not given in the affidavit as to 
from which authority or person the in- 
quiry was made. Thus, the assertion 
that an inquiry was made by the peti- 
tioner remains vague and uncertain. 


8. Learned counsel for the peti- 
tioner drew the attention of the Court to 
a judgment of Hon’ble Kan Singh, J.. in 
S. B. Criminal Mise. Case No. 170 of 
1966, Raghunath Mal v. State and 
urged that the party concerned has 
been prejudicially affected by not offer- 
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ing it an opportunity of being heard 
either personally or by its pleader. I 
have gone through the above judgment. 
In that case a reference was received 
from the Court of the Additional Ses- 
siors Judge, Jalore, recommending that 
the conviction of Baghunathmal and 
others, for offence under Section 7/3 of 
the Essential Commodities Act, 1955, be 
set aside. That reference was rejected 
in chambers. The learned Judge held 
that in the case of passing an order 
which might prejudicially affect the ac- 
cused persons, the requirements of sub- 
section (2) of Section 439, Criminal P. C., 
have to be fulfilled. The learned Judge 
further held that Rule 325 of the High 
Court Rules deals with the parties to a 
reference generally. In the case in hand 
the reference does not affect any accus- 
ed person. Therefore, the provisions of 
sub-section (2) of Section 439, Criminal 
P. C., would not be applicable. Sub-sec- 
tion (2) of Section 439, lays down that 
no order under the section shall be made 
to the prejudice of the accused unless 
he has had an opportunity of being heard 
either in person or by pleader in his 
own defence. This sub-section does not 
apply to a reference not dealing with an 
accused person. The reason is that 
there can be no question of hearing the 
accused in his own defence in such a 
case. The sub-section only shows that 
no order under the sub-section shall be 
made to the prejudice of the acc ised 
unless he has had an opportunity of be- 
ing heard in his defence. No notice, 
therefore, needs be given to the party 
concerned where the High Court in re- 
vision or reference sets aside a parti- 
cular order passed under Section 145, 
Criminal P. C. When the parties have 
already been informed of the reference 
to be submitted to this Court by the 
Court below, it cannot be said that the 
parties were taken unawares before the 
reference was decided. 


9. Here, it will also be worthwhile 
to peruse Section 440, Criminal P. C 
It reads as follows :— 


“Optional with Court to hear par- 
ties: No party has any right to be heard 
either personally or by pleader before 
any Court when exercising its powers of 
revision : 

Provided that the Court may, if it 
thinks fit, when exercising such powers, 
hear any party either personally or by 
pleader, and that nothing in this section 
shall be deemed to affect Section 439, sub- 
section (2).” 

According to Section 440, Criminal P. C., 
no obligation is cast upon the Court 
while exercising the revisional jurisdic- 
tion to hear the parties to such applica- 
tion. This section expressly lays down 
that no party has any right to be heard 
either personally or by pleader before 
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any Court exercising its powers of revi- 
sion. There is, however, a proviso to 
Section 440, Criminal P. C., which lays 
down that the Court may, if it thinks 
t, when exercising such powers, hear 
any party either personally or by plea- 
der, and that nothing in this section shall 
be deemed to affect the operation of 
Section 439 (2), Criminal P. C, Sub-sec- 
tion (2) of Section 439, Criminal P. C. 
provides that no order under this sec- 
tion shall be made to the prejudice of 
the accused unless he has had an oppor- 
tunity of being heard either personally 
or by pleader in his own defence. The 
effect of these two provisions is that al- 
though party to an application in revi- 
sion cannot claim any right to be heard, 
the discretion is given to the Court ex- 
ercising revisional jurisdiction to call 
upon the parties to such application to 
attend the hearing of the application and 
hear them personally or by a pleader. 
Despite discretion under sub-section (2) 
of Section 439, Criminal P. C. the Court 
cannot make any order on the applica- 
tion which would work to the prejudice 
of the accused, unless he has an oppor- 
tunity of being heard. In proceedings 
under Section 145, Criminal P. C., there 
is no complainant and there is also no 
accused. Here, if there is at all a com- 
plainant it is the police and if at all 
there are any accused both the parties 
to the proceedings are the accused. The 
analogy of a complainant and an accus- 
ed in an ordinary criminal case cannot 
aptly be applied to a case such as this 
as neither party to the dispute is alleg- 
ed to have committed any offence and 
proceedings under Section 145, Criminal 
P. C., cannot amount to prosecution 10r 
such an offence. Therefore, the obliga- 
tion imposed upon the Court under ub- 
section (2) of Section 439, Criminal P. C. 
to give an opportunity to the accused to 
be heard cannot apply to the proceed- 
ings under Section 145, Criminal P. C. 
In support of this proposition reliance is 
put on Ambu Kisan Vaditke v. Benubai 
Limba, AIR 1961 Bom 261. In that case, 
Hon’ble Shah, J. (as he then was) observ- 
ed that in a proceeding under Section 
145, Criminal P. no accused is in- 
volved and, therefore, the obligaiion 
cast by sub-section (2) of Section 439, 
Criminal P. C. is not applicable to revi- 
sion against an order passed in proceed- 
ings under Section 145, Criminal P. C. 
The learned Judge further pointed out 
that an order dismissing an application 
under Section 145, Criminal P. C. can- 
not be challenged on the ground that the 
parties were not heard. 


10. In the present case, the Ses- 
sions Judge in his order of reference 
wrote a complete order, setting forth 
his views. He also submitted a reply 
obtained by him from the Magistrate 
concerned. The facts of the case were 
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incorporated in the reference order 
beyond all doubt. Information had been 
given to the parties concerned that a re- 
ference was to be submitted to this 
Court and yet the parties did not pul in 
appearance within the time allowed by 
Rule 325 of the High Court Rules. In 
these circumstances, the order of this 
Court dismissing the reference cannot be 
impugned on the ground that no hear- 
ing was given to the party concerned. 
E In as ue this souls hav- 
no force is dismissed. 
3 Application dismissed. 





AIR 1971 RAJASTHAN 53 (V 58 C 14) 
C. M. LODHA, J. 
Dhanna and another, Appellants v. 
Makhan Das, Respondent. 
Second Appeals Nos. 234 and 235 of 
1969. D/- 10-10-1969, against decree of 
Addl. Dist. J., Alwar, D/- 31-1-1989. 


(A) Easements Act (1882), Section 17 
— Surface water — Particular water 
whether — Question is one of fact to be 
determined by circumstances pertaining 
to its origin and continued existence. 


(Para 8) 
(B) Easements Act (1882), Section 17 
— Surface water —— Existence of water 


arising from ascertained course — Water 
flowing in~ defined channel and then 
spreading itself out over defendant’s 
fields — After leaving defendant’s fields 
water irrigating fields of plaintiff direct- 
ly — Held, this was not case of surface- 
water and hence rights by prescription 
could be obtained under section. 

(Para 8) 


Cases Referred: Chronological Paras 


(1959) AIR 1959 Andh Pra 153 
(V 46), M. Venkataramaniah v. 
V. Subbaramayya 

(1914) AIR 1914 Mad 507 (V 1) = 
ILR 37 Mad 304, V. Adinarayana v. 
P. Ramudu 

J. S. Saluja, for Appellant; P. N. 
Dutt, for Respondents. 

JUDGMENT :— These two appeals 
by the defendants can be conveniently 
disposed of by a common judgment as 
they raise an identical question. 

2. Both the suits out of which 
these two appeals arise were instituted 
by Bhagwandas who died during the 
pendency of the suit and is now_ repre- 
sented by his son Makhandas. His case 
was that he owned Khasra Nos. 460, 451 
and 462 in village Machadi, District 
Alwar, and rain water coming down 
from the hills and the forests after pass- 
ing through the fields of the defendants 
used to flow into his field so that the 
crop in his field was irrigated by this 
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rain water. It was alleged that the 
defendants in both the cases constructed 
‘Dolies’ in their respective fields and 
thereby stopped the flow of rain water 
through their fields to the plaintiffs 
fields with the result that the plaintiff 
was deprived of the use of the rain water 
in respect of which he had acquired a 
right of prescriptive easement. It was, 
therefore, prayed that an injunction may 
be issued against the defendants for 
demolishing the ‘Dolies’ constructed by 
them and for restraining them perpetual- 
ly from stopping the flow of the rain 
water to the plaintiff’s fields through 
their fields. 


. Be The defendants in both the 
cases denied that the rain water ever 
passed through their fields to the plain- 
tiff’s fields. They also pleaded that the 
‘Dolies’ constructed by them had been 
existing for a very long time. It was 
stated by them that the plaintiff had not 
acquired any easement of using the rain 
water flowing through their fields. 


4. After recording the evidence 
produced by the parties the learned 
Munsiff, Raigarh dismissed both the 
suits though by separate judgments, 
but the findings given in both the cases 
were identical. It was held that tle 
plaintiff had acquired a right of ease- 
ment to irrigate his fields with the iain 
water flowing down from the hills and 
passing through the fields of both the 
defendants. He also found that some 
time in the year 1958 the defendants 
had raised a sand wall (Doli) in each of 
the two fields which had obstructed the 
passage of the rain water to the flelds of 
the plaintiff. However, he came to the 
conclusion that the rain water did not 
pass through a defined channel and thus 


‘the plaintiff did not acquire a right to 


surface water which was not flowing in 
stream and was not permanently collect- 
ed in a pool or tank or otherwise. 


In this view of the matter he came 
to the conclusion that under Section 17 
of the Easements Act no right of ease- 
ment could be acquired by prescription 
in respect of surface water not flowing 
in a stream. 


5. Dissatisfied with the judg- 
ments and decrees of the trial Court the 
plaintiff. filed appeals in both the cases 
in the Court of District Judge. Alwar, who 
transferred the same to the Court of Addi- 
tional District Judge Alwar for deci- 


sion. The learned Additional District 
Judge, however, came to the conclu- 
sion that the rain water comes 


from hills and forests in a defined chan- 
nel to the defendants’ fields and flows 
further on to the plaintiffs fields after 
irrigating the defendants’ fields sirce 
times immemorial and the flow of the 
water to the plaintiffs fields has been ob- 
structed by the defendants by raising 
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Dolies. He held that the rain water ccm- 
ing to the plaintiffs fields does not par- 
take nature of the surface water. In 
this view of the matter he set aside the 
judgments and decrees of the trial Court 
and decreed the plaintiffs suits. In 
these circumstances the defendants have 
filed second appeals to this Court. 


6. The only point urged in sup- 
port of these appeals is that the water 
which used to pass through the defen- 
dants’ fields to the plaintiffs fields cid 
not flow in stream and was not per- 
manently collected in a pool, tank or 
otherwise. It has been argued that under 
Section 17 of the Easements Act no right 
to surface water not flowing in stream 
can be acquired by prescription. Leara- 
ed counsel for the respondent has no 
quarrel with the legal proposition stat- 
ed by the learned counsel for the rppcl- 
lants but his submission is that there is 
ample evidence on the record to show 
that rain water has been flowing irto 
the defendants’ fields from a known and 
defined channel and passing along their 
fields onwards into the plaintiffs fields 
and therefore the plaintiff has acquired 
by prescription a right to such water 
which cannot be said to be surface 
water. 


In support of his contention he 
has relied upon M. Venkataramaniah 
v. V. Subbaramayvyva, AIR 1959 Andh Pra 
153 wherein it was observed that the 
main feature of surface water is its in- 
ability to maintain its identity and exist- 
ance as a water body. In this connec- 
tion the learned Judges of the Andhra 
Pradesh High Court relied upon certain 
observations made in Adinarayana vV. 
Ramudu, AIR 1914 Mad 507 wherein it 
was held that water flowing into a field 
from a known channel and passing alone 
the field onwards into another field 
though not over a confined track in the 
former field, but along its whole area 
is not surface water. 


7. It has, therefore, to be seen in 
these appeals whether on the evidence 
led by the parties it can be said that tLe 
water claimed by the plaintiff is in the 
nature of surface water or the water 
flowing from a known and defined chan- 
nel. In this connection it may be rele- 
vant to refer to the statement of the 
defendant Dhanna himself as D.W. 6 who 
has stated that a ‘Nala’ is constructed 
for the flow of rain water coming from 
the hills, and the depth of that ‘Nala’ 
varies from 3’ to 5’ though he has fur- 
ther stated that the rain water does not 
flow any further from his field. Again 
in cross-examination he has stated that 
the ‘Nala’ flows at a distance of about 
4 paces away from his ‘Doli’ and is 3’ 
deep near his field. 


He was confronted with his previous 
statement Ex. D. 6 which he had given 


Dhanna v. Makhan Das (Lodha J.) 


A.I. R. 


before the Tehsildar in connection with 
a dispute between Bhagwandas and Ram- 
narain father of appellant Shimbhu in 
the other appeal. In that statement he 
had stated that there are two fields of 
the plaintiff and the rain water flows to 
the plaintiff's fields through the ‘Nala’ 
after passing through the fields of Ram- 
narain and that his field is just opposite 
to Ramanarain’s fields. He has further 
admitted that in that particular year 
Shimbhu and Ramnarain had stopped 
the flow of rain water on account of 
which the rain water did not reach the 
plaintiff's fields. In this statement he 
has admitted in unequivocal terms that 
there are outlets to water at both the 
ends through which the rain water 
passes. He has denied having made such 
a statement but has, however admitted 
that he is Dhanna son of Chota Neena, 
resident of Machadi whose deposition 
Ex. D. 6 purports to be. 


It has not been contended on behalf 
of the appellant that Dhanna whose 
statement owas recorded before the 
Tehsildar Ex. D. 6 was a different per- 
son. So far as Shimbhu’s appeal is con- 
cerned there is a judgment inter partes 
given by the Assistant Collector. Raigarh, 
dated 25-10-1949 and a copy of the same 
has been placed in the other case also 
and marked Ex. 4. In this judgment it 
was clearly held that the defendant 
Shimbhu’s father Ramnarain had cb- 
structed the flow of rain water in his 
fields by raising a ‘Doli’ which he had 
no right to do. It was further directed 
by the Assistant Collector that the ceb- 
struction in the shape of ‘Doli’ raised by 
Ramnarain may be demolished. It would 
be interesting to note that Dhanna-ap- 
pellant in the other case had appeared 
as a witness in this case. on behalf of 
the present plaintiff to support the plain- 
tiff’s case. 


Thus there is good evidence on the 
record that rain water to which the 
plaintiff has laid his claim by way of 
prescriptive easement flows in a known 
channel along the defendants’ fields and 
further flows to the plaintiffs fields 
though not over a confined track. 


8. It may be observed that in each 
case the question whether or not parti- 
cular water is surface water is one of 
fact to be determined by the circums- 
tances pertaining to its origin and con- 
tinued existence. In the present case 
as I have already stated above there is 
a well-defined existence of water aris- 
ing from an ascertained course flowing 
in a defined channel then spreading it- 
self out over the defendants’ fields and 
thereafter leaving the defendants’ fields 
it irrigates the fields of the plaintiff 
directly. In these circumstances it is 
not a case of surface water in respect to 
which no rights could be obtained under 
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Section 17 of the Easements Act. In 
short, the finding of the lower Court 
that rain water flowing from the defen- 
dant’s fields to the plaintiff’s fields does 
not partake of the nature of surface 
water is correct and, therefore . the 
learned Addl. District Judge was right in 
his conclusion that the plaintiff was en- 
titled to get the defendants restrained 
from obstructing the flow of the rain 
water to his fields and was also entitl- 
ed to get a decree for demolition of the 
‘Dolies’ raised by the defendants. 


9. These appeals are without force. 
and are hereby dismissed with costs. 
Appeals dismissed. 


AIR 1971 RAJASTHAN 55 (V 58 C 15) 
C. M. LODHA, J. 


Madanlal, Appellant v. Manakchand, 
Respondent. 


Second Appeal No. 439 of 1967, D/- 
25-8-1969, against decree of Sr. Civil J. 
ie 2, Jaipur in First Appeal No. 3 of 
1967. 


(A) Evidence Act (1872), Sec. 116 — 
Person deriving title from landlord — 
Tenant not estopped to deny title of 
transferee from landlord — Tenant, 
however, may be bound by other kinds 
of estoppel — Tenant attorning to the 
transferee and paying rents to him — 
Tenant cannot later on dispute trans- 
feree’s title —- Sec. 116 does not deal 
with all the estoppels between landlord 
and tenant. AIR 1961 J & K 34 & AIR 1963 
Raj 209, Foll.; AIR 1937 Mad 865, Dist. 

(Paras 7 & 9) 


(B) Evidence Act (1872), Sec. 116 — 
Tenant disputing title of person claiming 
to be the purchaser of the property — 
Purchaser proved that the tenant had 
attorned and paid rents to him — Tenant 
held, was estopped from denying pur- 
chaser’s title — Averment by purchaser 


that the tenant was a statutory tenant 
would not remove the bar of estoppel. 
(Para 11) 


(C) Words and Phrases — Attorn- 
ment, Meaning. 


The word “Attornment” has not been 
defined in the Transfer of Property Act 
or any other law. It has been borrowed 
from English Law. It simply means an 
agreement or acknowledgment by a 
tenant that he holds the tenement of a 
new person as landlord. Such an agree- 
ment or attornment acts as an estoppel 
to prevent the tenant attorning from 
denying title of the one to whom he has 
attorned. (Para 11) 


(D) Transfer of Property Act (1882), 
Sec. 106 — Notice terminating tenancy 
— Construction. 
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The notice dated 8-8-1962 terminated 
the tenancy in question from the mid- 
night of 3lst August 1962, or on such 
date as the tenant thinks the tenancy 
expires. The tenant challenged the 
validity of the notice on the ground that 
he was entitled to one month’s notice. 


Held, that in view of the form in 
which the notice was given, the objection 
regarding validity lost all its force. 

(Para 12) 


Cases Referred: Chronological Paras 


(1963) AIR 1963 Raj 209 (V 50) = 
ILR 13 Raj 881, Dah Chand v. 
Dadamchand 

(1961) AIR 1961 J & K 34 (V 48), 
Kailash Kumar v. Banarasi Das 
Gupta 5 

(1959) AIR 1959 Pat 562 (V 46) = 
1959 BLJR 376, Gajadhar Lodha 
v. Khas Mahatadih Colliery Co. 5 

(1937) AIR 1937 PC 251 (V, 24) = 
64 Ind App 311, Krishna Prasad 
a v. Baraboni Coal Concern 


(1937) AIR 1937 Mad 865 (V 24), 
P. T. P. P. Abdullah v. K. V. 
Moidin Kutty 10 

(1918) AIR 1918 Mad 1044 (2) 

(V 5) = 4 Mad LW 349, Vaithya- 
natha Aiyar v. Subramaniya 
Ayyar 
M. C. Bhoot, for Appellant; P. N. 
Dutt, for Respondent. 


JUDGMENT: This is a defendant’s 
second appeal arising out of a suit for 
eviction and arrears of rent. 


5, 8 


o 7, 8 


2. One Awani Kumar Mukerjee 
owned two shops Nos. 56 and 57 situated 
on the station road, Jaipur. Behind 
these shops there is a latrine and bath 
room. It is alleged by the plaintiff 
Manakchand that he purchased the afore- 


said property from Awani Kumar 
Mukherjee on 26~7-62 for a sum of 
Rs. 10,500/- by a registered sale-deed. 


Defendant Madanlal was at that time 
occupying the premises in question as a 
tenant of Awani Kumar Mukerjee at a 
monthly rent of Rs. 25/-, in pursuance of 
a rent note alleged to have been execut- 
ed by the defendant’s father dated lst of 
June, 1953. It is averred in para No. 3 
of the plaint that this rent note was for 
one year and on the expiry of this 
period of one year the defendant’s father 
became a statutory tenant. It is further 
alleged that after the death of defen- 
dant’s father Devi Sahai, the defendant 
continued to occupy the premises in 
question in the capacity of a tenant. The 
plaintiff’s case is that he requires the 
shops for his bona fide and personal 
necessity as he himself was residing in a 
rented house and was paying rent at 
Rs. 75 per mensem and consequent- 
ly he gave a notice to the defendant 
dated 8-8-62 terminating his tenancy with 
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effect from midnight of 31st August, 
1962, or such other date on which the 
defendant thought that the tenancy ex- 
pired and required him to vacate the 
premises thereafter for the occupation of 
the plaintiff. It was also alleged that the 


defendant had raid rent upto 3ist 
August, 1962, but had not paid rent 
thereafter. With these allegations the 
suit was brought on 28th November, 


1962, in the Court of Civil Judge, Jaipur 
City. 


The defendant In his written state- 
ment admitted thet he had received a 
notice from Awani Kumar Mukerjee 
stating that the premises in question had 
been sold by a registered sale deed by 
him to the plaintiff. It was, however, 
pleaded that there was an agreement be- 
tween the defendant’s father Devi Sahai 
and Awani Kumar Mukerjee that the 
defendant’s family would reside in the 
premises in question and he would get 
necessary additions and alterations done 
therein to suit his convenience and fur- 
ther that Awani Kumar Mukerjee had 
also agreed that he would offer the shops 
in question for sale first to the defen- 
dant’s father in case he wanted to sell 
them. It was further alleged that the 
defendant’s father had carried out im- 
provements and got fitted electricity and 
water connection in the premises in 
question. It was also pleaded that the 
plaintiff wanted to increase the rent, 
but since the defendant expressed his 
inability to pay enhanced rent for the 
premises, the present suit for ejectment 
has been filed. It was also stated by the 
defendant that afer the death of his 
father he had exectted a fresh rent note 
in favour of Awani Kumar according to 
which it was agreec. that he would get 


one month’s notice before he would be. 


required to vacate the premises and 
consequently the notice dated 8-8-62 
served by the plainziff was not valid, as 
it did not give one month’s time for 
vacating the premises. 


As regards payment of rent the plea 
of the defendant was that he had always 
been paying rent month to month and had 
sent the rent for the months of Septem- 
ber, October, November and December, 
1962, by money orders, but the same 
had been refused and that he was still 
prepared to pay the rent, but the plain- 
tiff was not ina mood to accept the same. 
In the additional pleas the defendant 
further pleaded that Awani Kumar had 
no authority to sell the premises in ques- 
tion to the plaintiff as certain additions 
and alterations had been done by the 
defendant’s father. He also expressed 
his willingness to execute a fresh rent- 
note in favour of the plaintiff. On these 
pleadings the trial court framed the 
following issues — 
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qa sida & far è tera at n 

ada uaa ad Hare gas È sa 

H agl ae fear ait perpetual lease 

aad SAL A wer: $ se A ase ae 

for att eater & RY 9 ale è 

Aa at ad Bug at? Se 

(2) ear aad waz gaii ei essa À gar: 
Aas a aÅ ar ase aot aa A wg- 
H SUN F VAT AAW È wou-u Ff 

ear Pear a REJ-oo fads Ñ waa Pay 
ait Bas Gat qsg- aa fsa? 
, of tar X al ear yer: oe TEH aE a 

Ol Weal = 2 Sla 

(3) ear g at sata a gama W aea 
aqi bona fide reasonable necessity % 
fax ait Bat HE È? te 

(x) an dita a agza gust ag doy 
AAMT giar Bad qT ae Aea oe 

(4) arae gar git? 


3. It appears that the defendant 
subsequently made an application on 
5-2-64 for framing additional issues on 
which the following two issues were 
framed :— 


(xg) ear aad Sax gael er gaa aaa 
ar ata set a ax art ar zea 
Rira €2 

(x=) Far az plea sfaret legally & aad a2 


4. After recording the evidence 
produced by the parties the learned Ad- 
ditional Munsif No. 1 Jaipur City, to 
whom the case had been transferred for 
trial, decreed the plaintiff's suit for eject- 
ment. Aggrieved by the judgment and 
decree of the learned Munsif the defen- 
dant filed an appeal in the Court of Dis- 
trict Judge, Jaipur City, who transferred 
the same to the Court of Senior Civil 
Judge No. 2, Jaipur City, who affirmed 
the judgment and decree of the trial 
court and dismissed the appeal by his 
judgment dated 19-9-67. Consequently 
the defendant has come in second ap- 
peal to this court. 


O 


5. Learned counsel for the appel- 
lant has urged that the defendant was 
wrongly prevented from leading evi- 
dence to show that Awani Kumar Muker- 
jee had no right to sell the premises in 
question to the plaintif. It is contended 
by him that Section 116, Evidence Act, 
debars a tenant from denying the title 
of the landlord at the beginning of the 
tenancy during the continuance of the. 
tenancy, but this principle of estoppel 


h 
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does not apply to disentitle a tenant to 
dispute the derivative title of one who 
claims to have since become entitled by 
virtue of assignment by the original 
landlord. It is thus argued that the 
plaintiff purchased the property from 
Awani Kumar, the original landlord and 
it may not be open to the defendant to 
deny the title of Awani Kumar to the 
premises in question at the beginning of 
the tenancy, but, it is submitted, that the 
defendant can question the validity of 
the assignment by Awani Kumar in 
favour of the plaintiff. 


In support of his contention learned 
counsel has relied on Krishna Prasad Lal 
v. Baraboni Coal Concern Ltd., AIR 1937 
PC 251; Kailash Kumar v. Banarsi Das 
Gupta, AIR 1961 J & K 34; Vaithya- 
natha Aiyar v. Subramaniva Ayyar, AIR 
1918 Mad 1044 (2); Dah Chand v. Dadam- 
chand. ILR 13 Raj 881 = (AIR 1963 
Raj 209); and Gajadhar Lodha v. Khas 
oo Colliery Co. AIR 1959 Pat 

2. 


6. On the other hand learned 
counsel for the respondent has argued 
that in the present case the defendant 
had paid rent to the plaintiff after the 
assignment in his favour and had 
sent rent by money order also. It 
is urged that the defendant had even 
expressed his willingness to execute a 
fresh rent-note in favour of the plaintiff. 
Thus it is submitted that the defendant 
is estopped by attornment and by pay- 
ment of rent from questioning the title 
of the plaintiff to file the present suit 
as the assignee of the original landlord 
Awani Kumar. 


T. It may be observed that the 
law is well settled that Section 116, Evi- 
dence Act, does not deal or profess to 
deal with all kinds of estoppel which 
may arise between landlord and tenant. 
As laid down by their Lordships of the 
Privy Council in AIR 1937 PC 251 
(Supra),— “It (S: 116) deals with one car- 
dinal and simple estoppel and states it arst 
as applicable between landlord and 
tenant and then as between licensor 
and licensee a distinction which corres- 
ponds to that between the parties to an 
action for rent and the parties to an 
action for use and occupation. It was 
further observed that Section 116, Evi- 
dence Act, “provides that neither a 
tenant nor any one claiming through a 
‘tenant shall be heard to deny that that 
particular landlord had at that date a 
title to the property.” Their Lordships 
further said, ‘This principle does not 
apply to disentitle a tenant to dispute the 
derivative title of one who claims to 
have since become entitled to the rever- 
sion, though in such cases there may be 
other grounds of estoppel, e.g. by attorn- 
ment, acceptance of rent etc. In this 
sense it is true enough that the principle 
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only applies to the title of the landlord 
who “let the tenant in” as distinct from 
any other person claiming to be rever- 
sioner”. It was further held that this 
principle also does not apply to prevent 
a tenant from pleading that the title 
of ue original lessor has since come to 
an end.” 


8. In ILR 13 Raj 881 = {AIR 1963 
Raj 209} (Supra), it was observed that 
5. 116 of the Evidence Act is not attract- 
ed into application in cases where the 
tenant denied the facts which had happen- 
ed subsequent to the commencement cf 
the tenancy. This decision is based cn 
what was stated by their Lordships of the 
Privy Council in AIR 1937 PC 251 
(supra), that it is open to the tenant to 
plead that the title of the original lessor 
has since come to an end. All the cases 
relied upon by the learned counsel for the 
appellant on this point are based on the 
principle laid down by their Lordships of 
the Privy Council in AIR 1937 PC 251 
(supra), and I do not consider it neces- 
sary to discuss them separately. Learned 
counsel for the respondent has also 
frankly conceded that it would be per- 
missible to the defendant to challenge the 
validity of the sale made by Awani 
Kumar Mukerjee in favour of the plain- 
tiff, if it was a question of challenging 
the derivative title of the plaintiff based 
on the principle of estoppel contained in 
Section 116, Evidence Act, only. But he 
submits that in the present case there 
was attornment in favour of the plaintiff 
by the defendant and, therefore, there 
are other grounds of estoppel, namely, by 
attornment and by payment of rent, and 
consequently the defendant is not entitl- 
ed to prove that the plaintiff had no 
title to the premises in question. 


9. It is, therefore, to be deter- 
mined whether the defendant attorned to 
the purchaser of the property in ques- 
tion, the plaintiff and thereby recognized 

im as his landlord? In this connection 
it may be pertinent to note that after 
executing the sale-deed in favour of the 
plaintiff, Awani Kumar gave a notice to 
the defendant that he had sold awav the 
shops in question to the plaintiff and 
that henceforth the plaintiff alone was 
the full-fledged owner of the property 
and further that only the rent due upto 
26th July, 1962, may be paid to Awani 
Kumar. Before filing the present suit 
the plaintiff also gave a notice to the de- 
fendant dated 8th August, 1962, inform- 
ing the latter that he had purchased the 
shops in question from Awani Kumar 
and that henceforth the defendant had 
become his tenant. In the reply given 
by the defendant dated 30th October, 
1962 the defendant has nowhere refut- 
ed the assertion made by the plaintiff in 
his notice that the defendant had become 
the plaintiffs tenant from the date of 
the purchase of the property by him. On 
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the other hand in vara five of this reply 
the defendant has stated that he had 
been sending the rent by money orders, 
but the plaintiff was refusing the same 
and that the plaintiff had been further 
requested through his counsel to accept 
the rent in future, and that the defen- 
dant did not commit any default in pay- 
ment of rent in pest. In Para No. 5 of 
the plaint it was pleaded that the defen- 
dant received the notice on 9-8-62. but 
did not vacate the premises and paid the 
rent upto 3lst August, 1962. 


In reply to ths paragraph all that 
has been stated by the defendant in his 
written statement in this connection is 
that he had been paying the rent regular- 
ly every month and that he had sent the 
rent for the month of September Rs. 25 
P. M. in the first instance; Rs. 50 for 
two months Sepzember and October: 
Rs. 75/- for three months September, 
October and November; and Rs. 100/- for 
four months September, October, Novem- 
ber and December consecutively; but the 
same had been refused every time and 
that the defendant was himself anxious 
to pay the rent, but the plaintiff was not 
willing to accept it Again in Para 6 of 
the plaint it has been stated by the defen- 
dant that the deferdant was ever willing 
to pay the rent to the plaintiff and the 
plaintiff did not aczept the same. Again 
in Para No. 2 of tke additional pleas it 
has been pleaded by the defendant that 
he is even now prepared to execute rent 
note in favour of the plaintiff. The same 
thing has been repeated in Para No. 5 
of the additional leas of the written 
statement. It woud thus be clear that 
the defendant has said nothing about the 
payment of rent foz the month of August 
1962 to the plaintiff and has on the other 
hand stated that he had remitted the 
rent for the months of September to 
December to the plaintiff by monev 
orders. Thus from the notices given by 
the original landlord Awani Kumar and 
the plaintiff and also reply sent by the 
defendant to the plaintiff as also from the 
pleadings of the parties, which I have re- 
ferred to above. it is amply clear that 
the defendant was ever willing to pay 
the rent after the purchase of the pro- 
perty by the plaintiff, to the plaintiff. It 
is also clear that Awani Kumar had to 
be naid rent only upto 26th July, 1962, 
the date on which he sold the property 
to the plaintiff. It is also averred by the 
defendant that he had sent the rent for 
the months from S2ptember to December 
1196% to the plaintiff. In these circum- 
stances there is no escape from the con- 
clusion that the av2arment of the plaintiff 
that he had been paid the rent for the 
premises in question for the month of 
August, 1962, by the defendant, is cor- 
rect. 


Y am fortified in this conclusion from 
the statement of che plaintiff Manak- 
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chand. He has stated in the course of 
cross-examination, that the defendant 
had sent to him rent for one month by 
money order and he had accepted the 
same. It is correct that he had not stated 
that it was the rent of August, 1962, but 
the written statement of the defendant 
read along with the notice given by 
Awani Kumar and also averments in the 
plaint, make it abundantly clear that the 
rent for the month of August, 1962, was 
paid by the defendant to the plaintiff, 
after the purchase of the property by the 
latter, and I must say, that the sugges- 
tion of the learned counsel for the an- 


pellant that the rent of August, 1962. 
might have been paid to Awani Kumar 
In advance, is devoid of substance. It 1s 


significant that the defendant has no- 
where controverted this position in his 
statement as a witness. It may also be 
recalled that at more than one place the 
defendant had repeatedly asserted that 
he was ever willing to pay the rent to 
the plaintiff and was even now willing 
to pay the same. He also expressed his 
Willingness to execute the rent note in 
favour of the plaintiff. In these circum- 
stances it would be reasonable to infer 
that the defendant had recognized the 
plaintiff as his landlord: 


10. Learned counsel for the ap- 
pellant urged that estoppel by attorn- 
ment or payment of rent has not been 
pleaded by the plaintiff in the plaint and. 
therefore, he cannot be allowed to raise 
this plea. He has further argued that 
even if it is held that the payment of 
rent for the month of August had been 
made by the defendant to the plaintiff, it 
was only in pursuance of the terms of 
the old lease and, therefore, such a pay- 
ment cannot operate as an estoppel. In 
this connection he has relied on P. T. 
P. P. Abdullah v. K. V. Moidin Kutty. 
AIR 1937 Mad 865. I have looked into 
this ruling and am of opinion that it is 
altogether distinguishable on facts and the 
principle laid down therein has no ap- 
plicability to the present case. In the case 
decided by the Madras High Court re- 
ferred to above it was held that “where 
the facts do not amount to a fresh taking 
of the lease and the old lease subsists and 
payment of rent is made to another in 
pursuance of the terms of the old lease, 
to a person who has got authority to 
collect the rent from the landlord either 
by virtue of an assignment or reversion 
or otherwise, mere payment of rent in 
such cases will not operate as an estoppel 
but will only amount to an admission 
which will be capable of explanation.” 


In that case there was no fresh rent~ 
deed, but the defendant continued to pay 
the rent, because under the deed power 
was given to the plaintiff to collect the 
rent. It was found by the learned Judge 


wi 
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that it did not appear from the evidence 
that the defendant No. 1 was cognizant 
of the defect of the title of the plaintiff, 
In such circumstances it was | observed 
that the payment of rent might _ well 
have been deemed to be under a mistake 
and in ignorance of the defect In title In 
the present case it has nowhere been 
pleaded by the defendant nor Mr. Ras- 
togi, learned counsel for the appellant, 
has argued at any sage that the defen- 
dant paid the rent to the plaintiff on ac- 
count of his ignorance about the defec- 
tive title of the landlord. Moreover, the 
present is not a case of mere payment 
of rent, but the defendant has always 
been expressing his willingness to pay 
the rent and to execute a fresh rent note 
in the plaintiff's favour. In these circum- 
stances the principle laid down in the 
Madras case cannot apply to the present 
case. 


11. It is true that the plaintiff has 
not said in so many words in the plaint 
that the defendant had attorned in his 
favour by paying the rent and by show- 
ing his willingness to pay rent falling 
due after the purchase of the propertv by 
him and to execute the rent note in the 
plaintiff's favour. It is also correct that 
the plaintiff has stated in Para No. 5 of 
the plaint that by efflux of time the de- 
fendant has become a statutory tenant. 
But this objection, in my view, cannot 
cut much ice in view of the reply given 
by the defendant himself. As already 
stated above, the defendant had implied- 
ly accepted the allegations of having 
paid the rent of August. 1962, to the 
plaintiff and has expressly averred that 
he sent the rent for the months of 
September to December, 1962, by money 
orders and that he was prepared to pay 
the rent even then and was also willing 
to execute rent note in favour of the 
plaintiff. These averments made by the 
defendant in his written statement do not 
leave any doubt that he had recognized 
the plaintiff as his landlord. In these 
circumstances the omission on the part of 
the plaintiff to say in so many _ words 
that there was an attornmment in his 
favour is not fatal. 


The word “Attornment” has not been 
defined in the Transfer of Property Act 
or any other law. It has been borrowed 
from English Law. It simply means an 
agreement or acknowledgment by a 
tenant that he holds the tenement of a 
new person as landlord. Such an agree- 
ment or attornment acts as an estoppel 
to prevent the tenant attorning from 
denying title of the one to whom he has 
attorned. The facts alleged by the plain- 
tiff in the plaint clearly make out a case 
of attornmment by the defendant in his 
favour. The plaintiff has no doubt men- 
tioned in Para No. 5 of the plaint that 
the defendant had become statutory 
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tenant by efflux of time. However, there 
is nothing on the record to show that 
any time limit was fixed in respect of the 
initial tenancy, which came into exist- 
ence between Awani Kumar and the de- 
fendant in 1953. For the purpose of 
justifying the notice of ejectment, the 
plaintiff alleged that the defendant was 
a statutory tenant and that it was not at 
all necessary for him in law to give a 
notice of ejectment. But assuming for the 


sake of argument that a statutory 
tenaney came into existence between 
Awani Kumar and the defendants 


father, there was nothing to prevent the 
assignee of Awani Kumar and the de- 
fendant to create a contractual tenancy 
by their own acts. I fail to understand 
how the use of the words ‘Statutory 
tenancy in Para No. 5 of the plaint can 
save the defendant from operation of the 
principle of estoppel based on the 
grounds of attornment and payment of 
rent.’ 


12. Learned counsel for the ap- 
pellant has also assailed the validitv of 
the notice of ejectment given by the 
plaintiff. Admittedly the suit for eject- 
ment was filed after more than three 
months from the date of service of the 
notice. It may be observed that in the 
notice it has been specifically mention- 
ed that the tenancy is terminated from 
the midnight of the 31st August, 1962, or 
on such date as the defendant thinks the 
tenancy expires. Learned counsel for 
the appellant has argued that there was 
a subsequent rent-note executed by the 
defendant in the year 1959 in favour of 
Awani Kumar by which it was agreed 
that the landlord would give a clear one 
month’s notice to the defendant for eject- 
ment. There is no reliable evidence on 
the record to show that any such rent- 
note was executed. No details have been 
given regarding the month and date of 
such a rent note. Even if it is accepted 
for argument’s sake that there was a 
condition of one month’s notice, it does 
not adversely affect the plaintiffs case, 
because in the notice of ejectment served 
on him it has been stated that the de- 
fendant may vacate the premises on the 
date on which he thinks his tenancy ex- 
pires. In this view of the matter the 
objection regarding validity of the notice 
ac all its force and is hereby over- 
ruled, 


(In Para 13 the Court rejects the 
third and last contention of the appellant 
that the lower courts have committed an 
error in not allowing additional evidence 
sought to be let in. The rejection, it is 
said, was proper in view of the inordi- 
nate delay and that the material sought 
to be introduced did not also appear to 
be genuine, The judgment continues:) 


14. No other point was argued 
in the case. 
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15. As a result of the foregoing 
discussion I do not see any force in this 
appeal and hereby dismiss it with costs. 

(Paragraph 16 concerns prayer for 
time to vacate. Para 17 concerns prayer 
for grant of leave to appeal, which has 
been disallowed. The judgment con- 


cludes: - 
i Appeal dismissed. 





AIR 1971 RAJASTHAN 60 (V 58 C 16) 
V. P. TYAGI, J. 
Man Mohan Kaushib and another, 


Petitioners v. State of Rajasthan and 
others, Respondents. 


Civil Writ Petns. Nos. 533 and 455 
of 1966, D/- 14-11-1969. 


(A) Civil Services — Rajasthan 
Police Service Rules (1954), Rule 7 (c), 
Proviso — Recruitment by selection — 


Bar against operating after 31-12-1955 — 
Process of recruitment completed before 
31-12-1955 and appointment made after 
that date does not violate Rule 7 (co) — 
Concept of recruitment is quite different 
from that of appointment. 1968 Ser. LR 
538 (Punj & Har), Rel. on. (Para 15) 
(B) Civil Services — Rajasthan Police 
Service Rules (1954), Rule 33, Proviso 
(vi) (as amended in 1958) — Determina- 
tion of seniority —- Amendment in pro- 
viso (vi) with retrospective effect to 
govern cases of all persons appointed 
after rules of 1954 came into force — 
Seniority cannot be claimed to be deter- 

mined under unamended proviso. 
(Paras 18, 22) 


(C) Constitution of India, Article 309 
—- Power to give retrospective operation 
to rules — Rule-making authority _ has 
such power — Employee cannot claim 
that rights vested in him prior to coming 
into force of rales pen oe ra _to 
be enjoyed in spite of valid retrospective 
operation of rules. AIR 1967 SC 1889 & 
AIR 1969 SC 118, Rel. on. (Para 22) 


(D) Constitution of India, Article 16 
—~ Equality of opportunity in matters of 
public employment Amendment in 
proviso (vi) to Rule 33, Rajasthan Police 
Service Rules (1954) with retrospective 
effect — No violation of Article 14. 


There is no guarantee in Article 16 
that a person appointed in a particular 
service must be assigned seniority in ac- 
cordance with the rule as it then stood 
and that the rule cannot be amended 
with retrospective effect even though 


such an amendment was justified. l 
(Para 24) 


The rule-making authority has 
powers to amend the rules with retros- 
ective effect. It would therefore be 
deemed that the proviso (vi) to Rule 33 
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was in existence at the time when the 
persons had entered into police service. 
(Para 14) 

(E) Civil Services—Rajasthan Police 
Service Rules (1954), Rule 33, proviso 
(vi) (as amended in 1957 and 1958) — 
Amendments in proviso (vi) with retros- 
pective effect — No violation of Article 
16. (Para 24) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 118 (V 56) = 
1969 Lab IC 100, B. S. Vadera v. 
Union of India 22 
(1968) 1968 Ser LR 538 = ILR 
(1968) 1 Puni 231, Gurdéo Singh 


Gill v. State of Punjab 14, 15 
(1967) ATR 1967 SC 1889 (V 54) = 

1968-1 SCR 185, Roshan Lal v. 

Union of India 2L 


(1952) AIR 1952 SC 324 (V 39) 
1952 Cri LJ 1503, Shamrao 
District Magistrate, Thana 24 


M. B. L. Bhargava with Kishan Singh 
and S. B. Singhvi, for Petitioners; S. K. 
Tewari, Dy. Govt. Advocate, for the 
State of Rajasthan; Marudhar Mridul 
(for Nos. 6 to 8; 11, 12, 16, 18, 20, 21, 24 
and 27) Ramjivan, for No. 10 and Dayal 
Singh (for No. 19), for Respondents. 


ORDER :— The petitioners in these 
two writ petitions are the members of 
the Rajasthan Police Service and by 
filing these petitions they have challeng- 
ed the correctness of the seniority list of 
the Rajasthan Police Service Officers 
issued on 19th June, 1966, under Rule 33 
of the Rajasthan Police Service Rules, 
1954, (hereinafter to be referred as the 
Rules). Except Shri Rameshwar Khuteta 
and Shri Om Prakash respondents Nos. 
25 and 26 in the writ application filed by 
Mr. Kaushib, all the respondents are 
common in both these petitions. Since 
common questions of law and facts arise 
in both these petitions I propose to dis- 
pose them of by one judgment. 


< ll 


2. The case of the petitioners is 
that they were recruited to the Rajasthan 
Police Service through competitive exa- 
mination in the year 1954 and that their 
appointment was made by the State Gov- 
ernment by issuing the appointment 
letter Ex. P. 2 dated 13th September, 
1955. In Writ Petition No. 533 of 1966, 
respondents Nos. 6 to 24 except respen- 
dent No. 19 Shri Ram Singh were re- 
cruited to the Rajasthan Police Service 
in the promotion quota under Rule 7 (b) 
and (c) of the Rules in the year 1955, 
but their appointment was actually made 
in the year 1956. Out of these resnondents, 
respondents Nos. 6 to 9, 11, 13 & 15 were 
recruited under R. 7 (c) by special selec- 
tion. Their appointment was made on 
29th May, 1956, by Ex. P. 7. The other 
respondents were also appointed by ine 
same order, but their appointment was- 
made under Rule 7 (b). 
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3. Respondent No. 19, Shri Ram 
Singh, who was already officiating as 
Deputy Superintendent of Police, was 
however appointed as a member of the 
Rajasthan Police Service on 28-5-1958 in 
the promotion quota, but on his repre- 
sentation that he should have been ap- 
pointed along with the other promotees 
of 1956 the Government after serutiniz- 
ing his case ordered on 24th January. 
1964 vide Ex. P. 16 that he. should be 
deemed to have promoted to the service 
with effect from 29th of May, 1956, when 
other respondents were promoted. 


4. The case of respondent No. 27, 
Shri Narain Singh, however, stands on 
a different footing. He was appointed 
as member of the Rajasthan Police Ser- 
vice by the order of the Government 
dated 20th/21st October, 1961, and he was 
allotted 1957 as the year of his appoint- 
ment. He was, however, kept junior to 
the petitioners in the seniority List 
Ex. P. 27. 

5. The petitioners’ grievance is 
that the petitioners were recruited in the 
direct recruitment quota and were ap- 
pointed in the service on 13th of Septem- 
ber, 1955, whereas the respondents in- 
cluding respondent No. 19, Shri Ram 
Singh, were appointed in Service in the 
year 1956 and, therefore, on the basis of 
the date of appointment the petitioners 
are senior to the respondents, but the 
Government has erroneously placed them 
above the petitioners in the final senio- 
rity list issued in the year 1965 and hence 
eas petitions have been filed in the 

ourt. 


6. As regards respondents Nos. 
6 to 9, 11, 13 and 15, who have been p- 
pointed as members of the Rajasthan 
Police Service under Rule 7 (c) (special 
selection) it is alleged that their appoint- 
ments made on 29th of May, 1956, are in 
clear violation of the proviso to Rule 7 
(c) which lays down that clause (c) of 
Rule 7 shall not be operative after 31st 
December, 1955, and, therefore, they 
cannot in any circumstances be placed 
senior to the petitioners in the seniority 
list. It may be mentioned here that the 
validity of the appointments of these 
respondents Nos. 6 to 9, 11, 13 and 15 
have not been challenged in these writ 
petitions nor have the petitioners claim- 
ed any relief in these writ petitions 
against these respondents on the basis of 
the alleged invalidity of their appoint- 
ments, 


7. The second ground on which 
the seniority list has been challenged by 
throwing a challenge to the validity of 
proviso (vi) of Rule 33 of the Rules under 
which the seniority list has been drawn 
up. 

8. Proviso (vi) as it originally 
stood laid down that if two or more 
persons are appointed to the Service on 
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the same date, the persons appointed by 
direct recruitment shall be junior to the 
persons appointed by the special selec- 
tion or by promotion. This proviso 
was subsequently amended on 12th of 
November, 1957, and the amended pro- 
viso reads as follows :— 
“(vi) Among persons appointed to 
the Service within the same period of 
12 months by direct recruitment, or pro- 
motion or special selection all persons 
appointed by promotion and special 
selection shall rank senior to persons 
appointed by direct recruitment.” 
is was further amended on 
September 26, 1958, whereby the words 
“after the commencement of these 
Rules” were inserted in the first line im- 
mediately after the words “among per- 
sons appointed”. 


9. The contention of the peti- 
tioners is that according to the proviso 
(vi) as it stood when the petitioners 
were appointed only those persons who 
were appointed to the Service by pro- 
motion or by special selection could teke 
precedence in the seniority over the 
direct recruits if their appointments 
were made on the same date. The peti- 
tioners’ argument is that since the neti- 
fioners were appointed on 13th Septem- 
ber, 1955, and the respondents Nos. 6 to 
24 were appointed in the promotion 
quota in 1956 and the resvondents Nos. 
25 and 26 who were direct recruits, were 
appointed on 15th of December, 1955, 
and respondent No. 27 was appointed (by 
promotion) on 20/21st October, 1961, they 
cannot claim seniority over the peti- 
tioners. It is further submitted that 
subsequent amendment made in proviso 
(vi) to Rule 33 of the Rules are violative 
of Article 16 of the Constitution and, 
therefore, under the amended proviso 
respondents recruited through promotion 
cannot claim seniority over the peti- 
tioners. As for respondents Nos. 25 and 
26 it is submitted that proviso (vi) is 
not attracted to their case as they are 
direct recruits and, therefore, they can- 
not be ranked higher as they were ap- 
pointed to the Service after the peti- 
tioners’ appointment was notified by the 
Government. 


10. Regarding the case of respon- 
dent No. 27, Shri Narayan Singh, peti- 
tioners’ claim is that Shri Narayan Singh, 
who was declared junior to the peti- 
tioners in the list itself was given selec- 
tion grade of the Rajasthan Police Ser- 
vice in preference to the petitioners vide 
Ex. 2/18 dated 14th October, 1965, which 
has obviously marred their chances of 
future promotion. This act of the Gov- 
ernment has been challenged as arbitrary 
and illegal. 

11. It may be noticed here that the 
order of the State Government dated 
14th October, 1965, appointing Shri 
Narayan Singh as Commandant of Home 
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Guards in the selection grade of the 
Rajasthan Police Service Scale No. 28 
has nothing to do with the matter of 
seniority which has been challenged by 
the petitioners aga:nst other respondents. 
The question of giving senior scale to 
Shri Narayan Singh cannot be joined 
with the question of the determination 
of seniority of the members of the 
Rajasthan Police Service and, therefore, 
it is a clear case of misjoinder of causes 
of action. It is not the case of the 
petitioners that Skri Narain Singh was 
given selection grade because he was 
placed senior to th2 petitioners. In these 
circumstances the petitioners cannot be 
allowed to challergse the order of the 
Government dated 14th October, 1965, 
giving selection grade to Shri Narrin 
Singh along with the question of chal- 
lenging the senior.tv list in these writ 
petitions. The claim of the petitioners 
against Shri Narain Singh is, therefore, 
rejected. 


12. The State Government and 
the respondents Nos. 6 to 9, Il, 18, 
15, 19 and 27 have filed their replies to 
the writ petitions. A separate reply has 
also been filed by respondents Nos. 10, 
12, 11, 18, 20, 21, and 22. All of them 
have opposed the claim of the petitioners 
regarding the fixation of seniority. I 
need not discuss there the plea taken ty 
respondent No. 27 Shri Narain Sin:h, 
as I am of opinion that he cannot be 
joined as a respondent to challenge the 
order of his appointment in the senior 
scale along with the other respondents 
whose seniority has been challenged by 
the petitioners. 


13. The petitioners have claimed 
their seniority over. respondents Nos. 6 
to 9, 11, 13 and 15 on the ground that 
their appointments to the Service are 
violative of the Proviso to Rule 7 (c) as 
it then stood in the Rules. The conten- 
tion of the petiticners is that the Gov- 
ernment under ths Rules could appoint 
as the members of the Rajasthan Police 
Service through special selection only 
up to Slst of December. 1955, but since 
the appointments of the respondents 
Nos. 6 to 9, 11, 13 and 15 were notified 
by the Government on 29th May, 19! 6, 
such appointments were beyond tle 
competence of the Government ard, 
therefore, they could not he placed 
higher in the seniority list than the 
petitioners as their appointments them- 
selves were illegal It may be ob- 
served that the petitioners have not 
challenged the legality of the appoint- 
ments of these respondents in these 
writ petitions. They have simply thrown 
a challenge to the place assigned to 
them in the seniovity list on the ground 
that their appointments were illegal. 
Unless the validity of the appointmer.ts 
of these respondents is challenged the 
petitioners have no right to challenge 
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the seniority on the ground of tbe in- 
validity of their appointments. This 
argument, in my opinion, is untenable. 
l4. Rule 7 which falls in part III, 
of the Rules deals with the sources of 
recruitment to the Service and lays down 
that the recruitment to the service atter 
the commencement of the rules shall be 
made,— 
(a) by a competitive examination: 
(b) by- promotion of Inspectors; and 
(c) by \special selection from among 
the temporary officers of the Rajasthan 
Armed Ge A so appointed Le- 
fore 14th July, 1954, to posts encadred 
in the service at the commencement of 
these rules, or from among officers of 
the Mewar Bhil Corps serving in the cor- 
responding ranks on 14th July, 1954. 


There is proviso appended to clause (c) 
of Rule 7, which curtails the power of 
the Government to recruit to the service 
through special recruitment under cla- 
use (c) of Rule 7 after 3lst December, 
1955. It is not disputed by the peti- 
tioners that the process of selection by 
promotion under Rule 7 (b) and special 
selection under Rule 7 (c) had started in 
the year 1955 and persons were select- 
ed for appointment under clauses (b) and 
(c) of Rule 7 in the year 1955, but for 
one reason or the other their appoint- 
ments could not be notified till 29th of 
Mav, 1956. Mr. Mridul appearing on be- 
half of the respondents has urged that 
in the scheme of the rules the recruit- 
ment and the appointment are two cif 
ferent things. The procedure for re- 
cruitment has been laid down by the 
rule-making authority in part II 
whereas the provisions for making ap- 
pointments are incorporated in Part VII 
of the Rules. According to Mr. Mridul 
recruitment is an initial process which 
may ultimately lead to apvointment in 
the Service by issuing an order of ap- 
pointment by the appointing authority 
and, therefore, it cannot be said that 
these two processes namely recruitment 
and appointment are identical. He fur- 
ther submits that if the appointmert 
letter for the respondents was issued by 
the Government on 29th of May, 1956, 
it cannot be said that they were not mo- 
perly recruited by the recruiting autho- 
rity before 3lst of December, 1955. In 
support of this contention he placed re- 
liance on the authority of the Pun‘ab 
and Haryana High Court in Gurdev 
Singh Gill v. State of Punjab, 1968 Ser 
LR 538 (Pun & Har). 


15. If we closely examine tne 
scheme of the rules then we find that 
part III has been enacted in the Rules by 
the rule-making authority for the pur- 
pose of laying down general procedure 
for recruitment. Part IV deals with the 
procedure for direct recruitment while 
Part V deals, for recruitment by promo- 
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tion. Then comes Part VI, which in te 
year 1954 dealt with the procedure [or 
recruitment by special selection under 
Rule 7 (c). The procedure for appoint- 
ments is provided in Part VII, which 
contains Rules 30 to 36. Rule 33, 
which relates to senioritv falls in this 
part which deals with the appointmert. 
Proviso to Rule 7 (c) lays down that cla- 
use (c) of this rule shall not be opera- 
tive after 31st December, 1955. This 
proviso does not carry anv prohibition 
that those persons who have been select- 
ed through this process and recruited 
under Rule 7 (c) shall not be appointed 
if their appointment has not been notiż- 
ed before 31st of December, 1955 after 
that date. Learned Judges of the Punjab 
and Haryana High Court in 1968 Ser 
LR 538 (Puni & Har) (Supra), while dis- 
cussing with the scope of recruitment 
have observed: 


“Recruitment is just an initial process 
which may lead to an eventual appoisat- 
ment in the Service but the two concepts 
of recruitment and appointment = are 
separate and apart and the clear line of 
distinction between them has been made 
manifest by the various rules; one of 
which is rule 9 of the Cadre Rules which 
provides for temporary appointment of 
non-cadre to Cadre POStS.......sscseeee 2 


On a careful perusal of the rules it be- 
comes clear that the rule-making autho- 
rity has clearly laid down distinction be- 
tween the process of recruitment and the 
appointment. These rules suggest that 
the process of recruitments, through 
various sources which has been dealt 
with in Parts II], IV, V and VI of the 
rules has been kept separate by the rule- 
making authority from the appointments 
to be made under Part VII. It is true 
that the recruitment eventually leads 
to appointments, but from the scheme of 
the Rules it is obvious that it is not in- 
cumbent on the Government to appoint 
each and every person who has success- 
fully crossed the process of recruitment 
in Parts IV, V and VI. The concept of 
recruitment is, therefore, quite different 
from the concept of appointment. In 
these circumstances if these respondents 
were appointed in the Service after 31st 
December, 1955, their appointments can- 
not be said to be violative of clause (c) 
of Rule 7 of the Rules where it is ad- 
mitted that the process of recruitment 
had been completed before 31-12-1955. 
In this view of the matter the challenge 
to seniority of these respondents on the 
plea of their appointments being con- 
trary to the proviso to Rule 7 (c) has no 
force. 


16. It was next ureed that ac- 
cording to the original rules relating to 
seniority as they stood when the peti- 
tioners were appointed in the Raiasthan 
Police Service on 13th of September, 
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1955, the petitioners could not be placed 
junior to the respondents, who were un- 
disputedly appointed on 29-5-1956 ie. 
after eight months of the petitioners’ ap- 
pointment. According to learned coun- 
sel for the petitioners the seniority of his 
clients could not be determined by ap- 
plying the unamended Rule 33. 

17. Proviso (vi) of Rule 33 as it 
then stood when the petitioners were ap- 
pointed to the Service, read as follows :— 

“(vi) that if two or more persons are 
appointed to the service on the same 
date, the persons appointed by direct re- 
cruitment shall be junior to the persons 
eppoined by special selection by promo- 
jon.” 


The contention of the petitioners is that 


since the appointment of the respondents 
was not made on the same date, there- 


fore, under the unamended proviso, 
which according to Mr. Bhargava gov- 
erns the determination of the peti- 


tioners’ seniority, the respondents can- 
not be ranked senior. 


18. Proviso (vi) was amended 
twice. The first amendment was made 
on 12th November, 1957. By this amend- 
ment the proviso (vi) was substituted by 
the following proviso :— 


“(vi) Among persons appointed to 
the service within the same period of 
12 months by direct recruitment, or pro- 
motion or special selection, all persons 
appointed by promotion and special 
selection shall rank senior to persons ap- 
pointed by direct recruitment.” 


The effect of this amendment was that 
the persons appointed to Service by pro- 
motion or special recruitment shall rank 
senior to the direct recruits provided tne 
appointments of these persons were made 
within a period of 12 months. A fur- 
ther change was brought about in this 
proviso by amending it on 26th Septem- 
ber 1955. By this amendment the words 
“after the commencement of these Rules” 
were inserted in the first line of the said 
proviso after the words “among persons 
appointed”. This second amendment 
made the proviso (vi) to Rule 33 opera- 
tive with retrospective effect to govern 
the cases of all these persons who were 
appointed to the Service after the Rules 
of 1954 came into effect. The effect of 
this amendment, therefore, was that the 
seniority of the persons appointed to the 
Service after 1954 shall be determined 
by proviso (vi) to Rule 33 as it finally 
emerged out after the second amend- 
ment of 26th September, 1956. In this 
view of the state of law petitioners’ case 
will be governed not by the original pro- 
viso (vi) to Rule 33 as it stood in 1955, 
but the amended proviso will be attract- 
ed to determine their seniority. 


19. Learned counsel for the peti- 
tioners then argued that amend- 
ments subsequently introduced in pro- 
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viso (vi) to Rule 33 are violative of 
Article 16 of the Constitution as they 
have the effect of taking away the 
guarantee of equal opportunity, enshrin- 
ed therein as it would definitely put ob- 
stacles in the way of the petitioners to 
get further promotion in the service. If 
this contention is examined minutely 
then it comes to this that the rule-mak- 
ing authority wes not competent to 
amend a rule retrospectively which may 
take away rights of further promotion 
already vested in -he petitioners because 
of their rank in the seniority list which 
they were entitled to get because of the 
unamended provision of rule regarding 
determination of s=niority. 


20. Mr. Bhargava candidly ad- 
mitted before me that if the proviso (vi) 
of Rule 33 as it now stands after the 
amendment had been in existence at the 
time when the petitioners had joined the 
Rajasthan Police S=rvice then his clients 
could not have challenged the rule as 
being violative of Article 14 or 16 of the 
Constitution, as the petitioners in that 
case would have joined the service on 
a clear understanding that persons ap- 
pointed by promotion to the service 
within a period of 12 months from the 
date of the petitioners’ appointments, 
shall rank higher <n seniority, but since 
this was not the case at the time when 
they were appointed the subsequent 
amendments cannot change the condi- 
tion of service of the petitioners, to their 
disadvantage and cannot debar them 
from claiming a risht to claim higher 
rank in seniority to the respondents. 
The admission of Mr. Bhargava clearly 
shows that there is no inherent infirmity 
in the rule, but according to him it be- 
comes violative of Article 16 only when 
the conditions of service are changed 
after joining the service. This argument, 
therefore, bring me to the controversy 
whether the rule-making authority has a 
power to amend the rule in such a 
manner so as to take away certain rights 
which the petitioners could have claim- 
ed under the unamended rules. 


21. This question had come up 
before the Supreme Court. In AIR 1967 
SC 1889 whether the rules governing the 
conditions of the service of the Govern- 
ment employee can be changed unila- 
terally by the Government to the detri- 
ment of the employee or not. Their 
Lordships of the Supreme Court in this 
connection observed as follows :— 


“It is true that the origin of the 
Government service is contractual. There 
is an offer and acceptance in every case. 
But once appointed to his post or office 
the Government servant acquires a sta- 
tus and his rights and obligations are no 
longer determined by consent of the par- 
ties, but by statute or statutory rules 
which may be framed and altered uni- 
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laterally by the Government. In other 
words, the legal position of a Govern- 
ment servant is more one of status than 
of contract. The hall-mark of status is 
the attachment to a legal relationship of 
rights and duties imposed by the public 
law and not by mere agreement of the 
parties. The emolument of the Govern- 
ment servant and his terms of service 
are governed by statute or = statutory 
rules which may be unilaterally altered 
by the Government without the consent 
of the employee.” 

Their Lordships while further discuss- 
ing the aspect of the question as to what 
extent the domain of law can govern 
the conditions of service of a Govern- 
ment servant further observed: 


“But it is obvious that the relation- 
ship between the Government and its 
servant is not like an ordinary contract 
of service between a master and servant. 
The legal relationship is something en- 
tirely different, something in the nature 
of status. It is much more than a purely 
contractual relationship voluntarily en- 
tered into between the parties. The 


duties of status are fixed by the law and’ 


in the enforcement of these duties society 
has an interest. In the language of juris- 
prudence status is a condition of mem- 
bership of a group of which powers and 
duties are exclusively determined by law 
and not by agreement between the par- 
ties concerned.” 


“We are therefore of the opinion that 
the petitioner has no vested contractual 
right in regard to the terms of his ser- 
vice and that counsel for the petitioner 
has been unable to make good his sub- 
mission on this aspect of the case. 


22. B. S. Vadera v. Union of 
India AIR 1969 SC 118 the Supreme 
Court further reiterated tbis principle by 
saying :— 


“If the appropriate Legislature has 
passed an Act, under Article 309, the 
rules framed under the proviso, will 
have effect, subject to the Act, but in 
the absence of any Act, of the appro- 
priate Legislature, on the matter, the 
rules, made by the President, or by such 
person as he may direct are to have full 
effect, both prospectively, and _  retros- 
pectively. Apart from the limitations 
pointed out above, there is none other, 
imposed by the proviso to Article 309 re- 
garding the ambit of the operation of 
such rules.” 


These observations of the Supreme Court 
make it clear that the rule-making au- 
thority under Article 309 of the Consti- 
tution can make the rules, which may be 
brought into operation with retrospec- 
tive effect, and the employee cannot 
claim that rights vested in him prior tol: 


coming into force of certain rules should|* 


be allowed to be enjoyed by him in spitel. 
of the rules having come into operation 


i 


a a 


w 


1971 


with retrospective effect. In view of 
this state of law, the petitioners cannot 
Claim that their seniority must now be 
determined in accordance with the un- 
amended proviso to Rule 33, which then 
stood when they were appointed as 
members of Rajasthan Police Service. 


23. The respondents, as is clear 
from Ex. P. 7, were appointed to the 
Rajasthan Police Service on 29th May, 
1956, in a promotion quota of 1955 
through the Wrocess of promotion and of 
special selection. The date of their ap- 
pointment that is 29th May, 1956, defi- 
nitely falls within a period of 12 months 
from the date of the appointment of the 
petitioners. The respondents, who are 
promotees, shall, therefore, have prece- 
dence over the petitioners in the matter 
of seniority and they have, in my opinion, 
rightly been declared senior to the peti- 
tioners in the final seniority list Ex. P. 27. 


24. I may now examine another 
argument of learned counsel for the peti- 
tioners that the amendments introduced 
in proviso (vi) to Rule 33 is violative of 
Article 16 of the Constitution as they 
hit the guarantee of the equal opportu- 
nity as enshrined in that Article in the 
matters of future promotion. _ This argu- 
ment of learned counsel is misconceived. 
I do not find any such guarantee embodi- 
ed in Article 16 that a person appointed 
in a particular service must be * assign- 
ed seniority in accordance with the rule 
as it thef-?stood when he was appointed 
to the service and the rule cannot be 
amended by the rule-making authority. 
under proviso to Article 309 of the Con~ 
stitution with retrospective effect even 
though such an amendment was neces- 
sary in the interest of Service. The 
answer to this objection is found in the 
law laid down by the Supreme Court that 
rules governing the condition of Service 
of a Government servant who by virtue 
of his appointment in the Service enjoys 
certain status can be changed unilateral- 
ly by the rule-making authority and such 
a change can be introduced with retros- 
pective effect. There is no such funda- 
mental right guaranteed to a Government 
servant under Article 16 of the Constitu- 
tion that his condition of Service cannot 
be changed so as to affect the chances of 
future promotions. If the rule-making 
authority has a power to amend the rules 


with retrospective effect then it would” 


be deemed that the amended Rule 33 was 
introduced in the rules from the date 
when the Rules came into force. The 
canon of construction for incorporating 
the amended law are well settled. The 
Supreme Court in Shamrao v. District 
Magistrate, Thana, AIR 1952 SC 324 has 


, laid down that,— 


Pe “The rule is that when a subsequent 
Act amends an earlier one in such a 
way as to incorporate itself, or a part 
_ 1971 Rai/5 III G—47 


M. M. Kaushib v. 


State (Tyagi J.) {[Prs. 22-25] Raj. 65 


of itself, into the earlier, then the earlier 
Act must thereafter be read and constru- 
ed (except where that would lead to a 
repugnancy, inconsistency or absurdity) 
as if the altered words had been written 
into the earlier Act with pen and ink 
and the old words scored out so that 
thereafter there is no need to refer to 
the amending Act at all.” 


Applying this rule of construction, the 
Proviso (vi) of Rule 33 shall now be 
read as substituted by the amendment 
introduced on 20th September, 1958, and 
it shall be deemed that this proviso as 
it now stands amended by the two 
amendments was in existence at the time 
when the petitioners had entered into 
Police Service. It is candidly conceded 
by the learned counsel for the petitioners 
before me that if proviso (vi) as now 
stands had been in existence at the time 
when the petitioners had accepted the 
Police Service then they could not have 
challenged this proviso as violative of 
Article 16 as the petitioners had accept- 
ed the Service with such an understand- 
Ing. Since the amendments introduced in 
proviso (vi) on 12th of November, 1957, 
and 26th September, 1958, have been 
given retrospective effect it shall be 
deemed that proviso (vi) as amended 
from time to time was present in the 
Rules when the petitioners had accept- 
ed the Service and, therefore, it is not 
open to the petitioners now to challenge 
these amendments as being violative of 
Article 16 of the Constitution. 


25. Now I take up the case of 
petitioner Shri M. M. Kaushib against 
respondents Sarvashri Rameshwar Khu- 
teta and Om Prakash. It is common 
ground between the parties that respon- 
dents Shri Rameshwar Khuteta and Shri 
Om Prakash had appeared along with the 
petitioner in the competitive examination 
conducted by the Rajasthan Public Ser- 
vice Commission in the year 1954 for 
selecting candidates for the appointment 
to the Rajasthan Police Service. Res- 
pondents Rameshwar Khuteta and Om 
Prakash were selected by the Public 
Service Commission and their names 
were sent along with the name of peti- 
tioner Shri M. M. Kaushib to the Govern- 
ment for appointment. The list that 
was sent by the Public Service Commis- 
sion to the Government has been placed 
on record as Ex. P. 1 by petitioner Kau- 
shib. The names of Shri Rameshwar 
Khuteta and Shri Om Prakash find place 
at Nos. 10 and 11 in that list while the 
name of Shri Man Mohan Kaushib is 
placed at No. 18. As is apparent from 
the allegation made by the petitioner 
that the appointment of Shri Rameshwar 
Khuteta and Shri Om Prakash could not 
be notified by the Government along 
with the appointment of the petitioner, 
because they could not qualify them- 
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selves in their medical test. Thereafter 
it so appears that they were found fit 
medically, and, therefore, their appoint- 
ment was notified on 15th December, 
1955. The petitioner, who was appoint- 
ed on 13th of September, 1955, claims 
that since his appointment was prior in 
time he should be ranked higher than 
the respondents Nos. 25 and 26 in senio- 
rity list. The relevant rule governing 
the inter se seniority of the direct re- 
cruits in the service is embodied in pro- 
ty (ii) to Rule 33, which runs as fol- 
ows :— 


"33. Seniority——Seniority in the Ser- 
vice shall be determined by the date of 
the order of appointment to the Services” 
Provided— 

(i) OR ORHAHOEE TEC ES EGS 

(ii) that the seniority inter se of per- 
sons appointed to the Service on the re- 
sult of one and the same examination, 
except those who do not join the Ser- 
vice when a vacancy is offered to them, 
shall follow the order in which they have 
been placed in the list prepared by the 
Commission under Rule 25.” 


Ex. P. 1, is the list which was submitt- 
ed by the Public Service Commission to 
the Government after selecting candi- 
dates through competitive examination. 
It is not disputed that that list was pre- 
pared as the result of one and the same 
examination in which both the respon- 
dents Nos. 25 and 26 and the petitioner 
had appeared for selection to the Rajas- 
than Police Service. The appointment 
of respondents Nos. 25 and 26 has been 
made by the Government as a result of 
the one and the same examination and, 
therefore, proviso (ii) to Rule 33 is at- 
tracted to this case. The general rule of 
seniority as embodied in Rule 33 that 
seniority in the Service is determined by 
the date of the order of the appointment 
to the service, subject to the proviso (ii) 
attached to the rule. Proviso (ii) says 
that the inter se seniority of persons ap- 
pointed to the Service on the result of 
one and the same examination, shall fol- 
low the order in which they have been 
placed in the list prepared by the Com- 
mission under Rule 25. In the list sub- 
mitted by the Commission under Rule 25 
the names of respondents 25 and 26 oc- 
cur at serial numbers 10 and 11, where- 
as the name of the petitioner Shri Kau- 
shib is at number 13. The seniority of 
the respondents therefore has been cor- 
rectly determined by the State Govern- 
ment and in my opinion the petitioner 
cannot claim seniority over Sarvashri 
Khuteta and Om Prakash. 


26. It may be mentioned that 
after the filing of this writ application 
respondent No. 6 Shri Takhat Singh died 
and respondents No. 9 Shri Raghubir 
Singh, No. 26 Shri I. D. Pant, No. 18 
Shri Balu Singh, No. 19 Shri Ram Singh, 
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No. 21 Shri Kanak Mal Mehta, No. 22 
Shri Ratan Singh, and No. 23 Shri 
Ummaid Singh, retired from service. In 
this view of the matter it will be futile 
to discuss the allegations made by the 


petitioners against respondent Ram 
Singh, 
27. For the reasons mentioned 


above both these writ petitions fail and 
they are dismissed with costs. 
Petitions dismissed. 
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V. P. TYAGI, J. 
: Hospital Employees Union, Bikaner, 
Petitioner v. State of Rajasthan and 
others, Respondents. 


Civil Writ Petn. Ne. 793 of 1966, DZ- 
10-12-1969. 


i Industrial Disputes Act (1947), See- 
tion 2 (j) — Industry — Group of Hos- 
itals attached to teaching institution 
alls within definition. AIR 1963 SC 
1873, Disting; AIR 1960 SC 610 and AIR 
1964 SC $03, Followed. (Para 8) 


Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 903 (V 51) = 
1964-2 SCR 458, Hari Nagar Cane 
Farm v. State of Bihar 

(1963) AIR 1963 SC 1873 (V 50) = 
1963-2 Lab LJ 335, University of 
Delhi v. Ram Nath 

€1960) ATR 1960 SC 610 (V 47) = 
1960-2 SCR 866, State of Bombay 


v. Hospital Mazdoor Sabha 5. 6. 7 

Marudhar Mridul, for Petitioner: 

S. K. Tewari Dy. Govt. Advocate, for 
Respondents. 


_ORDER :—The Hospital Employees 
Union, Bikaner (hereinafter referred as 
the Union) has filed this writ applica- 
tion challenging the correctness of the 
order of the State Government refusing 
to refer the dispute raised by the union 
to the Industrial Tribunal on the ground 
that the hospitals attached to the Medi- 
cal Colleges, which are usually termed as 
teaching hospitals, will not fall within 
the category of ‘industry’ as defined in 
Section 2 (j) of the Industrial Disputes 
Act, 1947 (hereinafter referred to as the 
Act). This order of the Government is 
dated 27-5-1966 and is annexed to the 
writ petition as Ex. 3. 

2. There is a Medical College 
established at Bikaner which is known as 
Sardar Patel Medical College. The main 
hospitals in the associated group of hos- 
pitals under the management of the 
Principal of the said Medical College are 
attached to the Medical College, Bikaner, 
The workmen of the said hospitals rais- 
ed certain demands with regard to the 
confirmation of the employees of the 
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hospitals and the enforcement of the Pro- 
vident Fund Scheme and also an in- 
crease of Rs. 5 in Dearness Allowance 
from February, 1964 instead of March 
1964, and for the grant of grade incre- 
ments. These demands were sent to 
the Conciliation Officer, Bikaner with a 
request that he may commence concilia- 
tion proceedings but it appears that the 
Conciliation Officer submitted his failure 
report because the College authorities 
are said to have shown a non-co-opera- 
tive attitude towards the conciliation pro- 
ceedings. 


Thereafter, the union approached 
the State Government and requested that 
the dispute may be referred to the 
Industrial Tribunal for adjudication but 
the Government relying on the Supreme 
Court authority in The University of 
Delhi v. Ram Nath, AIR 1963 SC 1873 
rejected the union’s demand of referring 
the matter to the Tribunal on the ground 
that the hospitals attached to the Medi-~ 
cal Colleges are teaching hospitals and 
they do not fall within the category of 
an ‘industry’. Having felt aggrieved by 
this order of the Government, the union 
ae filed this writ application in this 

ourt. 


3. A reply has been filed on be- 
half of the respondents wherein the posi- 
tion taken by the Government has been 
adhered to and it is claimed that the 
hospitais attached to the teaching insti- 
tutions like Medical Colleges do not fall 
within the term ‘industry’ as defined in 
Section 2(j) of the Act. 


4. The main question for deter- 
mination in this petition is whether the 
hospitals attached to the medical colleges 
are industries or not. 


5. In the State of Bombay v. Hos- 
pital Mazdoor Sabha, AIR 1960 SC 610 
the Supreme Court declared the hospi- 
tals as industry. In that case also, the 
hospital was attached to the medical col- 
lege but this question was not raised 
whether the hospitals attached to the 
medical college fall within the definition 
of ‘industry’ or not. Their Lordships of 
the Supreme Court while considering 
the attributes the presence of which 
brings an activity or undertaking within 
Section 2 (i) on the ground that it is 
analogous to trade or business, observed 
as follows: 


“It is difficult to state these possible 
attributes definitely or exhaustively; as 
a working principle it may be stated that 
an activity systematically or habitually 
undertaken for the production or distri- 
bution of goods or for the rendering of 
material services to the community at 
large or a part of such community with 
the help of employees is an undertaking. 
Such an activity generally involves the 
co-operation of the employer and the 
employees; and its object is the satisfac- 
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tion of material human needs. It must 
be organised or arranged in a manner 
in which trade or business is generally 
organised or arranged. It must not be 
casual nor must it be for oneself nor for 
pleasure. Thus the manner in which 
the activity in question is organised or ar- 
ranged, the condition of the co-operation 
between employer and the employee 
necessary for its success and its object 
to render material service to the com- 
munity can be regarded as some of the 
features which are distinctive of activi- 
ties to which Section 2 (j) applies. 
Judged by this test there would be no 
difficulty in holding that the State is car- 
rying on an undertaking when it runs 
the group of Hospitals in question.” 


6. In Haririagar Cane Farm v. 
State of Bihar, AIR 1964 SC 903 the 
learned Judges further pointed out 
while upholding the judgment in AIR 
1960 SC 610 that “one of the conside- 
rations which weighed with this Court 
in dealing with the dispute raised by the 
appellant in that case was that in the 
First Schedule to the Act which en- 
umerates industries which may be de- 
clared as public utility service under 
section 2 (a) (vi), three entries had been 
added by Act 36 of 1956. One of these 
Was services in hospitals and dispensa- 
ries, and so, it was clear that after the 
addition of the relevant entryin the First 
Schedule it would not have been open to 
anybody to suggest that service in hos- 
pitals does not fall under Section 2 (j).” 


T. In view of these clear obser- 
vations of the Supreme Court, it is diffi- 
cult for me to uphold the view taken by 
the Government that the group of hos- 
pitals because they are attached to a 
teaching institution cannot fall within 
the definition of ‘industry’ as given in 
Section 2 (i) of the Act. The Govern- 
ment did not correctly understand the 
import of the judgment of the Supreme 
Court in AIR 1963 SC 1873. The runn- 
ing of hospitals cannot be compared with 
the functioning of the universities where 
the only work done is imparting of edu- 
cation, There the employees employed 
by the universities, except the profes- 
Sors and the lecturers, do not in any 
manner serve the community directly in 
imparting education. Their function is 
to help those functionaries of the univer- 
sity who impart education but that is 
not so in the hospitals. 


Every nurse, whether male or 
female, compounder, doctor, ward boy 
etc, they all render cumulative service 
to the community and, therefore, while 
applying the test laid down by the 
Supreme Court in AIR 1960 SC 610, hos- 
pitals do fall within the purview of the 
expression ‘industry’ as defined in Sec- 
tion 2 (i) of the Act whereas university 
stands on a different footing. It is in 
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this manner that the distinction between 
AIR 1960 SC 610 and AIR 1963 SC 1873 
can conveniently be drawn. If a hospi- 
tal is attached to a medical college then 
the functions of the employers and em- 
ployees are not changed and the princi- 
ples that have been laid down by the 
Supreme Court in declaring the hospi- 
tal or the group of hospitals as ‘industry’ 
would not be altered simply because 
those hospitals are attached to the edu- 
cational institutions. 


8. For the reasons mentioned above, 
the hospitals at Bikaner, though attach- 
ed to the Sardar Patel Medical College, 
fall within the definition of ‘industry’. 
In this view of the matter, the order 
passed by the Government cannot stand 
and it is, therefore, set aside. The writ 
petition is accordingly decided. The peti- 
tioner shall get costs from the State Gov- 
ernment. 

Petition allowed. 
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B. P. BERI AND L. S. METHA JJ. 
Guljara Singh, Appellant v. State of 
Rajasthan, Respondent. 
Criminal Appeal No. 231 of 1969, D/- 
16-2-1970 against Judgment of S. J. 
Ganganagar, D/- 25-2-1969. 


(A) Evidence — Appreciation of — 
Witnesses for prosecution silent as to 
how accused were injured — Evidence 


cannot be considered as wholly true. 
AIR 1968 SC 1281, Rel. on. {Para 3) 


(B) Maxims — “Falsus in uno falsus 
in omnibus” (false in one thing, false in 
everything) — Neither sound rule of law 
nor of practice, (Para 4) 

(C) Evidence — Appreciation of — 
One part of evidence disbelieved — Court 
of fact has a right to act on the rest — 
Court must scrutinise evidence to sepa- 
rate grain from chafi — Court cannot 
disbelieve the substratum of prosecution 
case or material part of evidence and re- 
construct a story of its own out of the 
rest. ATR 1956 SC 513 & AIR 1965 SC 
277, Relied on. (Para 4) 


(D) Evidence — Appreciation of — 
Witness stating in Court that he saw 
that deceased was equipped with pistol 
and cartridges — Witness not speaking 
about it to anyone — He is not reliable 
witness — Witness not making that state- 
ment before police nor in first informa- 
tion report — Such omission is a contra- 
diction within Section 162, Criminal P.C. 
and an obvious improvement. AIR 1964 
SC 1563, Rel. on. (Para 6) 

(E) Evidence Act (1872), Sec. 114, 
Illus. (g) —- Independent witness kept 
back — Adverse inference can be drawn. 
0 AAA aN SUNN, 
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It is the bounden. duty of the pro- 
secution to examine a material, indepen- 
dent witness particularly when no allega- 
tions are made that if produced he will 
not speak the truth. If such witness is 
kept back not only an adverse inference 
under Section 114, Illus. (g) can be drawn 
but it casts Serious reflection on the fair- 
ness of the trial. Such omission pre- 
judices an accused when not satisfactorily 
explained. AIR 1936 PC 289 & AIR 1915 
Cal 545, Relied on. (Para 8) 


_ _ (F) Penal Code (1860), Ss. 97, 100 — 
Right of private defence, extent of — 
Plea of self-defence need not be taken — 

en Court can consider such plea — 
Burden of proof, how discharged. 


Right of private defence arises to an 
accused not only against the person who 
actually inflicts a blow but against all 
members of an unlawful assembly form- 
ed with a common object. ILR (1954) 4 
Raj 7, Rel. on. ~ (Para 10) 


Infliction of a gun shot injury must 
lead to a reasonable apprehension that 
grievous hurt or death might be caused. 
In such a case right of private defence 
under Section 100 would extend to 
causing of death. It does not make 
any difference if one or more shots were 
fired. (Paras 11, 12) 


It is not necessary for an accused to 
set up a right of private defence. Even 
if the accused does not plead self-defence, 
it is open to the Court to consider such 
a plea if the same arises from the mate- 
rial on record. The burden of establish- 
ing the plea is no doubt on the accused 
but the burden can be discharged by 
showing preponderance of probabilities 
in favour of that plea. AIR 1927 Mad 
97 & AIR 1968 SC 702, Relied on. 

(Paras 10, 12) 


(G) Evidence Act (1872}, Section 105 
— Plea of exception — Proof. 


An accused who pleads an excep- 
tion is entitled to be acquitted if upon 
the consideration of the evidence as a 
whole including the evidence given in 
support of the plea of general exception 
a reasonable doubt is created in the mind 
of the Court about the guilt of an accus- 
ed. AIR 1970 All 51 (FB) & AIR 1964 SC 


1563, Rel. on. (Para 12) 
Cases Keferred: Chronological Paras 
(1970) AIR 1970 AIL 51 (V 57) = 

1970 Cri LJ 132 (FB), Rishi 


Kesh Singh v. State 12 
(1968) AIR 1968 SC 702 (V 55) = 

1968 Cri LJ 806, Munshi Ram 

v. Delhi Administration 12 
(1968) AIR 1968 SC 1281 (V 55) = 

1968 Cri LJ 1479, Mohar Rai v. 

v. State of Bihar 
(1965) AIR 1965 SC 277 (V 52) = 

1965 (1) Cri LJ 256, Ugar Ahir 

v. State of Bihar 
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(1964) ATR 1964 SC 1563 (V 51) = 
1964 (2) Cri LJ 472, Dahyabhai 
v. State of Gujarat 


(1956) AIR 1956 SC 513 (V 43) = 
` 1956 Cri LJ 923, Sukha v. State ; 
of Rajasthan 4 


(1954) AIR 1954 SC 692 (V 41) = 
1954 Cri LJ 1742, Bihari Singh v. 
State of Bihar 5 


(1954) ILR (1954) 4 Raj 7 = 1954 

Raj LW 392, Mod Singh v. State HO 
(1943) AIR 1943 PC 159 (V 30) = 

1943-2 Mad LJ 405, Valarshak 

v. Standard Coal Co. 7 
(1941) AIR 1941 All 402 (V 28) = 

1941 All LJ 619 (FB), Prabhoo 

v. Emperor 12 


(1936) AIR 1936 PC 289 (V 23) = 
37 Cri LJ 963, Stephen Senevi- 
ratne v. King 8 


(1927) AIR 1927 Mad 97 (V 14) = 
27 Cri LJ 1198, In re, Jogali 
Bhaigo Naiks 12 
(1915) AIR 1915 Cal 545 (V 2 = 
16 Cri LJ 170, Ram Ranjan Roy 
v. Emperor 8 


O. C. Chatterji, for Appellant; M. D. 
Purohit, for Respondent. 


MEHTA, J.:—The prosecution story, 
in brief, is that on October 12, 1967, at 
about 8 P.M., when the two brothers 
Harnendra Singh and Bayant Singh. sons 
of Jodh Singh, were taking their meals 
in their house in village 12 F.F., they 
heard the shouting of the three persons 
Guljara Singh, Singhara Singh, sons of 
Kishan Singh, and Mit Singh son of 
Sohan Singh as also that of Darbara 
Singh (deceased), son of Kishan Singh. 
Both Harnendra Singh and Bayant Singh 
came out of their house and saw the 
above named persons on the culvert at 
a distance of about 5 ‘“Paundas”. Guliara 
Singh and his partymen challenged 
Harnendra Singh and Bayant Singh and 
asked them to proceed forward. There- 
upon Bayant Singh hurled abuses at 
them. Darbara Singh, Mit Singh and 
Singhara Singh were empty handed. The 
accused Guljara Singh was armed with 
a 12 bore gun. Guljara Singh fired his 
shea at Bayant Singh hitting him on his 

and. He again fired his gun hitting 
Bayant Singh at his left flank, as a result 
of which he fell down. Harnendra Singh, 
Jeet Singh, Sukhvender Singh and 
Bachan Singh took Bayant Singh inside 
their house. Later on, he was taken to 
the railway station, Jorawar-Singhpura, 
in a bullock cart. He was then taken to 
Karanpur by train to get medical aid. 
The Doctor, incharge of the Government 
Dispensary, Karanpur, was not available, 
He was, therefore, taken to a private 
practitioner Sardar Apar Singh, who is 
now dead. Harender Singh then went to 
the police station, Karanpur and lodged 
first information report Ex. P-1. The 
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police registered a case and started in- 
vestigation. The Sub-Divisional Magis- 
trate, Karanpur, was approached by the 
police to record dying declaration of 
Bayant Singh. Bayant Singh, however, 
refused to make any statement. Dr. Apar 
Singh advised Harnendra Singh and 
others to take Bayant Singh to Ganga- 
nagar Hospital. When he was being 
taken in a jeep car, he breathed his last 
on the way near the village Sahib Singh- 
wala. The dead body of Bayant Singh 
was brought to Karanpur. The Medical 
Officer, Incharge Karanpur Dispensary, 
was out of station. Dr. ©. S. Bhati, 
Medical Officer, Padampur, was request- 
ed to conduct the post-mortem examina- 
tion of the dead body of Bayant Singh. 


As a result of the autopsy the 
following injuries were noticed by the 
Doctor :—— 


1. lLacerated wound }” x 2” on the 
palmer surface ofleft thener emminence. 
No blackening, or scorching or tatooing 
was present, 


_ 2 Gun shot wound of entry with 
irregular lacerated inverted edges 

” x 1” chest cavity deep on the fifth 
left intercostal space middle vicular line. 
No blackening or scorching was present. 


3. Gun shot wound of exit 1/3” x }” 
on the back of the chest left 
side on the lateral side of the lateral 
border of left scapula lower edges of the 
wound were inverted and lacerated. No 
blackening or scorching or tatooing was 
present, 


Internal += 


The gun shot wound of entry 14” x1"x 
chest cavity deep with a lacerated 
Inverted irregular edges in the fifth inter- 
costal space mid clavicula line communi- 
cated with the exit wound 1/3” x }” on 
the back of the chest on the lateral side 
of the lower part of the left scapula. 
The gun shots transversed through the 
pleural cavity and pericardial cavity, in- 
juring the apex of the heart. Inferior 
surface and lower part of the left lung 
was coming out through the pleural 
cavity into the sub-cutaneous tissue. 
Seven shots were found lodged in an area 
of 3” x 4” around the exit wound on the 
left side of the back of the chest. The 
pericardial and pleural cavity were full 
of dark blood. Left half of the heart 


also contained some blood. Right half 
of the heart also contained some 
blood. A cork was removed from 
the chest wound and the seven 
shots from the back of the chest. Fifth 
and sixth ribs were fractured in the 


posterior part. In larynx trachea and 
right lung nothing abnormal was detect- 
ed. Liver, spleen and kidney were pale. 
Bladder was empty. Stomach and small 
intestines contained food material in the 
process of digestion. 
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In the opinion of the Doctor the 
cause of death was shock and haemor- 
rhage as a result of the gun shot wound 
on the chest. The injuries were ante- 
mortem and were sufficient in the ordi- 
nary course of nature to cause death, 
Injuries Nos. 2 and 3 were caused by 
gun fire. The Doctor is not very sure 
about the nature of injury No. 1 on the 
palmer surface. Probably it was caused 
by gun fire. The Station House Officer, 
Karanpur, prepared a site plan, and in- 
quest report. In the meantime a cross- 
case was registered against Jeet Singh, 
Balbir Singh, Sukhvendra Singh and 
Gurmej Singh for murdering Darbara 
Singh, brother of the accused Guliara 
Singh and Singhara Singh. The accused 
Guljara Singh, Mit Singh and Singhara 
Singh were arrested on October 15, 1967. 
After the investigation was concluded, 
Singhara Singh, Mit Singh and Guliara 
Singh were challaned by the police in 
the Court of Sub-Divisional Magistrate, 
Karanpur. The committing Court con- 
ducted proceedings in accordance with 
the provisions of Section 207-A, Criminal 

. C, and committed the accused to the 
Court of the Sessions Judge, Ganganagar. 
Guljara Singh was to be tried under Sec- 
tion 302, I. P. C. Singhara Singh and 
Mit Singh were to stand trial under Sec- 
tion 302/34, I. P. C. 


The trial Court charged the accused 
Guljara Singh under Section 302, I. P. C. 
and Singhara Singh and Mit Singh under 
Section 302, read with Sec. 114, Indian 
Penal Code, to which they pleaded not 
guilty. In support of its case the prosecu- 
tion examined 8 witnesses. In his state- 
ment recorded under Section 342, Crimi- 
nal P. C., Guliara Singh denied to have 
fired at Bayant Singh and pleaded alibi. 


Singhara Singh and Mit Singh stated 
that on the day of the occurrence at 
about 7-45 P.M. when Singhara Singh 


and his brother Pyara Singh were inside 
their house and their brother Darbara 
Singh had gone out, they heard Balbir 
Singh uttering insulting or coarse langu- 
age. Pyara Singh went out of the house 
and after a minute or two Singhara Singh 
also came out. They saw Darbara Singh 
and Pyara Singh standing near the 
‘Kharas’ (grinding machine) and Jeet 
Singh and Balbir Singh standing in front 
of the house of Harnendra Singh. Balbir 
Singh was armed with a double barrel 
fun and his brother Jeet Singh was 
having a ‘Kirpan’. Harnendra Singh and 
Sukhvendra Singh also came there. Sukh- 
vendra Singh had a double barrel gun 
and a bag of cartridges. Sukhvendra 
Singh challenged the accused party. But 
Mit Singh and Charan Singh took him 
under a ‘Bod’ tree near Jeet Singh and 
Balbir Singh. Singhara Singh, Pyara 
Singh and Darbara Singh then started 
towards their houses. In the meantime 
Gurmej Singh came and inflicted a blow 
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to Singhara Singh with the blunt side of 
Takua : Pyara Singh caught hold of 
Gurmej Singh’s tuft of hair and Singhara 
Singh snatched ‘Takua’ from Gurmej 
Singh and inflicted 2 or 3 blows to him 
therewith. 


Darbara Singh went towards the 
culvert and told Harnendra Singh that 
the opposite party was doing injustice to 

im. Jeet Singh then asked Balbir 
Singh to shoot at Darbara Singh. Balbir 
Singh made two fires Simultaneously hit- 
ting Darbara Singh. Soon after Jeet 
Singh delivered a ‘Kirpan’ blow to Dar- 
bara Singh’s head, culminating in his 
death on the spot. Bayant Singh, who 
was a friend of Darbara Singh, approach- 
ed him and so did Pyara Singh. Jeet 
Singh then shouted that Pyara Singh, the 
elder member of the family, should be 
done to death. Thereupon Balbir Singh 
fired towards Pyara Singh. Pyara Singh, 
however, jumped into a nearby pit and 
the two shots hit Bayant Singh. Harnen- 
dra Singh, Jaswant Singh and Kundan 
Singh carried Bayant Singh to his house. 
When Balbir Singh, Jeet Singh and 
Sukhvendra Singh commenced carrying 
the dead body of Darbara Singh towards 
Harnendra Singh’s house, the latter told 
them as to why they were bringing 
Darbara Singh there. 


The dead body of Darbara Singh 
was, therefore, left by them near the 
culvert. Later on, it was carried by 
Pyara Singh and others to their house. 
In their defence the accused examined 
D., W. 1 Charan Singh. The trial Court, 
by its judgment, dated February 25, 
1969, convicted the accused Guliara 
Singh under Section 302, I. P. C., and 
sentenced him to imprisonment for life. 
The accused Mit Singh and Singhara 
Singh were acquitted of the offence, with 
which they were charged. Aggrieved by 
the above verdict, Guliara Singh has filed 
this appeal. 


2. Contention of learned counsel 
for the appellant is two-fold. His first 
grievance is that the prosecution has 
failed to prove that Guljara Singh shot 
Bayant Singh dead. His another argu- 
ment is that even if it is proved that 
Guljara Singh fired his gun at Bayant 
Singh, he did so in the exercise of the 
right of private defence of his person. 
Learned counsel for the State vehement- 
ee the judgment of the Court 

elow. 


3. We may now take up the first 
point. The prosecution in support of its 
case examined 4 witnesses, namely, 
P. W. 1 Harnendra Singh, son’ of Jodh 
Singh, and brother of the deceased 
Bayant Singh; P. W. 2 Gurmej Singh, son - 
of Badhva Singh: P. W. 3 Sukhvendra 
Singh, son of Gurmej Singh, and P. W. 6 
Jeet Singh, son of Thakur Singh. P. W.1 
Harnendra Singh, who lodged the first 
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information report Ex. P-1, with the 
police station Karanpur, on October 12, 
1967, at 10-15 P.M. states that he and 
his brother Bayant Singh were taking 
their meals. They at that time heard 
shouts and abuses of Singhara Singh, 
Darbara Singh, Guljara Singh and Mit 
Singh, Thereafter both he and his brother 
came out of their house. Guljara Singh 
had a gun and the other three_ persons, 
namely, Singhara Singh, Mit Singh and 
Darbara Singh, were empty-handed. In 
the meantime Sukhvendra Singh, Jeet 
Singh and Gurbachan Singh also arrived 
there. Bayant Singh abused the accused 
persons in return. Guljara | Singh then 
fired at Bayant Singh, hitting, his left 
thumb. He fired again on his rib. 


Bayant Singh, having received a 
serious injury, fell down. The _ witness 
further states that the Sub-Divisional 
Magistrate, Karanpur, wanted to record 
dying declaration of Bayant Singh, but 
he refused to make any such statement, 
although he was in his senses and was 
talking to the people then. The witness 
further says that he did not see anyone 
inflicting injury to Gurmej Singh and 
that none of the accused persons asked 
Guliara Singh to fire. In the police 
statement Ex. P-6, at portion marked A 
to B, the witness had said that both 
Singhara Singh and Mit Singh had asked 
Guljara Singh not to run away and to 
hand over his gun to them or he himself 
should fire it. Thereupon Guljara Singh 
came forward and fired his gun, hitting 
Bayant Singh. No explanation is forth- 
coming in regard to this important and 
pertinent discrepancy. On the other 
hand, the witness has deposed before the 
trial Court that Darbara Singh, Singhara 
Singh and Mit Singh did not utter a 
word on the spot. 


Curiously enough the witness has 
also stated that Gurbachan Singh, Sukh- 
vendra Singh, Bayant Singh and he him- 
self were empty-handed. He is uncom- 


municative as to how Darbara Singh 
sustained injuries, causing his death on 
the spot. He, however, admits that 


Darbara Singh did receive gun fire in- 
juries. The witness further admits that 
there was none else besides the above- 
named persons on the scene of the crime. 
The witness also says that Balbir Singh 
was not on the spot, nor did he fire his 
gun at Darbara Singh and that Darbara 
Singh and Balbir Singh were friends and 
that it was wrong to suggest that Balbir 
Singh had fired his gun at Bayant Singh. 


According to the Doctor C. S. Bhati, 
Medical Officer, Government Dispensary, 
Padampur, who conducted the post- 
mortem examination of Darbara Singh’s 
dead body on October 18, 1967, at 10 a.m. 
Darbara Singh received 6 gun shot in- 
juries and one incised wound on the 
head, The Doctor is of the opinion that 
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Darbara Singh must have died instan- 
taneously and probable time of the death 
was within 24 hours of his conducting the 
post-mortem examination. In his opinion, 
Darbara Singh died of shock and haemor- 
rhage as a result of the gun shot injuries 
and that those injuries were in the ordi- 
nary course of nature sufficient to cause 
his death, The injuries were ante- 
mortem. 


It is also in the evidence of Dr. Bhati 
that Singhara Singh received the follow- 
ing 3 injuries :— 

1. Lacerated wound 6” x 3” x 1” on 


eee eye brow just above the lateral 
part. 


__ 2. Abrasion 1)” x 1/6” on the left 
side of back medial to the scapula. 
__ 8, Abrasion 14” x-1/8” on the right 
Side of back lumber region. 
These injuries were simple and were 
caused by a blunt object. Their dura- 
tion was 48 hours. His medical examina- 
tion took place on October 14, 1967. The 
witness Harnendra Singh is reticent not 
only in regard to the death of Darbara 
Singh, but also about.the injuries of 
Singhara Singh. The trial Court wholly 
ignored the significance of the injuries 
on the persons of Darbara Singh and 
Singhara Singh. The injuries sustained 
by the two victims at the time of the 
occurrence are highly probabilised. The 
prosecution witness had a duty to explain 
these injuries, but he fails to do so. 
Under the circumstances, we are un- 
able to agree with the trial Court that 
the testimony of Harnendra Singh is 
trustworthy. In our judgment, silence 
on the part of the witness Harnendra 
Singh in regard to the various injuries 
found on the bodies of the above-named 
two persons shows that his evidence re- 
lating to the incident is not true or, at 
any rate, not wholly true. The trial 
Court did not take into consideration this 
Salient feature of the case. We are thus 
satisfied that the Court below erred in 
relying upon the testimony of Harnendra 
Singh onthe sole ground that the version 
put forward by him is supproted by 
the first information report. In this con- 
nection we may refer to a decision of 
their Lordships of the Supreme Court, 
in Mohar Rai v. State of Bihar, AIR 1968 
SC 1281. In that case His Lordship 
Bees J., speaking for the Court, observ- 
ed: 


“The evidence of Dr. Bishun Prasad 
Sinha (P. W. 18) clearly shows that 
those injuries could not have been self- 
inflicted and further, according to him if 
was most unlikely that they would have 
been caused at the instance of the appel- 
lants themselves. Under these circum- 
stances, we are unable to agree with the 
High Court that the prosecution had no 
duty to offer any explanation as regards 
those injuries. In our judgment, the 
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failure of the prosecution to offer any 
explanation in that regard shows that 
the evidence of the prosecution witnesses 
relating to the incident is not true or, at 
any rate, not wholly true. Further 
those injuries probabilised the plea taken 
by the appellants.” 


4. The maxim “falsus in uno 
falsus in omnibus” (false in one thing 
false in everything} is neither a sound 
rule of law, nor a rule of practice. In 
other words, where one part of a wit- 
ness’s evidence is disbelieved, Judges of 
fact have the right to act on the rest of 
his testimony: see Sukha v. State of 
Rajasthan, AIR 19&6 SC 513. It is, there- 
fore, the duty of the Court to serutinise 
the evidence carezully and separate the 
grain from the cheff. But, as has been 
observed in Ugar Ahir v. State of Bihar, 
AIR 1965 SC 277, the Court cannot 
obviously disbelieve the substratum of 
the prosecution case or the material part 
of the evidence and reconstruct a story 
of its own out of the rest. The fact that 
Darbara Singh sustained certain injuries 
on the scene of the crime has got very 
important bearing in this case. The wit- 
ness Harnendra Singh, as has been 
observed above, Eeeps mum in regard 
to this very conspicuous aspect of the 
matter. If the evidence of this wit- 
ness is disbelievel on this very im- 
portant aspect of the case, what else re- 
mains? The trial Court could not have 
removed the grain and accepted the 
chaff, and convicted the appellant solely 
on the basis of the testimony of Harnen-~ 
dra Singh, P. W. 1 


5. We now pass on to the testi- 
mony given by Gurmej Singh, P. W. 2. 
Contrary to the statement of Harnendra 
Singh, brother of zhe deceased Bayant 
Singh, Gurmej Singh says that Guliara 
Singh had a 12 bore gun, Mit Singh had 
a lathi, Singhara Singh hada ‘Barchi’ 
and Darbara Singh had a sword. The 
witness also says that Singhara Singh and 
Darbara Singh caught hold of the tuft 
of his hair and Singhara Singh gave 
blows to him with the blunt side of his 
‘Barchi’. This is not corroborated by 
Harnendra Singh, P. W. 1, nor by any 
medical evidence. The witness then says 
that Gulijiara Singh came forward on the 
culvert and fired at Bayant Singh, which 
hit him on his left hand. Then Bayant 
Singh fired which hit Darbara Singh. 
Bayant Singh frec two shots simultane- 
ously. Guljara Sinzh then ran away to- 
wards his house. Singhara Singh and 
Mit Singh reprimanded Guliara Singh 
and told him either to shoot or to hand 
over his gun to them. Before these per- 
sons asked Guljara Singh to transfer his 
gun, Darbara Singh moved forward, 
whereupon Bayart Singh, fired on him 
twice and hit him, as a result of which he 
fell down. Guliara Singh, after hearing 
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from Singhara Singh and Mit Singh, also 
fired at Bayant Singh hitting him on the 
chest. This story related by Gurmej 
Singh is not in conformity with the pro- 
secution case as unfolded in the first in- 
formation report. It is nowhere men- 
tioned in Ex. P-1 that Gurmej Singh’s 
bunch of hair was caught by Singhara 
Singh and Darbara Singh and that 
Singhara Singh inflicted blows to him. It 
is also not the prosecution case that 
Bayant Singh fired his gun at -Darbara 
Singh or that Singhara Singh and Mit 
Singh told Guljara Singh either to shoot 
or to transfer his gun to them or that 
Darbara Singh moved forward and then 
Bayant Singh fired at him. 


_ That apart, the witness Gurmej 
Singh says that- Bayant Singh had a 12 
bore pistol with him. This is contradicted . 
by the witness P. W. 1 Harnendra Singh, 
who says that he was unarmed. The fact 
that Singhara Singh inflicted 4 or 5 
blows to the witness Gurmej Singh is 
not corroborated by any medical evi- 
dence. The fact that Guljara Singh fired 
the round on Bayant Singh from a dis- 
tance of 5 paces is not supported by the 
medical evidence. The witness Gurmej 
Singh testifies that he did not notice any 
injury on the person of Singhara Singh. 
This aspect of the matter is falsified by 
the medical evidence. 


The witness admits in his cross-exa- 
mination that he saw Bayant Singh firing 
twice at Darbara Singh. This fact is 
belied by P. W. 2 Harnendra Singh and 
the first information report submitted by 
him. Curiously enough the witness left 
his home soon after the occurrence and 
went away towards the Punjab. He did 
not relate this incident to anyone for 
more than a month i.e. upto Novem- 
ber 15, 1967. This conduct is unnatural 
and inexplicable, for we cannot see what 
he had to fear: vide Bihari Singh v. 
State of Bihar, AIR 1954 SC 692. In his 
police statement Ex. D-1 at portion mark- 
ed A to B he had said that Guliara 
Singh’s gun fire might have hit Bayant 
Singh. That shows that he was not cer- 
tain whether Bayant Singh had been 
actually hit by Guljara Singh. The wit- 
ness says that Bayant Singh had made 2 
fires which hit Darbara Singh and at the 
same breath he suggests that Bayant 
Singh and Darbara Singh were not on 
inimical terms with each other. For 
these reasons, the trial Court was justi- 
fied in not placing any reliance upon the 
testimony of this witness. 


There is another important factor 
that merits consideration. The ‘witness 
admits that a cross case in respect of the 
murder of Darbara Singh was pending 
against him as also against Jeet Singh, 
Sukhvendra Singh and Balbir Singh. In 
that contest the possibility of suppressing 
truth and falsely implicating the accused 
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persons cannot be ruled out just to save 
his own skin. 


6. P. W. 3 Sukhvendra Singh, son 
of Gurmej Singh, substantially repeats 
the version of his father. The witness 
did not raise any alarm in the course of 
the whole event even after seeing his 
father being beaten. This appears to us 
to be unnatural. The witness then says 
that Bayant Singh had a pistol and 
cartridges. The obvious: object of making 
such a statement is to shift the respon- 
sibilty of committing the murder of 
Darbara Singh on the deceased Bayant 
Singh. Harnendra Singh, P. W. 1, says 
that Bayant Singh was empty-handed. 
Had Bayant Singh been equipped with 
a pistol and cartridges, as related by the 
witness, these articles could have well 
been recovered. The witness also states 
that he did not relate this incident to 
anyone before October 15, 1967. It is 
ifficult, if not impossible, to believe 
that if really such an important happen- 
ing was noticed by him, he would not 
pes about it to any other person for 
Ong. 


In the police statement Ex. D-2 the 
witness did not say that Bayant Singh 
fired twice at Guljara Singh and that 
Darbara Singh had been hit thereby. The 
witness does not furnish any explana- 
tion as to why such an important allega- 
tion stood omitted in the first informa- 
tion report. The statement made in the 
trial Court by this witness is really in- 
consistent with the earlier statement 
made before the police and it is, there- 
fore, a contradiction within the meaning 
of Section 162, Criminal P. C. We, there- 
fore, cannot place reliance on the evi- 
dence of this witness. It is an obvious 
development to the prejudice of the ac- 
cused: vide Dahyabhai v. State of Guia- 
rat, AIR 1964 SC 1563. Like P. W. 2 
Gurmej Singh the witness Sukhvendra 
Singh is also involved in a cross case of 
murder of Darbara Singh. For all these 
reasons, the trial Court rejected the 
testimony of this witness and in our 
opinion rightly so. 


Te P. W. 6 Jeet Singh in his exa- 
mination-in-chief corroborates the testi- 
mony of Gurmej Singh. The witness 
says that Mit Singh gave lathi blows to 
Gurmej Singh and that Singhara Singh 
dealt blows to him with the blunt side 
of his ‘Barchi’. This is not supported by 
any medical evidence. He says that 
Bayant Singh had a 12 bore gun. This 
is negatived by P. W. 1 Harnendra Singh. 
He further deposes that Bayant Singh fir- 
ed at Guljara Singh, which hit Darbara 
Singh. Bayant Singh reloaded his pistol 
and again fired at Darbara Singh and 
shot him dead. This is controverted by 
P. W. 1 Harnendra Singh, who says that 
Darbara Singh and Bayant Singh were 
on friendly terms and that there was no 
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basis for Bayant Singh firing at Darbara 
Singh. He stated in his police statement 
Ex. D-3 that 3 fires were resorted to by 
Bayant Singh. But before the trial 
Court he deposed that four fires were 
made by him. The witness does not ex- 
plain where Bayant Singh’s pistol had 
gone after his death. The witness says 
that he did not see any injury on the 
person of Singhara Singh or on Darbara 
Singh’s hand. These facts are belied by 
the medical evidence. The witness is also 
involved in a cross case of murder of 
Darbara Singh. There is no wonder 
that with a view to make a frenzied 
effort to absolve himself from criminal 
liability he suppressed the truth and put 
forward narration inconsistent with the 
prosecution version. The trial Court, 
therefore, was perfectly justified in re- 
jecting his testimony. 


In this connection, a reference is 
made to Valarshak v. Standard Coal Co., 
AIR 1943 PC 159. The relevant passage 
occurring in the head-note (a) of the 
judgment is quoted below: 


“The appellate Court should not 
ordinarily interfere with the trial Court’s 
opinion as to the credibility of a witness 
as the trial Judge alone knows the 
demeanour of the witness; he alone can 
appreciate the manner in which the ques- 
tions are answered, whether with honest 
candour or with doubtful plausibility, 
and whether after careful thought, or 
with reckless glibness; and he alone can 
form a reliable opinion as to whether 
the witness had emerged with credit 
from a cross-examination.” 


In our opinion, the trial Judge, who had 
the opportunity of judging the recollec- 
tion and truthfulness of the witnesses, 
was right in rejecting the evidence of 
Gurmej Singh, P. W. 2, Sukhvendra Singh 
P. W. 3 and Jeet Singh, P. W. 6, the co- 
accused in a cross-case. 


8. It may also be stated here that 
according to the testimony of Gurmej 
Singh, P. W. 2, Ahalchand Kaparia was 
present at the time of the occurrence, 
He was standing near the house of Balbir 
Singh on the culvert. Sukhvendra Singh, 
P. W. 3, also refers to the presence of 
Ahaichand. There is no manner of 
doubt that all the above-named 4 wit- 
nesses are partisan ones. Harnendra 
Singh being the brother of the deceased 
Bayant Singh and the rest of the wit- 
nesses being the near relations of the 
deceased. Ahalchand was an indepen- 
dent person, who could have given a true 
story. It was the bounden duty of the 
prosecution to examine such a material 
witness, particularly when no allegation 
has been made that, if produced, he 
would not speak the truth. Not only 
does an adverse inference arise against 
the prosecution case from his non-pro- 
duction as a witness in view of illustra- 
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tion (g) to Sec. 114, Evidence Act, but 
the circumstance of his being withheld 
from the Court casts a serious reflection 
on the fairness of the trial. The true 
rule on the question whether it is the 
duty of the prosecution to produce mate- 
rial witnesses has been laid down by the 
Privy Council in the case of Stephen 
Seneviratne v. King, AIR 1936 PC 289, 
and it is in these terms :— 


“It is said that the state of things 
above described arose because of a sup- 
posed obligation on the prosecution to 
call every available witness on the prin- 
ciple laid down in such a case as ‘Ram 
Ranjan Roy v. Emperor’, AIR 1915 Cal 
545, to the effect that all available eye 
witnesses should be called by the pro- 
secution even though, as in the case 
cited, their names were on the list of 
‘defence witnesses’. Their Lordships do 
not desire to lay down any rules to fetter 
discretion on a matter such as this which 
is so dependent on the particular circum- 
stances of each case. 


Still less do they desire to discourage 
the utmost candour and fairness on the 
part of those conducting prosecution; but 
at the same time they cannot, speaking 
generally, approve of an idea that a pro- 
secution must call witnesses irrespective 
of considerations of number and of 
reliability, or that a prosecution ought to 
discharge the functions both of prosecu- 
tion and defence. If it does so confusion 
is very apt to result, and never is it more 
likely to result than if the prosecu- 
tion calls witnesses and then proceeds 
almost automatically to discredit them 
by cross-examination. Witnesses essen- 
tial to the unfolding of the narrative on 
which the prosecution is based, must of 
course, be called by the prosecution, 
whether in the result the effect of their 
testimony is for or against the case for 
the prosecution.” 


In a long series of cases the view 
taken in India was expressed by Jenkins 
C. J, in AIR 1915 Cal 545, thatthe pur- 
pose of a Criminal trial is not to support 
a false theory but to investigate the of- 
fence and to determine the guilt or in- 
nocence of the accused and the duty of 
the prosecutor is not to represent the 
police but the Crown and this duty should 
be discharged fairly and fearlessly and 
that he should, in a criminal case place 
before the Court the testimony of all 
the available eye witnesses. This view 
so widely expressed was not accepted by 
the Privy Council, but at the same time 
their Lordships affirmed the proposition 
that it was the duty of the prosecution to 
examine all the material witnesses, who 
could give an account of the narration of 
events on which the prosecution is based. 
In our opinion, the appellant has been 
considerably prejudiced by the omission 
on the part of the prosecution to exa- 
mine Ahalchand, particularly, when no 
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satisfactory explanation is forthcoming on 
even attempted for this omission. 


_ 9. | We may now take up the next 
point raised on behalf of the appellant 
pertaining to the exercise of the right of 
private defence of person, It is in the 
evidence of the eye-witnesses P. W. 2 
Gurmej Singh, P. W. 3 Sukhvendra Singh 
and P. W. 6 Jeet Singh that Bayant 
Singh abused the accused and asked them 
to face him. Guliara Singh then came 
forward and fired at Bayant Singh and 
hit him on his left hand. Thereupon, 
Bayant Singh fired his pistol and hit 
Darbara Singh. He made two shots 
Simultaneously. Guljara Singh ran away 
from the spot. Singhara Singh and Mit 
Singh prompted Guljara Singh either to 
shoot Bayant Singh or to hand over his 
gun to them. In the meantime Darbara 
Singh moved forward and Bayant Singh 
fired at him twice. Guljara Singh, after 
hearing the invocation from Mit Singh 
and Singhara Singh, fired at Bayant 
Singh, hitting him on his chest, which 
resulted in his death. The fact that it 
was Guljara Singh who first hit Bayant 
Singh on his left hand is not fully cor- 
roborated by medical evidence. Dr. G. S, 
Bhati, P. W. 7, Medical Officer, Govern- 
ment Dispensary, Padampur, has deposed 
that he is not very sure about the nature 
of the injury No. 1 and that probably it 
was caused by gun fire. Therefore, the 
possibility of Guliara Singh being the 
aggressor is not free from doubt. The 
testimony of the above-named 3 eve-wit- 
nesses shows that Bayant Singh fired his 
pistol and hit Darbara Singh. He fired 
two shots simultaneously culminating in 
the death of Darbara Singh. Then Gul- 
jara Singh fired towards Bayant Singh, 
hitting him on his chest. 


10. Under Sections 97 and 100, 
Indian Penal Code, right of private de- 
fence of a person arises to the accused 
not only against the person who actually 
inflicted a blow, but against all the mem- 
bers of that party which had deliberately 
formed an unlawful assembly with a 
common object: vide Mod Singh v. State, 
ILR (1954) 4 Raj 7. It is not necessary 
for the accused to set up the right of 
private defence. It is enough to refer to 
the wordings of Section 97, I. P.C., which 
prove that every person has a right to 
defend his own body and the body of 
any other person against any offence 
affecting the human body. Even though, 
therefore, the accused Guljara Singh 
might not have been attacked by Bayant 
Singh, he was certainly entitled to de- 
fend his helper. 


11. The question then is the limit 
up to which he could go. We think that 
the second clause of Section 100 of the 
Indian Penal Code covers this case. That 
clause provides that the right of private 
defence of a person extends to the volun-}: 
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tarily causing death or any other hurt 
to the assailant if the offence, which 
occasions the exercise of the right, is 
such an assault as may reasonably cause 
he apprehension that grievous hurt or 
death would otherwise be the conse- 
quence of such an assault. In the pre- 
sent case the right of private defence of 
person arose, assuming that the state- 
ments of Guljara Singh, Sukhvendra 
Singh and Jeet Singh are correct, be- 
cause of the attack of Bayant Singh on 
Darbara Singh. We feel that a gun shot 
injury on Darbara Singh must lead to a 
reasonable apprehension that grievous 
hurt or death might be caused. 


12. The accused has not set up 
the plea of the right of private defence 
in so many words. He obviously could 
not do so because the case put forward 
by him was that of total denial. Neces- 
sary basis for such a plea is laid down in 
the examination of the prosecution wit- 
nesses as well as in the defence evidence. 
It is well settled that even if an accused 
does not plead self-defence, it is open to 
the Court to consider such a plea if the 
same arises from the materials on the 
record. The burden of establishing the 
plea is, no doubt, on the accused, but 
that burden can be discharged by show- 
ing preponderance of probabilities in 


favour of that plea: vide In re, Jogali 
Bhaigo Naiks, AIR 1927 Mad 97 and 
Munshi Ram v. Delhi Administration, 


AIR 1968 SC 702. In this connection re- 
ference may usefully be made to a Full 
Bench decision of the Allahabad High 
Court reported in Prabhoo v. Emperor, 
AIR 1941 All 402 (FB), head note (a) 
whereof reads as under-:— 


“In a case in which any general 
exception in the Penal Code is pleaded 
by an accused person and evidence is 
adduced to support such plea, but such 
evidence fails to satisfy the Court affirma- 
tively of the existence of circumstances 
bringing the case within the exception 
pleaded, the accused person is entitled to 
be acquitted if upon a consideration of 
the evidence as a whole (including the 
evidence given in support of the plea of 
the said general exception) a reasonable 
doubt is created in the mind of the Court 
whether the accused person is or is not 
ore to the benefit of the said excep- 
lon.’ 


That decision has recently been reviewed 
by a Full Bench of the same High Court 
comprising 9 Judges in Rishi Kesh Singh 
v. State, AIR 1970 All 51 and it was 
observed that Prabhoo’s case is still good 
law. The accused person who pleads an 
exception is entitled to be acquitted -if 
upon consideration of evidence as a whole 
(including the evidence given in support 
of the plea of general exception) a rea- 
sonable doubt is created in the mind of 
the Court about the guilt of the accused. 
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In AIR 1964 SC 1563, His Lordship Subba 
Rao J., speaking for the Court, pointed 
out that if the material placed before the 
Court such as oral and documentary evi- 
dence, presumptions, admissions or even 
the prosecution evidence satisfies the test 
of a prudent man, the accused would be 
deemed to have discharged the burden. 
With this background here the right of 
the private defence of person is, in our 
opinion, established from the evidence of 
the prosecution itself, if we proceed on 
the assumption that the testimony ofthe 
3 eye witnesses is true. If Bayant Singh 
fired at Darbara Singh, the right of 
private defence of person arises in favour 
of the accused person. In other words, 
if someone on the side of Guliara Singh 
had been shot down, there would un- 
doubtedly be the right of private de- 
fence on the side of the accused. It 
makes no difference in the circumstances 
if Guljara Singh fired just one shot or 
two shots in order to defend himself and 
his friends who had been attacked. 


13. We, therefore, allow this ap- 
peal, set aside the order ofthe Court 
below and acquit the appellant Guliara 
Singh of the offence under Section 302, 
I. P. C. He should be released forthwith, 
if he is not required in any other case. 


Appeal allowed. 





AIR 1971 RAJASTHAN 75 (V 58 C 19) 
KAN SINGH, J. 


Rameshwar Prasad Vyas and another, 
Petitioners v. Director, Primary & Secon- 
dary Education, Rajasthan, Bikaner and 
others, Respondents. 


` Civil Special Appeal Nos. 174 and 175 
of 1970, D/- 23-5-1970, against Judgment 
of this Court in Civil Writ Petns. Nos. 995 
and 988 of 1969, D/- 22-5-1970. 


High Court Rules and Orders — 
Rajasthan High Court Ordinance (1949), 
Section 18 — Rajasthan High Court 
Rules, Rr. 63 and 61 — Appeal from 
Judgment of a single Judge of High Court 
— Vacation Judge cannot hear it though 
he may admit it and pass interim orders. 


Though Section 18 does not speci- 
fically state that a special appeal from 
judgment of a single Judge of the High 
Court must be heard by two or more 
Judges, it should be so by necessary 
intendment. This is also clear from R. 61. 
It follows that a Vacation Judge cannot 
hear such appeal under Rule 63 which 
excepts such cases, though he can admit 
that appeal and can, under the inherent 
jurisdiction, make interim orders. Spl. 
Appeals Nos. 33 and 34 of 1969 (Raj), 
Referred. (Paras 3 to 5 & 7} 
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Cases Referred: Chronological 
(1969) Spl. Appeal No. 33 of 1969 
(Raj), Rajasthan State Electricity 
Board v. Authority under the 
Payment of Wages Act, Kota 5 
(1969) Spl. Appeal -No. 34 of 1969 
(Raj), Man Industrial Corpn. Ltd., 
v. G. V. Dalvi 


C. M. Lodha and N. M. Lodha, for 
Petitioners. 


JUDGMENT :— The two special ap- 
peals against the judgment of a learned 
single Judge of this Court have been laid 
before me as Vacation Judge for admis- 
sion. They raise the question about the 
powers of the Vacation Judge to enter- 
tain an appeal against the judgment of 
a Single Judge. 


2i Section 18 of the Rajasthan 
High Court Ordinance, 1949, which makes 
provision for appeals against the judg- 
ment of a Single Judge of the High Court 
runs as follows :— 


“Sec. 18. Appeal to the High Court 
from Judges of the Court.—(1) An appeal 
shall lie to the High Court, from the 
judgment (not being a judgment passed 
in the exercise of appellate jurisdiction 
in respect of a decree or order made in 
the exercise of appellate jurisdiction by 
a Court subject to the superintendence of 
the High Court and not being an order 
made in the exercise of revisional juris- 
diction and not being a sentence or order 
passed or made in the exercise of the 
power of superintendence under S. 43 or 
in the exercise of criminal jurisdiction) of 
one Judge of the High Court. 


(2) Notwithstanding anything here- 
inbefore provided, an appeal shall lie to 
the High Court from a judgment of one 
Judge of the High Court made in the 
exercise of appellate jurisdiction in res- 
pect of a decree or order made in the 
exercise of appellate jurisdiction by a 
Court subject to the superintendence of 
the High Court where the Judge who 
passed the judgment declares that the 
case is a fit one for appeal.” 


The marginal heading of the section as 
also the section itself speak of an appeal 
to the High Court from the judgment of 
a Judge of the High Court. In the very 
nature of things it is implied that the ap- 
peal under Section 18 of the High Court 
Ordinance against the judgment of a 
Single Judge is heard by a bench of two 
or more Judges. It is a fundamental 
principle that the appeal lies from an 
inferior authority to a superior authority 
and the original authority from whose 
judgment the appeal is taken is sub- 
ordinate to the appellate authority . to 
whom the appeal is taken. Though a 
Vacation Judge exercises some of the 
powers of a Division Bench he is all the 
same a Single Judge and as such normal- 
ly he cannot sitin judgment over another 


Paras 
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Single Judge .who is an authority co- 


ordinate to him. 


3. Rule 63 of the Rajasthan High 
Court. Rules lays down the powers of a 
Vacation Judge. It reads as follows :— 

“Rule 63. (1) Criminal work shall 
continue to be dealt with during the long 
vacation by such Judges as may be ap- 
pomen for the purpose by the Chief 
justice. 


(2) Subject to any general or special 
order of the Chief Justice, Vacation 
Judges shall, in the absence of the Chief 
Justice, exercise jurisdiction as the case 
may be, in connection with the arrange- 
ment of Benches, listing of cases and 
other like matters. 


They may also exercise the original and 
appellate jurisdiction vested inthe Court 
In any miscellaneous matter or any civil 
matter connected with, relating to or 
arising out of, the execution of a decree, 
which may in their opinion, require im- 
mediate attention. 


Such jurisdiction may be exercised 
even in cases which are, under the Rules, 
cognizable by two or more Judges, un- 
less such case is required by any other 


law to be heard by more than one 
Judge,” 

Sub-rule (1) enacts that criminal 
work shall continue to be dealt with 


during the long vacation by such Judges 
as may be appointed for the purpose by 
the Chief Justice. Sub-rule (2) lays down 
the powers to be exercised as regards the 
arrangement of Benches and listing of 
cases and other incidental matters. It 
also lays down that a Vacation Judge 
may exercise the original and appellate 
jurisdiction vested in the Court in any 
miscellaneous matter or any civil matter 
connected with, relating to or arising out 
of the execution of a decree, which may 
in the opinion of the Judge require im- 
mediate attention. The jurisdiction may 
be exercised by the Vacation Judge in 
accordance with the Rules even in cases 
cognizable by two or more Judges, but 
the limitation is that if by any other law 
a case is required to be heard by more 
than one Judge then the Vacation Judge 
cannot deal with such a case. 


Rule 55 lays down what cases are 
cognizable by a Single Judge. Rule 61- 
lays down as to what cases are to be 
heard by two Judges. It provides that 
save as otherwise provided by these 
Rules or other law or by any general or 
special order of the Chief Justice, every 
other case, say, “cases not covered by 
Rule 55” shall be heard and disposed of 
by a Bench of two Judges, provide 
that, on any day when there is only one 
Judge sitting on the Bench such Judge 
may exercise jurisdiction which may be 
exercised by a Vacation Judge during 
the vacation. 
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å, Now, even though Section 18 
does not in express terms lay down that 
appeal against the judgment of a learn- 
ed Single Judge shall be heard by two or 
more Judges it .is implied by necessary 
intendment that appeal against the judg- 
ment of a Single Judge is heard by two 
or more Judges. Rule 61 further leads 
to the same inference. Special appeals, 
according to Rule 61, are to be heard by 
two Judges. That being so, it follows 
that within the meaning of Rule 63 a 
special appeal is required by any other 
law namely, the Rajasthan High Court 
Ordinance, 1949, to be heard by more 
than one Judge and consequently the 
Vacation Judge cannot hear a special ap- 
peal against the judgment of a Single 
Judge of this Court. 


5. Some cases have been brought 
to my notice by the office namely, Rajas- 
than State Electricity Board v. Autho- 
rity under the Payment of Wages Act, 
Kota, Spl. Appeal No. 33 of 1969 (Raj) 
and Man Industrial Corpn. Ltd. v. G. V. 
Dalvi, Spl. Appeal No. 34 of 1969 (Rai). 
These special appeals were heard by a 
Vacation Judge during the last year’s 
vacation and they were admitted. The 
fact that they were admitted is not the 
determinative factor. If they could be 
admitted, they could equally have been 
rejected. The point is whether they could 
have been entertained and heard by a 
Vacation Judge. Since in those cases 
there was no discussion of. the question, 
they do not afford much guidance. 


6. In these circumstances the 
office is directed to lay these special ap- 
peals before the Division Bench concern- 
ed after the vacation. So also the stay 
applications moved along with the ap- 
peals be listed for orders before the 
Bench concerned. 


T. The last question that deserves 
consideration is whether the Vacation 
Judge can grant an appropriate interim 
relief in a case till such time that the ap- 
peal is laid before the Bench concerned 
and heard by it. So far as that ques- 
tion is concerned, I am satisfied that 
even as the original authority dealing 
with the writ petition the Single Judge 
could pass an appropriate order in exer- 


cise of the inherent powers of the 
Court. 
8. Learned Deputy Government 


Advocate, who was present in Court, was 
heard regarding the giving of interim 
relief to the appellants. He has nothing 
to say against the giving of an interim 
relief to the present appellants. During 
the pendency of the writ petitions before 
the learned Single Judge an ad interim 
stay order was passed in favour of the 
appellants and that has come to an end 
with the dismissal of the writ petitions. 


9. It is, therefore, hereby order- 
ed that the respondents shall maintain 
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the status quo till the appeals and the 
stay applications are listed before the 
Division Bench concerned. This interim 
stay order will continue till the 7th of 
July, 1970 and the appeals be listed for 
admission along with the stay applica- 
tions on 7th of July, 1970. 

Appeals allowed. 
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KAN SINGH, J. 
Dewan and others, Petitioners v. 
State, Opposite Party. 


Criminal Revn. No. 426 of 1969, D/- 
29-4-1970, against order of Nemichand 


Jain Addl. S. J, Dholpur, D/- 14-11- 
1969. 

Criminal P. C. (1898), Ss. 497 (5), 
435, 438 — Power of Court to recommit 


person ordered to be released on bail — 
Kt can be invoked only after actual re- 
lease of person in pursuance of bail order 
=- Sessions Judge considering bail order 
of Magistrate, improper — Bail order not 
Carried out — Proper procedure to be 
ollowed by Sessions Judge is to act 
under Sec. 435 and to make a reference 
under Section 438 — Ii is not open to 
him to cancel bail — AIR 1953 Madh Bha © 
41, Distinguished. (Para 2) 


Cases Referred: Chronological Paras 
(1953) AIR 1953 Madh Bha 41 

(V 40) = 1953 Cri LJ 441, State 

v. Kesarimal 2 


J. S. Saluja, for Petitioners: A. K. 
Mathur, Dy. Govt. Advocate, for Op- 
posite Party. 


ORDER: This revision application 
before me raises a short point about the 
powers of the Sessions Judge under Sec- 
tion 497 (5), Criminal Procedure Code to 
cancel bail, granted by the Magistrate, 
before the accused persons came to be 
released from custody. A few facts may 
be stated: 


In the course of a committal inquiry 
against the accused petitioners for an 
offence under Section 302, Indian Penal 
Code the First Class Magistrate Dholpur 
ordered the release of the accused peti- 
tioners on bail on 3-11-69. It appears 
that before they could be so released the 
Additional Public Prosecutor moved the 
Additional Sessions Judge, Dholpur under 
Section 497 (5), Criminal Procedure Code 
to cancel the bail. The learned Additional 
Sessions Judge by his order dated 14-11- 
1969 cancelled the bail granted by the 
learned Magistrate and directed that the 
accused petitioners shall continue to re- 
main in custody as hithertofore. It is 
against this order that the accused peti- 
tioners have come to this Court in revi- 
sion. 
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2. Sub-section (5) of Section 497, 
Criminal Procedure Code lays down that 
“a High Court or Court of Session and, 
in the case of a >verson released by it- 
self, any other Ccurt may cause any per- 
son who has been released under this 
Section to be arrested and may commit 
him to custody.” A plain reading of this 
sub-section shows that where a person 
has been released on bail under the 
provisions of Section 497, Criminal Pro- 
cedure Code the High Court or the Court 
of Session may cause that person to be 
arrested and he may be committed to 
icustody. This sub-section can be invok- 
ed only when the stage is reached that 
the person has been released in pursuance 
of the bail order and is a free man. 
The use of the expression “release and 
ordering the arrest” implies that the per- 
son is not in custcdy. If the bail order is 
considered to be wrong before it has 
actually been carried out, then the 
Sessions Judge could act only under Sec- 
tion 435, Criminal Procedure Code and he 
will have to make a reference under 
Section 438, Criminal Procedure Code, if 
he were of the opinion that the bail 
order is wrong. While calling for the 
record the Sessions Judge may in an 
appropriate case suspend the execution 
of the order, but it will not be open to 
the learned Sessions Judge to pass a final 
order in the case. 


The distinction has thus to be made 
in the two stages. Where only a bail 
order has been passed and the accused 
had not been released, the Sessions Judge 
could act only under Section 435, Crimi- 
nal Procedure Code and if he finds that 
the bail order is wrong, then he will 
have to make a reference to this Court 
under Section 438, Criminal Procedure 
Code. On the other hand, if in pursuance 
of the bail order the accused have been 
released then it will be open to the learn- 
ed Sessions Judge to exercise his powers 
under Section 497 (5), Criminal P. C. 
Learned Sessions Judge has referred to 
State v. Kesari Mal, AIR 1953 Madh 
Pha 41. In that case the Sub-Divisional 
Magistrate of Antari had granted anti- 
cipatory bail to one Kesari Mal who ap- 
prehended his arrest for an offence under 
the Essential Supplies (Temporary 
Powers) Act, 1946. The Sessions Judge 
made a reference to the High Court and 
the learned Judge who heard the re- 
ference observed that the reference was 
unnecessary, as the Sessions Judge could 
act under Section 497 (5), Criminal Pro- 
cedure Code in the matter of cancelling 
the bail. The case is clearly distinguish- 
able because in that case the accused was 
not in custody and was granted anticipa- 
tory bail. It could be said in the circum- 
stances of the case that the accused had 
been released on bail. In the present 
case there was only an order for releas- 
ing the accused on bail, but he had not 
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been actually released and, therefore, 
the stage was not reached when the 
powers under sub-section (5) of Sec. 497, 
Criminal Procedure Code could be invok- 
ed. The learned Sessions Judge could 
have dealt with the matter only under 
Section 435, Criminal Procedure Code 
and made a reference to this Court. 


3. In these circumstances I here- 
by allow this revision application and 
Set aside the order of the learned Addi- 
tional Sessions Judge’ dated 14-11-69 and 
restore that of the learned Magistrate 
dated 1-11-69. I, however, leave it open 
to the learned Sessions Judge to exer- 
cise his revisional jurisdiction under 
Section 435, Criminal Procedure Code, if 
he is inclined to examine the correctness, 
legality and propriety of the bail order 
before the accused are released or he 
may act under Section 497 (5), Criminal 
Procedure Code after the accused are 
actually released in pursuance of the 
order of the learned Magistrate. 


Revision allowed, 
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D. M. BHANDARI C. J. AND 
S. N. MODI, J. 


Mst. Mooli Devi, Appellant v. The 
Pareek Commercial Bank Ltd. and 
another, Respondents. 


Civil Spl. Appeal No. 49 of 1968, D/- 
29-9-1969, against order of P. L. Singhal 
J. reported in AIR 1970 Raj 12. 


(A) Banking Companies Act (1949), 
Ss. 45B and 45T — Order of High Court 
— Application for its enforcement trans- 
ferred — Power of transferee Court — 
Objection under O. 21, R. 53, Civil P. C. 
can be decided. 


Under Section 45T the High Court is 
competent to transfer any application for 
the enforcement of the order passed by 
it to any Court competent to execute the 
same. The power of the transferee Court 
to enforce an order is comprehensive 
enough to authorise it to tread the entire 
road which may be necessary in order 
that there may be complete enforcement 
of the order. (Paras 6, 8) 


The power of enforcing the order, 
therefore, includes the power to decide 
any objection filed under O. 21, R. 53, 
Civil P. C. Enquiries contemplated under 
Section 47 and other provisions of O. 21 
of Civil P. C. are part of the execution 
proceedings as the executing Court is 
directed to embark on such enquiries for 
the purpose of executing order speedily. 

(Para 7) 


The High Court is empowered to en- 
force its orders under the Act in the 
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same manner in which the decree is en- 
forced. It means the entire provisions 
for the execution of a decree as provided 
in Civil P. C. will be available to it for 
the enforcement of the order. Under 
Section 42, Civil P. C. the transferee 
Court has the same powers in executing 
such decree as if it had been passed by 
itself. The transferee Court can also 
avail of all the provisions of Civil P. C. 
in enforcing the order. Nothing contain- 
ed in Section 45B can hinder from doing 
so because Section 45T overrides Sec- 
tion 45B to that effect. (1950) 54 Cal WN 
975 & AIR 1969 Cal 158 & (1962) 2 Mad 
LJ 251, Rel. on. AIR 1953 Cal 610 & AIR 
1962 Cal 86, Diss. from; AIR 1970 Raj 12, 
Affirmed. (Para 9) 


(B) Banking Companies Act (1949), 
Ss. 45U and 45B — Rajasthan High Court 
Rules under Section 45U — Rr. 728, 732 
7136 — Suit under O. 21, R. 63, Civil P. C. 
against order passed in O. 21, R. 58 Civil 
P. C. — Not barred by provisions of Act 
or Rules — High Court alone competent 
to entertain. 


The Act or rules framed under it 
do not expressly or impliedly þar a suit 
under Order 21, Rule 63, Civil P. C. 
challenging the order passed under O. 21, 
R. 58. A failure to file suit makes the 
order under O. 21, R. 58 conclusive. Such 
suit, however, can only be entertained 
by the High Court in view of the provi- 
sions of Section 45B of the Act. AIR 1970 
Raj 12, Affirmed, (Para 17) 


_, The Rules 729, 732 or 736 only pro- 
vide in what manner the applications are 
to be drawn up and where they are to be 
presented. Neither Rule 729 nor 732 lays 
down that no suit can be filed in the 
High Court. On the other hand R. 736 
impliedly contemplates filing of the suit 
in the High Court. AIR 1966 Mad 247 & 


AIR 1955 SC 213, Dist; AIR 1964 Raj 
202, Doubted. (Para 13) 
Cases Referred: Chronological Paras 


(1969) ATR 1969 Cal 158 (V 56) = 

39 Com Cas 309, Kartic Chandra 

Pal v. Noakhali Union Bank Ltd. @n 

Liquidation) d0 
(1966) AIR 1966 Mad 247 (V 53) = 

1965-1 Com LJ 1, M/s. Brahmayya 

and Co., Official Liquidators, 

Hanuman Bank Ltd. (In Liquida- 

tion) v. V. S. Ramaswami Aiyar 14, 5 
(1964) AIR 1964 Rai 202 (V 51) = 

1964 Raj LW 235, Vastulal Pareek 

v. Pareek Commercial Bank 

Ltd. 14, 16, #8 
(1962) AIR 1962 Cal 86 (V 49) = 

66 Cal WN 761, Comrade Bank 

Ltd. (In Liquidation} v. Jyoti 

Bala Dassi 10 
(1962) 1962-2 Mad LJ 251 = 74 

Mad LW 698, Malli Selva Iver v. 

Madurai Mercantile Bank Ltd. 

(In Liquidation) 12 
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(1956) AIR 1956 SC 614 (V 43) = 
1956 SCR 603, Ram Narain v. 
Simla Banking and Industrial Co. 
Ltd. 6. 14 
(1955) AIR 1955 SC 213 (V 42) =. 
1955 Cri LJ 555, Dhirendra 
Chandra Pal v, Associated Bank 


of Tripura Ltd. 6, 14 
(1953) ATR 1953 Cal 610 (V 40) = 
07 Cal WN 448, Dhakuria Bank- 
ing Corpn. Ltd. v. Smt. Surabala 
Debi 
(1950) 54 Cal WN 975, Bharati 
Central Bank (In Liquidation) v. 
Ratindra Nath Sen- 7 


B. K. Acharya and Hastimal, for Ap- 
pellant; C. D. Mundra, for Official Liqui- 
at Guru Prakash, for Respondent 

o. 3. 


BHANDARI, C. J.:—This special ap- 
peal from the judgment dated the 18th 
September, 1968 * under Section 18 of 
the Rajasthan High Court Ordinance 
arises under the folowing circumstances. 
The respondent No. 1 in this appeal, the 
Pareek Commercial Bank Ltd. (herein- 
after called the Bank) was ordered to be 
wound up on 31st July, 1952. The Off- 
cial Liquidator obtained certain orders 
from this Court for the realisation of 
various sums of money from Vastulal 
Pareek, respondent No. 2 in this appeal, 
who was Chairman of the said bank. The 
execution petition for execution of these 
orders was transferred to the Court of 
District Judge, Bikaner and certain pro- 
perties were attached. Shrimati Mooli 
Devi who is the appellant before us, filed 
an objection petition under Order 21, 
Rule 58, Civil P. C. before the District 
Judge which was rejected on 17th 
December 1960. Thereafter she applied 
for leave to this Court to file suit under 
Order 21, Rule 63, Civil P. C. and such 
leave was granted on llth December 
1961. Shrimati Mooli Devi then filed 
petition No. 17/67 in this Court stating 
herself plaintiff and opposite parties as 
defendants and praying that the pro- 
perties attached may be released from 
attachment and the attachment order 
passed by the District Judge be set aside. 
The controversy arose whether this ap- 
plication should be treated merely an 
application under Rule 729 (1) of the 
High Court Rules which were framed by 
this Court in exercise of the powers con- 
ferred on it under Section 45-U of the 
Banking Companies Act (hereinafter call- 
ed the Act). The Company Judge held 
that it was a plaint on which court-fee 
should be paid as provided under the 
Court-fees Act. The appeal by the | ap- 
pellant was dismissed by the Division 
Bench on 24th July, 1962 on the ground 
that it was premature. Thereafter the 
Company Judge rejected the application 


* reported in AIR 1970 Raj 12. 
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on the ground that court-feé had not been 
paid even after the expiry of three 
months’ time granted to make up the 
deficiency in the court-fee. Again an 
appeal was preferred to the Division 
Bench and it was argued that the appel- 
lant’s application was not a suit but was 
merely an application under Rule 729 of 
the High Court Rules. This argument 
was accepted by the Division Bench and 
the case was remanded for disposal ac- 
cording to law. On a review petition 
filed by the Bank it was ordered that 
the Bank had a right to argue before the 
Company Judge that mere application 
for setting aside the order was not main- 
tainable and the appellant should have 
filed a suit under Order 21, Rule 63, Civil 
P. C. The Company Judge then decided 
that the appellant should have filed suit 
under Order 21, Rule 63, Civil P. C. and 
that the application was not maintain- 
able. Against this order, this appeal has 
been filed. 


2. The first point that has been 
urged by learned counsel for the appel- 
lant is that because of the provisions 
contained in Section 45B of the Act, the 
appellant had no right to file an applica- 
tion under Order 21, Rule 58, Civil P. C 
raising objections to the execution appli- 
cation before the District Judge and that 
the District Judge had no jurisdiction to 
entertain and decide such application and 
as such the application filed by the ap- 
pellant before the District Judge under 
Order 21, Rule 58, Civil P. C. should be 
entirely ignored or treated as non-exis~ 
tent and for this reason it must be held 
that the provision for filing a suit con: 
tained in Order 21, Rule 63, Civil P. C, 
did not apply and the appellant has a 
right to file an application before the 
Company Judge for setting aside the 
order under the relevant provision of the 
High Court Rules. 


3. In order to appreciate this con- 
tention properly, it is necessary to refer 
to Sections 45A, 45B and 45T of the Act. 
Section 45A runs as follows :— 


“The provisions of this part and the 
rules made thereunder shall have effect 
notwithstanding anything inconsistent 
therewith contained in the ‘Companies 
Act 1956” or the Code of Civil Proce- 
dure, 1908 (Act V of 1908) or the Code of 
Criminal Procedure 1898 (Act V of 1898) 
or any other law for the time being in 
force or any instrument having effect by 
virtue of any such law; but the provi- 
sions of any such law or instrument in 
so far as the same are not varied by, or 
inconsistent with, the provisions of this 
part or rules made thereunder shall ap- 
ply to all proceedings under this part.” 

4. Section 45B runs as follows :— 


“The High Court shall, save as 
otherwise expressly provided in Sec- 
tion 45C have exclusive jurisdiction to 


entertain and decide any claim made by 
or against a banking company which is 
being wound up (including claims by or 
against any of its branches in India) or 
any application made under “Section 391 
of the Companies Act, 1956” by or in res- 
pect of a banking company or any ques- 
tion of priorities or any other question 
whatsoever, whether of law or fact, 
which may relate toor arise in the course 
of the winding up of a banking company, 
whether such claim or question has 
arisen or arises or such application has 
been made or is made before or after the 
date of the order for the winding up of 
the banking company or before or after 
the commencement of the Banking Com- 
panies (Amendment) Act 1953.” 


5. Thus under Section 45B exclu- 
sive jurisdiction is vested in the High 
Court save as otherwise expressly pro- 
vided in Section 45C to entertain and 
decide any claim made by or against a 

ing company which is being wound 
up including claims by or against any of 
its branches in India, 


6. It has been settled by the 
Supreme Court in Dhirendra Chandra 
Pal v. Associated Bank of Tripura Ltd. 
ATR 1955 SC 213, that Section 45B is not 
confined to claims for recovery of money 
or recovery of property, moveable or 
immovable, but comprehends all sorts of 
claims which relate to or arise in the 
course of winding up.” It has been 
further clarified in Ram Narain v. Simla 
Banking and Industrial Co., Ltd., AIR 
1956 SC 614, that proceedings to execute 
the decree and the claims in matters 
which must necessarily arise in the 
course of execution fall within the scope 
of Section 45B. In view of these pro- 
nouncements of the Supreme Court, had 
Section 45B stood alone, there can be no 
doubt that an application even by a third 
party objecting to the attachment of pro- 
perty in execution of decree obtained by 
a Bank against the judgment-debtor 
would lie to the High Court because it is 
that Court which has to exercise the 
decree under Section 45B. But Sec. 45T 
(1) provides that “all orders made in any 
civil proceeding by a High Court may be 
enforced in the same manner in which 
decrees of such Court made in any suit 
pending therein may be enforced.” The 
effect of this provision is that the High 
Court is competent to transfer any ap- 
plication for the enforcement of the 
order passed by it to any Court compe~ 
tent to execute the same. In the instant 
case, the Company Judge had transferred 
the application for enforcement of the 
orders passed by it to the Court of Dis- 
trict Judge, and such transfer is not in 
anyway challenged. It is, however, 
urged that the District Judge has only 
the limited powers to proceed on to exe- 
cute the decree and it had no power to 
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hear any objection of the nature men- 
tioned under Section 45B as this would 
mean encroachment of the exclusive 
jurisdiction conferred by law on the High 
Court. It is contended that Section 45T 
(1) must be held as limited ïn its applica- 
tion to the extent that the transferee 
Court can take any proceedings for en- 
forcing any order but it cannot decide 
any claim by a third party or even by 
the judgment-debtor to the attachment 
or delivery of possession of any property. 


T. We are unable to read i Sec- 
tion 45T in this manner. In our opinion, 
he power of enforcing the order granted 
under Sec. 45B to the transferee court 
includes the power to decide any objec- 
tion filed under Order 21, Rule 58, Civil 
P. C. Enquiries contemplated under Sec- 
tion 47 and other provisions of Order Ole 







sion was adversely : 
P. B. Mukharji J. in Dhakuria Banking 
Corpn. Ltd. v. Sm. Surabala Debi, AIR 
` 41953 Cal 610 and learned counsel for the 
respondents have relied on the following 
observations made in that case:— 


“The powers of the transferee Court 
are clearly laid down in Section 42 of 
the Code which provides that a trans= 
feree Court “shall have the same powers 
in executing such decree as if it had been 
passed by itself”. The words “powers in 
executing such decrees” in Section 42 of 
the Code cannot reasonably be said to 


include jurisdiction to execute where 
such jurisdiction has been expressly 
taken away by statute. That conclusion 


appears to be supported by the subse- 
quent words that follow “as if it had been 
passed by itself”. These words indicate 
that though the transferee Court itself 
did not pass the decree the law deems it 
as though it had passed it. How can it 
be deemed and how can this implication 
of law be still drawn where Section 45A 
expressly provides “notwithstanding any- 
thing to the contrary in any other law 
for the time being in force” no other 
Court shall have jurisdiction. Left to 
myself, I should have thought these pro- 
visions override Sec. 42, Civil Procedure 
Code.” 


E.” In our opinion, the power of 
lthe transferee Court to enforce an order 
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is comprehensive enough to authorise it 
to tread the entire road which may be 
necessary in order that there may he 
complete enforcement of the order. 


9. When the law says that the 
High Court shall have power to enforce 
its orders under the Act in the same 
manner in which the decree is enforced, 
it means that the entire provisions for 
the execution of a decree as provided in 
Civil Procedure Code’will be available to 
it for the enforcement of the order. 
Under Section 42, Civil P. C. the trans- 
feree Court has the same powers in 
executing such decree as if it had been 
passed by itself. The transferee Court 
can also avail of all the provisions of the 
Civil Procedure Code in enforcing the 
order. Nothing contained in Section 45B 
can hinder it from doing so because Sec- 
aon =n overrides Section 45B to that 

ent. 


10. There is yet another S. B. 
fudgment of the Calcutta High Court 
Comrade Bank Ltd. (in liquidation) 
v. Jyoti Bala Dassi, AIR 1962 Cal 86, in 
which it has been held that the provi- 
sions of the Act leave no scope for doubt 
that the High Court alone to the exclu- 
sion of other Court possesses the power 
to decide all claims by or against a 
anking Company in liquidation and 
that investigation of a claim preferred 
under Order 21, Rule. 58, Civil P. C. can- 
not be entertained by an executing 
Court. However, the Division Bench of 
the Calcutta High Court in the recent 
case Kartic Chandra Pal v. Noakhali 
Union Bank Ltd. {in Liquidation), AIR 
1969 Cal 158, has taken the contrary 
view. It was observed by P, N. Mooker- 
jee J. as follows:— 


_ “Jf there is a valid transfer of the 
decree for execution to the Alipore 
Court, it must be taken that the order of 
transfer embraces the whole process of 
execution, or, in other words, the trans- 
feree Court, unless the order of transfer 
is recalled or modified by the transferor 
Court, will have full powers in the matter 
of the execution in question, and, indeed, 
the same powers as the transferor or the 
original Court to proceed with and com- 
plete the entire process of execution. 
That would necessarily, involve consi- 
deration by it of all objections to the said 
process, namely, whether under Sec. 47 
of the Code or under Order 21, Rule 58. 
Indeed these claims are really incidental 
to the main execution and are as such 
integral parts of the same as objections 
under Section 47, the only difference be- 
tween the two sets of proceedings being 
that, while, in one case, claim or objec- 
tion is made by a third party, who again, 
under the terms of Order 21, Rule 58 it- 
self, would be deemed to be a party to 
the execution proceeding, in cases of 
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objections under Section 47, they are put 
forward by the judgment-debtors. In 
substance, there is no difference between 
the two. Both are for the purpose of 
resisting the execution of the decree in 
he manner, desired by the decree-holder. 
There can be no question that objections 
under Section 47 >f the Code to execu- 
tion proceedings would have to be dealt 
with by the executing Court, even if it 
is the transferee Court, and the trans- 
feree Court will kave full jurisdiction to 
deal with the same. There can be no 
adequate. or valid reason for making a 
distinction or difference in the case of 
sro under Orcer 21, Rule 58 of the 
o ali 


ii. The same view has been taken 
by the Madras High Court in Malli Selva 
Iyer v. Madurai Mercantile Bank, Ltd. 
(in Liquidation), 1962-2 Mad LJ 251. 


12. We are in respectful agree- 
ment with the view expressed in Cal- 
cutta and Madras High Courts in the 
aforesaid decisions. In our opinion, as 
held by the learned Single Judge, the 
District Judge, Bikaner, had the jurisdic- 
tion to entertain and decide the objec- 
tion application filed under O. 21, R. 58 
of the Code of Civil Procedure by the 
appellant. 


13. The sezond contention that 
has been urged b7 learned counsel for 
the appellant is that granting that the 
District Judge Bikaner had the jurisdic- 
tion to hear and decide the application 
filed under Order 21, Rule 58, Civil P. C., 
yet after the dismissal of the application, 
the only remedy open to the appellantis 
to file an application under Rule 729 of 
the High Court Rules, because she could 
not have filed any suit under Order 21, 
Rule 63, Civil P. C. The’ argument is 
that rules framed by this Court bar the 
filing of any suit in the High Court and 
the only remedy open to the appellant 
is to file an application under Rule 729. 
Another line of argument adopted is that 
Order 21, Rule 62, Civil P. C. should be 
so construed as termitting the appellant 
to get rid of the order passed by the 
District Judge by pursuing the present 
application before the Company Judge, 
and the application filed by the appel- 
lant in this Court should be deemed to 
be a suit for the purposes of Order 21, 
Rule 63. We may refer to the relevant 
rules which call for consideration in this 
connection, namely Rules 729 (1) to (3), 
732 (1) and 736 (a) :— 


Rule 729 (1), (2) end (3). 

"729.— (1) An application under Parf 
Ill or Part III-A of the Banking Com- 
panies Act, 1949 (hereinafter in these 
rules referred to as “the Act”) in respect 
of a Banking Company having its regis- 
tered office or, in the case of a company 
incorporated outside India, its principal 
place of business, within the State of 
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Rajasthan, shall be filed in the office of 
the Registrar, High Court. 


(2) Applications under Part III of 
Part II-A of the Act shall be instituted 
in the matter of the Act and in the matter 
of the Banking Company and where 
necessary in the matter of the Act under 
which the Banking Company has been 
ordered to be wound up. 


(3) An application under Part III or 
Part III-A of the Act shall be made by 
petition and shall be signed and verified 
in the same manner as a plaint. The 
petition shall be supported by an affida- 
vit and shall be presented to the Judge 
taking company winding up matters or 
to such other Judge as the Chief Justice 
may direct. The Judge may reject the 
application summarily or pass such 
orders and give such directions as he may 
deem proper including directions for 
notice of the petition being given to such 
person or persons as may seem to him 
likely to be affected by the proceedings.” 


Rule 732 (1) 


“732 (1)— Applications for the deter- 
mination of all questions of - priorities 
and all other questions whatsoever, whe- 
ther of law or fact, which may relate to 
or arise in the course of the winding up 
of a Banking Company, shall be made 
by petition. The petition shall contain a 
statement of facts relied on and the 
nature of the relief asked for. The peti- 
tion shall be signed and verified in the 
same manner as a plaint and shall be 
supported by an affidavit.” 


Rule 736 (a) 


"736 (a) —~- Suits in respect of claims 
made by or against any Banking Com- 
pany in liquidation including claims by 
Or against any of its branches in India 
which are filed in the High Court or 
transferred to it under the Act shall be 
entered in a separate list to be maintain- 
ed by the office of the Registrar and 
shall be treated as expedited suits. If 
such suits have been filed before the date 
of the order for winding up the Official 
Liquidator shall furnish to the Registrar 
a list of such suits.” 


These rules only provide in what manner 
the applications are to be drawn up and 
where they are to be presented. Neither 
Rule 729 nor Rule 732 lays down that no 
suit can be filed in the High Court. On 
the other hand, Rule 736 impliedly con- 
templates filing of the suit in the High 
Court as Rule 736 (a) lays down that 
suits in respect of claims made by or 
against any Banking Company in Liquida- 
tion including claims by or against any 
of its branches in India which are filedin 
the High Court or transferred to it under 
the Act shall be entered in a separate 
list to be maintained by the office of 
the Registrar and shall be treated as 
expedited suits. 
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14, It has, however, been urged 
by learned counsel for the appellant that 
there are observations in ATR 1955 
SC 213; ATR 1956 SC 614; Vastulal 
Pareek v. Pareek Commercial Bank 
Ltd., 1964 Raj LW 235 = (AIR 1964 Raj 
202) and M/s. Brahmayya & Co., Official 
Liquidators, Hanuman Bank Ltd. (in 
Liquidation) v. V. S. Ramaswami Aiyar, 
AIR 1966 Mad 247, which show that only 
an application can be filed in this Court 
and not a suit. In Dhirendra Chandra 
Pal’s case, AIR 1955 SC 213, the observa- 
tions are :— 


“It appears fo us that, consistently 
with this policy and with the scheme of 
fhe Amending Act, where the liquidator 
has to approach the Court under Sec- 
tion 45-B for relief in respect of matters 
legitimately falling within the scope 
thereof, elaborate proceedings by way of 
a suit involving time and expense, to the 
detriment of the ultimate interests of 
the company under liquidation, were not 
contemplated. In the absence of any 
specific provision in this behalf in the 
Act itself and in the absence of any rules 
framed by the High Court concerned 
under Section 45-G, the procedure must 
be taken to be one left to the judgment and 
discretion of the Court, having regard to 
the nature of the claim and of the ques- 
tion therein involved.” 


These observations do not mean that 


there is any bar to the filing of a suit in, 


the High Court. On the other hand, it 
was laid down that cheaper remedy by 
way of application was available to a 
company for declaration thatan ex varte 
decree was a nullity. It has been point- 
ed out that the Company Court had the 
discretion to direct that the particular 
claim must be brought by a suit or the 
rules of the High Court may provide so. 
In the instant case, on an application of 
the appellant, the High Court had per- 
mitted her to file a suit. This apart, 
there is a specific provision under O. 21, 
Rule 63 C. P. C. that the remedy for 
setting aside the order passed by an 
executing Court dismissing an application 
under Order 21, Rule 58 is by a 
a suit. Here there is the injunction of 
law that a suit might be filed. It cannot 
be urged on the basis of Dhirendra 
Chandra Pal’s case, AIR 1955 SC 213 
that a suit is barred by vitrue of anything 
contained in Section 45B or the Rules of 
this Court. 


15. In AIR 1966 Mad 247 the ques- 
tion was whether proceedings to obtain 
particular relief should not be pursued by 
way of an application and should be 
pursued by way of a suit and it was held 
What the proceedings could be pursued 
by applications, otherwise the Banking 
Companies would have to pay for heavy 
court-fees for filing suits: and their posi- 
Mom would be worse tham other coma- 
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learned Single Judge that order 
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panies under the Companies Act. This 
authority does not in any way lay down 
that no suit is maintainable. 


16. Coming to our own High 
Court, the learned counsel has relied on 
the following observations in 1964 Raj 
LW 235 = (AIR 1964 Raj 202). 

“A claim like the one before us by 
or againsta banking company would only 
be made by a petition and a suit would 
not be necessary.” 


The Division Bench referred to Rule 732 
and interpreted it in the light that the 


provisions contained in Rule 736 should 
not be understood to refer to claims 
which are filed before the High Court 


after winding up proceedings have com- 
menced. In our humble opinion, this 
interpretation is doubtful, but nothing in 
this authority lays down that no suit 
can be filed in the High Court with re- 
gard to claims by a third person after 
winding up proceedings have commenced. 


17. We are in agreement with the 
passed 
under Order 21, Rule 58 would be con- 
clusive if it is not challenged by filing a 
suit under Order 21, Rule 63, Civil P. C. 
and in view of the fact that filing of such 
suit is not expressly or impliedly barred 
by any provision of the Act or under the 
rules framed thereunder, it was incum- 
bent on the appellant to have filed a suit 
under Order 21, Rule 63, Civil P. C. Such 
suit however could only be entertained 
by the High Court in view of the provi- 
sions contained in Section 45B. 


18. The last argument urged on 
behalf of learned counsel for the appel- 
lant is that her application may be treat- 
ed as suit. The learned Single Judge has 
observed that the appellant herself had 
taken the firm stand before the Division 
Bench that she had not instituted any 
suit and that she had merely filed an ap- 
plication in the nature of claim and the 
appellant could not be allowed to resile 
from ‘her stand. Learned counsel for the 
appellant has urged that all this was 
done under the misapprehension that the 
appellant had no right to file a suit and 
her claim should not be defeated merely 
on the technical ground that she had not 
filed a suit but had filed an application 
to challenge the order of the District 


‘Judge. The appellant had no doubt adopt- 


ed an obdurate attitude but part of this 
obduracy may be due to the fact that the 
law was not in a settled position and the 
appellant has reason to construe the Divi- 
sion Bench authority of this Court in 
Vastulal Pareek’s case, 1964 Raj LW 
235 = (AIR 1964 Raj 202), in her favour. 
It is also to be noted that any suit filed 
by the appellant under Order 21, Rule 63 
was to be filed in the High Court in 
which she had filed the claim. Taking all 
these things iato comsideration, we are 
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inclined to take a lenient view in the 
matter. 


19. We therefore give further 
opportunity to Mst. Mooli Devi to pay 
the deficit court-fee within one month 
from today. If the same is not paid with- 
in one month, the appeal shall be deem- 
ed to be dismissed. If it is paid within 
one month, the case shall be remanded 
to the Company Judge to decide it in 
accordance with law. Costs so far in- 
curred by the Bank shall be paid by Mst. 
Mooli Devi to the Bank. 


Order accordingly. 
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Jeewanmal and others, Petitioners v. 
Dr. Dharamchand Khatri and others, Res- 
pondents. 

Civil Writ Petn. No. 214 of 1965, D/- 
13-8-1969. 

(A) Constitution of India, Art. 226 — 
Joint application. 


Dismissal of suit filed j ointly by 
several persons — Joint application by 
them to set aside the judgment is main- 
tainable since they cannot individually 


ask for the relief in separate applica- 
tions. (Para 6) 
(B) Specific Relief Act (1877), Sec- 


tion 9 — In due course of law. 


A in possession of land transferred 
to him under Displaced Persons (Corn- 
pensation and Rehabilitation) Act, 1954 
— Secretary, Mandi Development Board 
auctioning the land under the Rajasthan 
(Sale and Allotment of Lands in Mandis) 
Rules, 1957 and directing Overseer | to 
put auction-purchaser in possession. with- 
out taking proper proceeding to dispos- 
sess A — Overseer putting auction-pur- 
chaser in possession during absence of A 
— Provisions of the rules relating to 
execution of title deeds in favour of 
auction-purchaser also not complied with 
— Held, though the auction of the lands 
may have been under colour of law, A 


was not dispossessed in due course _of 
law as it was done without observing 
principles of natural justice and with- 


out complying with relevant rules. (1905) 
ILR 29 Bom 213 & (1913) 18 Ind Cas 727 
(Cal) & AIR 1951 Mys 101, Rel. on. | 
(Para 17) 

(C) Specific Relief Act (1877), Sec- 
tion 9 — Dispossession by statutory body 
acting under statutory Rules — Statu- 
tory body does not act for the Governu- 
ment or as its agent — Suit against it 


under section is not barred. (Para 18) 
(D) Specifice Relief Act (1877), Sec- 
tion 9 — Restoration of possession -—— 


Power of Court. 
HN/IN/D680/70/MKS/T 


Jeewanmal v. Dr. Dharamchand (V. P. Tyagi J.) 
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The true scope of Section 9 is to see 
whether the plaintiff has been dispos- 
sessed without his consent or in a man- 
ner otherwise than in due course of law 
and if these two ingredients are establish- 
ed, the Court dealing with a suit under 
the section has no other discretion but to 
restore possession of the land from which 
the plaintiff has been dispossessed with- 
out due course of law. (Para 19) 


Cases Referred: Chronological Paras 
(1951) ATR 1951 Mys 101 (V 38), 
Anoopchand Revashanker Metha 
v. Amerchand 
(1913) 18 Ind Cas 727 (Cal), Rosha- 
nulla v. Hazir Mahmud 
(1905) ILR 29 Bom 213 = 7 Bom 
LR 12, Rudrappa Bin Sankappa 
` Narsingrao Ramchandra Hebli- ia 
ar 


H. C. Jain and J. K. Jain, for Peti- 
tioners; C. L. Agarwal and B. R. Arora, 
for Respondents Nos. 1 to 7; S. K. Tewari, 
Dy. Govt. Advocate, for State. 


ORDER: This writ application under 
Article 226 of the Constitution has been 
filed by Jeewanmal, Parmanand and 
Bhagwandas against Dr. Dharamchand 
and nine others praying that the judg- 
ment of the Senior Civil Judge, Ganga- 
nagar dated lst June, 1963, dismissing the 
suit of the petitioners filed under Sec-, 
tion 9 of the Specific Relief Act may be 
quashed. 


2. The facts giving rise to this 
litigation are as follows: 


Petitioners are the refugees who were 
allotted three pieces of land known as 
Ahatas Nos. 67, 71 and 72 situate in 
Mandi Pilibanga in the District of Ganga- 
nagar. This allotment order was made 
on 5th of May, 1961, and the Settlement- 
cum-Managing Officer, Ganganagar issued 
Sanads to the petitioners to evidence the 
transfer of the lands to them. It is said 
that on 3rd of December, 1961, the pos- 
session of these three plots of land was 
handed over to the petitioners by the 
revenue Patwari in compliance with the 
orders of the Settlement-cum-Managing 
Officer, Ganganagar. 


‘The petitioners’ case is that after 
taking possession of these plots, they did 
not start construction on them and when 
they went to Jodhpur to attend some 
marriage ceremony and were out of 
Pilibanga, the said lands were auctioned 
by the Secretary, Mandi Development 
Board, Hanumangarh, on 16th of April, 
1962, and the possession of these plots 
was handed over to the = auction-pur- 
chasers-respondents on 13th of July, 
1962. When the petitioners returned from 
Jodhpur to. Mandi Pilibanga, they came 
to know that their plots were sold in 
auction by the Secretary, Mandi Develop- 
ment Board, Hanumangarh, without any 
authority of law, and therefore they. 
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made a representation to the said officer 
(the copy of that representation has not 
been placed on the record). The peti- 
tioners did not receive any reply from 
the said Secretary and, therefore, on 9th 
of September, 1962, the petitioners insti- 
tuted a suit under Section 9 of the Speci- 
fic Relief Act for the restoration of the 
possession of the said lands in the Court 
of Senior Civil Judge, Ganaganagar. 


The learned Judge framed issues and 
after recording evidence of both the 
parties, decided that the petitioners were 
in possession of the disputed lands when 
they were put to auction by the Secre- 
tary, Mandi Development Board, Hanu- 
mangarh and he also recorded a finding 
that the petitioners were dispossessed 
from their lands without their consent, 
but he came to the conclusion that since 
the plots in dispute were auctioned by 
the Secretary, Mandi Development Board, 
Hanumangarh, who was competent to do 
so, and it was in pursuance of the orders 
issued by the said Secretary that the 
Overseer of the Board handed over the 
possession of the disputed plots to the 
auction purchasers, therefore, it could 
not be said that the petitioners were not 
dispossessed of their properties in due 
course of law, and in this view of the 
matter, the suit of the petitioners ‘was 
dismissed. 


The petitioners thereafter preferred 
a revision application in this Court which 
was decided by learned single Judge on 
15th December, 1964. The learned Judge, 
who disposed of that revision application, 
was of the view that he could not inter- 
fere with the judgment of the trial 
Court in the exercise of revision juris- 
ee but he was definitely of opinion 

a pan 


“srave injustice had been done to 
the applicants inasmuch as they had been 
deprived of their property without the 
authority of law under an ultra vires 
order of the Secretary, Mandi Develop- 
ment Board, Hanumangarh. The appli- 
cants should have more appropriately 
sought redress in such a case by filing a 
writ petition under Article 226 of the 
Constitution as their fundamental rights 
were invaded.” 


In view of this observation of the learn- 
ed Judge, the petitioners have filed this 
writ application under Article 226 of the 
Constitution mainly on the ground that 
the learned Senior Civil Judge while dis- 
missing the petitioners’ suit did not cor- 
rectly appreciate the scope of Section 9 
of the Specific Relief Act and has errone- 
ously held that since the petitioners 
have been dispossessed under the orders 
of the Secretary, Mandi Development 
Board, Hanumangarh, their dispossession 
ba be taken to be in due course of 
aw. 
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3. It may be mentioned here thaf 
in this writ petition the petitioners have 
impleaded, besides the defendants, the 
Secretary, Mandi Development Board, 
Hanumangarh, the Senior Civil Judge, 
Ganganagar and the State of Rajasthan, 
as respondents. 


4. The defendants-respondents have 
filed their reply to the writ application 
but the other respondents, except the 
State of Rajasthan, who have been im- 
pleaded in this writ application, have not 
cared to file their reply. 


_ 5. A preliminary objection was 
raised by Mr. Agarwal, appearing on 
behalf of respondents Nos. 1 to 7, that 
this petition suffers from the defect of 
misjoinder of parties as three persons 
have jointly filed the writ petition and, 
therefore, on that ground alone it stands 
to be dismissed. 


6. It may be observed that the 
object for filing this writ petition is to 
fet the judgment of the trial Court set 
aside by issuing a writ of certiorari and 
for that it has been prayed that the im- 
pugned judgment may be quashed. Since 
that judgment was given in a suit filed 
jointly by all the three petitioners it 
became necessary for all of them to 
jointly come to this Court. It is difficult 
for me to conceive that one petitioner 
alone could ask for setting aside the im- 
pugned judgment when it was passed in 
a suit filed jointly by the three peti- 
tioners. In these circumstances, the peti- 
tioners had no choice but to jointly file 
this writ petition. The preliminary objec- 
tion raised by Mr. Agarwal, in the face 
F ae facts of this case, cannot be up- 

eld. 


7. Regarding this finding of the 
trial Court that the possession of the 
disputed Ahatas was delivered to the 
petitioners, learned counsel for the res- 
pondents concedes that it cannot be 
challenged here as no consent was obtain- 
ed from the petitioners. The only point 
on which arguments have been addressed 
to this Court by learned counsel for the 
respondents is that the lands in dispute 
were put to auction by the Secretary of 
the Mandi Development Board, Hanuman- 
garh, under the provisions of the Rajas- 
than Land Revenue (Sale and Allotment 
of Lands in Mandis) Rules, 1957 (herein- 
after referred as the Rules) and it was 
under the provisions of these rules that 
an order was issued by the Secretary, 
Mandi Development Board, Hanuman- 
garh directing the Overseer to get the 
possession of the disputed lands trans- 
ferred to the auction purchasers. His 
contention, therefore, is that the posses- 
sion of the disputed lands was transferred 
in due course of law and as such a suit 
under Section 9 of the Specific Relief 
Act was not maintainable. 
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Mr. Agarwal further urged that the 
Secretary, Mandi Development Board, 
Hanumangarh, was an agent of the Gov- 
ernment while discharging his duties 
under the Rules and therefore no suit 
could be brought under Section 9 of the 
Specific Relief Act as it shall be taken 
that the Government through its agents 
had intervened and it was the Govern- 
ment that had dispossessed the petitioners 
from the lands in dispute. Section 9 of 
the Specific Relief Act debars a suit 
against the Government. 


8. In order to appreciate the argu- 
ments advanced at the Bar, it will be 
necessary to examine the provisions of 
Section 9 of the Specific Relief Act of 
1877. The relevant portion of Section 9 
of the Act reads as follows: 


"If amy person is dispossessed with- 
out his consent of immovable property 
otherwise than in due course of law, he 
or any person claiming through him may 
by suit recover possession thereof, not- 
withstanding any other title that may be 
set up in such suit. 
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No suit under this section shall be 
brought against the Central Government 
or any State Government.” 


9. From a careful perusal of this 
provision of the law, it is apparent that 
in order to bring a suit under Section 9 
of the Specific Relief Act a person, who 
has been dispossessed of his immovable 
property without his consent has to prove 
two things viz. (1) that he has been dis- 
possessed without his consent and (2) 
that the dispossession has been brought 
about not in due course of law. It is also 
clear from this language that the ques- 
tion of title has not to be gone into while 
proceeding with a suit under Section 9 
because the legislature has specifically 
mentioned that a suit can be brought 
notwithstanding any other title that may 
be set up in such a suit. This expression 
clearly means that even a person who 
cannot claim any title in the property can 
file a suit under this provision of law 
against a person who can successfully set 
up his title in the property. The only 
thing that a defendant has to establish in 
such a case in order to save himself from 
the consequences of the suit is that the 
dispossession of the plaintiff has taken 
place in due course of law or with hie 
consent. 


10. In the present case, the defen- 
dants have raised a plea that the lands 
in dispute were auctioned by the Secre- 
tary, Mandi Development Board, Hanu- 
mangarh, under the provisions of the 
Rules and it was in pursuance of that 
auction proceeding that an order was 
issued by the Secretary to the Overseer 
to hand over the possession of the dis- 
puted lands to the auction purchasers. 
According to Mr, Agarwal, dispossession 
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of the plaintiffs-petitioners in this manner 
can be said to have been effected in due 
course of law. This plea brings me to 
the question as to what this expression 
“in due course of law” actually means. 


li. Learned counsel for the peti- 
tioners submits that the rules do not em- 
power the Secretary, Mandi Development 
Board to sell the lands which wbelonged 
to somebody else. The land which could 
be sold by the Secretary must vest in 
the Mandi Development Board and if 
that land is owned by somebody else 
then the Mandi Development Board or 
the Secretary, unless the question of 
ownership was determined vis a vis the 
person who is claiming title in that land, 
was not empowered to put that land to 
auction under Rule 5 of the said Rules. 


It was also urged that according to 
Rule 16 of the Rules, if a plot is auction- 
ed under Rule 5 by the Secretary, Mandi 
Development Board, the possession of 
that plot can be given to the auction pur- 
chaser only after the payment of full 
price and the execution of the deed of 
conveyance in favour of the auction pur- 
chaser. Rule 20, which puts certain 
restrictions on transfer, further stipulates 
that a plot of land purchased under these 

ules or any right, title or interest there- 
inis not to be transferredin any way un- 
til the full price thereof has been paid. 
Mr. Agarwal has candidly admitted 
before this Court that the deed of con- 
veyance was executed in this particular 
case in favour of the auction purchasers, 
who were the defendants in the suit, on 
19-11-1962 and the possession was hand- 
ed over on 13-7-1962. He could not, 
however, state as to when the full price 
of the land was deposited by the auction 
a ai with the Mandi Development 

oard. 


Learned counsel for the petitioners, 
on the other hand, submits that the full 
price was not paid by the defendants- 
purchasers before 13th of July, 1962 when 
the land was transferred to them. He 
also suggests that this fact finds corrobo- 
ration from the reply filed by the State. 
I need not decide this question as to 
when the price of the land was paid by 
the defendants-purchasers, but it is cer- 
tain, as conceded by Mr. Agarwal, that 
the deed of convevance was not executed 
in pursuance of Rule 20 of the Rules 
before the possession of the lands was 
transferred to the auction-purchasers. 
The contention of the petitioners is that 
the respondents did not comply with 
these Rules because they were in a hurry 
to hand over the possession of the dis- 
puted lands to the auction-purchasers in 
the absence of the petitioners who had 
gone out of Pilibanga to Jodhpur to 
attend some marriage ceremony and, 
therefore in that hurry they did not even 
care to comply with the requirements of 





1971 


the Rules. Mr. Agarwal, on the other 
hand, contended that these Rules are nat 
mandatory in nature and, therefore. the 
non-compliance thereof would not vitlate 
the transfer and it cannot be said that 
the transfer was not effected in due 
course of law. 


12. The question that is to be 
determined in this case is not whether 
the possession was given to the respon- 
dents in due course of law or not. The 
real question to be determined is whether 
the petitioners were dispossessed from 
these lands in due course of law. It is 
not disputed before this Court that the 
lands were transferred by the Settle- 
ment-cum-Managing Officer, Ganaganagar 
to the petitioners under Section 12 of the 
Displaced Persons (Compensation & Re- 
habilitation) Act, 1954. It is also not the 
case of the respondents that before the 
lands were put to auction by the Secre- 
tary, Mandi Development Board. the 
petitioners had been dispossessed by some 
competent authority from these lands. In 
such circumstances, the petitioners were 
undoubtedly in possession of the lands at 
the time when the lands were put to 
auction by the Secretary, Mandi Develop- 
ment Board, Hanumangarh. No proceed- 
ings were taken by the Secretary to dis- 
possess the petitioners from the lands. 
The only proceeding taken by him was 
to order the Overseer to hand over these 
three pieces of land to the auction-pur- 
chasers and in compliance with that 
order which is Exs. 8. 9 and 10 on the re- 
cord, the possession of the lands was 
transferred to the auction-purchasers and 
thus in this process of transferring pos- 
session to the auction-purchasers the peti- 


tioners were dispossessed from these 
lands. 
13. The question that now arises 


for determination is whether in these 
circumstances can it be said that, the peti- 
tioners were dispossessed in due course 
of law. In Rudrappa Bin Sankappa v. 
Narsingrao Ramchandra Heblikar, (1905) 
ILR 29 Bom 213, the expression ‘in due 
course of law” as used in Section 9 of the 
Specific Relief Act came up for considera- 
tion before the learned Judges of the 
Bombay High Court, and while deciding 
Lean case, Batchelor J. observed as fol- 
ows: 


“To read the words ‘due course of 
law’ in Section 9 of the Specific Relief 
Act, as merely equivalent to the word 
legally’ is, we think, to deprive them of 
a force and a significance which they 
carry on their very face. For a thing, 
which is perfectly legal, may still be by 
no means a thing done ‘in due course of 
law’: to enable this phrase to be predicat- 
ed of it, it is essential, speaking gene- 
rally, that the thing should have been 
submitted to the consideration and pro- 
nouncement of the law, and the ‘due 
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course of law’ means, we take it, the 
regular normal process and effect of the 
law operating on a matter which has 
been laid before it for adjudication.” 


14. Applying these observations of 
the learned Judge to the circumstances 
of this case, it is difficult for me to say 
that the matter of dispossessing the peti- 
tioners from the lands in dispute had 
attracted the regular normal process and 
the effect of the law because the peti- 
tioners’ right to possess the land was not 
in any manner subject to the provisions 
of law, nor was their right disturbed by 
applying any provision of the law before 
ey were actually dispossessed from the 
ands. 


15. Another case relied upon by 
learned counsel for the petitioners in 
order to correctly appreciate the import 
of the expression ‘due course of law’ is 
Roshanulla v. Hazir Mahmud, (1913) 18 
Ind Cas 727 (Cal). This is a case of Cal- 
cutta High Court. In that case the land 
in dispute was in possession of a tenant 
and a decree was obtained by the decree- 
holder against the landlord. In the 
execution proceedings, the plaintiff-tenant 
was not a party. The auction purchaser 
ought to have taken symbolic possession 
from the tenant under Order 21, Rule 96 
but instead the auction purchaser took 
possession under Rule 95 and the plain- 
tiff-tenant was actually dispossessed from 
the lands which he was holding in jote 
right. 


The question arose whether that dis- 
possession of the plaintiff had taken place 
in due course of law or not. Their Lord- 
ships of the Calcutta High Court held 
that though the plaintiff was dispossessed 
through a legal process issued by a Court 
but not under tHe correct provision of 
the law and, therefore, the dispossession 
of the plaintiff cannot be said to have 
taken place in due course of law, and in 
this view of the matter the rule issued 
by the Court was made absolute. 


16. In another case in Anoopchand 
Revashanker Metha v. Amerchand, AIR 
1951 Mys 101, the possession of the pro- 
perty was obtained through the medium 
of an officer of the Court not authorised 
to act in that direction. His Lordship of 
the Mysore High Court in that circum- 
stance came to the conclusion that the 
possession of the property could not be 
said to have been transferred in due 
course of law. In that case, a warrant 
of attachment was issued for the attach- 
ment of movable property but the Amin 
dispossessed the plaintiff and gave vacant 
possession of the premises to the defen- 
dant. On a suit filed by the plaintiff 
under Section 9 of the Specific Relief 
Act, the Court held the view that the 
dispossession was not in due course of 
law and as such the petitioner was entitl- 
ed to the restoration of possession under 
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the provisions of Section 9 of the Speci- 
fic Relief Act. 

17. These authorities fully support 
the contention of learned counsel for the 
petitioners. It may be said that the lands 
may have been auctioned under the 
colour of the law but the dispossession of 
the petitioners was effected without 
observing the principles of natural justice 
and also without complying with the R. 20 
relating to the execution of the title deed 
in favour of respondents. In such circum- 
stances, the transfer of possession of the 
disputed lands by the Overseer under the 
orders of the Secretary, Mandi Develop- 
ment Board cannot lend colour to such a 
transfer of possession as being in due 
course of law. 


_ 18 The argument of Mr. Agarwal 
that the Secretary, Mandi Development 
Board was acting as an agent of the Gov- 
ernment and therefore no suit could be 
brought under Section 9 of the Specific 
Relief Act is devoid of any force. In the 
present case, the auction of the disputed 
plots was alleged to have been ordered 
by the Mandi Development Board under 
certain statutory rules empowering the 
Board to dispose of such lands and, there- 
fore, it is difficult to say that the auction 
was held for the Government or as an 
agent of the Government. In my opinion, 
the Mandi Development Board purported 
to act under the statutory powers con- 
ferred on it by the Rules and not as an 
agent of the Government. In such circum- 
stances, the Government does not come 
in the picture at all. 


19. The true scope of Section 9 of 
the Specific Relief Act is to see whether 
the plaintiff has been dispossessed with- 
out his consent or in a manner otherwise 
than in due course of law, and if these 
two ingredients are established, then the 
Court dealing with a suit under Section 9 
of the Specific Relief Act is left with no 
other discretion but to restore the posses- 
sion of the land from which the plaintiff 
has been dispossessed without due course 
of law. The order for the restoration of 
the possession of the land to the bpeti- 
tioners cannot be passed by this Court as 
it is not sought by the petitioners. The 
only prayer which is sought is the quash- 
ing of the judgment of the trial Court. 
It is for the trial Court to grant proper re- 
lief to the petitioners by disposing of the 
suit which is being sent back to its file. 


20. For the reasons mentioned 
above, the writ petition is allowed, the 
judgment passed by the Senior Civil 
Judge, Ganganagar, dated Ist June, 1963, 
is quashed and the case is remanded to 
the trial Court to take further proceed- 
ings in the light of the scope of Sec. 9 
of the Specific Relief Act as clarified by 
this judgment. The petitioners shall get 
their costs from respondent Nos. 1 to 7. 

Petition allowed. 
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Trilokidas and others, Appellants v. 
Firm Ram Narain Damodar and others, 
Respondents. 


First Appeal No. 49 of 1962, D/-30-4- 


1970, against Order of G. N. Sharma, 
Dist J., Jaipur, D/- 30-3-1962. 
(A) Defence of India Rules (1939), 


R. 97 (d) — Foreign frm declared “enemy 
firm” by British Indian Government — 
It automatically became enemy firm as 
regards erstwhile Jaipur State — Con- 
tract with such firm by subject of Jaipur 
State not enforceable by virtue of Sec- 
tion 56 of Contract Act. 


The firm which had been declared 
“enemy firm” by the British Indian Gov- 
ernment was also an enemy firm within 
the meaning of Rule 97 (d) of the Rules 
as applied to erstwhile Jaipur State. The 
contracts, therefore, between such firm 
and subject of Jaipur State became 
frustrated and unenforceable after the 
declaration by virtue of Section 56 of the 
Contract Act. (Paras 24 & 26) 

Erstwhile Indian States before India 


gained independence possessed limited 
sovereignty and had no international 
status. (Para 22). 


The Jaipur State had no political 
contacts with foreign countries and had 
no means to collect information for exer- 
cising power under Rule 97 (d). The 
State had no direct trade relation with 
foreign countries and all goods imported 
into the State from foreign countries by 
land or sea were subject to the prohibi- 
tions and restrictions imposed by the Sea 
Customs Act. In order, therefore, that 
there may not be any conflict between 
the provisions of Defence of India Act 
and the Rules framed thereunder and 
those applied by the Jaipur State, the 
modifications, made by the Jaipur State 
in the Defence of India Ordinance as ap- 
plied to that State, were subject to the 
savings “where the context otherwise, 
requires” and there could not be any 
doubt that the context did not require 
the substitution of “Jaipur Government” 
in place of “Central Government” in 
R. 97 (d). It, therefore, could not be that 
a firm which has been declared “enemy 
firm” by the Central Government was 
not to be regarded similarly by the ruler 
of Jaipur State in the absence of a simi- 
lar declaration by the Jaipur Govern- 
ment. Case law discussed. (Para 22) 


(B) Defence of India Rules (1939), 
Rule 98, Proviso (a) — Foreign firm 
declared as “enemy firm” — Consign- 
ments sent by the firm vests in Control- 
ler of Enemy Property — Delivery of 
consignment by controller to consignee, 
does not revive the unlawful contract. 
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Proviso refers fo cases where the 
party under a licence from the Central 
Government is permitted performance of 
the contract with the enemy firm. It has 
no application to cases where the pro- 
perty has vested in the Controller of 
Enemy Property and thereafter on his 
orders it is delivered to the consignee 
who happens to be a British subject or 
a subject of Indian State. Delivery of 
consignment under the orders has not the 
effect of reviving the contracts which has 
already become unlawful and void. By 
taking the delivery of the consignment 
and making payment the consignee is 
not performing the contract which was 
made with the enemy firm. The-delivery 
Ys entirely at the discretion of the Con- 
troller and cannot be regarded as a re- 
vival of the previous contracts. Case law 
Discussed. (Para 35) 


Cases Referred: Chronological Paras 


(1959) AIR 1959 SC 781 (V 46) = 
1959 SCJ 878, Gherulal Parakh 
v. Mahadeo Das 

(1954) ATR 1954 Pat 596 (V 41) = 
1955-25 Com Cas (Ins) 43, A. F. 


Ferguson & Co. v. Lalit Mohan 33 
£1920) 1920-1 Ch D 268 = 89 LJ 
h 138, In re, Munster 37 


(1918) AIR 1918 Cal 830 (V 6) = 
ILR 45 Cal 28, Madhoram v. 


G. C. Sett 

(1918) AIR 1918 Mad 322 (V 5) = 
33 Mad LJ 410, Thiruvarangiah 
v. D. K. Pania & Co. 

(1918) AIR 1918 Mad 515 (V 5) = 
ILR 41 Mad 225, Abdul Razack 
v. Khandi Rao 28 

(1918) AIR 1918 Mad 1124 (V 5) = 
32 Mad LJ 146, S. Sakalchand v. 


29, 38 


Md. Nasiruddin 29, 38 
(1918) AIR 1918 Low Bur 46 (V 5) = 
11 Bur LT 84, Buchanan vV. 5 


Mall 
(1916) AIR 1916 Bom 251 (V 3) = 
ILR 40 Bom 570, Textile Manu- 


facturing Co. Ltd. v. Salomon 


Bros. 80 
(1916) AIR 1916 Low Bur 7 (V 3) = 

9 Bur LT 99, S. K. R. Cama & 

Co. v. K. K. Shah 31 
(1858) 27 LJ PC 189 = 140 ER 

1013, Hale v. Rawson 28 


C. L. Agrawal, for Appellants; Hasti- 
mal, for Respondents. 


JUDGMENT: This appeal was origi- 
nally filed by the defendant Damodardas 
who died during the pendency of this 
appeal and so it is now being continued 
by his legal representatives. It is direct- 
ed against the judgment and decree dated 
30th March, 1961, of the District Judge, 
Jaipur District, Jaipur, in a suit for dis- 
solution of partnership and rendition 
of accounts. The learned District Judge 
by his decreé has declared that Damodar 
and his two sons Dwarka Das and Gor- 
Ghandas are entitled to six annas share 
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in 3 lakh carat white synthetic stones 
contained in GL/11, or if already sold, to 
six annas share in the net profit thereof 
from the defendant Damodardas. He has 
also appointed a Commissioner to go into 
accounts and submit his report. 


2; The suit was instituted by firm 
Ram Narain Damodar, Johari Bazar, 
Jaipur, through Damodar and Dwarkadas 
and Gordhan Das sons of Damodar Mal- 
pani, proprietors of the firm Ram Narain 
Damodar, on 13th April, 1944, against 
Damodardas Khandelwal. It was alleged 
that both parties had their business in 
the city of Jaipur and were dealing in 
precious stones. In July, 1941, it was 
agreed between Gordhan Das acting on 
behalf of the firm and the defendant that 
rough synthetic stones may be ordered 
from Georges Lambercier in partnership 
with whom the defendant was already in 
correspondence, and thereafter may be 
sold and the plaintiffs will have six annas 
share in its profit and loss, while the 
defendant will have 10 annas share. In 
pursuance of this agreement of partner- 
ship, an order with the joint consultation 
of the parties for 10 lakh carats of white 
synthetic stones and one lac carats of 
yellow colour was placed with Georges 
Lambercier. The latter despatched three 
cases numbering GL/11, 12 and 13 con- 
taining nine lac carat white synthetic 
stones in November 1941 to the defen- 
dant which was to arrive in Bombay via 
Newyork and the delivery was to be 
given on payment to the Imperial Bank 
of India. In January, 1943, plaintiffs 
were informed by the defendant that the 
consignment was reaching Bombay by 
steamer S. S. Lock Dee and that they 
should accompany him to Bombay for 
taking delivery. In the last week of 
February, 1943, defendant, however, in- 
formed that the delivery of the consign- 
ment had been stopped by the Govern- 
ment of India and a suspension order 
had been passed in respect of it. It is 
alleged that out of the three cases con- 
signed from Geneva, only one case mark- 
ed GL/11 consisting of three lakh carat 
white synthetic stones arrived in India 
of which delivery was taken by the de- 
fendant, but he did not give plaintiffs 
their share out of it nor did he render 
any account of its disposal. Thereupon 
on 19th May, 1943, plaintiffs moved the 
Jewellers Association, Jaipur, to settle 
their dispute but on 23rd November, 
1943, after some proceedings, the Asso- 
ciation also expressed its inability to 
decide the matter and so the present suit 
has been filed. 


3. The defendant contested ‘the 
suit, denied the agreement of partnership 
between the parties through Gordhan 
Das and stated that after he had placed 
an order for the supply of Synthetic 
stones with Georges Lambercier, Gordhan 
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Das plaintiff expressed his desire that 
some portion of the Synthetic stones 


ordered from Georges Lambercier be also 
given to him, and he agreed to give him 
Six annas share in stones provided he 
also gave him 2000 totals of the imita- 
tion stone which had been imported by 
him before the war at its cost price in 
case he so required it. It was also stated 
that no consignment of synthetic stone 
was received from Georges JLambercier 
nor did the plaintiffs give any goods to 
the defendant. It was pleaded that 
Georges Lambercier had been declared 
an enemy firm in 1941, and, therefore no 
agreement of partnership could be made 
or continued for importing stones from 


that firm and thatno suit concerning that . 


partnership was maintainable. The alleg- 
ed partnership in either case had become 
illegal. 


4. On the above pleadings, 
learned Judge 
issues: 


1. Whether in July 1941 a partner- 
ship was formed between the parties in 
terms of para. No. 2 of the plaint? 


2. Whether in pursuance of the con- 
tract and past correspondence, an order 
for 10 Lakh carats white and one lakh 
carat of lemon colour imitation stones 
was placed with Georges Lambercier? 

3. Whether case No. GL/11 imported 
by the defendant belonged to the partner- 
ship? 

4. Whether the suit is not maintain- 
able? 


5. Whether in 1941 Georges Lamber- 
cier was declared enemy firm, and there- 
fore no partnership could be formed for 

importing stones from that firm, nor a 
suit is maintainable on the basis of such 
a partnership? 

6. Whether, because the goods have 


been imported from outside the country, 
this Court has no jurisdiction? 


the 
framed the following 


7. Relief? 
5. Plaintiffs ‘in support of the 
above issues examined Mr. Richard 


Grasser P. W. 1 who was the Swiss Trade 
Commissioner for India, Burma and 
Ceylon, Mohammad C. Rehman P. W. 2 
who was the Controller of Enemy Firms 
and Enemy Trading and Custodian of 
Enemy Property, A. K. Mukherji P. W. 3, 
who was the Under-Secretary, Central 
Board of Revenue, New Delhi, Gopi- 
chand, P. W. 4, N. K. Acharya P. W. 5, 
Mohamed Khan P. W. 6, Viney Chand 
P. W. 7 and Gordhandas P. W. 8. Docu- 
ments Exs. 1 to 10, P-12 to P-29, P-30 to 
P-34, Exs. P-35, and P-37, Exs. CD-1 to 
CD-5, C-3 to C-12 and C-32 to C-39. 
Defendant examined Kamla Prasad 
D. W. 1, Damodar Dass D. W., 2, Bhagwan 
Sahai D. W. 3, Radha Gopal D. W. 4 and 
Chhabildas D. W. 5, and also produced 
Exs. A-1 to A-7, A-9 to A-25 and C-13 to 
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C-30. The learned District Judge after 
discussing the evidence of the parties 
came to the following findings: 

(1) That partnership was formed be- 
tween the parties as alleged in Para. 2 of 
the plaint; 


(2) That in pursuance of the agree- 
ment of partnership, an order of 10 Lakh 
carats white and one lakh carats lemon 
colour synthetic stones was placed with 
the Georges Lambercier; 

(3) That out of the goods ordered. 
one case No. GL/11 reached India and it 
belonged to the partnership in which the 
plaintiffs were entitled to six annas share. 

(4) That though in 1941, Georges 
Lambercier was declared an enemy firm 
by British Government, it was not so 
declared by the Jaipur Government and 
as such the agreement of partnership for 
importing stones from that firm was not 
illegal. 

(5) That the Court had 
to entertain and try the suit. 

; As a result of these findings, 
the learned District Judge passed a preli- 
minary decree in favour of the plaintiffs 
declaring its six annas share in the three 
lakh carat synthetic stones contained in 
case No, GL/11 and appointed a Commis- 
sioner to go into accounts. 

7. Though in the lower Court, a 
good deal of controversy was raised on 
the point that case No. GL/11 was not 
imported from Georges Lambercier but 
was imported from Hrand Dgevhirdiian. 
another Swiss Firm, and so the plaintiff 
was not entitled to any share in that 
consignment; but in this Court, learned 
counsel for the appellants confined his 
arguments only to two points which are 
covered by issues Nos. 1 and 5. In regard 
to issue No. 1, the argument is two-fold; 
first, that the plaintiff has failed to prove 
thatthere was any agreement of partner- 
ship between the parties and the learned ' 
District Judge has wrongly relied upon 
the admissions of the defendant contain- 
ed in Exs. 9 and 10 because from them 
no inference regarding any agreement of 
partnership could be drawn. On the 
other hand, at best, it showed that there 
was an agreement for the sale of synthetic 
stone to the extent of six annas by the 
defendant to the plaintiff in case the 
stones were received from Georges 
Lambercier, and secondly, that plaintiff 
No. 1 which is a joint Hindu family con- 
cern could not by agreement enter into 
any partnership with the defendant as 
alleged in Para. 2 of the plaint. 

[8. to 16. Portions not approved 
for aoe by High Court omitted here 

d 


a 


jurisdiction 


17. Now I shall deal with the 
other contention of the learned counsel 
relating to issue No. 5. The objection is 
that after the defendant had placed his 
order for importing synthetic stone from 
Georges Lambercier in 1941, the said firm 
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was declared an enemy firm vide notifi- 
cation issued by the Government of India 
on 2nd December, 1941, and published in 
the Gazette of India Extraordinary dated 
December 22nd, 1941, because of the 
second World War between His Maiesty’s 
Government and Germany. It is argued 
that under Rule 98 of the Defence of 
India Rules, trading with the enemy as 
defined in Rule 97 had become illegal as 
also punishable with imprisonment (R. 98 
(3)). So on the arrival of the consign- 
ment GL/11, the defendant could neither 
take its delivery nor make payment of 
the price to the consignor because that 
would have amounted to trading with the 
enemy, and therefore the contract had 
become unlawful and void. It had there- 
fore become impossible for the defen- 
dant to perform the contract alleged to 
have been made by him with the plain- 
tiffs: vide Sec. 56 of the Contract Act. 
Learned counsel for the respondent urges 
that though the firm Georges Lambercier 
of Geneva had been declared an enemy 
firm by the British Indian Government, 
it was not so declared by the erstwhile 
Jaipur Government, and unless it was so 
done, it could not be regarded as ‘enemy’ 
within the meaning of Rule 97 and the 
defendant was not debarred from taking 
delivery of the consignment or making 
payment of its price. It is urged that the 
Jaipur State Government had applied 
the Defence of India Ordinance No. V of 
1939 and the Rules made thereunder to 
the whole of Jaipur territory subject to 
certain modification as specified in the 
Schedule and save where the context 
otherwise required (i) references to the 
Central Government, a Provincial Govern- 
ment or appropriate Government were to 
be construed as references to the Jaipur 
Government; (ii) references to the de- 
fence of British India to be construed as 
references to the defence of Jaipur terri- 
tory; and (iii) references to British India 
(otherwise than in the expression “de 
fence of British India’), and a Province 
of British India to be construed as re- 
ferences to Jaipur territory. That being 
so, in Rule 97 (d), the expression Central 
Government has to be read as Jaipur 
Government and so read, a person or 
body of persons to be an ‘enemy’ within 
the meaning of clause (d) had to be 
declared so by the Jaipur Government. 
In the present case, no such declaration 
was made by the Jaipur Government in 
respect of Georges Lambercier of Geneva. 
Therefore the contract of the defendant 
with Georges Lambercier on the one 
hand and with the plaintiff on the other 
had neither become illegal nor impos- 
sible of performance. It is next urged 
that even if Georges Lambercier had be- 
come an enemy firm within the meaning 
of Rule 97 (d) even for the Jaipur Gov- 
ernment, the defendant in the present 
case cannot be deemed to have traded 
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with the enemy because he had taken 
delivery of the consignment GL/1] bv 
the authority of the Central Government 
and the case is, therefore, fully govern- 
ed by the proviso (a) to Rule 98. 


18. On 3rd September, 1939, the 
British Empire declared war against 
Germany and on that very day the Gov- 
ernor General in pursuance of the powers 
vested in him under the Government of 
India Act promulgated Ordinance No. V 
of 1939 for the defence of India and sub- 
sequently the defence of India Act was 
enacted. 


19. Defence of India Ordinance 
No. V of 1939 and the Rules made there- 
under was applied to the whole of Jaipur 
territory except the Sambhar Shamlat 
area subject to certain modifications 
which were specified in the Schedule by 
His Highness the Maharaja of Jaipur 
vide Notification No. 2-C published in the 
Jaipur Gazette Extraordinary dated 12th 
September, 1939. The schedule contain- 
ed the following modification in the De- 
fence of India Ordinance, 1939: 

5 eee Save where the context 
Wise requires: 


(i) references to the Central Govern- 
ment, a Provincial Government or appro- 
priate Government shall be construed as 
references to the Jaipur Government, 

(ii) references to the defence of 
British India shall be construed as re- 
eons to the defence of Jaipur terri- 
ory, 


(iii) references to British India 
(otherwise than in the expression “De- 
fence of British India”), and a Province 
of India shall be construed as references 
to Jaipur territory, 

(iv) references to High Court shall 
oe as references to Chief Court, 
an 


other- 


(v) references to British subject shall 
be construed as references to Jaipur 
subject. 

2. The words “vessel” and “port” 
wherever they appear, shall be deleted.” 
No modification was however made in 
Rule 97 or 98 of the Defence of India 


Rules. 

20. By notification No. 156-0-Misc./ 
M-6-96 dated 20th July, 1940, published 
in the Jaipur Gazette Extraordinary 
dated 23rd July, 1940, the following 
further amendments were made in the 


Jaipur Defence Ordinance and Rules: 


SCHEDULE 

1. For the words and figures “in the 
Defence of India Ordinance, 1939”, sub- 
stitute “in the Defence of India Ordi- 
nance, 1939 and the Defence of India 
Rules.” 

2. {1) For clause {v}, substitute the 
following :— 

(v) references to His Majesty’s sub- 
jects or British subjects shall be con- 
strued as references to Jaipur subjects’. 
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(2) After clause (v), add the follow- 
ing clauses :-— 


“(vi) references to forfeiture to His 
Majesty shall be construed as references 
to forfeiture to the ruler of the state, 


(vii) references to any Act shall be 
construed as references to that Act as 
applied to, or to the analogous law in 
force in, the Jaipur territory, and 


(viii) references to His Maiesty’s 
forces shall include Jaipur State forces.” 
Rule 44: 


“In clause (c) of Rule 97, insert the 
words “in enemy territory, or’, between 
“incorporation” and “in’”.” 


21. . Learned counsel for the res- 
pondent therefore urges that according 
to the aforesaid modifications in Rule 97 
(d) of the Defence of India Rules, ‘Jaipur 
Government’ has to be read in place of 
‘Central Governm=nt’ and unless any 
person or body of persons has been declar- 
ed by the Jaipur Government to be an 
enemy, it would not be so regarded for 
the purpose of Part XV. Since it is not 
disputed that the Jaipur Government had 
not declared Georges Lambercier of 
Geneva as enemy rm, it could not be 
illegal for a Jaipur State subject to deal 
with that firm. This argument obviously 
prevailed in the lower Court. But in my 
view this argument cannot be accepted. 


22. Now it is common knowledge 
that the Indian States before India gain- 
ed independence possessed limited sover- 
eignty and had na international status. 
The relationship between the Paramount 
Power and the Indian States has been 
described thus in the White Paper on 
Indian States at page 22: 


“4l. As already stated the para- 
mountey of the British Crown was not 
co-extensive with the rights of the Crown 
flowing from the Treaties. It was based 
on ‘Treaties, Engagements, Sanads as 
supplemented by usage and sufferance 
and by decisions of the Government of 
India and the Secretary of State em- 
bodied in political practice. The rights 
that the Paramount Power claimed in 
exercise of the functions of the Crown in 
relation to the States covered matters 
both external anc internal. 


42. For external purposes’ State 
territory and Stat2 subjects were, for all 
practical purposes. in the same position 
as British territory and British subjects. 
The State had no international life and 
in consequence cf the loss by them of 
their power of n2gotiation and legation, 
the Paramount Power had the exclusive 
authority of making peace or war or 
negotiating or communicating with 
foreign States. The rights and duties 
assumed by the Paramount Power in re- 
gard to external effairs carried with them 
consequential rights and duties. The 
Paramount Power was responsible for 
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implementing its international commit- 
ments; the Princes were required to give 
effect to the international obligations 
entered into by the Paramount Power. 


43. The right of Intervention in inter- 
nal affairs could be exercised for the 
benefit of the Rulers of the States 
of India as a whole, or for 
giving effect to international commit- 
ments. The authority of the Paramount 
Power could thus be interposed inter 
alia for the prevention of dismember- 
ment of a State, the suppression of a re- 
bellion against the lawful sovereign, the 
prevention of gross misrule, the economic 
growth of the whole of India, checking 
inhuman practices or offences against 
natural law or public morality. 


44. The Paramount Power was res- 
ponsible for the defence of both British 
India and the Indian States and exercised 
full control over all matters connected 
with defence, such as the establishment 
of cantonments, the regulation of the 
strength of the armed forces of the States, 
the procurement of supplies, free passage 
toons, supply of arms and ammuni- 
ion, etc.’ 


The Treaty of 1818 between the Ruler of 
Jaipur State and the East India Company 
inter alia provided: 

"Article T 


_ There shall be perpetual friendship, 
alliance, and unity of interest between 
the Honourable Company and Maharajah 
Juggut Singh and his heirs and succes- 
sors, and the friends and enemies of one 
party shall be the friends and enemies of 
both parties. 

Article 2 


The British Government engages fo 
protect the territory of Joypore and to 
expel the enemies of that principality. 


Article 3 
Maharajah Sewaee Juggut Singh and 
his heirs and successors will act in sub- 
ordinate co-operation with the British 
Government and acknowledge its supre- 
macy; and will not have any connection 
with other Chiefs and States. 


Article 4 


The Maharajah and his heirs and 
successors will not enter into negotiation 
with any Chief or State without the 
knowledge and sanction of the British 
Government; but the usual amicable cor- 
respondence with friends and relations 
shall continue. 

Article 7 

The principality of Jeypore shall 
furnish troops according to its means, at 
the requisition of the British Govern- 


“ment.” 


(See. ‘Treaties, Engagements and 
Sanads relating to India and neighbour- 
ing countries compiled by C. U. Aitchison 
Vol. III pages 68-69). 















set up of the 
Paramountcy of 
impossible to 


his being the political 
aipur State under the, 


firm by the Central Government under 
the provisions of Rule 97 (d) of the 
Defence of India Rules. The Jaipur Gov- 
ernment had no political contacts with 
foreign countries and had not the means 
o collect information for exercising 
powers under clause (d) of Rule 97. 


ported into the State from foreign coun- 
tries by land or sea were subject to the 
prohibitions and restrictions imposed by 
the Sea Customs Act. In order, there- 
fore, that there may not be any conflict 
between the provisions of Defence of 


State, the modifications suggested under 
the Schedule were subject to the saving: 
“where the context otherwise requires’ 
and there cannot be any doubt that the 
context did not require the substitution. 
of “Jaipur Government” in place of 
‘Central Government’ in clause (d) of 
Rule 97. Because of its treaty relations 
and political status the Ruler of Jaipur 
State without any declaration of war 
became at war with States and Sovereigns 
with whom His Majesty was at war. All 
States, Sovereigns, and individual corpo- 
rations who were enemies of His Majesty 
became enemies of the Ruler of Jaipur. 
It, therefore, could not be that a firm 
hich has been declared ‘enemy firm’ by 
the Central Government was not to be 
regarded similarly by the Ruler of Jaipur 
State in the absence of a ‘similar declara- 

tion by the Jaipur Government. 


23. It will be noticed that Defence 
of India Rules also relate to matters such 
as Telegraphy, Postal communications, 
Restrictions on foreigners shipping, Air- 
crafts, Railways, Foreign purchase etc. 
in regard to which issuing of orders was 
entirely under the domain of Central 
Government and in such context Jaipur 
Government could not be substituted in 
pace of Central Government in such 
rules. 


24. I have, therefore, not the 
slightest doubt that in the context of 
Rule 97 (d) the expression ‘Central Gov- 
ernment’ was to be substituted by Jaipur 
Government. It, therefore, follows that 
the firm Georges Lambercier of Geneva 
which had been declared an ‘enemy firm’ 
by the Central Government was also an 
‘enemy firm’ within the meaning of 
Rule 97 (d) as applied to Jaipur State 
and the finding of the learned District 
Judge on this point is not correct. 


25. Now how was the contract of 
partnership between the parties affected 
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by the declaration of Georges Lambercier 
as ‘enemy firm’ is to be considered. Did 
the contract between the parties become 
unlawful and incapable of performance 
within. the meaning of Section 56 of the 
Contract Act? 


26. Now for the duration of war, 
trading with the enemy is prohibited be- 
cause— 


“It is now fully established that, the 
presumed object of war being as muchto 
Cripple the enemy’s commerce as to 
capture his property, a declaration of 
war imports a prohibition of com- 
mercial intercourse and correspondence 
with the inhabitants of the enemy’s 
country, and that such intercourse, ex- 
cept with the licence of the Crown, is 
illegal. And the doctrine “applies to all 
contracts which involve intercourse with 
the enemy or tend to assist the enemy, 
even though no enemy be a party to the 
contract.” 


(See Pollock’s Principles of Contract 
Twelfth Edition page 292). 


Rule 98 of the Defence of India Rules 
prohibits trading with the enemy and in 
general a person shall be deemed to have 
traded with the enemy if he has had any 
commercial, financial or other intercourse 
or dealings with or for the benefit of an 
enemy and in particular if he has obtain- 
ed any goods from an enemy or traded 
in or carried any goods consigned to or 
from an enemy or paid or transmitted 
any money, negotiable instrument or 
security for money to or for the benefit 
of an enemy or to a place in enemy terri- 
tory. There cannot be the least doubt 
that receiving of GL/11 consigned by 
Georges Lambercier by the plaintiff or 
payment of its price to the agent of 
Georges Lambercier at Bombay would 
have been trading with the enemy within 
the meaning of Rule 98 as unlawful after 
it had been declared enemy firm. Mr. 
Pareek also does not dispute this position. 
It, therefore, follows that the contract 
between the parties had become void and 
incapable of performance. 


27. Thiruvarangiah v. D. K. 
Pania & Co., AIR 1918 Mad 322, where 
plaintiff agreed to purchase in April 


1914 certain cases of Belgium glass from 
defendants, agents of an Austrian firm 
the contracts were c.i.f, c.i. Madras 
were shipped on Board a German ship at 
Antwerp and while the vessel was on her 
voyage, war broke out betweeen Great 
Britain and Germany. The ship was 
condemned as a prize at Colombo, but 
she was allowed by the Government to 
proceed and discharge her cargo at her 
destination, the Government undertaking 
to give delivery to British subjects who 
were entitled to receive delivery of the 
cargo on board the ship. In a suit by 
paintiff for breach of contract by the 
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defendant, on the failure of the latter to 
deliver the goods, it was held that— 


“as the bill of lading at the time of 
delivery contained a contract that was 
illegal and unenforceable, its tender was 
bad and that, on the outbreak of the 
war, the contract became void and in- 
capable of performance.” 


28. In Abdul Razack v. Khandi 
Rao, AIR 1918 Mad 515, where— 


“Defendants, agents of a German 
firm, contracted on 25th August 1914 to 
deliver to plaintiff at Madura certain 
casks of dye in three instalments of two 
casks each “to be delivered on arrival of 
the steamers, one lot of two casks to be 
delivered each time at Rs. 501-4-0 for 
each cask.” The defendants were not to 
be responsible if the steamers did not 
come to Madras or Tuticorin, the port for 
Madura, where tha goods were to be con- 
signed. One of the steamers’ Barenfels 
left Hamburg and Antwerp before the 
outbreak of war, but before it could 
arrive war had broken out and the Com- 
mercial Intercourse with Enemies Ordi- 
nance was in force. The ‘Barenfels’ and 
her cargo were captured in October 1914 
and condemned by the Prize Court. She 
was however subsequently released and 
allowed to proceed on her voyage to 
Colombo. The defendants were preclud- 
ed from taking delivery of the goods, un- 
less they deposited a sum amounting to 
twice the invoice value of the goods. In 
an action for damages for breach of con- 
tract against the defendants: 


It was held that the defendants were 
not liable inasmuch as: 


(1) on the true construction of the 
eontract the deferdants were not liable to 
deliver the goods even if the steamers did 
arrive when ther2 were no such goods 
in it: Hale v. Rawson, (1858) 27 LJ CP 
189, Dist. 


(2) the capture of the ship was one 
of the possibilities contemplated under 
the clause in the contract relating to the 
non-arrival of steamers which relieved 
the defendants from the obligation to 
supply the goods on the said contingency; 


(3) the concemnation of the goods 
related back and divested the owners of 
the goods as frore the date of seizure and 
the effect of the proclamation was to 
render the further performance of the 
contract illegal; 


(4) the subsequent release of the 
vessel and her cargo did not impose in 
the defendants ary obligation to purchase 
the goods at a greatly enhanced price 
from the Prize authorities and make them 
over to the plaincziff.” 


29. In Sakalchand v. Md. Nasu- 
ruddin, AIR 1918 Mad 1124, where a 
buyer who had contracted for the supply 
of goods by an enemy firm before the 
commencement of hostilities under a 
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C. I. F. contract could not enforce its 
performance, if, before delivery of docu- 
ments to him, war had been declared, it 
was held that— 


“The contract had become impossible . 
of performance and void by the combin- 
ed operation of Section 56, Contract Act 
au the Proclamation of 12th September, 


In Madhoram v. G. C. Sett, ATR 1918 
Cal 830, where— 


“Under a C. I. F. contract the defe- 
dants (vendors) sent out an order to 
Europe for supply of certain goods to the 
plaintiffs (purchasers) in Calcutta. The 
goods were shipped on 2nd July 1914 in 
a German vessel which was on the high 
seas when war broke out between 
England and Germany, and the vessel 
was captured by the Government as an 
enemy ship and brought before the 
Ceylon Court of Admiralty. On 25th 
August, 1914 the ship was condemned as 
a lawful prize, but the cargo was released 
on condition that on its conveyance by 
the Crown to its destination the Crown 
would be authorised to recover certain 
expenses against the cargo released and 
delivered in Calcutta. On the arrival of 
the goods in Calcutta, the defendants 
asked the plaintiffs to take delivery on 
payment of those expenses. On the plain- 
tiffs’ refusal to do so the defendants dis- 
posed of the goods in the market, where- 
upon the plaintiffs instituted a suit for 
recovery of damages for failure of the 
defendants to deliver the goods in terms 
of the contract’. 


It was held: 


“that the plaintiffs were not entitled 
to recover damages, as the contract be- 
tween them and the defendants became 
void under Section 56, Contract Act, inas- — 
much as by the outbreak of the war, one 
essential element of the contract, namely, 
the contract of affreightment, became un- 
lawful and the fact that the defendants 
at one stage offered to deliver the goods 
to the plaintiffs on certain terms did not 
estop them from pleading that the con- 
tract had become void under Section 56, 
Contract Act. The incidents of a C. I. F. 
contract explained.” 


tAn executory contract made with an 
alien enemy in peace time is avoided or 
dissolved by the outbreak of war, if it 
enures to the aid of the enemy or if it 
is in its nature incapable of suspension. 


A contract is deemed in its nature 
incapable of suspension, if its proper per- 
formance necessitates intercourse with 
the enemy during the war or where time 
is of the essence of the contract, or the 
parties cannot on the restoration of peace 
be put on a footing of equality. 


A contract of affreightment may be 
dissolved without execution not only by 
act of the parties, but in many cases, by. 





1971 


the act of the law. If the voyage be- 
comes unlawful or impossible to be per- 
formed, or if it is broken up, either 
before or after it has actually com- 
menced, war or interdiction, complete or 
partial of commerce with the place of 
destination, the contract is dissolved. 


Where a ship is condemned as a 
prize but the cargo is released, the Crown 
is entitled to impose the payment of 
freight as a condition of its release and 
has a lien on the goods till it is paid. 


The ultimate conveyance of the 
goods by the condemned ship to its 
destination is in no sense a continuation 
of the original voyage in fulfilment of 
the contract of affreightment but is essen- 
tially a new voyage under new condi- 
tions.” 


30. In Textile Manufacturing Co. 
Ltd. v. Salomon Bros., AIR 1916 Bom 251, 
where in February 1914 the defendants 
agreed to purchase from the plaintiffs 
certain goods during the year ending 
31st December 1914 and to take delivery 
at least once monthly, the defendants 
were a German joint stock company, 
having a branch in Bombay under the 
sole management of a German subject, on 
account of the war and the various Pro- 
clamations and Ordinances issued, the 
defendants failed to take delivery of the 
goods as agreed. The plaintiffs sold the 
goods at a loss, and after deducting the 
value of the deposit with them, made by 
the defendants against fulfilment of the 
contract, issued the defendants for the 
balance. It was held— 

‘that the contract became illegal and 
was dissolved on the declaration of war 
on 4th August, 1914.” 

It was further held that— 

(1) that it had become impossible 
owing to circumstances arising from the 
outbreak of war for the defendants to 
perform their part of the contract; 

(2) that even assuming that it | only 
became so after the Hostile Foreigners 
Trading Order dated 14th November, the 
plaintiffs, inasmuch as they gave the 
defendants further time for taking deli- 
very upto 16th December, waived any 
breach committed before the date. 

(3) that on the above findings the 
defendants were entitled to a return of 
their deposit under Section 56 (2).” 

31. In S. K. R. Cama & Co.v. K.K. 
Shah, AIR 1916 Low Bur 7, it was held 
that— 

“Accepting a bill of exchange drawn 
against goods coming from Germany and 
payment of their price after the pro- 


clamation forbidding any. trade in such 
goods are acts of trading in connection 
with them. 


Tf after a contract is made it becomes 
illegal to carry it out it cannot be en- 
forced.” 
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32. In Buchanan v. Mall, AIR 
1918 Low Bur 46, where— 


“Sometime before the outbreak of 
war A entered into a contract with : 
at Rangoon. Under the contract A was 
(i) to buy certain goods in Germany; (ii) 
to obtain a contract of affreightment to 
Rangoon; (iii) to take out a policy of 
insurance; and (iv) to ship the goods in 
July 1914. B on his part agreed. to buy 
those goods from A for.a price which was 


fixed C. I. F. Rangoon. A performed his 
part of the contract and on 12th 
August 1914 caused to be pre- 


Sented to B for acceptance a bill of 
exchange covering the price etc, of 
the goods and payable 90 days after 
sight. Along with the bill of exchange 
were tendered the bill of lading, invoice 
and insurance note. B refused to ac- 
cept the bill of exchange as well as the 
documents of title, inasmuch as the war 
having broken out on 4th August the ship 
containing the goods was seized by the 
Belgian Government and trade with 
Germany was prohibited by the Rovyat 
Proclamation, dated 5th August 1914.” 

It was held that— 


“the Royal Proclamation rendered 
the contract abortive and illegal and so 
void; (2) that the effect of the outbreak 
of the war was that the contract of 
affreightment was dissolved; (3) that A 
was bound to tender and B was entitled 
to get valid and effective documents by 
which B could recover what might be 
lawfully recovered under such docu- 
ments, but as A did not and could nof 
tender such documents in respect of the 
contract of affreightment B was entitled 
to refuse to pay against them.” 


33. In A. F. Ferguson & Co. v. 
Lalit Mohan, AIR 1954 Pat 596, it was 
held that— 


“Where due to the outbreak of war 
the performance of the contract by the 
insured by making payments of the pre- 
mium to the enemy insurance Company 
with whom the insured was insured be- 
came impossible and illegal under R. 104 
of Defence of India Rules, the contract 
became frustrated and void. Section 56 
of the Contract Act is perfectly clear on 
the point, and if the performance of the 
contract after the outbreak of war be- 
came impossible or unlawful, the con- 
tract of insurance became void. 


If and when there is frustration, the 
dissolution of the contract occurs auto- 
matically. It does not depend, as does 
rescission of a contract, on the ground of 
repudiation or breach, or on the choice 
or election of either party. It depends 
on the effect of what has actually happen- 
ed on the possibility of performing the 
contract. Therefore, the moment the war 
broke out, any further performance of 
the contract became unlawful and the 
result was that the contract stood dis 
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Solved on the very date the declaration 
of war was made absolving both the 
parties from its performance. 

The Contract having become void, 
the question of ratification does not arise, 
and the argument that on another com- 
pany being authorised by the Central 
Government to manage business of the 
Insurance firm the contract revived, has 
to be rejected as being without any 
merit.” 


34. Learned counsel for the res- 
pondents invited my attention to the 


following observationsin Gherulal Parakh 
v. Mahadeodas, AIR 1959 SC 781: 


“The primary duty of a Court of 
Law is to enforce a promise which the 
parties have made and to uphold the 
sanctity of contracts which form the 
basis of society.” 


But these observations were made while 
the Court was dealing with the doctrine 
of public policy. However, the present 
caseis fully covered by Section 56 of the 
Indian Contract Act and because it was 
an executory contract and on account of 
the outbreak of war and the declaration 
of Georges Lambercier as an enemy firm, 
illegality supervened so the contract was 
dissolved having become unlawful and 
void. The above decision has, therefore, 
no application in the present case. 


35. Learned counsel for the res- 
pondent has next urged that since the 
delivery of the consignment was made 
to the defendant under the orders of the 
Government of India, he cannot be deem- 
ed to have traded with the enemy. Re- 
ference is made to the following proviso 
to Rule 98 of the Defence of India Rules: 


“Provided that a person shall not be 
deemed to have traded with the enemy 
by reason only that he has— 

(a) done anything under an autho- 
rity given generally or specially by, or 
by any person authorised in that behalf 
by the Central Government.” 

To my mind, the above proviso refers to 
eases where performance of a contract 
with the enemy is allowed generally or 
specially by the Central Government, that 
is to say, where the party under a licence 
from the Central Government is per- 
mitted performance of the contract with 
the enemy. It has no application to 
cases where the property has vested in 
the Controller of Enemy Property and 
thereafter on his orders it is delivered to 
the consignee who happens to be- a 
British subject or a subject of Indian 
State. Delivery of the consignment under 
the orders of the Controller of the Enemy 
Property has not the effect of reviving 
the contract which has already become 
unlawful and void. By taking the deli- 
very of the consignment and making 
payment, the consignee is not perfoming 
the contract which was made with the 
enemy firm. The delivery of the consign- 
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ment is entirely at the discretion of the 
Controller of Enemy Property and can- 
not be regarded as a revival of the pre- 
vious contract. Since this objection was 
not raised in the Court below, there is no 
clear evidence as to how the consign- 
ment was dealt with after it had reach- 
ed Bombay. It is, however, admitted by 
the plaintiff that a suspension order was 
passed in respect of this consignment. 
Plaintiff Gordhandas has also admitted 
in his statement that because Georges 
Lambercier was declared an enemy, a 
penalty was imposed on the delivery of 
GL/11. From Ex. C-7 dated 24th 
February, 1943, which is defendant's 
letter to the Controller of Enemy Pro- 
perty in India it appears that the con- 
signment was not to be delivered until 
the latter had passed orders. The defen- 
dant requested that goods may not be 
confiscated or auctioned because he 


would be put to heavy loss and they may 


be delivered on payment and the amount 
so recovered may be confiscated. From 
Ex. C-9 dated 9th May, 1943, it appears 
that the consignment GL/11 had been 
transferred to the Kings warehouse under 
the orders of the Controller of Enemy 
Property in India. From Ex. C-35 dated 
19-2-43 which is a letter from the Chief 
Accountant of the Imperial Bank of India 
to the defendant, it also appears that 
the goods were not to be released 
because the Controller of Enemy 
Trading, Bombay, acting under the 
instructions from the Government of 
India had issued such instructions. Exhi-~ 
bit C-37 dated 31-12-46 is a letter from 
the Chief Accountant to the defendant 
showing that the goods relating to the 
above that is GL/11 were cleared under 
penalty. Ex. C-39 is a letter. of the Con- 
troller of Enemy Trading in India to the 
Imperial Bank of India dated 28-6-43 
informing that “the Government of India 
have now been pleased to authorise the 
release of such cases out of the above 
consignment that are still under deten- 
tion to the respective consignees against 
payment of their value into a blocked ac- 
count.” It was further informed that all 
amounts received by the defendant 
against the above mentioned consignment 
and credited to a blocked account are to 
be held to any order pending further 
instructions from Government. 


36. Learned counsel for the res- 
pce is placing his reliance upon this 
etter to show that the consignment was 
released to the defendant under the 
orders of the Controller of Enemy Trad- 
ing for the instructions of the Central 
Government. 


37. The above documents unmis- 
takably show that the consignment was 
detained, kept in the Kings warehouse, 
its delivery stopped and then it was 
delivered on the orders of the Custodian 
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of Enemy Property. Whether any penal- 
ty was imposed or not cannot be defini- 
tely said although the plaintiff has ad- 
mitted this fact, because Shri Mohammed 
C. Rehman P. W. 2 who was the Control- 
ler of Enemy Firms and Enemy Trading 
Custodian of Enemy Property has said 
that as far as he could see from the re- 
cords it was not a fact that a penalty was 
levied against delivery of synthetic stones 
marked GL/11. However, Mr. Rehman 
has admitted that a suspension order 
was passed and delivery was suspended 
and later on it was effected and the 
money realised by the consignee was 
kept in blocked account because Georges 
Lambercier was declared an enemy firm. 
As soon as the property vests in the 
Custodian due to the outbreak of war, 
an enemy firm ceases to have beneficial 
ownership of the property and during the 
interval it is in statutory suspense or 


abeyance. See In re, Munster, 1920-1 
Ch D 268. 
38. The fact that the subsequent 


delivery of the property to the consignee 
has not the effect of reviving the con- 
tract would be clear from the cases 
already cited. In AIR 1918 Mad 322, 
(supra), only the ship was condemned 
but it was allowed by the Government to 
proceed and discharge her cargo at the 
destination and goods were delivered to 
the consignee. Yet it was held that it 
was no breach of contract by the defen- 
dant on his failure to deliver the goods. 
Similarly in AIR 1918 Mad 1124 (supra), 
it was held: 


“The fact that the goods were re- 
Jeased by Government after having been 
temporarily detained will not have the 
effect of reviving the contract or renew- 
ing the validity of the contract which had 
become void before the order of release 
was passed, Its only effect is that the 
Government withdraws its hands so that 
any party entitled to the goods may 
establish his right to them.” 

To the same effect are the observations of 
Mukerjee J. in AIR 1919 Cal 830 (supra), 
already quoted. 

39. I am, therefore, of the view 
that the subsequent release of the goods 
by the Controller of Enemy Property to 
the consignee had not the effect of reviv- 
ing the contract which had become illegal 
and void. Plaintiffs, therefore, cannot 
legally enforce their contract of partner- 
ship against the defendant. I, therefore, 
find issue No. 1 in favour of the plain- 
tiffs and issue No. 5 against them. In 
view of the finding on issue No. 5, the 
present suit is not maintainable. 

40. The appeal is, therefore, allow- 
ed, the judgment and decree of the 
lower Court is set aside and the plaintiff 
shall pay costs of both the Courts to the 


appellant. 
Appeal allowed. 
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AIR 1971 RAJASTHAN 97 (V 58 C 24) 
KAN SINGH, J. 


Shyam Sunder Azad, Petitioner v. 
Transport Appellate Tribunal, Rajasthan, 
Jaipur and others, Respondents. 


Civil Writ Petn. No. 1229 of 1969, 
D/- 24-10-1969. 


(A) Constitution of India, Article 226 
— Petition under — Delay — Order of 
Transport Appellate Tribunal dated 28-6- 
69 granting extension of 30 days to res- 
ponent to put her vehicle on the route 
or which non-temporary stage carriage 
permit was given to her — Petitioner not 
a party to the appeal — Petitioner filing 
writ petition against grant of extension 
on 5-9-69 — Petitioner stating that he 
came to know of order in favour of res- 
pondent in August when she began ply- 
ing bus —- Held petition could not be 
rejected on ground of delay — In the 
nature of things petitioner could have 
come to know of some order in favour of 
respondent only when latter would have 
started plying the bus. (Para 6) 


_ (B) Motor Vehicles Act (1939), Sec- 
tions 47, 48, 57 — Grant of permit over 
new route — No limit for permits under 
Section 47 (3) fixed — Order granting 
permit is without jurisdiction — Remedy 
under Art. 226 of Constitution can he 
availed of even without availing of alter- 
native remedy — (Constitution of India, 
Art. 226). 


A Regional Transport Authority can- 
not grant non-temporary stage carriage 
permits over a new route without fixing 
the limit for permits thereof under Sec- 
tion 47 (3). Where there is not only no 
limit fixed for the route but the Regional 
Transport Authority was deferring the 
question for another six months so that 
in the meantime it could ascertain the 
traffic potentiality, it must be held that 
the Regional Transport Authority had 
disregarded the requirement of a proper 
limit under Section 47 (3) before it could 
consider the applications for grant of a 
permit. The order is completely with- 
out jurisdiction and in such a case the 
party aggrieved can invoke the jurisdic- 
tion under Art. 226 of the Constitution 
even without availing of the alternative 
remedy of appeal. Case Jaw discussed. 

(Paras 10, 11, 12) 
l (C) Motor Vehicles Act (1939), Sec- 
tion 64 (a) and { Scope — Order 
laying down that in the event of the per- 
mit-holder not furnishing the registration 
number of the vehicle within certain 
time grant shall stand cancelled does not 
come under Section 64, clauses (a) and 
(Para 13) 
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J. S. Rastogi, (for No. 3), for Respondents. 


ORDER:—The subject-matter of the 
present writ petition is a resolution of the 
Regional Transport Authority, Jaipur 
dated 6-3-69 granting a non-temporary 
stage carriage permit to respondent No. 3 
Smt. Shakuntla Devi on Bharatpur- 
Govindgarh route as also the appellate 
order of the Transport Appellate Tribu- 
nal dated 28-6-69 granting further exten- 
sion to Smt. Shakuntla Devi for obtaining 
Hs permit. The relevant facts are briefly 
these :— 


me The petitioner is an operator on 
Bharatpur-Deeg-Nagar route which is an 
‘A’ class route, 35 miles in length. The 
route Bharatpur-Govindgarh over which 
permit was ordered to be granted to res- 
pondent No. 3 overlaps this route in 
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part. It appears from the map placed on 
record, Annexure P/1, that Bharatpur is 
the common terminus of the two routes. 
Between Bharatpur and Nagar which is 
at a distance of 35 miles, there are two 
Important towns, Kumer and Deeg. This 
is the route on which the petitioner is 
plying his bus. From Nagar one comes 
to Jaluki which is at a distance of 10 
miles from Nagar. Jaluki is a focal point 
where three roads meet. One road goes 
to Laxmangarh towards the south which 
Is at a distance of 9 miles from Jaluki. 
The other road goes to Alwar which is at 
a distance of 23 miles. The: third road 
goes to Govindgarh which is on the 
opposite direction to Laxmangarh. The 
distance between Jaluki and Govindgarh 
is 4 miles. This means that respondent 
No. 3 applied for the longer route upto 
Govindgarh which completely overlapped 
2 petitioners route Bharatpur-Deeg- 
agar. 


_ I may read here the impugned resolu- 
tion of the Regional Transport Authority, 
Jaipur : 

“Item No. 9/18 Bharatpur-Govind- 
garh. Resol. No. 31 
Smt. Shakuntla Devi—present by Shri 
M. K. Khanna, counsel. 
Objectors. 

1. Shri H. C. Mangal, for R.S.R.T.C. 
Present. 

2. Shri Fasihuddin, counsel for Alwar- 
eg amalgamated route operators-Pre- 
sent. 


Heard the parties. This is a new 
route and ‘A’ Class in nature. The open- 
ing of this route will connect an im- 
portant town of Alwar district namely 
Govindgarh with Bharatpur the district 
headquarter of Bharatpur District. The 
opening of the route will also provide 
facility to the travelling public of the 
villages falling enroute. 


. Thus on an experimental basis, one 
S. C. permit for three years with one 
return service is hereby granted to Smt. 
Shakuntla Devi. 

The applicant will put up her vehicle 
of the prescribed model for the ‘A’ Class 
route within 30 days from today other- 
wise this grant shall stand cancelled 
automatically. 


It is also decided that the scope on 
this route will be fixed after six months. 
as by that time we will be able to know 
the exact position of the traffic poten- 
tiality. 

Resolved accordingly. 

Announced.” 

It appears that Smt. Shakuntla Devi did 
not have the ready bus and was not in a 
position to give the registration number 
thereof within the period of 30 days 
allowed by the Regional Transport 
Authority. On 2-4-69 Smt. Shakuntla 
Devi put in an application before the 
Regional Transport Authority to grant 
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her an extension of time for obtaining 
the vehicle. The Regional Transport 
Authority granted this extension for 15 
days, but before the expiry of 15 days 
Smt. Shankuntla Devi lodged an appeal 
before the Transport Appellate Tribunal 
making grievance of the short time allow- 
ed to her for putting in the vehicle. The 
appeal came to be heard and disposed of 
by the Transport Appellate Tribunal on 
28-6-69. The Transport Appellate Tribu- 
nal accepted the appeal and it set aside 
that part of the resolution of the Regional 
Transport Authority, Jaipur dated 6-3-69 
by which it was laid down that the 
grantee shall employ the vehicle of the 
prescribed model within 30 days, failing 
which the permit would automatically 
stand cancelled. The Transport Appel- 
late Tribunal directed that the grantee 
shall be entitled to put in the vehicle 
within a period of 30 days from the date 
of its order failing which the grant shall 
stand automatically cancelled. 


The petitioner submits that he was 
surprised to find that Smt. Shakuntla 
Devi had started plying her vehicle on 
the strength of the permit issued by the 
Secretary, Regional Transport Authority, 
Jaipur. He then made an enquiry and 
came to know that the permit had come 
to an end on 6-4-69. The petitioner 
further states that the application of Smt. 
Shakuntla Devi was published by the 
Regional Transport Authority for inviting 
objections in Rajasthan Gazette dated 
13-7-67 and the petitioner had filed objec- 
tions against that application by register- 
ed post and such objections were duly 
received by the office of the Regional 
Transport Authority. He further states 
that on the date of hearing, that is 
6-3-69, he appeared before the Regional 
Transport Authority and pressed his 
objections, but the Regional Transport 
Authority did not consider the objections 
of the petitioner and in spite of that 
erent the permit to Smt. Shakuntla 

evi. 


3. In challenging the resolution of 
the Regional Transport Authority dated 
6-3-69 the petitioner contends that the 
Regional Transport Authority had acted 
without jurisdiction as will be clear from 
the face of the record. It is pointed out 
that the route Bharatpur to Govindgarh 
was altogether a new route and before 
granting any permit on this route it was 
the duty of the Regional Transport 
Authority to fix the scope or limit for 
permits over this route under Sec. 47 (3) 
of the Motor Vehicles Act, 1939, herein- 
after to be referred as the “Act”. It is 
maintained that unless this is done as a 
preliminary to the consideration of the 
applications for grant of permits the 
Regional Transport Authority will be 
acting wholly without jurisdiction. It 
was next contended that inasmuch as the 
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Regional Transport Authority had fixed 
a period of 30 days for putting in the 
vehicle and had laid down that in the 
event of the grantee not putting in the 
vehicle within the time allowed the grant 
shall automatically stand cancelled, the 
Regional Transport Authority could not 
have further extended the time. 


As regards the order passed by the 
Transport Appellate Tribunal in appeal 
it was contended that the appeal was not 
competent as the imposition of the con- 
dition regarding the putting in of the 
vehicle within the time allowed and the 
grant coming to an end in the event of 
non-compliance of that condition was not 
covered by any of the clauses of Sec. 64 
of the Act. In this connection it was 
pointed out that the issuing ofthe permit 
in accordance with Rule 86 of the Rajas- 
than Motor Vehicles Rules, 1951, herein- 
after to be referred as the “Rules”, did 
not result in the imposition of any condi- 
tion to the permit itself. It was sub- 
mitted that whatever orders were passed 
incidental to the grant itself prior to the 
issuing of the permit were not tanta- 
mount to attaching the conditions to the 
permit itself, as the conditions mention- 
ed in Section 48 of the Act did not con- 
template any such condition being attach- 
ed to the permit. 


4. The writ petition has been 
opposed by Smt. Shakuntla Devi. Tt is 
denied by her that the Regional Trans- 
port Authority could not have extended 
the time for furnishing the registration 
number of the vehicle. In the alternative 
it is urged that the question of availing 
of the extension granted by the Regional 
Transport Authority was academic as, in 
fact, it was not availed of. It is main- 
tained that the appeal before the Trans- 
port Appellate Tribunal was , maintain- 
able and the Transport Appellate Tribu- 
nal was entitled to extend the period for 
putting in the vehicle while accepting the 
appeal. It was denied that the petitioner 
had filed any objections against the res- 
pondent’s application for grant of a per- 
mit. It was stated that the application 
of the petitioner was published on 6-4-67 
and no objections were filed against that 
application. It was by mistake that the 


- application was published for the second 


time in July, 1967 and, therefore, accord- 
ing to the respondent, it did not confer 
any fresh right on any person to file 
objections as the application of the res- 
pondent had been dealt with on the foot- 
ing of the first publication and against 
that no objections had been filed. 


In the circumstances it was sub- 
mitted that the petitioner having not 
filed any objections against the applica- 
tion was not entitled to maintain the writ 
petition. It was urged that it was the 
duty of the petitioner to have filed the 
objections before the Regional Transport 
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tion which he is now urging before this 
Court that without first fixing the limit 
for permits under Section 47 (3) of the 
Act the Regional Transport Authority 
could not grant any permits. The _res- 
pondent also denied that the petitioner 
had filed any objection by registered post 
when the respondent’s application was 
published for the second time on 13-7-67, 
though by mistake. Lastly, it was urged 
that the petitioner should have availed of 
the remedies provided by the statute by 
filing «an appeal before the Transport Ap- 
pellate Tribunal against the grant of the 
permit itself and the writ petition should 
not be entertained also on the ground 
that it was a delayed one. 


5. It will be clear from what I 
have narrated above that four questions 
fall for determination: (1) Whether the 
Regional Transport Authority could have 
granted the permit without first deter- 


mining the scope or limit for permits 
under Section 47 (3) of the Act for this 


route? (2) Whether the writ petitioner 
had disentitled himself from seeking the 
remedy of a writ on account of his not 
availing the alternative remedy of an 
appeal under the statute and that by first 
filing the objections against the respon- 
dent’s application? (3) Whether the ap- 
peal before the Transport Appellate Tri- 
bunal was maintainable? (4) Whether the 
writ petition should be dismissed on the 
ground of delay? ` 


6. So far as the last ground is 
concerned it need not detain me. The 
order of the Transport Appellate Tribu- 
nal is dated 28-6-69 and the writ petition 
was filed in this Court on 5-9-69, that is, 
in less than three months. The petitioner 
was not a party to the appeal and even 
the Transport Appellate Tribunal had 
granted 30 days time to the respondent 
for putting in the vehicle. In the nature 
of things the petitioner could have come 
- fo know of some order in favour of res- 
pondent No. 3 only when she would have 
started plying the bus. The petitioner 
has stated in the writ petition that he 
came to'know of this when the respon- 
dent started plying the bus in August. In 
these circumstances I was not at all im- 
pressed by the plea of delay. 


Ti The perusal of the order under 
challenge shows that the route on which 
permit was ordered to be granted to res- 
pondent No. 3 was a new route. It also 
shows that the Regional Transport Autho- 
rity deferred the question of considera- 
tion of the scope on this route for a 
period of six months so that by that time 
it would be able to know the exact posi- 
tion of the traffic potentiality. It is also 
clear from the order that it was only on 
an experimental basis that a permit for 
a period of three years with one return 
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service was ordered to be granted to Smt. 
Shakuntla Devi. Learned counsel for the 
parties have debated the question whe- 
ther this order was without jurisdiction, 
Learned counsel for the petitioner con- 
tended ‘that the order on the face of it 
shows that there was patent lack of 
jurisdiction in the Regional Transport 
Authority to grant the permit as it had 
refused to first fix the limit of permits 
under Section 47 (8) of the Act. 


Reliance is placed on two recent deci- 
sions of their Lordships of the Supreme 
Court: R. Obliswami Naidu v. Additional 
State Transport Appellate Tribunal 
Madras, Civil Appeal No. 1426 of 1968, 
D/- 17-2-1969 = (reported in AIR 1969 
SC 1130); Jeewan Nath Wahal & Co. v. 
Sheikh Mahfooz Jan, Civil Appeal 
No. 1278 of 1969, .D/- 8-9-1969 = (report- 
ed in AIR 1970 SC 1704). Relying on 
these two pronouncements as also on cer- 
tain observations made by me in some 
eases learned counsel for the petitioner 
argues thatthe Regional Transport Autho- 
rity had acted wholly without jurisdic- 
tion. Thisis contested by learned counsel 
for the respondent. Learned counsel for 
the respondent submits that there was no 
inherent lack of jurisdiction or patent 
lack of jurisdiction inthe Regional Trans- 
port Authority though it may be taken 
on the basis of the cited cases that the 
Regional Transport Authority had com- 
mitted an illegality or material irregula- 
rity in dealing with an application for 
grant of a permit without first fixing the 
scope. Learned counsel maintains that 
it was not decided by their Lordships in 
so many words that the fixation of a 
limit under Section 47 (3) for the permits 
to be granted was a condition precedent 
to the exercise of Regional Transport 
Authority’s jurisdiction in considering the 
applications for grant of a permit. Ac- 
cording to learned counsel the Regional 
Transport Authority was acting within 
its jurisdiction in this regard. 


8. I may first refer to R. Obli- 
swami Naidu’s case, (AIR 1969 SC 1130). 
In that case the scope of Section 47 (3) 
of the Act came up for consideration. The 
appellant in that case had applied for a 
permit to ply a stage carriage on a certain 
route which was entirely a new route in 
the sense that before that no stage 
carriage had been plying on that route. 
The application was published. by the 
Regional Transport Authority under Sec- 
tion 57 (3) of the Act for inviting objec- 
tions. The respondents in the appeal had 
filed objections contending that there was 
no need to grant a stage carriage permit 
over that route. The Regional Transport 
Authority overruled the objection and 
granted the permit as prayed for. The 
objectors filed an appeal before the Ap- 
pellate Authority who allowed the appeal 
holding that the procedure adopted by 
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the Regional Transport Authority was not 
in accordance with law inasmuch as it 
had failed to determine the question of 
the need for the service on that route 
before entertaining the application for a 
stage carriage. The Appellate Authority 
held that procedure adopted by the 
Regional Transport Authority was in con- 
travention of Section 47 (3) of the Act. 
The grantee challenged this decision of 
the Appellate Authority before the High 
Court of Madras who dismissed the writ 
petition filed by him. It was in these 
circumstances that the matter was taken 
to the Supreme Court. Their Lordships 
set out Section 47 and then observed as 
follows :— 


“Sub-section (3) of Section 47 of the 
Act requires the Regional Transport 
Authority to limit the number of stage 
carriage 
in a route having regard to the matters 
mentioned in sub-section (1) of that sec- 
tion. The question for determination is 
whether the determination as to the num-~ 
ber of stage carriages required on a route 
should be done at a stage anterior to that 
of entertaining applications for stage 
carriage permits or that it could be done 
at the time it considers applications made 
by operators for stage carriage permits 
in that route. The'R. T. A. has proceed- 
ed on the basis that that question can be 
decided while considering the applications 
made to it for permits by operators 
whereas the Appellate Tribunal and the 
High Court have taken a contrary view. 


Sub-section (3) of the Act if read by 
itself does not throw any light on the 
controversy before us but if Ss. 47 and 
57 of the Act are read together it appears 
to us to be clear that the.view taken by 
the Appellate Tribunal and the High 
Court is the correct view. If contrary 
view is taken it will throw open the 
door for manipulations and nepotism. 
There may be possibility of the persona- 
lity of the applicant influencing the deci- 
sion of the R. T. A. on the question of 
need for a stage carriage permit in the 
route and thereby public interest which 
should be the main consideration while 
taking a decision under Section 47 (3) 
may suffer.” 


After examining the relevant provi- 
sions of the Act and the purpose behind 
sections 47 and 57 their Lordships obsev- 
ed that they were convinced that before 
granting a stage carriage permit two in- 
dependent steps have to be taken. Firstly, 
there should be a determination ` by the 
Regional Transport Authority under sec- 
tion 47 (3) of the number of stage carriges 
for which stage carriage permits may be 
granted on that route and thereafter ap- 
plications for stage carriage permits on 
that route should be entertained. Ac- 
cording to their Lordships, the Regional 
Transport Authority was not competent 
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to grant stage carriage permit for more 
carriages than fixed under Section 47 (3), 
Their Lordships added that the view thaf 
their Lordships were taking was in ac- 
cord with an earlier case of their Lord- 
ships in M/s. Jaya Ram Motor Service v. 
S. Rajrathinam, Civil Appeal No. 95 of 
1965 (SC). In that case it was observed 
that the scheme of Section 47 was that 
when a person makes an application 
under Sections 45 and 46 the authority 
has first to consider it under Section 47 
(1) in the light of the matters set out 
therein and also the representations, if 
any, made by the persons mentioned 
therein. The authority then fixes under 
Section 47 (3) the number of stage 
carriages for which permits may be grant- 
ed in the region or on any specified route 
within such region. It was further observ- 
ed that having fixed the limit the autho- 
rity publishes under Section 57 (3) the 
application with a notice of the date 
before which representations in connec- 
tion therewith may be submitted and the 
date on which such application and re- 
presentations would be considered. Their 
Lordships finally observed that Section 47 
envisages two stages of the inquiry; (i) 
the fixing of the number of permit under 
Section 47 (3); and (ii) about the consi- 
deration thereafter of the application for 
grant of a permit and the - representa- 
tions, if any, by the persons mentioned 
in Section 47 (1). Once an authority has 
fixed the number of vehicles to be operat- 
ed in the region or the area or the parti- 
cular route and the number of permits to 
be granted therefor, the stage of inquiry 
under Section 47 (3} was over; and the 
next thing that the authority had to con- 
sider was whether the grant of a permit 
would be within such limit or not. If it 
does not exceed the limit the authority 
has to consider the application and the 
representation, if any, in connection 
therewith and to grant or refuse to grant 
the permit under Section 48 (1). Their 
Lordships also relied on Abdul Mateen v. 
Ram Kailash, AIR 1963 SC 64. In the 
lastmentioned case it was observed that 
at the first stage of fixing the limit under 
Section 47 (3) of the Act the Regional 
Transport Authority was passing a gene- 
ral order and this would not be a matter 
for consideration when the Regional 
Transport Authority would be dealing 
with the actual grant of permits when it 
would be choosing between various ap- 
plicants. At that stage, according to their 
Lordships, the general order passed under 
Section 47 (3) cannot be reconsidered as 
any order under Section 48 was to be 
subject to the provisions of Section 47 
nae included sub-section (3) of Sec- 
tion 47. ) 


9. In Jeewan WNath’s case, (AIR 
1970 SC 1704), the earlier cases were re- 
viewed and it was held that the Regional 
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Transport Authority has first to decide 
the necessity of the new route and ta 
pass a general order fixing: the limit for 
permits under Section 47 (3) of the Act. 
It is thereafter that it can consider the 
applications for permits. It was reiterat- 
ed in this case that when Sections 47 and 
57 were read together it became clear 
that the Regional Transport Authority 
had first to arrive at a decision whether 
there was the necessity for the new route 
and it has then to decide under Sec. 48 
whether permit should be granted or not. 
The decision for opening the new route 
or fixing the limit has to be reached 
before the consideration of the individual 
applications as to who amongst the appli- 
cants should be granted the permits. I 
may reproduce the relevant observa- 
tions: 


“The decisions referred to above, in 
our Opinion clearly lay down that the 
R. T. A. has first to make “a general 
order” as stated in Abdul Mateen’s case, 
ATR 1963 SC 64 (supra), under Sec. 47 (3) 
as to the number of permits necessary 
for a new route and he cannot exceed 
that limit while he is at the next stage 
when he considers under Sec. 48 read 
with Sec. 57 as to who amongst the appli- 
cants should be granted the permit or 
permits. Such a “general order” limiting 
the number of permits presupposes that 
he has come to a decision that the new 
route either proposed by him or by an 
applicant or applicants is necessary in 
public interest. Obviously, he does not 
have to decide the number of permits 
necessary for such a new route unless he 
first decides that the new route should 
be opened. If the order as to the number 
of permits is a “general order” passed 
under Section 47 (3), in respect of which 
the individual applicants are not concern- 
ed with and is anterior to the stage under 
Section 48 when applications of the 
individual operators are taken into con- 
sideration, and therefore, not appealable 
under Section 64 (a), it must follow a 
fortiori that the decision as to whether 
the new route is necessary or not is 
equally a “general order’ arrived at 
either earlier or contemporaneously with 
the decision as to the number of permits. 
Ii the latter order is not appealable, it 
cannot be that the former, i.e. the deci- 
sion whether the new route is necessary 
or not, is not an equally “general order” 
with which individual applicants are not 


concerned, and can appeal against i 
under Section 64 {a).” 
10. Now, according to learned 


counsel for the respondent though two 
independent steps have to be taken 
namely, for fixing the limit for permits 
under Section 47 (3) of the Act and the 


next for deciding the applications for 
grant of permits, according to him, the 
first step is not a pre-condition for the 
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taking of the second step and even though 
where the Regionai Transport Authority 
had granted a permit without first fixing 
the limit for permits it may be com- 
mitting an ilegality nevertheless the 
Regional Transport Authority cannot be 
said to have acted without jurisdiction. 
Having considered this submission I find 
myself wholly unable to accept the same. 
The necessary result of the entire dis- 
cussion of the question by their Lord- 
Ships in the above two cases ïs that 
where no limit for permits over the new 
route has been fixed by the Regional 
Transport Authority in accordance with 
Section 47 (3) of the Act, the Regional 
Transport Authority will not be compe- 
tent to consider or grant any applications 
for permits. In other words, the Regional 
Transport Authority will be completely 
lacking the jurisdiction to proceed fur- 
ther in the matter. Section 48 is subject 
to the provisions of Section 47 of the 
Act. Though in sub-section (3) of Sec- 
tion 47 the word “may” has been used, 
their Lordships have taken it to be a 
mandatory provision. A mandatory provi- 
Sion contains the implied prohibition not 
to act otherwise. If a certain limit has 
been fixed by the Regional Transport 
Authority under Section 47 (3) of the 
Act, the Regional Transport Authority 
cannot grant permits more than the num- 
ber fixed. As a logical step it follows 
that if no limit has been fixed no permit 
can be granted. If, what is contained in 
Section 47 (3) is the limit X then the num- 
ber of permits under Section 48 cannot 
exceed that limit X. If X is zero then 
the number of the permits to be granted 
under Section 48 cannot exceed zero, 
that is, no permit can be granted at all 
where the limit has not been fixed under 
Section 47 (3) of the Act. 


I may make it clear that here the 
discussion is confined to the question of 
granting mnon-temporary stage carriage 
permits and I am not expressing any 
opinion about the grant of temporary 
permits over any route. In my view, 
therefore, on the basis of these two autho- 
rities it is not now open to question that 
a Regional Transport Authority cannot 
grant non-temporary stage carriage per- 
mits over a new route without fixing the 
limit for permits thereof under Section 47 
(3) of the Act. I have been taking this 
view since the first cited case of their 
Lordships was brought to my notice. I 
may refer to Ichha Shanker v. Regional 
Transport Authority, Udaipur, Civil 
Writ Petn. No. 471 of 1967, D/- 19-9-1969 
(Raj); Mohammad Shafi v. Regional 
Transport Authority, Civil Writ Petn. 
No. 677 of 1967, D/- 2-8-1969 (Raj); Hari- 
charan v. Regional Transport Authority, 
Civil Writ Petn. No. 1330 of 1969, Dj/- 
21-10-1869 (Raj). I have no good reason 
for taking a different view To my mind 
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there was a patent lack of jurisdiction in 
the Regional Transport Authority. One 
can conceive of cases where the question 
of fixation of limit may be raised as a 
question of fact. In that event it may be 
necessary for a party to file a proper 
objection before the Regional Transport 
Authority so that the latter may be able 
to decide as a question of fact whether 
there was already a limit fixed for the 
route. In that event a party may be ex- 
pected to avail of the alternative remedy 
of an appeal if the objection does not 
prevail before the Regional . Transport 
Authority, but in a case like the present 
one, where the very resolution of the 
Regional Transport Authority shows that 
there was not only no limit fixed for the 
route, but the Regional Transport Autho- 
rity was deferring the question for 
another six months so that in the mean- 
time it could ascertain the traffic poten- 
tiality it leaves no doubt whatsoever in 
one’s mind that the Regional Transport 
Authority had disregarded the require- 
ment of a proper limit under Section 47 
(3) of the Act before it could consider the 
applications for grant of a permit. Lack 
of jurisdiction is writ large in the im- 
pugned resolution of the Regional Trans- 
port Authority and one need make no 
efforts to discover that. There is no dis- 
pute about any fact regarding the lack 
of jurisdiction in the Regional Transport 
Authority in the matter. 


11. In Sheo Onkar v. Regional 
Transport Authority, Bikaner, Civil Writ 
Petn. No. 480 of 1966, D/- 6-12-1966 (Rai), 
Jagat Narayan J. had decided that where 
the grant of a permit by the Regional 
Transport Authority was without juris- 
diction the writ petition could be enter- 
tained even though the party had not re- 
sorted to the statutory remedies. The 
case of Sharma Roadways v. Sohanlal 
Soni, 1965 Raj LW 340, was considered 
and it was held that where there was 
complete lack of jurisdiction in the 
authority the party may be permitted to 
invoke the extraordinary jurisdiction of 
this Court even though he has not availed 
of the alternative remedy. The case of 
Sharma Roadways, 1965 Raj LW 340, on 
which reliance is placed by learned 
counsel for the respondent before me 
and to which I was a party did not relate 
to a Case where there was patent lack of 
jurisdiction In the body. Learned coun- 
sel for the respondent himself cited two 
cases of this Court before me—Dholpur 
Co-operative Transport and Multipurpose 
Union Ltd. v. Appellate Authority, AIR 
1953 Raj 193 and Badridass Kanhaiyalal 
v. Appellate Tribunal S. T. A., ILR (1959) 
9 Raj 869 = (AIR 1960 Raj 105), where 
a writ petition had been entertained 
in spite of the alternative remedy under 
the statute being not availed of. 
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Learned counsel, however, took the 
stand that those cases were of the kind 
when the authority was not properly 
constituted according to law. It is true 
in a case where the authority who is 
dealing with the matter is not properly 
constituted the product of its delibera- 
tions will altogether be null and void. 
But, even in cases where a condition re- 
guisite for the exercise of certain func- 
tions has not been performed, perform- 
ance of those functions will be wholly 
without jurisdiction. I, however, do not 
mean to equate the two kinds of errors 
of jurisdiction, but all the same in the 
ultimate analysis the body will be said 
to have acted without jurisdiction. Shri 
Jain, learned counsel for the respondent 


placed reliance on Hazarimal v. Regional 
Transport Authority, Jaipur, 1956 Raj 
LW 359 and submitted that where a 


Regional Transport Authority had not 
followed the procedure under Section 57 
(3) of the Act in giving a countersigna- 
ture it would not make the countersigna- 
ture completely void. Its only effect 
would be that it would give a right to 
those who were interested and could ap- 
peal under Section 64 to go to the Appel- 
late Authority and ask it to cancel the 
countersignature on the ground that the 
procedure under Section 57 had not been 
followed and it would be wrong to hold 
that where an authority grants a permit 
or makes a _ countersignature without 
going through the procedure provided by 
law, the permit or the countersignature 
is of no avail to the person to whom the 
permit has been granted or on whose 
permit the countersignature has been 
made. As pointed out by their Lordships 
of the Privy Council in Durayappah v. 
Fernando, 1967-2 All ER 152, the concept 
as to when a certain order is void or 
merely voidable is imprecise. 


In that case the Minister of the Coun- 
cil of Ceylon had dissolved the Municipal 
Council of Jaffna, but in doing so the 
principle of audi alteram partem was 
disregarded. Their Lordships pointed 
out that the order would have been 
declared to be void ab initio in an action 
by the Municipal Council yet it was only 
voidable at the election of the Council 
and was not a nullity. Their Lordships 
further pointed out the example of a per- 
son who is dismissed wrongfully without 
following proper procedure and they held 
that this would again be an order which 
may be voidable and not void so that it 
could be declared as void at the instance 
of any other person. Their Lordships 
had cited a number of examples based on 
decided cases. Referring to (1963) 2 All 
ER 66, their Lordships observed that in 
that case failure to comply with a rule 
was held to make the purported subse- 
quent proceedings a nullity. Likewise, 
in Ridge v. Baldwin, 1963-2 All ER 66, the 
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decision of the Watch Committee was 
taken to be a nullity. 


12. In the present case I have no 
doubt that where there is no general 
order as required by S. 47 (3) of the Act 
fixing the limit for grant of permits the 
Regional Transport Authority will be 
completely wanting in jurisdiction to 
consider the applications for grant of 
permits. According to this decision there 
is a distinction between a void order and 
an order which is a nullity. The order 
for granting permit may not be a nullity 
in the sense that altogether a third party 
can question its validity. But, I have no 
manner of doubt that a person who is 
providing transport service on a substan~ 
tial portion of the newly opened route is 
not a person altogether uninterested. It 
has to be borne in mind that if there is a 
general order fixing the limit a party may 
have his remedy before the State Trans- 
port Authority or in an appropriate case 
before this Court by a writ petition. But, 
where there is no limit fixed at all then 
the party, has no occasion to question any 
order of a general nature. A party may 
not at all be interested in the question 
whether the permit should be given to 
X, Y or Z He may be interested only in 
the question that no new route should 
be opened or if any new route is opened 
a certain number of permits be fixed 
under Section 47 (3) of the Act and no 
more. In that event the party may nof 
have the necessity of filing any objection 
under Section 57 (3) of the Act apart 
frem questioning the order under Sec- 
tion 47 (3) of the Act. It is clear from 
their Lordships’ two decisions that there 
has to be a general order under Sec. 47 
(3) of the Act before any application for 
grant of a permit could be considered. 
Their Lordships had used the word 
“entertained” so far as the applications 
for grant of permits were concerned, buf 
reading the whole judgment with all due 
deference I felt that, in my humble 
opinion, their Lordships only intended to 
lay down that the Regional Transport 
Authority is required first to fix the 
limit before it could consider the appli- 
Cations for grant of permits. Where no 
limit has been fixed, no permit can be 
granted by the Regional Transport 
Authority and the party may not be con- 
cerned whether the permit should or 
should not be granted to A or B, but i 
is directing its attention against the very 
opening of the route by granting a per- 
mit or granting it without first fixing the 
limit under Section 47 (3) of the Act. In 
such a case, therefore, the order of the 
Regional Transport Authority can be 
declared to be void ab initio at the 
instance of a party who is thus interest- 
ed, because he is providing transport ser- 
vice over a portion of the route. In 
Hazarimal’s case, 1956 Raj LW 359, the 
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position was that proper procedure had 
not been followed, but it was not held 
that there was patent lack of jurisdiction 
in the Regional Transport Authority. 
Thus, that case is, in my humble opinion, 
distinguishable from the present case. I 
am, therefore, satisfied that the writ peti- 
tion should not be thrown off merely 
because the petitioner had not filed any 
objection against the application of the 
respondent when it was published for the 
first time or that he had not availed of 
the statutory remedy of an appeal by 
seeking the decision on the point in the 
first instance. 


13. I may next turn to the ques- 
tion about the maintainability of the res- 
pondent’s appeal before the Transport 
Appellate Tribunal. Section 64 of the 
Act, inter alia lays down that any per- 
son (a) aggrieved by the refusal of the 
State or a Regional Transport Authority 
to grant a permit, or by any condition 
attached to a permit granted to him, or 
(b) aggrieved by the revocation or sus- 
pension of the permit or by any variation 
of the conditions thereof, may within the 
prescribed time and in the prescribed 
manner appeal to the prescribed autho- 
rity. Rule 86 of the Rules lays down 
that save in the case of a temporary per- 
mit, if the registration mark of the vehi- 
cle is to be noted in the permit and the 
applicant is not at the date of applica- 
tion in possession of the vehicle duly 
registered, the applicant shall within one 
month of the sanction of the application 
by the Regional Transport Authority, or 
such longer period as the authority may 
specify, produce the certificate of regis- 
tration of the vehicle before that autho- 
rity in order that particulars of that 
registration mark may be entered in the 
permit. It is further laid down that no 
permit shall be issued until the registra- 
tion mark of the vehicle to which if 
relates has, if the form of permit so re- 
quires, been entered therein and in the 
event of any applicant failing to produce 
the certificate of registration within the 
prescribed period the Regional Transport 
Authority may revoke its sanction of the 
application. The question falling for 
consideration is whether an order laying 
down that in the event of the permit 
holder not furnishing the registration 
number of the vehicle within the time 
the grant shall stand cancelled comes 
under any of the clauses of Section 64. 
Clauses (a) and (b) alone are relied on, 
because the other clauses are not appli- 
cable and I have not referred to them. 

Learned counsel for the respondent 
submitted that the condition was one 
attached to the permit and therefore, the 
Regional Transport Authority’s order fell 
under clause (a). In the alternative it is 
submitted that the automatic revocation 
of the grant was such revocation of the 
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permit as is contemplated by clause (b). 
In this connection it was pointed out that 
the order of granting the permit and the 
one for revocation thereof in the event 
of the non-fulfilment of the condition 
are rolled in one and for seeing the ap- 
pealability of the order the effective re- 
sult namely, the revocation of the per- 
mit which really means the revocation 
of the grant of permit should be looked 
into. So far as clause (a) is concerned it 
speaks of any condition attached to a per- 
mit granted to him. Section 48 lays 
down the conditions that may be attach- 
ed to a permit. The order of the kind 
passed by the Regional Transport Autho- 
rity does not cover any of the clauses 
of Section 48. The residuary clause of 
Section 48 is clause (3) (xxiii) “any other 
conditions which may be prescribed”. 
Here the word “prescribed” means pres- 
cribed by the rules. Now no such condi- 
tion has been prescribed so far as the per- 
mit itself is concerned. It is, in my view, 
a condition relating to the issuing a per- 
mit or if at all we can just call it a condi- 
tion for the coming into effective exis- 
tence of the grant of permit; in other 
words, a condition to be fulfilled before 
a permit can actually be issued in pursu- 
ance of the resolution of the Regional 
Transport Authority. If a certain person 
fs asked to comply with a certain order 
before the permit can be actually issued 
to him, such as, paying of any fee or 
giving a certain particulars to be written 
down in the permit, then it cannot be 
said that that is a condition attached to 
the permit. The rule itself contemplates 
that if the form of the permit so requires 
the Regional Transport Authority shall 
not issue the permit, unless the registra- 
tion number of the vehicle is mentioned 
therein. The rule contains a prohibition 
against the Regional Transport Authority 
issuing the permit. One month’s time is 
allowed to an applicant who is not pos- 
sessed of the vehicle when he applies for 
the grant of a permit. If he fails to com- 
ply with the condition about the furnish- 
‘ing of the registration number of the 
vehicle then the Regional ‘Transport 
Authority can revoke the grant of the 
permit itself and thereafter the grant 
does not subsist. A distinction has been 
made between the permit and the grant 
of a permit in Rule 86. Section 64 (a) 
will embrace the refusal to grant a per- 
mit by the Regional Transport Authority. 
It does not embrace the contingency 
when the Regional Transport Authority 
has granted the permit alright, but for 
Some reason the party to whom the grant 
fs made is not able to furnish the parti- 
culars about the registration number of 
the vehicle so that in that event the sanc- 
tion of the application is revoked. Revoca- 
tion of the sanction of an application as 
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contemplated by Rule 86 is not the same 
thing as a revocation of the permit as 
contemplated by clause (b) of Section 64. 
Here the word “revocation” implies a 
positive act of the Regional Transport 
Authority after the permit has come into 
existence. I may add that Section 64 and 
Section 64-A. of the Act are comple- 
mentary and as between themselves they 
exhaust the procedure for challenging the 
orders of the Regional Transport Autho- 
rity before superior authorities. When 
an order is not covered by Section 64 it 
would be covered by Section 64-A of the 
Act provided the other conditions laid 
down therein are satisfied. An aggriev- 
ed party would then be able to get an ap- 
propriate relief, but as the language of 
Section 64 (clauses (a} and (b)) stands 
their scope cannot be enlarged so as to 
embrace the revocation of the sanction 
a application under Rule 86 of the 
es. 


I may, however, make a reservation 
here that it is conceivable that if an im- 
possible condition is imposed by a Re- 
gional Transport Authority and then on 
the non-fulfilment of such a condition if 
the sanction is cancelled it may amount 
to a refusal of the application within the 
meaning of clause (a) of Section 64 of the 
Act. For example, if a Regional Trans- 
port Authority were to put down a condi- 
tion that an operator will provide an air 
conditioned bus with certain appendages 
and will furnish its registration number 
before the permit would be issued to him 
then unless the applicant had himself 
already agreed to provide such a bus he 
may be able to challenge the order 
making it out as a case of refusal of the 
application for all practical purposes. In 
the present case, however, the rule pro- 
vides for one month for furnishing the 
registration number of the vehicle. I do 
not wish to express any opinion on the 
question in the present case whether 
where the Regional Transport Authority 
is not granting any longer time than laid 
down by the rule itself it can lay down 
in advance that on failure to put the 
vehicle within fhe time allowed by the 
rules the grant shall stand automatically 
cancelled. The position might be dif- 
ferent where in exercise of its discretion 
the Regional Transport Authority allows 
the time longer than that allowed by the 
rule and in exercise of its discretion it 
imposes a condition that in the event of 
the grantee not furnishing the registra- 
tion number within the time allowed the 
grant shall stand cancelled. 


14. In the result, the writ petition 
ïs allowed and the order of the Transport 
Appellate Tribunal Annexure P/8 is set 
aside and so also the permit Annexure 
P/10, The respondent No. 3 is restrain- 
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ed from availing of the permit. The 
parties are left to bear their own costs. 
Petition allowed. 
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Galbaji and others, Petitioners v. 
C. T. O. Sirohi and another, Respondents. 


Civil Writ Petns. Nos. 196 to 198, 
242 to 250, 222, 223 of 1967 and 1116 of 
1969, D/- 11-5-1970. 


Raj owe Entertainments Tax Act 
(24 of 1957), S - 10 (3) — Validity — Sec- 
tion 10 (3) is ultra vires Arts. 14 and 19 
(1) (f) of Constitution — (Constitution of 
India, Arts. 14 and 19 (D (8). 


A combined reading of the provisions 
of sub-sections (3) and (4) of Sec. 10 of 
the Act makes it clear that the offences 
and the penalties mentioned in sub-sec- 
tions (3) and (4) of Section 10 of the Act 
are the same. The only difference is 
that under sub-section (3) the prescribed 
authority imposes the penalty and fixes 
the liability of the tax without following 
any set procedure, while dealing with 
the case under sub-section (4) the pro- 
ceedings are taken before a Magistrate as 
is taken in a regular criminal trial. s 


(Para 

In a trial before a Magistrate the 
evidence has to be judged according to 
the rules laid down in the Evidence Act 
and the proceedings have to be conduct- 
ed according to the procedure prescribed 
in the Code of Criminal Procedure; 
whereas the provisions of sub-section (3) 
do not provide any such procedure to be 
followed by the prescribed authority 
while dealing with an offender under that 
sub-section. The entire matteris left to the 
discretion and the sweet-will of the pres- 
cribed authority and he is to act as if he 
were to pass only an administrative 
order to deposit the tax payable by the 

proprietor who has evaded the tax. 
(Para 8) 
It is now well settled that when the 
tax is to be assessed by an authority under 
any taxing statute he has to act ina 
quasi-judicial] manner. But this safeguard 
is not sufficient to explain the discri- 
mination that is inherent in  sub-sec- 
tions (3) and (4) of Section 10. (Para 9) 


It cannot even be said that sub-sec- 
tion (4) could apply only when ‘mens rea’ 
is present in a particular act to consti- 
tute an offence under the Act. Thus two 
methods have been provided by the 
legislature to deal with the offences men- 
tioned in clauses {a) to (e) of Section 10 
(3) of the Act. (Para 10) 


It is true that in the case of prosecu- 
tion under sub-section (4) the authority 
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sanctioning prosecution is different but 
the law does not provide any guide line 
to that authority as to under what cir- 
cumstances he would sanction prosecu- 
tion under sub-section (4) or he would 
direct the matter to be dealt with under 
sub-section (3) of this section. (Para 12) 
Thus the power conferred under sub- 
section (8) of Section 10 on the prescrib- 
ed authority gives an unguided and abso- 
lute discretion which manifestly violates 
the guarantee of equality before the law 
as enshrined in Article 14 of the Consti- 
tution. AIR 1967 SC 1581 and AIR 1969 
Punj 98 and ATR 1953 Raj 158, Rel. on. 
(Para 16) 


The procedure for determining the 
liability of the tax is a quasi-judicial 
function of the authority. In enacting 
the taxing statute the legislature has to 
take care to provide for the procedure to 
be followed while determining the tax 
liability of a person but while enacting 
sub-section. (3) or sub-section (4) the 
rages did not provide any procedure 
for making assessment to find out the 
liability of the tax evaded by a proprie- 
tor of an entertainment nor did it pro- 
vide any opportunity to a person on 
whom the liability is going to be fixed 
for the amount of the tax payable under 
the Act to obtain the opinion of a superior 
Civil Court on questions of law as is 
generally found in all taxing statutes. 
Nor did the provisions of sub-sec. (3) cast 
a duty upon the Assessing Authority to 
act judicially in the matter of assessment 
proceedings, nor was any provision made 
in the Act at the time the lability to pay 
tax was determined by the prescribed 
authority to file an appeal. In these cir- 
cumstances the provisions of sub-sec. (3) 
of Section. 10 of the Act cannot be sustain- 
ed as valid provisions: AIR 1961 SC 552 

& AIR 1967 Raj 142, Rel. on. 
(Paras 18 & 19) 


Thus sub-section (3) of Sec. 10 of the 
Act is ultra vires the Articles 14 and 19 
(1) (© of the Constitution and, therefore, 
it is illegal. (Paras 20 & 21) 
Cases Referred: `. Chronological Paras’ 
(1969) AIR 1969 Punj 98 (V 56) = 


ILR (1968) 2 Punj 351, Grand 
Cinema, Mansa v. Entertainment 
Tax Officer, Bhatinda 14 


(1967) AIR 1967 SC 1581 (V 54) = 
1967-3 SCR 399, Northern India 
Caterers (Pvt.) Ltd. v. State of 
Punjab 

(1967) ATR 1967 Raj 142 (V 54) = 
1967 Raj LW 463, Ratanchand v. 
Panchayat Samiti, Sojat 

(1961) AIR 1961 SC DBD (V 48) = 
1961-3 SCR 77, Kunnathat Tha- 
thunni Moopil Nair v. State of 
Kerala 

(1953) AIR 1953 Raj 158 (V 40) = 
ILR (1952) 2 Raj 551, Bahadur 
Singh v. Jaswant Raj Mehta 


-13, 16 


17, 18 


17, 18 


15, 16 
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H. N. Kalla, for (Gulabjiand Prakash- 
chand); M. L. Joshi and Omprakash, for 
a arr and N. L. Tibrewal for 
Kulwantrai), for Petitioners; G. C. 
T Advocate General, for Respon- 
ents. 


ORDER: The petitioners in these 15 
writ petitions have challeneged the vires 
of Section 10 (3) of the Rajasthan Enter- 
tainments Tax Act, 1957 (hereinafter 
called ‘the Act’) and it has been prayed 
that the said section may be struck down 
as being violative of Arts. 14 and 19 (1) 
(f) of the Constitution. 


2. The facts giving rise to these 
writ petitions are, in a nutshell, as fol- 
lows: The petitioners are the exhibitors 
of cinema films at different places in 
Rajasthan. They were duty bound to 
pay the Entertainment Tax to the Gov- 
ernment by adopting any one of the three 
different modes of payment of the tax as 
given in the Act. On a surprise checking 
made by the Commercial Taxation Offi- 
cer and the Commercial Taxes Officer 
Survey and Investigation, it was discover- 
ed that the petitioners were evading tax 
by admitting persons to the exhibition of 
their films without making any payment 
thereof to the department under the Act. 
In all these cases proceedings were there- 
fore taken under Section 10 (3) of the 
Act, and in some cases the Commercial 
Taxation Officers or in others the Com- 
mercial Taxes Officers Survey and In- 
vestigation passed orders imposing penal- 
ties as well as fixing the amount of tax 
payable under the provisions of the Act. 
These orders have been challenged by 
the petitioners by filing separate writ 
petitions praying inter alia that the provi- 
Sions of Section 10 (3) of the Act be 
declared ultra vires Articles 14 and 19 (1) 
(f) of the Constitution and the orders 
passed by the respondents fixing the 
liability to pay tax and imposing penalty 
under the Act be quashed. The respon- 
dents have filed replies in all these writ 
applications and have contended that it 
was within the competence of the Com- 
mercial Taxes Officers to fix the lability 
of the tax evaded by the petitioners and 
to impose penalty under Section 10 (3) of 
the Act and that the provisions contain- 
ed in the said sub-section are intra vires 
the constitutional provisions. The reply 
also contained certain facts under which 
the Commercial Taxes Officers were re- 
quired to pass impugned orders under 
Section 10 (3) of the Act, but since all 
these writ applications can be disposed of 
by deciding the legal question regarding 
the validity of Section 10 (3), I need not 
go into the merits of the facts. 

3. The primary question to be 
determined by the Court in these cases 
is whether Section 10 (3) of the Act is 
ultra vires Articles 14 and 19 (1) (f) of 
the Constitution. 
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4, Section 10 of the Act deals with 
offences and penalties and it reads as 
follows :— 


“10. Offences and penalties——(1) Not- 
withstanding anything contained in any 
law for the time being in force, a ticket 
for admission to an entertainment shall 
not be resold for profit by the holder 
thereof. 


(2) Whoever re-sells any ticket for 
admission in contravention of the provi- 
sions of sub-section (1) shall, on convic- 
tion before a Magistrate be liable to pay 
fine which may extend to two hundred 
rupees. 


(3) If the proprietor of an entertain- 
ment= 

(a) admits any person for payment 
to such entertainment in contravention 
oË the provisions of sub-section. (1) of Sec- 
tion 6, or 

(b) admits any person to such enter- 
tainment without payment or at conces- 
sion rates otherwise than in accordance 
with the prescribed condition, or 

(c) fails to pay the tax due from him 
under this Act within the prescribed 
time, or 

(d) fraudulently evades the payment 
of any tax due from him under this Act, 
or 


(e) contravenes any of the provisions 
of this Act, or the rules framed there- 
under, 
the prescribed authority may direct that 
such proprietor shall pay, by way of 
penalty, in addition to the amount to tax 


payable by him, a sum not exceeding 
five hundred rupees. 
(4) In respect of offences mentioned 


in sub-section (3), a proprietor may be 
prosecuted and he shall, on conviction 
before a Magistrate, be liable, in respect 
of each such offence to pay a fine which 
may extend to five hundred rupees and 

all, in addition, be liable to pay any 
eh which should have been paid by 


Provided that no Court shall take 
cognizance of any offence punishable 
under this sub-section except with the 
previous sanction of the prescribed au- 
thority : 

Provided further that no proprietor 
shall be prosecuted on whom a penalty 
has been imposed under sub-section (3).” 
According to sub-section (3) of this sec- 
tion if the proprietor of an entertain- 
ment does any of the acts mentioned in 
clauses (a) to (e) of this sub-section then 
under sub-section (4) these actions will 
be taken as offences under the Act. The 
Act provides two remedies to deal with 
such offenders—one under sub-section (3) 
and the other under sub-section (4). 
Under sub-section (3) the prescribed au- 
thority may direct that such proprietor 
shall pay, by way of penalty. in addition 
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fo the amount to tax payable by him, a 
sum not exceeding five hundred rupees. 
Sub-section (4), however, provides a 
different mode for dealing with the pro- 
prietor of an entertainment who had 
committed the same offences mentioned 
in clauses (a) to (e) of sub-section (3) by 
taking him to the Court of law where he 
Shall face a regular trial before a Magis- 
trate and will have ample opportunity to 
defend himself. Under sub-section (4) a 
Magistrate can impose penalty to the ex- 
tent of Rs. 500 and in addition he can 
also fix the liability on the offender (the 
proprietor of an entertainment) to pay 
poy tax which should have been paid by 


5. From the perusal of these two 
clauses of Section 10 it is clear that if the 
proprietor of an entertainment who had 
committed offences as mentioned in 
clauses (a) to (e) of sub-section (3) of this 
section, is dealt with by the prescribed 
authority under sub-section (3), then the 
law does not provide any safeguard to 
such a person to defend himself before 
the authority, but if he is prosecuted 
under sub-section (4) and brought before 
a Magistrate for trial, then he can claim 
all those safeguards which are provided 
by the Code of Criminal Procedure to any 
accused person who is prosecuted in a 
regular criminal Court. It may, how- 
ever, be mentioned that under both the 
circumstances the quantum of penalty 
that can be imposed is the same. 


6. The contention of learned 
counsel for the petitioners is that no 
guideline has been provided by the legis- 
lature as to under what circumstances 
offenders committing the same offence 
shal] be dealt with under sub-section (3) 
and itis left to the sweet will of the pre- 
scribed authority to deal with the persons 
in any manner which suits him the best. 
If the prescribed authority, according to 
Mr. Joshi learned counsel for the peti- 
tioners, wants to decide the matter him- 
self then he will do so without providing 
any safeguard as is provided under sub- 
section (4) to the accused person and 
impose the same penalty to which he can 
be subjected to if he were sent to a court 
of law for trial 


T. A combined reading of the pro- 
visions of sub-sections (3) and (4) of Sec- 
tion 10 of the Act makes it clear that the 
offences and-the penalties mentioned in 
sub-sections (3) and (4) of Section 10 of 
the Act are the same. The only difference 
which we find is that under sub-sec. (3) 
the prescribed authority imposes the 
penalty and fixes the liability of the tax 
without following any set procedure while 
dealing with the case under sub-sec. (4) 
the proceedings are taken before a Magis- 
trate as is taken in a regular criminal 
trial. 
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8. In a trial before a Magistrate 
the evidence "hae to be judged according 
to the rules laid down in the Evidence 
Act and the proceedings have to be 
conducted according to the procedure 
prescribed in the Code of Criminal Pro- 
cedure; whereas the provisions of sub- 
section (3) do not provide any such pro- 
cedure to be followed: by the prescribed 
authority while dealing with an offender 
under that sub-section. Under sub-sec. (3) 
of Section 10 prescribed authority has 
also to determine the amount of tax alleg- 
ed to have been evaded by the proprietor 
of an entertainment but for that also no 
procedure for assessing the tax is pres- 
cribed by law. The entire matter is left 
to the discretion and the sweet-will of 
the prescribed authority and he is to act 
as if he were to pass only an administra- 
tive order to deposit the tax payable by 
the proprietor who has evaded the tax. 


9. It is now well settled that when 
the tax is to be assessed by an authority 
under any taxing statute he has to act in 
a quasi-judicial manner, and therefore it 
is urged by the learned Advocate Gene- 
ral that the safeguard available to the 
offender dealt with under sub-section (3) 
of Section 10 is that the proceedings shall 
be taken in accordance with the rules of 
natural justice. But this safeguard in 
my opinion is not sufficient to explain the 
discrimination that is inherent in sub- 
Sections (3) and (4) of Section 10. A per- 
son facing the proceedings under sub-sec- 
tion (3) cannot claim that the . evidence, 
if any, recorded by the prescribed autho- 
rity should be judged on the principles 
of the Evidence Act and the proceedings 
should be taken in accordance with the 
procedure laid down in the Code of 
Criminal Procedure. 


10. Learned Advocate General 
contended that the prosecution can be 
made only when ‘mens rea’ is present in 
the act of the proprietor of an entertain- 
ment who evades tax. If the action of 
the proprietor of an entertainment, in the 
Opinion of the prescribed authority, is 
only a technical breach of his duties and 
thus committed an offence as mentioned 
in clauses (a) to (e) of sub-section (3) of 
Section 10 then in that event no prosecu- 
tion is necessary and the only way to 
deal with such persons is to take proceed- 
ings against them under Section 10 (3). 
This argument has a fallacy in it. The 
prescribed authority, according to Mr. 
Kasliwal, shall become the Judge to find 
out whether ‘mens rea’ in a particular 
action of the proprietor of an entertain- 
ment is present or not. In my opinion if 
is the duty of the Court to find out whe- 
ther an offence has been committed 
under a particular law and that whether 
the presence of ‘mens rea’ was necessary 
for the commission of a particular offence. 
It may be mentioned here that it is nof 
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necessary fn all cases to bring an act of 
a person within the definition of an of- 
fence only when ‘mens rea’ is present. 
Under some special Acts there are certain 
offences which do not require the pre- 
sence of ‘mens rea’ to bring that parti- 
cular act under the term ‘offence’. As 
for example, in this Act itself we find 
that the re-sale of the ticket for admission. 
to an entertainment is an offence and such 
a sale does not require the presence of 
‘mens rea’ to bring it within the mischief 
of offence. It is therefore difficult to ac- 
cept the arguments of learned Advocate 
General that sub-section (4) could apply 
only when ‘mens rea’ is present in a 
particular act to constitute an offence 
under the Act and therefore two methods 
have been provided by the legislature to 
deal with the offences mentioned ‘in 
clauses (a) to (e) of Section 10 (8) of the 
Act. 


11. The law does not provide any 
criteria as to in what circumstances the 
offences committed by the proprietor of 
an entertainment under clauses (a) to (e) 
of sub-section (3) will be sent to the 
Magistrate for trial under the provisions 
of sub-section (4) and what type of cases 
shall be dealt with under the provision 
of sub-section (8). The matter is left 
entirely to the sweet discretion of the 
prescribed authority. Learned Advocate 
General could not point out any reason- 
able basis for differentiating between 
persons similiarly situate in matters of 
applications of these two parallel provi- 
sions which aim at the same object. 


12. Learned Advocate General 
pointed out to the first proviso to sub-sec- 
tion (4) which says that no Court shall 
take cognizance of the offence punish- 
able under this sub-section except with 
the previous sanction of the prescribed 
authority. In this proviso the prescribed 
authority is not the Commercial Tax Offi- 
cer but the Deputy Commissioner (Ad- 
ministration) of the Department. Accord- 
ing to him it is only with the sanction of 
the Deputy Commissioner that the pro- 
prietor of an entertainment is prosecuted 
under sub-section (4) and while according 
the sanction the Deputy Commissioner 
considers whether in the particular cir- 
cumstances of the case prosecution would 
be a proper remedy or not. It is true 
that in the case of prosecution under 
sub-section (4) the authority is different 
but the law does not provide any guide 
line to that authority as to under what 
circumstances he would sanction prosecu- 
tion under sub-section (4) or he would 
direct the matter to be dealt with under 
sub-section (3) of this section. 


13. The Supreme Court in Nor- 
thern India Caterers (Pvt.) Ltd. v. State 
of Punjab, AIR 1967 SC 1581. had the 
occasion to consider a similar question 
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while dealing with Section 5 of Punjab 
Public Premises and Land (Eviction and 
Rent Recovery) Act (31 of 1959). Sec- 
tion 5 of that Act provided a drastic 
remedy authorising the Collector to 
pass an order of reduction and then to 
recover under Section 7 of that Act rent 
in arrears and damages which he may 
assess in respect of such premises as 
arrears of land revenue. On an objec- 
tion raised by the petitioner that the Acf 
also provided for a suit against such un- 


` authorised occupations, their Lordships 


held that Section 5 does not lay down 
any guiding principle or policy under 
which the Collector has to decide in 
which cases he should follow one or the 


‘other procedure and, therefore, the choice 


is entirely left to his arbitrary will. Con- 
sequently it was held that Section 5 by 
conferring such unguided and absolute 
discretion manifestly violates the right 
of equality guaranteed by Article 14. 


14. Exactly a similar question 
came up before a Division Bench of the 
Punjab and Haryana High Court in 
Grand Cinema, Mansa v. Entertainment 
Tax Officer, Bhatinda, AIR 1969 Puni 98. 
In that case Sections 14-A and 15 of Pun- 
jab Entertainments Duty Act (16 of 1955}, 
which were analogous to the provisions 
of Sections 10 (3) and 10 (4) of the Act, 
were challenged by the proprietors of 
the cinemas and the Court was of opinion 
that Section 14-A was ultra vires the 
Article 14 of the Constitution. 


, 15. While dealing with the provi- 
sions of Section 48 of the Matsya Customs 
Ordinance, 1948, which provided twa 
different modes to deal with an offender 
under that Ordinance without laying 
down any guide line to the officer to 
act, this Court in Bahadur Singh v, 
Jaswant Raj Mehta, ILR (1952) 2 Raj 
55l = (AIR 1953 Raj 158), has held that 
the discretion vested in the Superinten- 
dent of Customs to send the case of any 
offender to a Court of law and retain 
another case of the same type to be dealt 
with departmentally at his discretion wag 
discriminatory and violative of Art. 14. 


_ 16. In view of the observations of 
their Lordships of the Supreme Court in 
Northern India Caterers’ case, AIR 1967 
SC 1581 and the reasoning given by the 
Punjab and Haryana High Court, AIR 
1969 Punj 98, which authority directly 
applies to the facts and circumstances 
of this case and the Bench decision of 
this Court in Bahadur Singh’s case, ILR 
(1952) 2 Raj 551 = (AIR 1953 Raj 158), I 
am of the opinion that the power con- 
ferred under sub-section (3) of Section 10 
on the prescribed authority gives an un- 
guided and absolute discretion which 
manifestly violates the guarantee of 
equality before the law as enshrined 
Article 14 of the Constitution. 
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17. The validity of this sub-sec- 
tion has also been challenged on the 
ound that it violates the Article 19 (1) 
f) of the Constitution and in support of 
this plea reliance has been placed by the 
petitioners on a decision of the Supreme 
Court in Kunnathat Thathunni Moopil 
Nair v. State of Kerala, AIR 1961 SC 552 
and a judgment of a single Judge of this 
Court in  Ratanchand v. Panchayat 
Samiti, Sojat, 1967 Raj LW 463 = (AIR 
1967 Raj 442). 


18. Sub-section (3) of Section 10 
empowers the prescribed authority to fix 
the liability of tax which is found due 
from a person who is found guilty of of- 
fences mentioned in clauses (a) to (e). 
The determination of the tax liability 
under this sub-section is in respect of 
that tax which is alleged to have been 
evaded by the proprietor of an enter. 
tainment and that can according to the 
petitioners be determined only when the 
authority takes up the procedure for the 
assessment of such tax. The term ‘assess- 
ment’ means official determination of 
liability of a person to pay a particular 
tax. The levy of a tax is generally a 
legislative function while assessment is 
a quasi-judicial function of the authority 
prescribed by law to determine the 
amount of tax. The collection of the tax 
is, however, an executive function of the 
authority empowered to collect the tax. 
These three terms, viz. the levy, the 
assessment and the collection are of 
widest significance and embrace in their 
broad sweep all the proceedings which 
can possibly be imagined for raising 
money by the exercise of the power of 
taxation from its inception to its conclu- 
sion. In view of the judgments of the 
highest Court of the realm it cannot be 
doubted that the procedure for determin- 
ing the liability of the tax is a quasi 
judicial function of the authority. In 
enacting the taxing statute the legisla- 
ture has to take care to provide for the 
procedure to be followed while determin- 
ing the tax liability of a person but in the 
instant case while enacting sub-section (3) 
or sub-section (4) the legislature did not 
provide any procedure for making assess- 
ments to find out the liability of the tax 
evaded by a proprietor of an entertain- 
ment. While discussing this question how 
the taxing provisions should be judged 
by the Court if their validity is challeng- 
ed, their Lordships of the Supreme Court 
in Moopil Nair’s case, AIR 1961 SC 552 
have observed as follows :— 


“Ordinarily, a taxing statute lays 
down a regular machinery for making 
assessment of the tax proposed to be im- 
posed by the statute. It lays down detail- 
ed procedure as to notice to the proposed 
assessee to make a return in respect of 
property proposed v be taxed, prescribes 
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the authority and the procedure for hear- 
ing any objections to the liability for 
taxation or as to the extent of the tax 
proposed to be levied and finally, as to 
the right to challenge the regularity of 
assessment made, by recourse to proceed- 
ings in a higher Civil Court.......... ..The 
Act being silent as to the machinery and 
procedure to be followed in making the 
assessment leaves it to the Executive to 
evolve the requisite machinery and pro- 
cedure. The whole thing, from beginning 
to end, is treated as of a purely adminis- 
trative character, completely ignoring the 
legal position that the assessment of a 
tax on person or property is at least of a 
quasi-judicial character............ 


Their Lordships further observed that 
the Act in that case proposed to impose 
a liability on Jland-holders to pay a tax 
which is not to be levied on a judicial 
basis, because (1) the procedure to be 
adopted does not require a notice to be 
given to the proposed assessee; (2) there 
is no procedure for rectification of mis- 
takes committed by the Assessing Autho- 
rity; (8) there is no procedure prescribed 
for obtaining the opinion of a superior 
Civil Court on questions of law, as is 
generally found in all taxing statutes, 
and (4) no duty is cast upon the Assess- 
ing Authority to act judicially in the 
matter of assessment proceedings; nor is 
there any right of appeal provided ta 
such assessees as may feel aggrieved by 
the order of assessment. In these eir- 
cumstances their Lordships held that the 
provision of imposing tax without the 
aforesaid safeguards was violative of 
Article 19 (1) (£) of the Constitution. This 
Court in Ratanchand’s case, 1967 Raj LW 
463 = (AIR 1967 Raj 142) while follow- 
ing the observations of the Supreme 
Court declared the provisions of the 
Panchayat Samitis Taxation Rules, which 
did not provide any such procedure, 
ultra vires Article 19 (1) () of the Con- 
stitution. 


19. In the present case I find that 
no procedure has been provided by the 
legislature to assess the evader of the tax 
nor does it provide any opportunity to a 
person on whom the liability is going to 
be fixed for the amount of the tax payable 
under the Act to obtain the opinion of a 
superior Civil Court on questions of law 
as is generally found in taxing 
statutes nor do the provisions of sub- 
section (3) cast a duty upon the Assessing 
Authority to act judicially in the matter 
of assessment proceedings, nor was there 
any provision in the Act at the time the 
liability to pay tax was determined by 
the prescribed authority to file an appeal. 
In these circumstances I am left with no 
alternative but to hold that the provi- 
sions of sub-section (3) of Section 10 of 
the Act cannot be sustained as valid pro- 
visions. 





\ 







p that notices 
4tioners before they 

sir liabilities under 
wesection 10 and now it 
4-the law has been amend- 
ion for appeal has been 
o> in. But this amendment 
> /atter the liability of the peti- 
as fixed under Section 10 (8) of 
A Simply because a notice was 
a to the petitioners before their 
ha, [Aty under the Act was fixed by the 
prescribed authority, it is difficult to say 
that the provisions contained in sub-sec- 
tion (3) conformed to all these require- 


ments which a taxing statute should 
ordinarily provide. 
21. For the reasons mentioned 


above the writ applications are accepted 
and it is declared that sub-section (3) of 
Section 10 of the Act is ultra vires the 
Articles 14 and 19 (1) () of the Consti- 
tution and, therefore, it is declared il- 
legal. Any liability of tax fixed under the 
provisions of sub-section (3) of Section 10 
of the Act cannot, therefore, be sustained. 


22. The result is that the impugn- 
ed orders in all these cases 
penalty and fixing tax liability under sub- 
section (3) of Section 10 of the Act are 
hereby quashed. 

23. In the circumstances of these 
cases the parties are left to bear their 
own costs. 

Petitions allowed. 


eh 
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JAGAT NARAYAN, C. J, AND 

R. D. GATTANI, J 

Jugal Kishore Maheshwari, Appellant 
v. Hari Narain and another, Respondents. 

First Appeal No. 44 of 1962, D/- 28-4- 
1970, against judgment and final decree 
of M. J. Mardia, Sr. Civil J., Jaipur, D/- 
31-1-1962. 


Partnership Act (1932), S. 48 — Suit 
for dissolution and rendition of accounts 
~~ If and when barred by limitation. 


Amounts owed by one partner to 
the firm can only be settled when the 
settlement of accounts of the firm takes 
place on the dissolution of the partner- 
ship and they never get barred by limita- 
tion so long as a suit for dissolution of 
partnership and rendition of accounts is 
not barred. (Para 6) 


P. C. Bhandari, for Appellant; N. M. 
Kasliwal, for Respondents. 


JAGAT NARAYAN C. J.: This is an 
appeal by one of the plaintiffs against a 


final decree in a suit for dissolution of 


partnership and rendition of accounts. 
HN/HN/D708/70/BDB/T 


imposing’ 
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2s The partnership business was 
commenced on 14-10-44 under an oral 
agreement and on 5-1-1945 a partnership 
deed was executed. Jugalkishore was 
the financing partner and Hari Narain 
and Makhanlal were the working part- 
ners. The shares of Jugal Kishore and 
Hari Narain were 3/8 each and of Makhan- 
lal 1/4 in the partnership. 


3. A sum of Rs. 19,336.65 was 
owed by Hari Narain to the partnership 
as he had taken away this sum from time 
to time out of the partnership money. 
The trial Court held that this amount 
was barred by limitation. Against this 
finding the present appeal has been filed. 


4. We are satisfied that the view 
taken by the trial Court is erroneous. In 
Halsbury’s Laws of England, (Vol. 22 at 
page 70) the position with regard to 
partners is stated in the following terms: 

“Partners are not, as regards partner- 
ship dealings, considered as debtor and 
creditor inter se until the concern is 
wound up or until there is a binding 
settement of the accounts.. It follows that 
one partner has no fright of action 
against another for the balance owing to 
him until after final settlement of the 
accounts; but a partner may have a right 
of action against another for a debt which 
is oie penden of the partnership ac- 
counts.” 


5. As no one. can owe money to 
himself, it was held that no debt could 
exist between any member of a firm and 
the firm itself; and although Courts of 
equity, in winding up the concerns of a 
firm, treated the firm as’ the debtor or 
creditor of its members, as the case might 
be, yet this was only for purpose of book- 
keeping and in order to arrive at the net 
balance to be paid to or by each of the 
partners on the ultimate settlement of 
their accounts. 


6. Such amounts owed by one 
partner to the firm can only be settled 
when the settlement of account of the 

takes place on the dissolution of the 
partnership and they never get barred by 
limitation so long as a suit for dissolution 
of partnership and rendition of account is 
not barred. The sum of Rs. 19,336.65 is 
therefore recoverable from Hari Narain. 


On The learned counsel for Jugal 
Kishore appellant has not been able to 
show any law or authority which entitles 
the appellant to get interest .on the 
amount upto the date of the final decree, 
He is entitled to get future interest on 
the amount found due against Hari 
Narain. Makhanlal will also be entitled 
to future interest on the amount found 
due in his favour. 


8. The final accounting is as fol- 
lows :—— 
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_ Capital invested by Jugal Kishore 
Rs. 42856.68. Amount received by him 
under the trial Court’s decree out of the 


assets of the Firm 41228.72 
Loss under the trial Court’s 

decree l 1627.96 
Amount recoverable from 

Hari Narain by the Firm 19336.65 


9. Out of this amounf, a sum of 
Rs. 1627.96 will first be paid to Jugal 
Kishore as his capital. This leaves a pro- 
fit of Rs. 17708.69. The shares of the 
partners in this profit are as follows:— 


Jugal Kishore ‘ee 6,640.77 
Hari Narain ‘ov 6,640.77 
Makhan Lal ase 4,427.15 
10. Jugal Kishore is thus entitled 


to recover Rs. 8,268.73 from Hari Narain 
and Makhan Lal is entitled to recover 
Rs. 4,427.15 from Hari Narain together 
with interest at 6% per annum simple 
from 31-1-1962 till the date of realisation. 
Jugal Kishore is also entitled to recover 
half the cost of this appeal from Hari 
Narain. 


IL. The appeal is accordingly 
allowed in part*and the final decree pass- 
ed by the trial Court is modified in the 
above terms. 


12. The cross-obiection filed by 
aan Narain is dismissed in default with 
costs. 


Order accordingly. 





rei 


AIR 1971 RAJASTHAN 112 (V. 58 C 27) 
C. M. LODHA, J. 


Jagan Nath, Appellant v. Kachhulal, 
Respondent. 

Second Appeal No. 569 of 1963, D/- 
28-7-1970, against order S. N. Modi, Dist. 
J. Udaipur, D/- 21-8-1963. 

(A) Easements Act (1882), Section 35 
=. Mandatory injunction for demolition 
of construction made on undivided party 
wall — When cannot be issued. AIR 1923 
Bom 370, Dissented from. 


Where a party wall belong fo two 
neighbours is undivided both of them are 
tenants-in-common entitled to the use of 
the entire wall. A construction by one 
of them on his moiety of the wall without 
the permission of the other will be un- 
warranted. Therefore he will not be 
entitled either to get demolished a con- 
struction that may be subsequently put 
up by that other neighbour using the 
entire wall or to obtain a mandatory in- 
function therefor. AIR 1931 Lah 373, 
Followed: AIR 1923 Bom 370, Dissented 
from. (Paras 5 and 7) 


(B) Specific Relief Act (1963), Sec- 
tion 41 (g) and (i) — Refusal of injunc- 
tion — Six years after impugned con- 
struction suit for demolition and manda- 
Scien i EA LC 
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tory injunction filed > | 

for laches and acquiescent. ` 

Cases Referred: Chronoloms «S 

(1962) AIR 1962 Raj 227 (V 49) SN 
ILR. (1961) 11 Raj 1203, Roopchana 
v. Poonamchand 

(1931) AIR 1931 Lah 373 (V 18} = 
ILR 12 Lah 542, Ganpatrai v. 

_ Sain Das 

(1923) AIR 1923 Bom 370 (V 10) = 
76 Ind Cas 521, Daudkhan 
ae v. Chandulal Kanhaya- 
a 


M. C. Bhandari, for Appellant; H. N, 
Kalla, for Respondent. 

JUDGMENT :—This is a plaintiffs 
second appeal arising out of a suit for 
injunction for restraining the defendant 
from interfering with the moiety of com- 
mon wall on his side, intervening the 
houses of the parties in the third storey 
and for a mandatory injunction also for 
demolition of that part of the construc- 
tion in the defendant’s house which had 
been made to rest on the wall in ques- 
tion. 

2. The facts are not in dispute. 
There is a common wall between the 
houses of the plaintiff and the defendant. 
The width of the wall is 16”. In the third 
storey the plaintiff raised the width of 
half the party wall on his side leaving 
the moiety of the wall on the side of the 
defendant for the latter’s use. The plain- 
tiff then built his third storey by making 
use of the moiety of the wall on his side. 
Some time in the year 1954 A. D. the 
defendant also raised construction in the 
third storey of his house by fixing some 
‘patties’ etc. in the moiety of the wall on 
the plaintiffs side. The plaintiff filed the 
present suit on 27-10-1960 alleging that 
the defendant was not entitled to use the 
moiety of the wall on the plaintiff’s side 
as it constituted a violation of the plain- 
tiffs rights. 


He prayed for a mandatory injunc- 
tion for removal of the defendant’s pat- 
ties and slabs on his half side of the 
Joint wall in the third storey and also 
prayed for issue of a perpetual injunction 
restraining the defendant from interfer- 
ing with it in future. The defendant con- 
tested the plaintiff’s claim on the ground 
that the plaintiff was not entitled to raise 
the width of half of the party wall on 
his side without permission of the defen- 
dant and since he had done so the defen- 
dant was entitled to use the whole width 
of the party wall. 


3. The learned Civil Judge, 
Udaipur by his judgment dated 31-1-1963 
decreed the plaintiffs suit directing ‘the 
defendant to remove the ‘patties’ fixed by 
him in the wall in question in the third 
storey, and further restrained him from 
interfering with the plaintiff’s moiety of 
the party wall in future. Aggrieved by 
the judgment and decree of the trial 
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Court the defendant filed appeal in the 
Court of District Judge, Udaipur, who 
allowed the appeal set aside the judg- 
ment and decree of the trial Court and 
dismissed the plaintiff’s suit. Consequent- 
ly, the plaintiff has come in second ap- 
peal to this Court. 

4, The only question for deter- 
mination in this second appeal is whether 
the action of the defendant constitutes a 
violation of the plaintiff’s right and whe- 
ther the plaintiff can ask for a manda- 
tory injunction? 


5. It was held in Roopchand v. 
Poonam Chand, ILR (1961) 11 Raj 
1203 = (AIR 1962 Raj 227) that 
it is not open to a co-owner of a 


joint wall to raise its height or otherwise 
deprive the other co-owner of the use of 
such wall without the latter’s consent, 
whether express or implied, and where 
such unauthorised interference iş esta- 
blished a case does arise for the grant of 
a mandatory injunction. In the present 
case the party wall has not been raised 
in its full width, but the plaintiff has 
confined himself to that moiety of the 
wall which is on his side and left the 
other moiety to the defendant. 


Learned counsel for the appellant, 
therefore, contends that as the plaintiff 
has not occupied the whole of the width 
of the common wall in the third storey 
but has raised its height towards his side 
only to the extent of half the width of 
the wall, the defendant has no right to 
rest his ‘patties’ on the moiety of the wall 
on the plaintiffs side and must use the 
moiety of the wall on the other side for 
his benefit. To this contention I am un- 
able to accede. This is a case of party 
wall of which both the plaintiff as well 
as the defendant are to use the phraseo- 
logy of English law tenants-in-common. 


6. Learned counsel for the appel- 
lant relied on Daudkhan Musekhan v. 
Chandulal Kanhayalal, AIR 1923 Bom 
370. The facts of that case were that the 
defendant while rebuilding his house 
built beyond the middle line of the party 
wall, and the plaintiff prayed for a 
mandatory injunction for removal of the 
encroachment by the defendant. The 
learned Judges refused to grant the re- 
lief for mandatory injunction on the 
ground that the encroachment was not a 
serious one, and that part of the wall on 
the plaintiffs side would be improved by 
getting greater support from the defen- 
dants brick-building. In these circum- 
stances the learned Judges did not think 
it proper to order the defendant to pull 
down his wall on account of encroach- 
ment of a few inches. However, they 
observed that if the wall is joint then 
each party is entitled to act as owner of 
his own half and he cannot compel the 
owner of the other half to bear any 
greater burden that he chooses to place 
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upon it, so that one joint owner cannot 
encroach on the other half of the wall in 
defiance of the other owner’s rights. 

Te With utmost respect, I find 
myself unable to subscribe to that view. 
It would not be correct to say that each 
of the tenants-in-common of the party 
wall is owner of the moiety of the wall 
on his side in absence of a partition by; 
metes and bounds. The party wall in 
the present case cannot be treated as a 
wall divided longitudinally into two 
Strips, one belonging to each of the 
neighbouring owners and both the plain- 
tiff as well as the defendant are, in my 
opinion, entitled to the use of the whole 
width of the wall. The construction of a 
new wall by the plaintiff on half the 
width of the wall without the permission 
of the defendant was unwarranted, and 
the defendant could have asked for 
pulling it down. But he did not do so 
and chose ta make use of the moiety of 
the wall constructed by the plaintiff on 
the third storey. 

In these circumstances, the defendant 
cannot be said to have encroached upon 
the plaintiffs wall, and the plaintiff is 
not entitled to get the ‘patties’ and slabs 
fixed by the defendant on the party wall 
in dispute demolished nor is he entitled 
to get any perpetual injunction in this 
respect. I am supported in this view by 
a Bench decision of the Lahore High 
Court: Ganpat Rai v. Sain Das, AIR 1931 
Lah 373. 

8. The learned District Judge has 
also non-suited the plaintiff on the ground 
that the impugned construction by the 
defendant was made as far back as in the 
year 1954 A. D., whereas the present suit 
for demolition of the same was brought 
in the year 1960 A. D. Thus the peti- 
tioner, according to the learned District 
Judge, was guilty of laches and by his 
acquiescence he disentitled himself to 
get the relief for mandatory injunction. 
I concur in this finding of the learned 
District Judge also and do not see any 
reason to take a different view. 

The result is that this appeal 
has no force, and is hereby dismissed. 
but in the circumstances of the case I 
leave the parties to bear their own costs. 

Appeal dismissed. 


Ramu 
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— Order under Section 117 (3) when can 
be made. 


No person proceeded against under 
Section 107 can ke asked to execute any 
interim bond under Section 117 (3) with- 
out first complying with Sections 112 and 
117 (1). Notice umder Section 112 must 
be served in accordance with Ss. 113 and 
114, Section 117 (3) will be attracted only 
on the commencement of the enquiry 
i.e., after complying with Section 117 (1). 
No interim order can be passed under 
Section 117 (3) along with an order under 
section 112. ATE 1960 Mys 259 & AIR 
1960 Punj 225, Followed. 

(Paras 3 to 5) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Mys 259 (V 47) = 
1960 Cri LJ 1348, Rame Gowda 
v. State of Mysore 4 
(1960) AIR 1960 Funj 225 (V 47) = 
1960 Cri LJ 639, Jangir Singh v. 
State 


ORDER : It appears that party No. 1 
Ramu submitted an application to the 
Court of the Sub-Divisional Magistrate, 
Parbatsar, under Sections 107/117, Crimi- 
nal Procedure Coče, against Roshan Singh 
and others, party No. 2. The applicant 
averred that party No. 2 was interfering 
with his right of possession over his land 
(Khasra No. 147/1), situate in village 
Lichana and that there was likelihood of 
breach of the peace or disturbance in the 
public tranquillity. On receipt of the 
above-application the Sub-Divisional 
Magistrate, Parbatsar, felt that there was 
sufficient ground for taking proceedings 
under Section 107, Criminal P. C., and re- 
quired party No. 2 to show cause why 
they should not 3e ordered to execute 
bonds with sureties for keeping peace for 
a period of one year in a sum of Rupees 
1000/-, each. 


At the same time the Magistrate 
ordered that pending the completion of 
the inquiry under sub-sec. (1) of Sec. 117, 
it was necessary to take immediate mea- 
sures for the prevention of breach of 
the peace or disturbance of the public 
tranquillity and directed party No. 2 to 
execute ad interim bonds with sureties in 
a sum of Rs. 1000/-, each, for keeping the 
peace until the conclusion of the inquiry. 


2. Party No. 2 felt aggrieved 
against the order passed under Sec. 117 
(3), Criminal P. C., and approached the 
learned Sessions Judge, Merta, through a 
revision-petition, urging that the Court of 
the Sub-Divisional Magistrate, Parbatsar, 
should not have vroceeded under Sec. 117 
(3), Criminal P. Z.. without first comply- 
ing with the provisions of Section 112, 
read with Section 113, Criminal P. C. The 
learned Sessions Judge agreed with that 
submission and nas submitted this re- 
ference for the aforesaid purpose. 


Roshan Singh v. Ramu (Mehta J.) 


A. I. R- 


3. Sec. 112, Criminal P. C., reads 
as follows :— 


“When a Magistrate acting under 
Section 107, Section 108, Section 109, or 
Section 110, deems it necessary to require 
any person to show cause under such 
section, he shall make an order in writing 
setting forth the substance of the informa- 
tion received, the amount of the bond to 
be executed, the term for which it is to 
be in force, and the number, character 
and class of sureties (if any) required.” 


Section 117 (3), Criminal P. C., is in 
the terms following :— 

“Pending the completion of the in- 
quiry under sub-section (1) the Magis- 
trate, if he considers that immediate 
measures are necessary for the preven- 
tion of a breach of the peace or disturb- 
ance of the public tranquillity or the 
commission of any offence or for the 
public safety, may for reasons to be re- 
corded in writing, direct the person in 
respect of whom the order under Sec- 
tion 112 has been made to execute a 
bond, with or without sureties for keep- 
ing the peace or maintaining good 
behaviour until the conclusion of the in- 
quiry, and may detain him in custody 
until such bond is executed, or in default 
of execution, until the inquiry is con- 
cluded.” 


From the above provisions, it is mani- 
fest that no person can be asked to exe- 
cute any interim bond under sub-sec. (3) 
of Section 117, Criminal P. C.. without 
first complying with the requirements of 
Sections 112 and 117 (D, Criminal P. C. 
In a proceeding under Section 107, Crimi- 
nal Procedure Code, procedure to be 
adopted is laid down in Sections 112 to 
118. Whenever proceedings under Sec- 
tion 107 are contemplated against any 
person, proceedings are to be initiated by 
first issulng a notice under Section 112, 
Criminal P. C, and serving it on that 
person in accordance with the provisions 
of Section 113 or Section 114, Criminal 
PC: sub-sec. (3) of Section 117, would 
come into play only on the commence- 
ment of the inquiry, i.e, after comply- 
ing with the provisions of sub-section (1). 
No Interim order can be passed under 
Section 117 (3) along with an order under 
Sec. 112, Criminal Procedure Code. 


å, An order under sub-section (3) 
of Section 117 is not a mere matter of 
routine to be appended to an order under 
Section 112, Criminal P. C. A composite 
order drawing up proceedings under Sec- 
tion 107 and calling upon party concern- 
ed to execute a bond with or without 
surety is not in consonance with law. In 
other words, an order under Section 112 
must precede any step taken under Sec- 
tion 117. Where the Magistrate gives an 
order under Section 112 and at the same 
time below that order he simultaneously 
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passes an order under Section 117 (3), it 


cannot be said that the latter order was’ 


passed after passing an order under Sec- 
tion 112, Criminal P. C. An order under 
Section 117 (3) can be made only on the 
commencement of inquiry and such an 
inquiry would begin when the person 
sought to be proceeded against puts in 
appearance before the Court to answer 
the charge against him. An order passed 
under Section 117 (3) without reading or 
explaining the order under Section 112 
or Section 113 to the party concerned, as 
given in sub-section (1) of S. 117, Crimi- 
nal P, C. would be pre-mature; (see 
Rame Gowda v. State of Mysore, AIR 1960 
Mys 259, and Jangir Singh v. State, AIR 
1960 Puni 229). If the person concerned 
is not present in the Court at the time 
when order under Sec. 112 is passed, then 
the Magistrate can proceed under Sec- 
tions 114 and 115 and summons or war- 
rant should be issued and the same 
should be accompanied with the order 
passed under S. 112. A Magistrate may, 
under the proviso to Section 114, Crimi- 
nal P. C., order the immediate arrest of 
the person concerned against whom an 
order under Section 112, is made. But 
before such an exceptional measure is 
taken, the Magistrate must first be satis- 
fied that breach of the peace was likely 
to be committed and that such breach of 
the peace cannot be prevented otherwise 
than by the immediate arrest of such per- 
son. He must record an order in writing 
showing his satisfaction for the step taken 
under the proviso. Thereafter on the ap- 
pearance of the person or . persons, in- 
quiry in accordance with the provisions 
of Section 117, Criminal P. C. 
proceeded with. 


5. As a result of the above dis- 
cussion, it is plain that the order of Sub- 
Divisional Magistrate, Parbatsar, dated 
June 16, 1969, calling upon party No. 2 
to execute interim bonds, without first 
complying with the provisions of Sec- 
tions 112 and 117 (1), Criminal P. C., is 
illegal. I, therefore, accept the reference 
submitted by the Sessions Judge, Merta, 
and quash the impugned order. 

Petition allowed. 


can be 
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dity — Whether violative of Art. 14 of 
Constitution — (Interpretation of Statutes 
— Object of Act) — (Constitution of 
India, Articles 226, 14). 


-Due to shortage of accommodation 
and also in order to put a check on the 
profiteering tendency on the part of the 
house owners the Act was introduced for 
the purpose of controlling rents as well 
as eviction. But the problem of accom- 
modation could be solved only by provid- 
ing an incentive to the house-building 
activity. It was necessary to encourage 
private capital in house building activity. 
The provision of Section 2 (2) Proviso (e) 
was made in the Act so that the prospec- 
tive builders of residential houses as well 
as business premises may feel that they 
may be in a position to reap full advan- 
tage of their investment in buildings for 
a specified period unhampered by the 
provisions of the Act, which are obviously 
for the benefit of the tenant only. Such 
a provision, in the ultimate analysis, is 
bound to ease the accommodation problem 
on account of incentive afforded by this 
provision and people would come forward 
to build new houses. In this view of the 
matter it cannot be said that the classi- 
fication or the discrimination introduced 
by the impugned provision has no nexus 
with the object of the Act contained in 
the Preamble. (Para 9) 


In finding out the purpose of the Act, 
the Court should look not only to the 
language of the Preamble, but to the 
provisions of the Act as a whole and if it 
finds in the Preamble an expression not 
so large and „extensive in its import as 
used in any provision of the Act, it is the 
duty of the Court to give effect to the 
large expression notwithstanding phrases 
of less extensive import of the Preamble 
The true intention thus can be gathered 
from the Preamble as well as other provi- 
sions of the Act. 
point of view the exception contained in 
Sec. 2 of the Act must also be consider- 
ed in an attempt to determine the inten- 
tion of the legislature. The exception, 
therefore, both because of its caption and 
form clearly indicates the legislative 
intention that the buildings constructed 
after the ist June, 1951, in pursuance of 
a definite policy of affording an incentive 
to the house building activity, are exclud- 
ed from the operation of the Act for a 
period of seven years. (Para 10) 


As regards the complaint of discri- 
mination between tenants of premises 
built before Ist June, 1946, and those in 
respect of premises completed on or after 
ist June, 1946, suffice it to say, that the 
discrimination is not directed against the 
tenants similarly situated. It is well 
established that unless a classification is 
found to be manifestly arbitrary and un- 
just, it would not be proper for a Court 
to interfere with the exercise of the legis- 


Looked at from this — 
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lative discretion and set aside a provision 
of law merely because in its view it 
would be unwise or unnecessary to enact 
such a provision. (Para 11) 


It appears that the Legislature pro- 
bably thought that the construction 
undertaken after the promulgation of the 
Act may be completed in six months or 
So and consequently very likely with a 
view to encourage people to take up con- 
struction of new houses immediately after 
the promulgaticn of the Act, lst June, 
1951, appears to have been fixed for the 
purpose. In these circumstances it can- 
not be said that the classification on the 
basis of time, that is, the date selected, 
affords no rational basis. (Para 13) 


The fixing of period of seven years in 
the impugned provision also cannot in- 
validate it or make it unconstitutional. 
On the other hand, it is only for the 
benefit of the tenant that after the ex- 
piry of this period the provisions of the 
Act would be applicable also to the new 
houses built after Ist June, 1951. 

(Para 13) 


The net result of the foregoing dis- 
cussion is that Section 2 (2) Proviso (e) 
is not hit by Arcicle 14 of the Constitu- 
tion and the same is valid. AIR 1959 
Punj 8 (FB) & AIR 1957 Bom 233 (FB), 
Distinguished. AIR 1966 Andh Pra 51 & 
AIR 1967 J & K 20 & AIR 1965 All 23 & 
AIR 1954 Raj 252 & AIR 1952 All 703 
(FB), Rel. on; AIR 1955 SC 13, Referred. 

(Para 14) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 J & K 20 (V 54) = 
1967 Kash LJ 33, Raghubir Singh 
v. Girdhari Lel Manhas 4, 7 

(1966) AIR 1936 Andh Pra 5l 
(V 53) = (1955) 2 Andh WR 441, 
Chinttapalli Azhaiah v. P. ne 


krishna Reddy oN 
(1965) AIR 1965 All 23 (V 52) = 

1964 All WR (HC) 60, Mohd. Shafi 

y. Ist Addl. Munsif 4,6 


(1959) AIR 1959 Punj 8 (V 46) = 
ILR (1958) Punj 2136 (FB), State 
of Punjab v. 5. Kehar Singh ae e. 

(1957) AIR 1957 Bom 233 (V 44) = 
ILR (1957) Bem 728 (FB), Bala- 
bhau Manaji v. B. S. Nandan- 
war 

(1955) AIR 1955 SC 13 (V 42) = 
1955 SCR 787 Shree Meenakshi 
Mills Ltd. v. A. V. Viswanatha 


Sastri 

(1954) AIR 1954 Raj 252 (V 41) = 
ILR (1954) 4 Raj 958, Millap 
Chand v. Dwarka Das 

(1952) AIR 1952 All 703 (V 39) = 
ILR (1953) 1 All 970 (FB), Raman 
Das v. State of Uttar Pradesh 5 


N. M. Kasliwal, for Appellant; P. N. 
Dutta with K. N. Tikku, for Respondent; 
M. L. Shrimal, Addi. Govt. Advocate, for 
the State. 
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JUDGMENT :—In this second appeal 
by the defendant-tenant two points have 
been ergued on behalf of the appellant. 
It is contended in the first instance that 
section 2 (2) Proviso (e) of the Rajasthan 
Premises (Control of Rent and Eviction) 
Act, 1350 (which, hereinafter, will be re- 
ferred to as the ‘Act’’) is ultra vires of 
Article 14 of the Constitution of India 
and is, therefore, liable to be struck 
down. It is submitted that it is on ac- 
count of the aforesaid provision that the 
defendant-appellant has not been given 
proteciion of the said Act. In the second 
place it is contended that the finding of 
the learned District Judge No. 1, Jaipur 
City, Jaipur, that the plaintiff requires 
the room in question bona fide for his 
personal necessity is not sustainable on 
accourt of omission on the part of the 
learned Judge to consider that only a 
little before the service of notice of 
termiration of tenancy, the plaintiff had 
let out other rooms in the building. 


2. I would first consider the ques- 
tion of constitutionality of Section 2 (2) 
Proviso (e) of the Act. But before I do 
so, I may observe that according to the 
plaintiff the room in question, which is 
the subject-matter of this litigation was 
constricted in November 1964 and the 
suit was brought on 25th of May. 1967, 
that is, after about three years and one 
month of the completion of the construc- 
tion of the room; whereas according to 
the defendant more than ten years had 
elapsed on the date of the institution of 
the suit since the construction of the 
leased out premises was completed. This 
question of fact has been discussed by the 
learned Additional District Judge on the 
basis of the evidence produced by the 
parties and he has come to the conclu- 
sion that the construction of the premises 
in question was completed in February 
1964 as alleged by the plaintiff. This is 
a pure finding of fact based on legal evi- 
dence and consequently it is not liable to 
be assailed in second appeal and the 
learned counsel for the appellant has 
rightly not challenged it and has placed 
his case after accepting this finding as 
correct and binding in second appeal. In 
view of this finding there is also no gain- 
saying the fact, that the plaintifi’s case 
squarely falls within the exemption pro- 
vided in clause (e) of sub-section (2) of 
section 2 of the Act, which runs as 
under :— 


“S. 2. Extent, commencement and 
application — (1) This Act extends to the 
whole of the State of Rajasthan. 


(2) Sections 1 to 4 and 27 to 31 of 
this Act shall come into force at once, 
and the remaining provisions thereof 
shal] extend to such areas in the State of 
Rajasthan and shall come into force 
therein with effect from such date as may 
from time to time be notified by the State 
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Government in the Official Gazette: 


Provided that nothing in the Act 
shall apply— 
XX XX XX XX 


(e) to any premises, the construction 
of which was completed on or after the 
lst June, 1951, for a period of seven 
years from the date of such completion.” 


3. The contention of the learned 
counsel for the appellant is that there is 
no basis for classifying tenants of build- 
ings constructed before Ist June, 1951, 
and tenants of buildings constructed 
thereafter; and that there is no nexus 
between the basis of this classification and 
the object of the Act as is mentioned in 
the Preamble. It has also been contend- 
ed that the date Ist June, 1951, has been 
fixed arbitrarily and the classification fix- 
ed on the basis of this date affords no 
rational basis for such a classication on 
the ground of time. Another argument 
in this connection advanced by the learn- 
ed counsel is that there is no basis for 
providing the period of seven years 
during which the exemption from appli- 
cability of the Act has been extended to 
the premises constructed on or after the 
Ist June, 1951. In support of his argu- 


ment learned counsel for the appellant 
has relied on— 
(1) State of Punjab v. S. Kehar 


Singh, AIR 1959 Punj 8 (FB); 
(2) Balabhau Manaji v. B. S. Nandan- 
war, AIR 1957 Bom 233 (FB); and 
(3) Shree Meenakshi Mills Ltd. 
Madurai v. A. V. Visvanatha Sastri, AIR 
1955 SC 13. 


4. On the other hand Shri Tikku, 
learned counsel for the respondent has 
submitted that the classification is not at 
all arbitrary, but is quite reasonable and 
that it does not at all violate the principle 
of equality before law enshrined in Arti- 
cle 14 of the Constitution. In support of 
his submission he has relied upon,— 

(4) Chintapalli Achaiah v. P. Gopala- 
krishna Reddy, AIR 1966 Andh Pra 5l; 

(5) Rughbir Singh v. Girdhari Lal 
Manhas, AIR 1967 J & K 20; 

(6) Mohd. Shafi v. lst Addl. Munsif, 
AIR 1965 All 23; and 

(D Millap Chand v. Dwarka Das, AIR 
1954 Raj 252. 

It may be noticed that a provision 
similar to the one under consideration is 
contained in U. P. Temporary Control of 
Rent and Eviction Act (Act III of 1947); 
Andhra Pradesh Building (Lease, Rent 
and Eviction) Control Act, No. 15 of 1960: 
and Houses and Shops Rent Control Act 
(J & K) (14 of 1952). 


5. There are two decided cases of 
Allahabad High Court pertaining to the 
U. P. Act. In Raman Das v. State of 
Uttar Pradesh, AIR 1952 All 703 (FB), 
an argument was advanced that the pro- 
viso to Section 7 of the Act makes dis- 
crimination between owners of houses 
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built prior to and after Ist of July, 1946. 
The Act was passed early in 1947 at a 
time when there was shortage of accom- 
modation and the legislature thought that 
an Act of this kind might discourage per- 
sons from building houses. The Act, 
therefore, did not apply to the houses 
built after July 1, 1946. In 1948, however, 
it was found that this privilege was being 
abused and consequently by an amend- 
ment, a proviso was added giving the 
owners a right of occupation of premises 
built by them after ist July, 1946, but 
otherwise allowing the District Magis- 
trate to have a control over the allot- 
ment of these premises. It was held that 
the proviso did not in any way affect the 
validity of the Act and there was reason- 
able basis for the discrimination between 
the houses built before the ist July, 1946 
and those built after ist July, 1946. 


6. In AIR 1965 All 23, it was held 
that since the construction of new houses 
should not be discouraged there is justi- 
fication for not controlling their letting. 
It was observed that in respect of houses 
already constructed there is no question 
of effect of controls upon consideration. 
and this question can arise in its very 
nature only in respect of new houses i.e. 
houses to be constructed in future. In 
this view of the matter a similar provi- 
sion contained in Section 1-A of the U. P. 
Act was held not to be hit by Article 14 
of the Constitution. 


7. In AIR 1966 Andh Pra 51, vali- 
dity of Section 32 (b) of the Andhra Pra- 
desh Building (Lease, Rent and Eviction) 
Control Act (15 of 1960) was called into 
question on the ground that it is obnoxi- 
ous to Article 14 of the Constitution inas- 
much as by Section 32 (b) the provisions 
of that Act were not to apply to any 
building constructed on or after 25th of 
August, 1957. The contention was repelled 
by the learned Judges on the ground 
that the classification could be justified 
on the policy of giving incentive to the 
house-building activity and also on ac- 
count of increasing pressure on the exist- 
ing accommodation. In agreement with 
the view taken by the learned Judges of 
the Andhra Pradesh High Court, the 
High Court of Jammu and Kashmir also 
in AIR 1967 J & K 20, upheld the con- 
stitutionality of a similar provision con- 
tained in Houses and Shops Rent Control 
Act (J & K) of 1952. 


8. Learned counsel tor the appel- 
lant, however, urged that the law regard- 
ing control of rent and eviction was pro- 
mulgated with a view to check the pro- 
fiteering tendency ‘on the part of the 
house-owners on account of dearth of ac- 
commodation. His submission is that the 
classification introduced by the impugned 
provision does not in any way carry out 
or advance the object of the Act contain- 
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ed in the Preamole. The 
the Act runs as under :— 


“Whereas it is expedient to provide 
for the control cf eviction from, letting 
of, and rents for. certain premises in the 
State of Rajasthan and for other ancil- 
lary matters; 

It is hereby enacted as follows :— 


9, It is no doubt correct that due 
to shortage of accommodation and also in 
order to put a check on the profiteering 
tendency on the Dart of the house owners 
the Act was introduced for the purpose 
of controlling rents as well as eviction. 
But at the same time it must not be 
forgotten that the problem of accom- 
modation could be solved only by provid- 
ing an incentive to the house-building 
activity. It is also further clear that the 
Government by itself could not have 
solved the protlem: of accommodation 
and, therefore, it was necessary to en- 
courage private capital in house building 
activity. It is apparent that it is on ac- 
count of consideration like these that the 
impugned provision was made in the Act 
so that the prospective builders of resi- 
dential houses as well as business pre- 
mises may feel that they may be in a 
position to reap zull advantage of their 
investment in buildings for a specified 
period unhampered by the provisions of 
the Act, which are obviously for the 
benefit of the tenant only. Such a provi- 
sion, in the ultimate analysis, is bound to 
ease the accommodation problem on ac- 
count of incentive afforded by this provi- 
sion and people would come forward to 
build new houses. It is common know- 
ledge that of lete investments in all 
spheres have started yielding higher pro- 
fits, and just to quotean instance the rate 
of interest on maney investments has defi- 
nitely gone higher. It cannot be denied 
that if the forces of demand and supply 
were given a free play, the rate of rent 
would have also soared up, but for the 
control provided by the Act. In this view 
of the matter it cannot be said that the 
classification or the discrimination intro- 
duced by the impugned provision has no 
nexus with the cbject of the Act contain- 
ed in the Preamble. 


Preamble to 


10. There is yet another aspect of 
me matter and it is this, that in finding 
out the purpose of the Act, the Court 
should look not only to the language of 
the Preamble, bat to the provisions of 
the Act as a whole and if it finds in the 
Preamble an expression not so large and 
extensive in its import as used in any 
provision of the Act, it is the duty of the 
Court to give effect to the large expres- 
sion notwithstanding phħhrasės of less ex- 
tensive import of the Preamble. The 
true intention tkus can be gathered from 
the Preamble as well as other provisions 
of the Act. Looked at from this point of 
view the exceptfon contained in Section 2 
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of the Act must also be considered in an 
attempt to determine the intention of the 
legislature. The exception, therefore, both 
because of its caption and form clearly 
indicates the legislative intention that the 
buildings constructed after the lst June, 
1951, in pursuance of a definite policy of 
affording an incentive to the house build- 
ing activity, are excluded from the opera- 
tion of the Act for a period of seven 
years. 


11. As regards the complaint of 
discrimination between tenants of pre- 
mises built before Ist June, 1946, and 
those in respect of premises completed 
on or after 1st June, 1946, suffice it to| 
say, that the discrimination is not direct- 
ed against the tenants similarly situated. 
After giving my careful consideration to 
the contention advanced on behalf of the 
appellant I fail to see how it can be said 
that the classification is manifestly arbit- 


rary and not founded on a substantial 
distinction. It is well established that 
unless a classification is found to be 


manifestly arbitrary and unjust, it would 
not be proper for a Court to interfere 
with the exercise of the legislative dis- 
cretion and set aside a provision of law 
merely because in its view it would be 
unwise or unncessary to enact such a 
provision. 

12. It may not be out of place to 
mention here that the learned counsel 
for the appellant himself submitted that 
he has not been able to lay his hands on 
any authority directly in point supporting 
his contention and taking a view contrary 
to the one taken by the High Courts of 
Andhra Pradesh, Allahabad and Jammu 
and Kashmir. 


13. As regards the fixing of the 
date as Ist June, 1951, in the impugned 
provision, it is true that no data has been 
placed before the Court, either by the 
learned Deputy Government Advocate or 
by the plaintiff-respondent as to why this 
particular date was fixed for the purpose 
of granting exemption in respect of new 
houses. However, learned counsel for 
the plaintiff-respondent submitted 
the Act was made on 28th November, 
1950, and was published in Rajasthan 
Rajpatra dated 23rd December, 1950, 
from which date Sections 1 to 4 and 27 
to 30 were applied immediately and it 
was provided that the remaining provi- 
sions shall extend to such areas in the 
State and shall come into force therein 
with effect from such date as may be 
notified from time to time by the State 
Government in the official gazette. The 
remaining provisions were extended to 
different areas in the Staté thereafter 
from time to time. It is not suggested on 
behalf of the appellant that the lst June, 
1951, was fixed with a view to benefit any 
particular class of persons or with any 
ulterior motive. It appears that some 
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date had to be fixed for the purpose and 
in most of the towns in the State the 
remaining provisions were made appli- 
cable from 23rd December, 1950. It ap- 
pears that the Legislature probably 
thought that the construction undertaken 
aiter the promulgation of the Act may 
be completed in six months or so and 
consequently very likely with a view to 
encourage people to take up construc- 
tion of new houses immediately after the 
promulgation of the Act, lst June, 1951, 
appears to have been fixed for the pur- 
pose. In these circumstances it cannot 
be said that the classification on the 
basis of time, that is, the date selected, 
affords no rational basis. The authorities 
relied upon by the learned counsel for the 
appellant in this connection AIR 1957 
Bom 233 (FB) & AIR 1959 Puni 8 (FB), 
are altogether distinguishable. Conse- 
quently I am of opinion that the impugn- 
ed provision cannot be struck down on 
account of fixing the date as Ist June, 
1951. I am also unable to see how the 
fixing of period of seven years in the 
impugned provision would invalidate it 
or make it unconstitutional? On the 
other hand, it is only for the benefit of 
the tenant that after the expiry of this 
period the provisions of the Act would 
‘be applicable also to the new houses 
built after Ist June, 1951. 


14. The net result of the foregoing 
discussion is that Section 2 (2) proviso 
{e) is not hit by Article 14 of the Consti- 
tution and the same is valid. On the 
decision of this point alone the plaintiff 
is entitled to a decree for eviction and 
there is no necessity to examine the 
second contention of the appellant regard- 
ing the bona fide personal necessity of 
the plaintiff for the premises in question 
because even assuming that he has failed 
to establish his bona fide personal neces- 
sity, he is entitled to get a decree for 
eviction as the case would not be gov- 
erned by the provisions of the Act. 


15. No other point was argued on 
behalf of any of the parties. 


16. In the result I do not see any 
force in this appeal and hereby dismiss 
it, In the circumstances of the case I 
leave the parties to bear their own costs. 


17. Learned counsel for the ap- 
pellant submits that some reasonable 
time may be granted to the appellant to 
vacate the premises. In the circumstances 
of the case I hereby direct that the decree 
for eviction shall not be executed against 
the appellant for a period of six months 
from today, provided the appellant depo- 
sits in the executing Court or pays to the 
respondent the arrears of rent up to the 
end of August 1970 by the end of Septem- 
ber 1970 and pays the monthly rent for 
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September 1970 and of the subsequent 
months within 15 days of its falling due. 
Appeal dismissed. 


AIR 1971 RAJASTHAN 119 (V 58 C 30) 


JAGAT NARAYAN, C. J. AND 
L. N. CHHANGANT, J. 


` Roop Chand Basu Deo and others, 
Appellants v. Transport Appellate Tribu- 
nal and others, Respondents. 


Civil Special Appeals Nos. 114 to 132 
of 1969, D/- 27-1-1970, against judgment 
of Single J. of this Court in W. Ps. 
Nos. 1555 to 1573 of 1969, D/- 6-11-1969. 


(A) Motor Vehicles Act (1939), Sec- 
tions 64 (a) and 47 (3) — Appeal against 
refusal of permit — Scope of route fixed 
under Section 47 (3) pending appeal — 
Number of granted permits not exceeding 
the scope — Yet Appellate Tribunal not 
bound to confirm grant order — AIR 1969 
SC 1130, Referred. (Para 8) 


(B) Motor Vehicles Act (1939), Sec- 
tion 64 (a) — Appeal — Refusal of exten- 
sion of an existing operator’s permit to a 
new route is appealable. 

Refusal of extension of an 
operators permit to a new route not 
being a general order but being one re- 
fusing to grant a permit, is appealable 
under Section 64 (a). It does not become 
non-appealable just because it is passed 
on several similar applications. AIR 1969 
SC 1130, Applied; ATR 1970 SC 1704, Ex- 
plained. (Para 10) 

(C) Motor Vehicles Act (1939), Sec- 
tions 47 (3) and 64 (a) — Fixation of 


existing 


scope of route — Following this, oppor- 
tunity for fresh applicants to apply for 
that route is contemplated — Hence Ap- 


pellate Tribunal directing consideration 
of pending ripe applications along with 
those of appellants is correct. 

(Para 12) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1704 (V 57) = 
1969-2 SCC 833, J. N. Wahal v 


S. M. Jan 10 
(1969) AIR 1969 SC 1130 (V 56) = 

1969-2 SCJ 654, R. O. Naidu v. l 

Addl. S. T. A. T. Madras 8, 11 


R. K. Rastogi, M. M. Vyas and R. R. 
Vyas, for Appellants; J. P. Jain, for Res- 
pondent No. 3 


JAGAT NARAYAN C .J.: These are 
19 connected special appeals arising out 
of judgment of a learned Single Judge 
of this Court dismissing their petitions 
under Article 226 of the Constitution 
against an order of the Transport Appel- 
late Tribunal summarily. 

PA The facts relevant for the dis- 
posal of these appeals are that applica- 
tions for grant of permits on a new direct 
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route from  Jaigur to Khetri Copper 
Mines (Singhana Copper Project route) 
were made and the existing operators of 
the Jaipur-Sikar amalgamated route also 
applied for extension of their route by 
including the direct route Jaipur-Khetri 
Copper Mines in their permits. These 
applications were considered by the 


Regional Transpcrt Authority simulta-. 


neously at its meeting held on 22nd/23rd 
December, 1967. The applications of the 
existing ‘operators of the Jaipur-Sikar 
amalgamated route for extension of their 
route were rejected and 18 fresh permits 
were granted to 18 applicants on Jaipur- 
Khetri Copper Mines direct route which 
was opened. 


3. Nineteen operators of the 
Jaipur-Sikar amalgamated route and 9 
other applicants whose applications, for 
extension in one case and for grant of 
fresh permits in the other, were refused 
appealed against the decision of the Re- 
gional Transport Authority to the Trans- 
port Appellate Tribunal. The Transport 
Appellate Tribunal heard all these 28 ap- 
peals together anc allowed them by its 
order dated 6th Cctober, 1969. It quash- 
ed all the 18 permits on the ground that 
before granting them an order fixing the 
limit under Sectian 47 (3) of the Motor 
Vehicles Act on the newly opened route 
had not been passed. It also set aside 
the orders of rejection of the applications 
for grant of fresh permits and for exten- 
sion which were made by these 28 appel- 
lants before the Regional Transport 
Authority. 


It directed a fresh consideration of 
the applications fcr the 28 appellants and 
18 respondents alcng with such other ap- 
plications for grant of permits on the 
Jaipur-Khetri Copper Mines route, which 
might have become ripe for considera- 
tion. It may be mentioned here that 
before the decision of these appeals by 
the Transport Appellate Tribunal the 
Regional Transport Authority had taken 
a decision on 27-11-68 for opening a direct 
route between Jajpur and Khetri Copper 
Mines and fixed the limit of stage carri- 
ages under Section 47 (3). 


4, Twenty-eight applications under 
Article 226 of the Constitution were filed 
against the decisicn of the Transport Ap- 
pellate Tribunal b2fore the learned Single 
Judge by the 16 fresh grantees. Nine of 
these were filed against the 9 applicants 
for fresh permits whose applications had 
been rejected by the Regional Transport 
Authority, but whose rejection was set 
aside by the Transport Appellate Tribu- 
nal. These were admitted by the learn 
ed Single Judge end are pending. Nine- 
teen of these avplications were filed 
against the 19 operators of the Jaipur- 
Sikar amalgamated route whose applica- 
tions for extension were rejected by the 
Regional Transport Authority and whose 
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rejection was set aside by the Transport 
Appellate Tribunal on appeal. These 19 
applications were dismissed summarily 
by the learned Single Judge. Against 
that dismissal the present special appeals 
have been filed. 

5. The first contention on behalf 
of the appellants is that the existing 
operators of the Jaipur-Sikar amalgamat- 
ed route did not file a representation 
against the grant of fresh permits to them 
and did not deliver a copy of the same as 
required by Section 57 (3) and therefore 
they had no right of filing an appeal 
against the grant of permit under Sec- 
tion 64 (f). 


6. We have examined the judg- 


ment of the Transport Appellate Tribunal . 


and are Satisfied that this objection was 
not taken before it. 


7. Our attention has been drawn 
to the observations made by the Tribu- 
nal to the effect that very lengthy argu- 
ments were addressed by the learned 
counsel for the various appellants and 
respondents on question of law as well 
as questions of fact but it need not deal 
with all those arguments. From this we 
are unable to infer that the appellants 
contended before the Tribunal that the 
appeals before it were not maintainable 
If that contention had been raised the 
Tribunal would not have proceeded to 
hear the appeals without deciding that 
preliminary objection, which would have 
gone to the very root of the matter. 


8. The next contention on behalf 
of the appellants is that as the Regional 
Transport Authority had fixed the scope 
of the route under Section 47 (3) before 
the Tribunal gave its decision and as the 
number of permits granted did not 
exceed the scope fixed under Section 47 
(3) the Tribunal should have confirmed 
the order granting these permits. We 
are unable to accept this contention. In 
R. O. Naidu v. Addl. S. T. A. T. Madras, 
AIR 1969 SC 1139, their Lordships of the 
Supreme Court observed as follows :— 

“Sub-section (3) of Section 47 of the 
Act if read by itself does not throw any 
light on the controversy before us but if 
Sections 47 and 57 of the Act are read 
together it appears to us to be clear that 
the view taken by the Appellate Tribu- 


nal and the High Court is the correct 
view. If contrary view is taken it will 
throw open the door for manipulations 


and nepotism. There may be possibility of — 


the personality of the applicant influenc- 
ing the decision of the R. T. A. on the 
question of need for a stage carriage per- 
mit in the route and thereby public 
interest which should be the main con- 
sideration while taking a decision under 
Section 47 (3) may suffer. If we accept 
the view taken by the R.T.A. as correct, 
an operator who happens to apply for the 
route first will be in a commanding posi- 
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tion. The R. T. A. will have no opportu- 
nity to choose between competing opera- 
tors and hence public interest might 
suffer.” 


9. If the Tribunal had confirmed 
the order granting permits which had 
been passed before the scope was fixed 
under Section 47 (3) and before the com- 
petitive claims of all persons desiring to 
have permits issued on the route were 
considered then the mischief which Sec- 


‘tion 47 (3) seeks to prevent would have 


— legalised by the order of the Tribu- 
nal. 


10. Another contention put for- 
ward on behalf of the appellants is that 
the order of the Regional Transport 
Authority refusing to extend the permits 
of the existing operators of the Jaipur- 
Sikar amalgamated route amounted to a 
general order within the meaning of the 
decision of their Lordships of the 
Supreme Court in J. N. Wahal v. S. M. 
Jan, 1969-2 SCC 833 = (AIR 1970 SC 
1704), and no appeal lay against it. We 
have carefully examined the decision. 
What their Lordships said was that an 
order of the Regional Transport Autho- 
rity deciding to open a new route was a 
general order against which no appeal 
lay. An order refusing to grant extension 
to the existing operators of the Jaipur- 
Sikar amalgamated route who had ap- 
plied for such an extension cannot be 
regarded as a general order against which 
no appeal lies. It is an order refusing to 
grant a permit which is appealable under 
Section 64 (a). It cannot become a non- 
appealable order merely because the 
same order is passed on the applications 
$ several persons whose cases are simi- 
ar. 


11. The decision of the Transport 
Appellate Tribunal is fully covered by 
the decision of their Lordships of the 
Supreme Court in R. O. Naidu’s case, AIR 
1969 SC 1130. 


12. Another contention is that the 
Transport Appellate Tribunal had no 
jurisdiction to direct the Regional Trans- 
port Authority to consider all pending 
ripe applications along with the applica- 
tions of the parties to the appeals before 
the Tribunal. This contention also has 
no force as Section 47 (3) contemplates 
that after the scope is fixed an opportu- 
nity will be given to all those desirous of 
plying buses on the new route to apply for 
grant of permits and it is only proper 


that all these applications: should be 
considered together. 
13. In the result, the special ap- 


peals are dismissed. We leave the parties 
to bear their own costs. 


Appeals dismissed. 
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Nyaya Panchayat Nagar District, 
Bharatpur, Petitioner v. Munsiff Magis- 
trate, Deeg and others, Respondents. 

Writ Petn. No. 653 of 1967, D/- 7-1- 
1970. 

Panchayats — Rajasthan Panchayat 
Act (21 of 1953), Sec. 49 — Nyaya Panch- 
yat to ascertain truth —- Personal bond 
by accused for appearance before Nyaya 
Panchayat — Provisions of Criminal P. C. 
are inapplicable to proceedings before 
Nyaya Panchayat — No provision in the 
Act or the Rules for execution of such 
bond — Nyaya Panchayat is not em- 
powered to secure any bond or surety 
bond for appearance of accused before it 
or to order its forfeiture on his non-ap- 
pearance. (Para 7) 


Cases Referred: Chronological Paras 
(1939) AIR 1939 Oudh 143 (V 26) = 
40 Cri LJ 338, Badri Nath v. 
Sheophal 3 
(1927) AIR 1927 All 199 (V 14) = 
ILR 49 All 188 = 28 Cri LJ 94. 
Basdeo Misra v. Badal Misra 
(1926) AIR 1926 All 27 (V 13) = 
ILR 48 All 23 = 27 Cri LJ 19, 
Emperor v. Kamlapati Panth 3 


V. L. Thakur, for Petitioner; G. M. 
ae for Govt. Advocate, for Respon- 
ents. 


ORDER :—The writ petition before 
me, which has been lodged by the Nyaya 
Panchayat Nagar, raises a question whe- 
ther the Nyaya Panchayat could, in a 
criminal case triable by it, take a bond 
from the accused for his appearance 
before it and on his non-appearance sub- 
sequent to the execution of the bond 
forfeit the bond. 


2. A criminal case under Sec- 
tions 323, 304 and 352 ofthe Indian Penal 
Code was instituted before the petitioner 
Nyaya Panchayat by one Dayachand 
against one Durgalal and others. One 
Nathulal who was an accused executed a 
bond for his appearance and the respon- 
dent Girraj Prasad stood as surety for 
his appearance and he executed the sure- 
ty bond. As Nathulal was absent on the 
date of hearing, the Nyaya Panchayat 
called upon both Nathulal and Girraj 
Prasad to show cause why the amount of 
the bond be not recovered from them. 
Both these persons admitted their mis- 
take and the Nyaya Panchayat forfeited 
the entire amount of the bond and issued 
notice for its recovery. Nathulal and 
Girraj Prasad then lodged a revision ap- 
plication before the Munsif-Magistrate, 
Deeg. The learned Munsif Magistrate ac- 
cepted the revision and set aside the 
order of the Nyaya Panchayat holding 
that it had acted wholly without juris- 
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diction as there was no provision in the 
Rajasthan Panchayat Act (Act No. XXI 
of 1953) (hereinafter called the Act) en- 
abling the Nyaya Panchayat to take any 
bond or surety bonc for the appearance 
of an accused before it in a criminal 
case. As the question was of general im- 
portance, I gave not-ce of the case to the 
Government Advocate this morning and 
Shri G. M. Mehta has appeared on behalf 
of the Government Advocate. I have 
heard learned counsel for the petitioner 
and Shri G. M. Mehta on behalf of the 
Government Advocaze. The question falls 
to be determined in the light of the rele- 
vant statutory provisions and it will be 
convenient to read chem. 


3: Criminal Procedure Code pro- 
vides for the various classes of criminal 
Courts. Section 6 cshereof provides that 
besides the High Courts and the Courts 
constituted under ary law other than the 
Code for the time being in force, there 
shall be five classes of Criminal Courts in 
India, namely: the Courts of Session, 
Presidency Magistrates, Magistrates of 
the first class, Magistrates of the second 
class and Magistrates of the third class. 
Section 6 therefore clearly recognises 
that there are criminal Courts other than 
those specified in the section. The Nyaya 
Panchayat has been constituted under the 
Rajasthan Panchayat Act, 1953 and ac- 
cording to Section 28 thereof, criminal 
jurisdiction has been conferred on it. It 
is laid down that notwithstanding any- 
thing in the Code of Criminal Procedure, 
1898 and subject to the provisions of this 
Act, (the Panchayat Act), Nyaya Pancha- 
yats shall have jurisdiction concurrent 
with that of criminel Courts, within the 
Nyaya Circle for which it has been con- 
stituted for the trial of and shall take 
cognizance of any cffence and abetment 
of or attempt to commit any offence 
specified in the first schedule. Section 28 
therefore leaves nc doubt in my mind 
that Nyaya Panchayat isa criminal Court 
of concurrent jurisd:ction with the crimi- 
nal Courts created under the Code of 
Criminal Procedure. In a case under the 
U. P. Village Panckayat Act (6 of 1920) 
the Chief Court of Oudh held in Badri 
Nath v. Sheophal, AIR 1939 Oudh 143, 
that there was noczhing in the Village 
Panchayat Act to indicate that a pancha- 
yat was in anyway to be regarded as a 
Court of law. Howz=ver, the cases of the 
Allahabad High Court were to the con- 
trary. I may refer to Emperor v. Kamla- 
pati Panth, ILR 48 All 23 = (AIR 1926 
All 27) and Basdeo Misra v. Badal Misra, 
ILR 49 All 188 = (AIR 1927 All 199). 
The provisions of the Rajasthan Pancha- 
yat Act referred to by me are explicit 
and the Act had thereby created the 
Nyaya Panchayat as a criminal Court 
exercising its jurisdiction concurrently 
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with the regular criminal Courts in the 
area. 


4. S. 5 of the Criminal Procedure 
Code lays down that all offences under 
the Indian Penal Code shall be investi- 
gated, inquired into, tried and otherwise 
dealt with according to the provisions 
hereinafter contained. This section, there- 
fore, makes the provisions of the Crimi- 
nal Procedure Code applicable to the 
trial of all offences under the Indian 
Penal Code. Section 91 of the Criminal 
Procedure Code lays down that when 
any person for whose appearance or 
arrest the offcer presiding in any Court 
is empowered to issue a summons or 
warrant, is present in that Court, such 
officer may require such person to exe- 
cute a bond, with or without sureties, for 
his appearance in such Court. It is note- 
worthy that this section uses the term 
“Court” and not a Magistrate or a Ses- 
sions Judge as such and in the absence 
of anything more would enable a Pancha- 
yat Court to require an accused to exe- 
cute a bond with or without surety for 
his appearance before it provided such 
person has appeared in pursuance of a 
summons issued by it. Section 514 enacts 
that whenever it is proved to the satisfac- 
tion of the Court by which a bond under 
this Code has been taken or of the Court 
of a Presidency Magistrate or Magis- 
trate of the first class that such bond has 
been forfeited, the Court shall record 
the grounds of such proof, and may call 
upon any person bound by such bond to 
pay the penalty thereof or to show cause 
why it should not be paid. Here also 
the expression used is “Court”? and could 
cover a Nyaya Panchayat as well. How- 
ever, when one looks to the provisions 
of the Panchayat Act itself, one finds 
that the Code of Criminal Procedure, 
1898 has been made inapplicable to any 
proceeding before a Nyaya Panchayat. 
Section 49 of the Act reads as under :— 


“Section 49. Nyaya Panchayat to 
ascertain truth — The provision of the 
Code of Civil Procedure, 1908, the Code 
of Criminal Procedure, 1898, the Court- 
fees Act, 1870, the Indian Evidence Act, 
1872, and the Indian Limitation Act, 
1908, shall not apply to any proceedings 
before a Nyaya Panchayat save to the 
extent provided in this Act or as may be 
prescribed but the Nyaya Pänchayat 
shall ascertain the facts of every suit or 
case before it by every lawful means in 
its power and thereafter make such 
decree or order as it may deem just. 
Such decree or order shall contain a 
brief statement of the reasons thereof.” 


5. This section therefore clearly 
implies that the provisions of the Code 
of Criminal Procedure shall not apply 
to the proceedings before the Nyaya 
Panchayat save to the extent provided 
in the Act itself or as may be prescrib- 
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ed under the Rules. One has therefore 
to find out if there are any provisions 
in the Act or the Rules enabling the 
Nyaya Panchayat to ask for a bond for 
the appearance of the accused before it 
or to call upon him to produce a surety 
and take any bond from the surety. 
Though the provisions of the Criminal 
Procedure Code referred to above are 
explicit, they have to yield before the 
Rajasthan Panchayat Act which is a 
special Jaw and having been passed by 
the Rajasthan Legislative Assembly had 
received the assent of the President. 


6. Complaints are lodged before 
a Nyaya Panchayat by any person in 
accordance with Section 45 of the Act. 
The Nyaya Panchayat may on receipt 
of the complaint, for reasons to be re- 
corded and after examining the com- 
plainant, dismiss the complaint or sum- 
mon the accused. Section 47 provides 
that the parties to a case triable by a 
Nyaya Panchayat shall appear personal- 
ly before such Nyaya Panchayat, pro- 
vided that the Nyaya Panchayat if it 
sees reasons to do so may dispense with 
the personal attendance of the com- 
plainant or the accused and permit him 
to appear by agent. Section 47 gives 
the impression that an accused has to 
appear personally. It will be incon- 
venient if no arrangement . were made 
for enforcing or ensuring the personal 
appearance of an accused. Section 52, 
however, provides that the Nyaya 
Panchayat may hear and decide a case 
ex parte in the absence of the accused if 
he had been informed of the time and 
place for hearing. This is a material 
departure from the provisions of the 
Criminal Procedure Code which does 
not provide for ex parte trial in criminal 
cases. However, it is provided that no 
sentence shall be imposed by the Nyaya 
Panchayat on any accused person unless 
he has appeared either in person or by 
agent before it and the substance of 
his statement has been recorded. In 
other words, even though the Nyaya 
Panchayat may proceed ex parte in a 
criminal case, it has to ensure the 
attendance of the accused when his 
statement has to be recorded and also at 
the time the sentence is to be pronounc- 
ed. Sub-section (3) of Section 52 of the 
Act lays down that if after the service 
of summons upon him, an accused per- 
son fails to appear either in person or 
by agent, the Nyaya Panchayat may ap- 
ply to the Magistrate concerned who 
may compel the accused to appear in 
person before the Nyaya Panchayat as if 
it were the Magistrate trying the case. 
Sub-section (3) is not happily worded. 
The pronoun “it” occurring in sub-sec- 
tion (3) obviously stands for the Nyaya 
Panchayat. How can a Magistrate ensure 
the appearance of an accused before 
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another Magistrate is not clear. There 
is no provision in the Criminal Procedure 
Code which enables a Magistrate who 
had not taken cognizance of a case to 
issue any process against a person for his 
appearance before another Magistrate. 
The drafting of this sub-section (3) is thus 
not happy. Anyway, the language of 
Section 49 is quite clear and the applica- 
tion of the Code of Criminal Procedure 
is ruled out save to the extent provided 
in this Act or as may be prescribed by 
the Rules. Section 52, therefore, does 
not bring in the provisions of the Crimi- 
nal Procedure Code for the proceedings 
before the Nyaya Panchayat. The only 
rules which are relevant are Rules 139, 
142, 144 and 147. Rule 139 is for the 
issuing of summons and the summons has 
to be in Form XVII. Form XVII append- 
ed to the Rules contemplates only the 
personal appearance of an accused. 
Rule 142 is for the mode of service of 
summons. Rule 144 is about the hearing 
of cases. It lays down that in the trial of 
a criminal case, the Nyaya Panchayat 
shall first explain to the accused the 
charge or charges against him and record 
his reply and if the accused admits his 
guilt, he may be convicted and sentenced 
according to law. Rule 144 is couched in 
mandatory form and Nyaya Panchayat is 
obliged to first explain the charge to the 
accused and record his reply. It passes 
one’s comprehension as to how this could 
be done unless the attendance of an ac- 
cused is compelled by some process. 
There can be nothing ex parte. regarding 
this provision. Rule 147 is about the 
recording of the statement of the accused 
and the evidence. The statement of the 
accused has to be recorded in full and no 
oath or solemn affirmation has to be 
administered to him. 


7. A perusal of the several provi- 
sions of the Panchayat Act and the Rules 
do not show that having dispensed with 
the application of the provisions of Crimi- 
nal Procedure Code, the legislature has 
provided for the execution of personal 
bonds by the accused persons before the 
Nyaya Panchayat for their appearance. 
In the circumstances, there’ could be no 
provision for forfeiture of such bond. 
Effect has to be given to the provisions 
of Section 49 of the Panchayat Act and, 
as the matter stands, a Nyaya Panchayat 
in Rajasthan cannot be held empowered 
to secure any bond or surety bond for 
the appearance of the accused before it. 
The order of the Munsif Magistrate 
setting aside the order forfeiting the bond 
by the Nyaya Panchayat is, therefore, 
correct. 


8. The writ petition has no force 
and is accordingly hereby dismissed. 
There will be no order as to costs. 


Writ petition dismissed. 


(iim! 
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Ramkumar, Appellant v. Bastu Singh 
and others, Respondents. 


Second Appeal No. 49 of 1964, D/- 
10-8-1970, against decree of P. C. Gupta, 
Dist. J., Bikaner, D/- 12-10-1963. 

(A) Evidence Act (1872), S. 115 — 
Estoppel — Suit for recovery of money 
by sale of mortgaged property — Plain- 
tiff without objection accepting burden of 
proving execution of mortgage deed and 
also adducing evidence in lower Courts — 
It is not open to him to complain that 
burden had wrongly been placed on him. 

(Para 5) 


(B) Registration Act (1908), S. 69 (2) 
— Endorsement of Sub-Registrar — It 
may constitute some evidence even for 
purpose of proving execution of docu- 
ment — {Point conceded). (Para 15) 


{C) Contract Act (1872), Sec. 128 — 
Liability of surety — Suit on mortgage 
— Surety for payment of deficiency aris- 
ing on sale of mortgaged property also 
joined as defendant — Maintainability o 
suit as against surety — (Civil P. C. 
(1908), O. 34, R. 6.) 


Where in a suit based on mortgage, 
surety for payment of deficiency arising 
on sale of mortgage property was also 
joined as defendant, the suit as against 
the surety could not be said to be prema- 
ture when subsequent to the property 
having been sold there remained some 
amount to be realised for which surety 
was sought to be made liable, although 
no cause of action had accrued to the 
plaintiff at the time of institution of the 
suit as against the surety. (Para 18) 
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Singh (Lodha J.) A.L. R. 
(1943) AIR 1943 PC 83 (V 30) = 
Cal WN 607, Gopaldass v. 
Thakurji 7, 9. 11 
(1906) ILR 33 Cal 537 = 33 Ind App 
60 (PC), Gangamoyi Debi v. 
Troiluckhya Nath 7, 9 
S. K. Jindal, for Appellant; P. C. 


Mathur, for Respondents. 

JUDGMENT :—This is a plaintiff's 
second appeal arising out of a suit for re- 
covery of money by the sale of the mort- 
gaged property. 

2. The suit is based on a register- 
ed mortgage deed dated 21-4-1955. The 
mortgagor is the debtor Bastu Singh. The 
plaintiffs case is that the defendants 
Nos. 2, 3 and 4 Ramsingh, Hanuman 
Singh and Ramdeo also signed the mort- 
gage deed as sureties. The orginal mort- 
gage deed has been placed on the record 
and marked Ex. 1. It is mentioned there- 
in that if the amount of mortgage includ- 
ing all other claims of the mortgagee are 
not realised by the sale of the mortgaged 
property, the mortgagor as well as defen- 
dants Nos. 2 to 4 would be liable to pay 
the balance, if any. 


3. The suit was decreed against 
the mortgagor Bastu Singh as a simple 
money debt. The mortgaged property 
was sold through the Court after attach- 
ment. Admittedly some amount has still 
remained due to the mortgagee after the 
Sale proceeds had been paid to him. Both 
the Courts dismissed the plaintiffs suit 
against defendants Nos. 2 to 4 on the 
ground that the execution of the mort- 
gage deed by them was not proved. 
Consequently the plaintiff has come in 
second appeal to this Court. 


4. Learned counsel for the appel- 
lant has urged that in view of Section 60 
(2) of the Indian Registration Act (1908) 
the mortgage deed should be presumed 
to have been executed by defendants 
Nos. 2 to 4. His contention is that the 
burden of issue No. 5 which pertains to 
the execution of the mortgage deed by the 
defendant Nos. 2 to 4 should not have 
been placed on the plaintiff. In the second 
place he has argued that both on account 
of certificate of registration as well as 
other circumstances appearing on the re- 
cord, the lower Courts ought to have held 
that the execution of the mortgage deed 
by the defendants Nos. 2 to 4 was fully 
proved. 


5. So far as the question of burden 
of proof is concerned it is important to 
note that no such objection was taken in 
any of the two lower Courts. The plain-' 
tiff accepted the burden of proving the 
execution of the mortgage deed by the 
defendants Nos. 2 to 4. He also led evi- 
dence on the point and it is not open-to 
him now to complain that the burden of 
proof had been wrongly placed on him. 
Besides that, in Premraj v. Mishrimal, 
1959 Raj LW 265, it was held that mere 
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production of the registered deed is not 
sufficient to prove the execution of the 
same. The identity of the executant has 
to be established by oral evidence before 
the deed can be taken to have been prov- 
ed. I am, therefore, of opinion that the 
contention of the learned counsel for the 
appellant that the burden of proof of 
issue No. 5 pertaining to the execution of 
the mortgage deed was wrongly placed 
on the plaintiff has no substance. 


6. It is now to be seen whether 
execution of the mortgage deed Ex. 1 by 
defendants Nos. 2 to 4 as sureties for 
defendant No. 1 Bastusingh has been 
proved? Learned counsel for the appel- 
lant has submitted that there is an en- 
dorsement of the Sub-Registrar on 
Ex. 1 to the effect that the executants of 
the deed, namely, Bastu Singh, and his 
sureties Ram Singh, Hanuman Singh and 
Ramdeo appeared before him, and ad- 
mitted that after having heard and under- 
stood the contents of the document they 
had appended their signatures to it, and 
that all the executants had been identi- 
fied before him Rughnath and Gopal Lal. 
It is further submitted that there appear 
the signatures of all the four executants 
below the endorsement of the Sub-Regis- 
trar. In this connection my attention has 
been invited to Section 60 (2) of the 
Indian Registration Act (1908) which pro- 
vides that the certificate of the Registrar 
shall be admissible for the purpose of 
proving that the document has been duly 
registered in the manner provided by the 
Act, and that the facts mentioned in the 
endorsement have occurred as therein 
mentioned. 


T. In support of his contention 
learned counsel has relied upon Ganga- 
moyi Debi v. Trioluckhya Nath, (1906) ILR 
33 Cal 537 (PC); Mohanlal v. Rasula, ILR 


(1951) 1 Raj 17 = {AIR 1951 Rai 117) 
Dhansingh Yadav v. Badri Prasad, 1963 
Raj LW 304 = (AIR 1963 Raj 198); 


Gopaldass v. Thakurji, AIR 1943 PC 83; 
Putti Lakshmayya v. Garlapati Tiru- 
pathamma, AIR 1958 Andh Pra 720 and 
Narayan v. The Chamber of Commerce 
Ltd., Kishangarh, 1969 Raj LW 107. He 
has also submitted that even though the 
direct evidence led by the plaintiff to 
prove the execution of the document by 
defendants Nos. 2 to 4 is not sufficient yet 
there is enough circumstantial evidence 
which clearly indicates that defendants 
Nos. 2 to 4 had executed the document 
and had also appeared before the Sub- 
Registrar to get the document register- 
ed. 


8. On the other hand, 
counsel for the respondent has argued 
thut the endorsement by the Registrar 
under Section 60 of the Registration Act 
eannot be used as a substantive piece of 
evidence and the signatures of the defen- 
dants Nos. 2 to 4 must be proved by one 
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of the modes laid down in Section 67 of 
the Evidence Act. In support of his sub- 
mission he has relied upon Inder Nath 
Modi v. Nand Ram, ILR (1955) 5 Raj 
955 = (AIR 1957 Raj 231). 


9, I may first deal with the evi- 
dentiary value of the certificate of the 
Registering Officer under Section 60. In 
ILR (1951) 1 Raj 17 = (AIR 1951 Raj 
117), it was held that evidence of due 
registration may itself be an evidence of 
the execution of document. This case 
came up for consideration before another 
Division Bench of this Court in ILR 
(1955) 5 Raj 955 = (AIR 1957 Raj 231). 
In the subsequent case Wanchoo C. J., 
speaking for the Court observed that, 

“it may be remembered that this 
mode of proof cannot take the place of 
proof as provided by Section 67 of the 
Evidence Act which lays down that if a 
document is alleged to be signed or to 
have been written wholly or in part by 
any person, the signature or the hand- 
writing of so much of the document as is 
alleged to be in that person’s handwriting 
must be proved to be in his handwrit- 
ing.” 

It was further observed that,— 

“It is only where it is not possible to 

take recourse to the method provided in 
Section 67 because of the fact that the 
executant and the marginal witnesses are 
either dead or cannot be found that the 
Courts have taken recourse to the pre- 
sumption under Sec. 60 (2) of the Regis- 
tration Act.” 
As regards the proposition of law laid 
down in this connection by their Lord- 
ships of the Privy Council in (1906) ILR 
33 Cal 537 (PC). His Lordship was pleased 
to observe that,— 


“That was a case of a will executed 
in April, 1867, and the suit was brought 
in 1897. The original will was produced 
and so was an attesting witness. It was 
not necessary, therefore, in that case to 
rely on the presumption under Section 60 
(2) of the Registration Act. The remarks 
of their Lordships to which we have re- 
ferred above were with respect to another 
contention in that case, namely that the 
testator had not a disposing state of mind. 
It was in that connection that their 
Lordships observed that registration was 
a solemn act, and every thing must be 
presumed to have been done duly and 
in order unless a fraud on the Registra- 
tion Officer was shown to have been 
committed.” 

While referring to another Privy Council 
nee AIR 1943. PC 83, it was observed 
a 


“That was a case relating to a docu- 
ment executed in 1881, and the suit in 
which the question arose was filed some- 
times before 1930 more than 40 years 
o the document had been execut- 
ed.” 
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It was held that the observations of their 
Lordships of the Privy Council in Gopal 
dass’s case, AIR 1943 PC 83, that 
the evidence of due registration is 
itself some evidence of execution 
would apply only when evidence 
to prove execution in the manner provid- 
ed in Section 67 of the Evidence Act is 
not available due to the executant or the 
marginal witnesses being dead or for 
some other reason. It was further observ- 
ed that the presumpzion of Section 60 
(2) cannot take the place of proof as re- 
quired by Section 67 af the Evidence Act 
when witnesses are available to prove 
the document in the manner provided by 
the Evidence Act. In the conclusion 
Wanchoo C. J., was pleased to observe. 
“If we may respectfully say so, the 
proposition of law laid down in Mohan 
Lal’s case, ILR (1951 1 Raj 17 = (AIR 
1951 Raj 117), namely, that evidence of 
fue registration may itself be evidence 
of registration of document is not incor- 
rect if the other circumstances to which 
we have referred in the present judg- 
ment are kept in mind by Courts when 
using the presumption arising under Sec- 


tion 60, sub-section (2) of the Registra- 
tion Act.” 
10. In Govind Ram v. Abdul 


Wahab, 1963 Raj LW 453 = (AIR 1963 
Raj 234); Modi J. observed that in ILR 
(1955) 5 Raj 955 = (AIR 1957 Raj 231), 
the learned Judges were not laying down 
the law exhaustively on the subject nor 
they intended to do sc, and in the circum- 
stances before him, namely, that the 
executant although al:ve, was a blind per- 
son, and the defendant did not choose 
specifically to question the factum of sale 
and looking to other circumstantial evi 
dence coupled with the certificate of 
registration the learned Judge held that 
ah execution of the sale deed was prov- 
eq, 


ii. There is yet another Bench 
decision of this Court on the point, 1969 
Raj LW 107: In this case Mehta J., speak- 
ing for the Court observed as follows :— 


“Consequently, the admission of the 
executant before the Registrar must be 
deemed to have been proved by the en- 
dorsement of the Registrar in view of 
the provisions of Sections 59 and 60. Such 
being the settled law, we are not prepar- 
ed to accept the contention of learned 
counsel for the appellants that the certi- 
ficate of the Sub-Registrar under Sec- 
tion 60 of the Registration Act cannot be 
considered as a substantive piece of evi- 
dence and that Section 68 of the 
Indian Evidence Act required indepen- 
dent proof that the alleged signature of 
the executant was in his handwriting and 
that mere proof of resentation of the 
document or its admission does not satisfy 
that requirement.” 

It was further observed that, 
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“It must be regarded as a settled law 
ever since the decision of their Lordships 
of the Privy Council in AIR 1943 PC 83 
(supra) that evidence of due registration 
is itself evidence of execution against the 
parties,” e] 
Unfortunately the .earlier ,Bench decision 
of this Court: ILR (1955) 5 Raj 955 = 
(AIR 1957 Raj 231), was not brought to 
the notice of the learned Judges. 


12. Thus there are two Bench 
decisions of this Court, the earlier one 
holding that the presumption of Sec. 60 
(2) cannot take the place of proof as re- 
quired by Section 67 of the Evidence Act 
when witnesses are available to prove 
the document in the manner provided by 
the Evidence Act, and later one holding 
that the evidence of due registration is 
itself evidence of due execution. 


13. However for the disposal of 
the case on hand it is not necessary for 
me to enter into this controversy lest I 
might have referred the case to a Larger 
Bench. Even according to the view taken 
in Shri Indernath Modi's case, ILR (1955) 
5 Raj 955 = (AIR 1957 Raj 231), under 
certain circumstances presumption of 
Section 60 (2) may be raised to hold that 
the document was duly executed and 
that the certificate constitutes some evi- 
dence. 


It is, therefore, to be seen whether 
any such circumstantial evidence has 
been placed on the record in the present 
case, which may. lead to the inference 
that the document in question was duly 
executed by defendants Nos. 2 to 4. The 
scribe of the document P. W, 1 Jugal 
Kishore has stated that he scribed Ex. 1 
at the request of the defendants among 
whom defendant No. 1 Bastu Singh was 
the debtor and the defendants Nos. 2 to 
4 were the sureties. He further states 
that the defendants Nos. 2 to 4 did not 
put their signatures on the document in 
his presence, but they were present, when 
the debtor Bastu Singh signed the docu- 
ment and made an endorsement admit- 
ting the contents thereof. 


l P. W. 2 Yusuf Ali one of the attest- 
ing witnesses to the document states that 
he had attested the document at the re- 
quest of all the defendants but that the 
defendants had not signed the document 
in his presence. In the course of cross- 
examination he stated that he did not 
know any of the defendants nor he could 
identify them. ‘The other attesting wit- 
ness Samsuddin (P. W. 5) has deposed 
that among the executants of the docu- 
ment he knew Ramsingh only. He further 
stated that Jugal Kishore brought Ex. 1 
to him and asked him to attest it, and 
that he attested the same, but he did not 
ask any of the executants as to what for 
his attestation was being obtained? He 
has further deposed that he had wrongly 


1971 


mentioned in his attestation that the had 
attested the document at the instance of 
the defendants as he had attested the 
document at the request of the scribe 
Jugal Kishore, though he admits that he 
should not have done so. 


Thus neither the scribe nor the 
attesting witnesses proved the signatures 
of the defendants Nos. 2 to 4 on the 
mortgage deed Ex. 1, as it appears, they 
wanted to help the defendants. It was, 
therefore, the bounden duty of the plain- 
tiff to have got the scribe as well as the 
attesting witness Yusuf Ali declared 
hostile, and the plaintiff should have 
sought permission to cross-examine, them, 
but it was not done. The plaintiff could 
have examined some other evidence also 
of persons acquainted with the hand- 
writing of these defendants, but that too 
was not done. Even the plaintiff him- 
self did not come in the witness-box to 
prove the signature of these defendants 
on the mortgage deed Ex. 1. The expla- 
nation given by the learned counsel for 
the appellant is that the plaintiff thought 
that he would appear after the defen- 
dants’ evidence is over and would make 
a statement on all the issues. It is sub- 
mitted that when the plaintiff appeared 
in evidence after the defendants evi- 
dence was over and wanted to prove the 
signatures of defendants Nos. 2 to 4 on 
Ex. 1 he was not allowed to do so as his 
evidence on issue No. 5 the burden of 
which rested upon him had already been 
closed. I do not think any just objection 
can be tagen to the refusal of the trial 
Court to allow the plaintiff to make any 
statement on issue No. 5 when he appear- 
ed asawitness after the defendants’ evi- 
dence on all the issues was over. 


Thus there is no doubt that the plain- 
tiff was grossly negligent in proving the 
signatures of defendants Nos. 2 to 4 on 
Ex. 1. However, he has succeeded in 
establishing that the document was 
scribed at the request of all the defen- 
dants and that the attesting witnesses had 
also attested the document at their re- 
quest. It further appears from the evi- 
dence of P. W. 3 Rughnath Singh that he 
had identified defendant Ram Singh 
besides Bastu Singh, the main debtor, 
before the Registrar. 


13A. On the other hand defendant 
Bastusingh has appeared as D. W. 1 and 
has stated that neither he nor defendants 
Nos. 2 to 4 signed the mortgage deed. He 
has also denied the endorsement C to D 
made in his own hand on Ex. 1. The 
endorsement reads as follows :— 


“Executed by Bastu Singh the main 
debtor and Ramsingh, Hanumansingh 
sons of Bhoor Singh Rajput and Ramdec 
son of Siruji Rajput, residents of Bikaner 
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The above contents are correct in 
lieu thereof. 

Signed Bastu Singh, 

Main Debtor No. 1.” 


14. It is important to note that 
P. W. 1 Jugal Kishore, the scribe of the 
document has stated that this endorse- 
ment was made by Bastu Singh in his 
presence. Just below this endorsement 
are the signatures of defendants Nos. 2 te 
4 regarding which Jugal Kishore has said 
that these signatures of defendants Nos. 2 
to 4 were not made in his presence, but 
defendants Nos. 2 to 4, were present; 
when the above cited endorsement was 
made by Bastu Singh. It is remarkable 
that the attestations of Samsuddin and 
Yusuf Ali appear below the above cited 
endorsement of Bastu Singh and the signa- 
tures of defendants Nos. 2 to 4 yet the 
attesting witnesses have ‘deposed that 
they were neither present when defen- 
dants Nos. 2 to 4 put their signatures, nor 
did they receive any acknowledgment 
from them of the signatures being theirs. 
It is also noteworthy that in the attesta- 
tion of these witnesses there is specific 
mention that the attestation had been 
made not only at the request of Bastu 
Singh, the main debtor, but also at the 
request of the sureties — defendants 
Nos. 2 to 4. D. W. 2 Ramsingh D. W. 3 
Hanuman Singh and D. W. 4 Ramdeo 
have denied their signatures on the 
mortgage deed Ex. 1 but both Ramsingh 
and Hanuman Singh, who are real 
brothers have admitted that Bastu Singh 
is their first cousin. That is all the evi- 
dence on the point led by the parties. 


15. In the light of the aforesaid 
oral evidence led by the parties, it is to 
be determined whether a presumption 
should bedrawn, inthe circumstances of 
the case that the contents of the endorse- 
ment by the registering authority are 
true and consequently it may be further 
presumed that the deed was executed by 
defendants Nos. 2 to 4 also. It is not dis- 
puted that the endorsement of the Sub- 
Registrar may constitute some evidence 
even for the purpose of proving the execu- 
tion of the document. Mention has been 
made in clear and specific terms in this 
endorsement that the defendants Nos. 1 
to 4 appeared before the Sub-Registrar 
and admitted before him that they had 
put their signatures to the document after 


understanding the contents thereof. 
There is no suggestion that any fraud 
was perpetrated on the Registering 


Authority and fictitious persons were pro- 
duced before the Registering Authority 
to get a fictitious deed registered. 


16. Taking all the circumstances 
of the case into consideration, I am per- 
suaded to come tothe conclusion that the 
scribe and the attesting witnesses are 
suppressing thetruth andthatthe signa- 
tures purporting to be of defendants, 
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Nos. 2 to 4 on the deed Ex. 1 are gentine, 
and a presumption should be drawn from 
the endorsement of the Sub-Registrar, in 
the -circumstances of the present case, 
that the deed was duly executed and got 
registered, by defendants Nos. 2 to 4 also. 
It has been brought to my notice that 
defendants Nos. 2 to 4 are all Govern- 
ment servants, whc were employed at 
‘Bikaner at the time of the registration of 
the document which also took place at 
Bikaner, and it is difficult to accept that 
imposters were produced before the Sub- 
Registrar to pose as defendants Nos. 2 to 
4 to get the document registered. It may 
not be out of place to mention here that 
even the principal debtor Bastusingh com- 
pletely denied the plaintiff's claim and 
pleaded that he had neither executed 
nor got the document Ex. 1 registered. 


The only difference in evidence 
brought on the reccrd against defendant 
No. 1 is that Jugal Kishore has said that 
the principal debtor Bastu Singh had 
written the endorsement C to D in his 
presence. So far as the attesting wit- 
nesses are concerned both of them have 
tried to save even Bastu Singh. They 
have, ‘however, admitted their attestations 
. wherein it was mentioned that they had 
attested the document at the request of 
all the four defendents. Taking an over 
all view of the case I am convinced that 
the defendants Nos. 2 to4 had also exe- 
cuted the mortgage deed and got it regis- 
tered and the lacunas in the plaintiffs 
evidence are made up on account of the 
presumption attached to the certificate of 
the registration mace under Section 60 
(2) of the Indian Registration Act. The 
learned District Judge has not at all con- 
sidered the evidentiary value of the certi- 
ficate given by the Registering Authority, 
and, therefore, his finding regarding the 
execution of Ex. 1 by defendants Nos. 2 
to 4 is not binding :n second appeal. 


17. Learned counsel for the res- 
pondents resisted the appeal also on the 
ground, that according to the terms of 
the mortgage deed Ex. 1, the defendants 
Nos. 2 to 4 may be made liable for the 
suit amount only if the sale proceeds of 
the mortgaged property were found in- 
sufficient for discharze of the mortgage 
debt. His submission is that the suit 
against the defendants Nos. 2 to 4 was 
premature as no cause of action had ac- 
crued against them. In support of his 
contention he has relied upon Subhan 
Khan v. Lalkhan, AIR 1948 Nag 123. 


18. After having given my care- 
ful consideration to the argument advanc- 
ed by the learned counsel I have come to 
the conclusion that Tt cannot be acceded. 
In the first place no such objection was 
raised in the lower Courts. Then again, 
it is admitted that the mortgaged proper- 
\ ty has been sold, and after paying off the 
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sale proceeds of the mortgaged property 
there only remains an amount ot Rs. 386 
to be realised for which.the defendants 
Nos. 2 to 4 are sought to be made liable. 
Thus assuming for the sake of argu- 
ment, that no cause of action had ac- 
crued to the plaintiff against defendants 
Nos. 2 to 4 at the time of institution of 
the suit, subsequent events go to show 
that the liability of the defendants Nos. 2 
to 4 has arisen on account of the mort- 
gaged property having been sold for rea- 
lisation of the suit amount and it would 
be useless and unjust to dismiss the suit 
against thẹ defendants Nos. 2 to 4 for a 
part of the suit amount at this stage 
specially when no such objection was 
taken in the Courts below. In this view 
of the matter, I overrule this objection. 


19. The result is that I allow this 
appeal, modify the judgment and decree 
of the learned District Judge, Bikaner 
dated 12-10-1963 and hereby decree the 
plaintiffs suit against defendants Nos. 2 
to 4 for Rs. 386/- only which is admitted- 
ly the amount now due on the basis of 
Ex. 1, the rest of it having been realised 
by sale of the mortgaged property. In 
the circumstances of the case, I hereby 
direct that the parties will bear their 
own costs of this appeal and defendants 
Nos. 2 to 4 shall also not be liable to pay 
costs of any of the Courts below. 

20. Learned counsel for the res- 
pondents prays for leave to appeal to 
Division Bench. However, I do not con- 
sider it a fit case for grant of leave. The 
prayer is disallowed. 

Appeal allowed. Decree and 
judgment modified. 
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The State of Rajasthan, Appellant v. 


The Associated Stone Industries Kota 
Ltd. and another, Respondents. 
First Appeal No. 112 of 1958, D/- 


11-8-1970, against decree of N. L. Mathur, 
Dist. J., Kota, D/- 25-9-1958. 

(A) Constitution of India, Art. 295, 
(2) — Agreement entered into with Com- 
pany by Ruler of erstwhile State prior to 
its formation as Part ‘B’ State under 
First Schedule of the Constitution — 
Agreement is binding on Part B State 
under Article 295 (2) of Constitution — 
Case law Reviewed. (Para 16) 

(B) Contract Act (1872), Section 56 
— Agreement between Ruler of erstwhile 
State and Company — Company agreeing 
to pay royalty to Ruler for monopoly 
rights granted to it for quarrying stone in 
certain area and also for exemption from 
payment of income tax — No specific 
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amount payable towards exemption from 
income-tax mentioned in ‘agreement — 
Held, on enforcement of Finance Act to 
the State by Unioñ of India on its forma- 
tion as Part ‘B’ State under Constitution, 
agreement im respect of exemption from 
payment of Income-tax became void 
under Section 56 of Contract Act and 
since this part could not be separated 
from the agreements the entire agree- 
ment became void. (Paras 18, 20) 


(C) Contract Act (1872), Section 65 
»~ Parties to the void agreement deriving 
benefit under it —— Each party held was 
liable to make compensation to other 
party to the extent the benefit received 
by that party. (Para 22) 

(D) Evidence Act (1872), Section 115 
— Estoppel — Suit against State for en- 
forcement of agreement entered into by 
Ruler of merging State — On conclusion 
of arguments parties agreeing that in 
case the Court comes to the finding that 
agreement is void, Sections 65 and 70 of 
Contract Act would apply — Parties 
thereafter filing evidence to enable court 
to pass appropriate decree — State there- 
after objecting to grant of relief to plain- 
tiff under Section 65 of Contract Act on 
ground that plaint has not been amended 
and that in notice under Section 80, Civil 
P. C. there is no mention of that relief 
— Held State is not estopped from raising 
these legal pleas merely because it filed 
evidence for determination of compensa- 
tion in the case without raising any such 
objection — Case law Ref. (Para 25) 


(E) Civil P. C. (1908), O. 7, R. 7 — 
Suit by plaintiff for enforcement of cer- 
tain terms of agreement — Defendant 
setting up plea that agreement is void — 
Plaintiff thereafter claiming relief under 
Section 65 Contract Act even though no 
such relief specifically mentioned in 
plaint — Plaintiff held was entitled to 
claim that relief without amending plaint 
on basis of plea of defendant — Case law 
discussed. (Para 31) 
l (F) Civil P. C. (1908), Section 80 — 
. Notice — In appropriate cases court can 
` grant relief not claimed in notice — AIR 
. 1959 Cal 585, Dissented from. 


If in the circumstances of a parti- 
cular case it is open to the Court to grant 
relief to the plaintiff against ordinary 
defendant on the basis of pleading of the 
atter without requiring an amendment 
of the plaint, the Court is not debarred 
from granting such relief ifthe defendant 
happens to be a Government or a public 
officer on the ground that such an alter- 
native relief was not claimed in the notice 
under Section 80, Civil P.C. For in sucha 
case the Government will be deemed to 
have knowledge of the alternative 
which could have been pleaded by the 
plaintiff, but was not so pleaded. AIR 
i959 Cal 585, Dissented from. Case law 
discussed. (Paras 36, 34, 39) 
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1964-7 SCR 174, State of Rajas- 

than v. Shyamlal 10-11, 14, 16 
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(1959) AIR 1959 Cal 585 (V 46), 
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Cement Co. v. Commr. of L-T. 14 16 
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(1905) ILR 32 Cal 605 = 32 Ind 
App 93 (PC), Ezra v. Secy. of 


State for India 39 
(1903) ILR 30 Cal 36 = 7 Cal WN 

249, Ezra v. Secy. of State 35, 37, 38 
(1898) ILR 25 Cal 239, Secy. of 

State for Indie in Council v. 

Rajlucki Debi 35 


Raj Narain, Addi. Govt. Advocate, 
for Appellant; M/s. C. B. Agarwala, 
Sagarmal and Miss Uma Mehta, for 
(No. 1) and Sumer Chand Bhandari, for 
(No. 2), for Respondents. 

JAGAT NARAYAN C. J.: This is an 
appeal by the State of Rajasthan (defend- 
ant No. 2) agains: a decree of the Dis- 
trict Judge, Kota, dated 25-9-58 decreeing 
a suit instituted against it and against the 
Union of India (defendant No. 1) by the 
Associated Stone Industries Kota (herein- 
after referred to as the Company). 

2. The relevant facts are that the 
Ruler of the erstwhile State of Kota 
entered into an agreement Ex. A on 
2-5-45 with the Company for quarrying 
Kachcha stone frcm the Tehsils of Ram- 
ganj Mandi and Chechat. Monopoly 
rights for quarrying Kacheha stone in 
these two tehsils were granted to the 
Company for a period of 15 years from 
1-10-44. The terms and conditions con- 
tained in Clause 18 (i) of the agreement 
ran as under :—~ 

“In consideration of the concessions 
and privileges granted by the Grantor 
and in lieu of income-tax, super-tax and 
excess profits tax, the Grantee covenant 
to pay to the Grantor royalty on the 
Stone excavated az the rate of rupee one 
per 100 sq. ft., subject to the minimum 
amount of Rs. 1.50,000/- per financial 
year. Provided tkat the aforesaid rate of 
Re. 1/- per 100 sq. ft. will be operative so 
long as the selling rate of unpolished 
slabs does not exceed Rs. 10/- per 100 
sq. ft. In the event of the selling rate 
going above this tigure, the royalty per 
100 sq. ft. shall ke increased by 25% of 
the excess over ten rupees.” 


3. The agreement was acted upon 
by both the parties. The Rulers of Kota, 
Bundi, Banswara, Dungarpur, ‘Jhalawar, 
Kishangarh, Partabgarh, Shahpura and 
Tonk formed the first United State of 
Rajasthan on 25-3-48. The Ruler of 
Mewar agreed to join this Union and the 
second United Stete of Rajasthan was 
formed on  18-4-48. Jaipur, Jodhpur, 
Bikaner and Jaisalmer later on joined in 
and the third United State of Rajasthan 
was formed on March 30, 1949. Matsya 
Union, which was inaugurated on 18-4-48, 
joined this Union and the fourth United 
State of Rajasthan came into being on 
May 15, 1949. On 28-11-49 the MRajpra- 
mukh of the United State of Rajasthan 
agreed to accept the Constitution of India 
which may be framed and on 26-1-50 the 
United State of Eajasthan became the 
Part B State of Rajasthan under the 
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Constitution. On 1-11-56 the present 
State of Rajasthan was formed as a re- 
sult of the reorganisation of States. 

4. On 1-4-1950 the Union of India 
extended the Finance Act to Rajasthan 
with the result that the Indian Income- 
tax Act, 1922 was extended to it. The 
Government of India appointed a Com- 
missioner of Income-tax for Rajasthan. 
An Income-tax Officer was also appoint- 
ed at Kota, who served the Company with 
a notice under Section 22 (2) of the 
Indian Income-tax Act asking it to file 
return of income for the income-tax 
year 1950-51. The Company filed an ap- 
plication under Para. 16 of the Part B 
States (Taxation Concessions) Order 1950 
On 2-4-51 (Ex. D), but the same was re- 
jected by the Commissioner of Income- 
tax by his letter dated 24-10-51 (Ex. E). 
A representation was made to the Minis- 
try of States, Government of India, on 
17th December, 1952 (Ex. PF). The 
Ministry of Finance (Revenue Division) 
advised the Company by its letter dated 
29th April 1953 (Ex. G) to approach the 
Rajasthan Government for relief from 
the payment of royalty under the agree- 
ag aoe into with the former Ruler 
O ota. 


5. The Company had already 
made a representation to the Minister for 
Industries and Commerce of Rajasthan on 
3rd July 1950 (Ex. H) to the effect that 
part of the payment of royalty under 
agreement Ex. A was in lieu of income- 
tax ete. and that ifincome-taxis demand- 
ed from it and it is held liable to pay the 
same “the payment which we are making 
to you is, without prejudice to right 
under Clause 18 of the agreement, against 
the Government of India for exemption 
on the basis of the agreement and there- 
fore we are entitled from the Rajasthan 
Government for the refund to the extent 
to which we may be held liable to pay 
income-tax ete.” In reply to this letter 
the Government of Rajasthan wrote 
letter dated 2-11-50 (Ex. I) to the Com- 
pany, which runs as follows:— 


“I am directed to inform you that 
the contention made in your above noted 
letter is not tenable inasmuch as no 
undertaking to compensate the Company 
for levy of any income-tax, super-tax etc. 
under the authority of a valid statute to 
be promulgated in future was ever given 
in the agreement. 

For the levy of income-tax or super- 
tax etc. by the Central Government 
which was beyond the control of the 
Rajasthan Government, the Rajasthan 
Government cannot be made to pay the 
compensation.” 

6. On 2nd June 1952 the Govern- 
ment of Rajasthan served notice Ex. A/1 
on the Company cancelling the agree- 
ment dated 2nd May 1945 on the ground 
that it was “prima facie against public 
interest” and the terms and concessions 
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obtained thereby were “grossly unreason- 
able and extravagant” and requiring it 
to deliver possession over the quarries to 
the Director of Mines and Geology, 
Rajasthan, within 3 months from the date 
of the receipt of the notice. 


T. The Company | 
No. 8/1952 for an injunction to restrain 
the State from taking possession over the 
quarries. On 2-9-52 an ex parte injunc- 
tion was issued restraining the State from 
taking possession of the quarries or from 
taking any action whatsoever to the pre- 
judice of the plaintiff Company in en- 
forcing the memorandum. or notice dated 
2-6-52 or committing any breach of the 
terms and conditions of the grantee dated 
2-5-45. This order was confirmed on 
22-9-56 and remained in force throughout 
the pendency of the suit out of which 
the present appeal arises. On the expiry 
of the term of the agreement dated 2-5-45 
on 30-9-59 the Suit No. 8/52 became in- 
fructuous and was dismissed. The State 
granted a fresh lease to the Company 
under the Rajasthan Minor Mineral Con- 
cession Rules for a period of 10 years. 

8. On 15-12-53 the present suit 
was filed by the Company against the 
Union of India and the State of Rajas- 
than. With regard to income-tax the case 
of the Company was that in view of 
agreement Ex. A the Union of India is 
not entitled to recover it from the Com- 
pany. In the alternative the case was 
that the Union of India should recover 
income-tax ete. from the State which 
should pay it out of royalty part of which 
was attributable to exemption from in- 
come-tax ete. Another alternative case 
was that the Court should decide what 
part of royalty is attributable to the 
consideration of exempting the Company 
from income-tax ete. under Clause 18 of 
the agreement and restrain the State 


from recovering it from the Company. 
Appropriate reliefs were prayed for on 
the basis of the above case. Both the 


Union of India and the State contested 
the suit. With regard to income-tax the 
following 3 issues were framed by the 
learned District Judge which were decid- 
ed against the Company by the High 
Court and the decision was affirmed by 
the Supreme Court in Associated Stone 
Industries (Kotah) Ltd. v. Union of India, 
(1963) 49 ITR 92 (SC) :— 


(2) Whether clause 18 of the Grant 
created a legal obligation not to levy in- 
come-tax, etc. on the income of the plain- 
tiff for the duration of the grant? (on 
plaintiff) 

(3) Whether the obligation not to 
levy income-tax etc. devolved upon de- 
fendant No. 2 by virtue of Article 6 of 
the Covenant and upon defendant No. 1 
by virtue of Article 295 of the Constitu- 
tion? (on plaintiff) 

(4) Is the Income-tax Act not appli- 
cable to the plaintiff in view of the Gov- 
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ernment Grants Act or any other reason? 
(on plaintiff) 

The remaining issues were decided by 
the learned District Judge and his find- 
Ings were these. It was held that agree- 
ment Ex. A had the force of law which 
was binding on the State by virtue of the 
covenants entered into between the 
Rulers of the successive integrating 
States and laws enacted by them after 
the formation of various Unions of States. 
Next it was held that agreement Ex. A 
was recognised by the State of Rajasthan 
and was binding on it for that reason 
also. Lastly it was held that the amount 
of royalty above the sum of Rs. 1,50,000/- 
was in lieu of income-tax etc. The decree 
of the learned District Judge was based 
on these findings. 


9. All the above findings were 
challenged by the learned Additional 
Government Advocate on behalf of the 
State. The learned counsel for the Com- 
pany conceded that the first finding 
namely that the agreement dated 2-5-45 
was law could not be supported in view 
of the decision of the Supreme Court in 
Maharaja Shree Umaid Mills Ltd. v. 
Union of India, AIR 1963 SC 953, in 
which it was held that an agreement be- 
tween the Sovereign and the subject 
which rested solely on the consent of 
the parties and was entirely contractual 
in nature was not law. He supported the 
oe two findings of the learned District 

udge. 


10-11. We shall first take up the 
question as to whether agreement Ex. A 
was binding on the State of Rajasthan 
when it was formed. In this connection 
we refer tothe following decisions of this 
Court and of the Supreme Court which 
are fully applicable to the facts of this 
case :-— 

1. Full Bench decision of this Court 
in State of Rajasthan v. Shyamlal, AIR 
1960 Raj 256. This decision was affirmed 
by the Supreme Court in State of Rajas- 
than v. Shyamlal, AIR 1964 SC 1495. 

2. The State of Rajasthan v. The 
Bundi Electric Supply Co., Ltd., Bundi, 
Civil Regular First Appeal No. 33 of 
1959, D/- 14-8-1969 = (reported in AIR 
1971 Raj 24). (Certified copy placed on 
record). 

The facts in AIR 1960 Raj 256, were 
these. In June 1947 Shyamlal, a resident 
of the former State of Dholpur applied 
for and was granted a permit for export 
of 15,000 mds. of chuni and in connection 
therewith deposited Rs. 30,000/- as export 
duty in advance. The permit remained 
in force upto 2-12-47 and was not extend- 
ed further. During this period he could 
export only 4,572 mds. due to market 
conditions and as such was entitled to 
refund of Rs. 20,855/- out of the advance 
duty already paid by him. He filed a 
suit for refund of the excess amount 
against the State of Rajasthan in January 
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1952. In defence it was contended that 
the liability of the former State of Dhol- 
pur to refund the amount of tax collect- 
ed in advance did not devolve on the 
Part B State of Rajasthan as there was 
no recognition of this liability by the new 


State at any time. It was held after 
reviewing the process of merger of 
former Rajasthan States by different 


stages to form the Part B State of Rajas- 
than that there was recognition of liabi- 
lity by new State throughout this process 
and under the Corstitution the suit was 
maintainable against the Part B State of 
Rajasthan. 


12. In (AIR 1971 Raj 24) an 
agreement was executed between_ the 
Bundi Company and the former Bundi 
State on 9th Octoter 1945 under which a 
sum of Rs. 6,000/- was payable annually 
by the State as rent for the electricity 
lines belonging to the Bundi Company. 
The State of Rajasthan refused to pay 
the agreed yearly amount and took the 
plea that it was no: bound by the liability 
as it never recognised the agreement 
dated 9th October 1945. This contention 
was overruled by this Court on the basis 
of covenants exectted and the laws en- 
acted by the Rulers at successive stages of 
integration which ultimately resulted in 
the formation of the Part B State of 
Rajasthan and on the authority of the 
decision of the Supreme Court in AIR 
1964 SC 1495. As we have pointed out 
above Bundi State like Kota State inte- 
grated along with seven other States to 
form the first United State of Rajasthan 
on 25th March 1943. Soon thereafter the 
Ruler of Mewar joined the Rajasthan 
Union and this second United State of 
Rajasthan was inaugurated on 18-4-48 by 
the covenant entered into by the Rulers 
of the various Stat2=s. On 28th April 1948 
the United State >f Rajasthan Adminis- 
tration Ordinance No. 1 of 1948 was issu- 
ed by the Rajpramukh. By clause 2 of 
the Ordinance clatses (a), (b) and (c) of 
paragraph (1) of Art. VI of the Covenant 
were enforced as law. Under clause (c) 
all the assets and liabilities of covenant- 
ing States became the assets and liabi- 
lities of the United State of Rajasthan. 


13. The next union was integrated 
on 30-3-49. The Covenant entered inta 
by the Rulers of the integrating States is 
given in the White Paper at page 274. 
On the formation >Ë this new State of 
Rajasthan Ordinance No. 1 of 1949 was 
promulgated by the Rajpramukh on 7th 
April 1949. Clause 3 (1) of this Ordi- 
nance provided for the continuance of the 
existing laws and it ran as follows :-— 


“All the laws in force in any cov- 
enanting State immediately before the 
commencement of this Ordinance in that 
State shall, until eltered or repealed or 
amended by a competent Legislature or 
other competent authority, continue in 
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force in that State subject to the modi« 
fication that any reference therein to the 
Ruler or Government of that State shall 
be construed as a reference to the Raj- 
pramukh, or, as the case may be, to the 
Government of Rajasthan.” 

14. Thereafter Matsya Union alse 
merged into the United State of Rajas- 
than. It was held by this Court that the 
Covenant entered in the year 1949 read 
with Ordinance No. 1 of 1949 must be 
taken to mean that the liability of the 
former State of Bundi devolved on the 
State of Rajasthan. It was observed— 

“This is the view taken by their 
Lordships of the Supreme Court in State 
of Rajasthan v. Shyamlal, AIR 1964 SC 
1495. It was pointed out in that case 
that “each time a merger took place the 
new State bya provision inthe Covenant 
took over the assets and liabilities of the 
merging States. This provision in the 
Covenant could not be availed of by the 
subjects of the new State as in view of 
the decision in Dalmia Dadri Cement 
Company’s case, AIR 1958 SC 816, the 
Covenant in whole or in part was an act 
of State. But according to the same deci- 
sion the presence of such a clause in the 
Covenant throughout would be valuable 
evidence ‘which would show that the new 
State assumed the liabilities of the merg- 
ing State and further every time when 
there was a merger and formation of a 
new State, the old laws were always to 
continue till they were repealed, amend- 
ed or altered by the new State.’ Under 
these circumstances their Lordships of 
the Supreme Court took the view that 
“when the new State continued all the 
old laws till they were altered or repeal- 
ed, and there was specific provision in 
each Covenant that the assets and liabi- 
lities of the Covenanting States were to 
be the assets and liabilities of the Union, 
the new State must have intended to res- 
pect all the rights flowing from laws so 
continued and assume all liabilities 
arising from the existence of those laws.” 
In the face of this authority we cannot 
accept the argument of the learned coun- 
sel for the defendant that the State of 
Rajasthan was not liable to honour the 
terms of the agreement.” 


15. We have found it necessary to 
refer to the case of Bundi Electric Supply 
Company, (AIR 1971 Raj 24), because 
it was argued by the learned Additional 
Govt. Advocate that the decision in ATR 
1960 Raj 256, is not applicable where the 
liabilities arise out of a contract entered 
into between the parties. In the Bundi 
Electric Supply Company’s case, (AIR 
1971 Raj 24), the liability arose out of a 
contract entered into by the Ruler with 
his subject as in the present case. 

16. We may point out that the 
liability in Shyamlal’s case, AIR 1960 Raj 
256, arose out of a quasi-contract. The 
former State of Dholpur was liable to 
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refund the amount under Section 70 of 
the Contract Act, which was in force in 
that State. As the Contract Act continu- 
ed to remain in force as existing law in 
the United State of Rajasthan under 
Ordinance No. 1 of 1949 the Iiability 
under Section 70 of the Contract Act 
would be deemed to have been recognised 
by the new State. We may in this con- 
nection refer to the following passage in 
the judgment of Sarjoo Prosad C. J. (in 
AIR 1960 Raj 256) at p. 264 of the AIR 
report :— 


"Tt follows, therefore, that where the 
new sovereign does not repudiate the 
laws prevailing in the acceding territory 
his conduct is equivocal, and the laws 
would be deemed to operate, and, there- 
fore, in terms of Art. VI of the Covenant 
those laws would continue to protect 
individual rights of the citizens. Here 
we find that under Section 3 of the Rajas- 
than Administration Ordinance 1949 
(No. 1 of 1949) it was expressly provided 
that all the laws in force in any Cov- 
enanting State immediately before the 
commencement of the Ordinance in that 
State shall, until altered or repealed or 
amended by a competent Legislature or 
other competent authority, continue in 
force in that State and again by virtue of 
Article 372 of the Constitution these 
laws continued to operate as existing 
laws at the date of the commencement 
of the Constitution. 

Therefore, under the law of contract, 

the liabilities of the Dholpur State 
devolved on the United State of Rajas- 
than, and then on the present State of 
Rajasthan when the Constitution came 
into force, because each of the successor 
States and their the then Sovereigns re- 
cognised those laws, and lent their autho- 
rity tacitly or by express declaration to 
their continuance. Thus it was no longer 
open to the United State of Rajasthan so 
long as those laws continued to operate 
to repudiate the liability which arose 
under that law in favour of the individual 
concerned.” 
Wanchoo J. (as he then was) while deli- 
vering the judgment of the Supreme 
Court in AIR 1964 SC 1495, observed as 
follows :— 

“But where as in the present case 
the old laws were to continue till they 
were repealed or altered it follows in 
our opinion that the rights arising under 
the old laws in the subjects of the merg- 
ing States would continue and these sub- 
jects would have the same rights against 
the new State as they would have under 
the old laws against the merging State. 
Thus by continuing the old laws, till they 
are repealed, altered or modified, the 
new State in effect undertook the liabi- 
lity which might arise against it by virtue 
of the continuance of the old laws. Even 
if there was some doubt about the new 
State undertaking the liabilities of the 


(J. Narayan C. J.) [Prs. 16-18] Raj. 133 


old State in view of the continuance of 
the old laws, we can in accordance with 
the decision in Dalmia Dadri Cement 
Company’s case, AIR 1958 SC 816, look to 
Article VI of the Covenant to come to 
the conclusion that on continuing the old 
laws, until they were altered, repealed or 
modified, the new State intended to 
affirm the rights of the subjects which 
they had against the merging State and 
to assume itself the liability if any aris- 
ing against the merging State. 


SSSSSSESCSET FCS SE HFEF ETETETT] 


We are therefore of opinion that 

there was recognition of liability by the 
new State throughout this process and 
under the circumstances the suit was 
maintainable against the Part B State of 
Rajasthan in view of Article 295 (2) of 
the Constitution.” 
We accordingly hold that the Part B 
State of Rajasthan against whom the 
present suit was brought was bound by 
agreement Ex. A. In view of this finding 
it is not necessary to consider whether 
the conduct of the Government of Rajas- 
than amounted to express recognition of 
the contract or not. 


17. We now come to the last find- 
ing of the learned District Judge that the 
amount of royalty payable under Cl. 18 
in excess of the minimum amount of 
Rs. 1,50,000/- is attributable to the con- 
sideration of exemption from income-tax 
ete. Under agreement Ex. A the Com- 
pany agreed to pay the royalty specified 
in Clause 18 in lieu of the following 
considerations :— 

(1) right to exploit the stone quarries 
in the two Tehsils, 

(2) exclusive right to do so in these 
two Tehsils, 

(3) the long term of the lease — 15 
years, 


(4) exemption from income-tax etc. 
It was not specified in the agreement 
what portion of the royalty was payable 
in respect of each of the above considera- 
tions. In our opinion it is not possible 
to apportion any part of the royalty pay- 
able under Clause 18 as consideration for 
exemption from income-tax etc. At the 
time of the agreement there was no in- 
come-tax etc. in force in Kota State. We 
are unable to arrive at a finding on the 
basis of the material on record as to 
what amount of royalty would have been 
settled between the parties if exemption 
from income-tax ete. had not been grant- 
ed. Income-tax had been imposed in the 
neighbouring State of Bundi. The agree- 
ment shows that the possibility of im- 
position of this tax in the near future was 
in the minds of the parties when the 
agreement was entered into. 

18. We are however ofthe opinion 
that the effect of the Union of India ex- 
tending the Finance Act to Rajasthan 
with effect from 1-4-50 was to make void 
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agreement Ex. A under Section 56 of the 
contract Act. 

19. In view of Article 295 of the 
Constitution both the Union of India and 
the State of Rajasthan succeeded to the 
assets and liabilities of the State of Kota 
and are to be substituted for the latter 
with effect from 26-1-50 to the extent of 
their spheres laid down in that Article. 
They became liable to meet the liabilities 
of the former State of Kota subject to 
this that if the naw State passed any 
law which would affect the liability that 
law would prevail and the liability would 
disappear providec the new law is with- 
in the competence of the Legislature 
and does not transgress the constitutional 
o after the Constitution came into 
orce. 


20. The Urion of India extended 
the Finance Act to Rajasthan with effect 
from 1-4-50. In wiew of this law which 
was within the competence of the Union 
of India the Unior of India was no longer 
bound by agreement Ex. A so far as it 
was concerned with it. In other words 
it was not bound t exempt the Company 
from the payment of income-tax etc. and 
that part of the azreement by which the 
Union of India would have otherwise 
: If the part of 
the agreement wkich remained binding 
on the State could be separated from the 






effect from 1-4-50. With effect from that 
date neither the State nor the Company 
are bound by the agreement. 


21. The ccntention on behalf of 
the State is that, as pleaded by it in 
Para. 32 of its written statement, the 
agreement became void with effect from 
26-1-50 when the Constitution came into 
farce as a monopcly contract was hit by 
Article 19 (1) (g) of the Constitution. It 
is unnecessary for usto consider whether 
the agreement became void with effect 
from 26-1-50 because it would make no 
difference in the present case whether 
the agreement became void on that date 
or on 1-4-50. Th suit was filed on 
15-12-53 and the Company is not entitled 
te a refund of the payments made by it 
before 15-12-50, as they are barred by 
limitation. 
| 22. The Company derived benefit 
in the shape of quarrying and removing 
stone from the mines after the agree- 
ment became void Under Section 65 of 
the Contract Act the Company is bound 
to make compensation for it to the State. 
Similarly the Company continued to 
make payments due under the agreement 
under the impression that it continued to 
be valid and enforceable. The State is 
bound to refund these payments to the 
Company. 
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23. On the conclusion of the argu- 
ments in the appeal on 12-3-70 learned 
counsel for the parties agreed that in 
case this Court comes to the finding that 
the agreement dated 2-5-1945 became 
void on the coming into force of the 
Constitution or on 1-4-50 when the 
Finance Act was extended to Rajasthan 
Sections 65 and 70 of the Contract Act 
would apply. We then observed that in 
that case parties will have to produce 
material to enable us to pass an appro- 
priate decree. Both parties wanted time 
to produce the necessary material in this 
behalf and we passed the following 
order :— 

“The arguments of the parties have 
been concluded. It may be that the Court 
comes to a finding that the contract was 
frustrated and in that case it was not dis- 
puted that Sections 65 and 70 of the 
Contract Act shall apply. Parties should 
produce material before this Court to 
pass an appropriate decree in that case. 
Parties want some time. The next date 
of hearing is fixed for 27th April 1970.” 


24. Parties thereafter filed affi- 
davits and furnished other material to 
enable the Court to adjudicate upon the 
compensation payable to the State under 
Section 65 of the Contract Act. On 
28-4-70 another opportunity was given to 
the State to file further documentary 
evidence by 18th May 1970. This date 
was extended to 22nd May 1970 at the 
request of the learned Additional Govern- 
ment Advocate and the case was fixed for 
hearing on 13-7-70. It actually came up 
for hearing on 3-8-70. In its application 
dated 22nd May 1970 the State took an 
objection that no relief could be granted 
to the Company under Section 65, Con- 
tract Act as the plaint had not been 
amended. In arguments the learned 
Additional Advocate General raised 
another objection that no relief could be 
granted under Section 65 of the Contract 
Act as the same was not claimed in the 
notice served by the plaintiff under Sec- 
tion 80, Civil P. C. We shall deal with 
these two legal objections first. 

25. On behalf of the Company it 
was contended that the State is estopped 
from taking these pleas as it furnished 
material for determining compensation 
under Section 65, Contract Act, without 
raising any such objection and also took 
adjournments for the purpose. We are of 
the opinion that it is open to the State 
to put forward these legal pleas. 

26. The learned Additional Advo- 
cate General relied on the decision of a 
Division Bench of the Calcutta High 
Court in New Churulia Coal Co. v. Union 
of India, ATR 1959 Cal 585. The plaintiff 
in that case being in need of Lancashire 
boilers, registered his requirement with 
the Department of Government which 
had been helping parties in India to 
obtain such boilers from abroad. It ap- 
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pears that a secondhand boiler had been 
allocated to the plaintiff for installation 
in his colliery. The plaintiff sent a cheque 
for Rs. 34,000/- on account of the price of 
the boiler and took delivery of the same. 
His case was that the boiler supplied to 
him remained unserviceable in spite of 
repeated repairs and he, therefore, wrote 
to the Department to take back the boiler 
and to refund the price, as also the 
freight and the handling charges. The 
Department refused to do that and, there- 
fore, the plaintiff sued for recovery of 
the price and other incidental costs. The 
main defence taken on behalf of the Gov- 
ernment was that the contract was void 
inasmuch as it did not fulfil the require- 
ments of Section 175 (3) of the Govern- 
ment of India Act, 1935. The plaintiff 
thereupon abandoned his claim on the 
basis of the contract and sought the 
Court’s permission to raise a second issue 
as to whether he was entitled to recover 
the amount claimed in the plaint under 
Section 65, Contract Act, that is, for 
restitution. G. K. Mitter J. who tried the 
suit on the original side held (decision re- 
ported in AIR 1956 Cal 138) firstly, that 
the issue could not be raised without 
an amendment of the plaint, and second- 
ly that in respect of the cause of action 
under Sec. 65, Contract Act, as against 
the Government a suit will not lie except 
after service of notice under Section 80, 
Civil P. C. 

27. The case came up before a 
Division Bench consisting of K. C. Das 
Gupta C. J. and H. K. Bose J. Bose J. 
agreed with the decision of the trial 
Court on both the points. K. C. Das 
Gupta C. J. did not agree with the deci- 
sion of the trial Court on the first point 
and held that the issue could be allowed 
to be raised without an amendment of 
the plaint subject to leave being 
granted to the defendant to make a claim 
for set-off in respect of the advantage to 
which it in its turn would be entitied to 
be restored. With all respect we are in 
agreement with this decision. The same 
view was taken by a Division Bench of 
this Court in Municipal Committee, 
Kishangarh v. Maharaja Kishangarh 
Mills Ltd., AIR 1961 Raj 6 = ILR 10 Raj 
501. 


28. In Mohan Manucha v. Manzoor 
Ahmad, AIR 1943 PC 29, the plaintiff had 
brought a suit to enforce a registered 
mortgage granted by one IItifat Ahmad 
Khan, the defendant’s father in favour 
of Motilal Manucha, the plaintiffs father. 
The deed contained also a personal cove- 
nant to pay the interest half yearly and 
to repay the principal at the end of 3 
years. The plaintiff sought relief both by 
sale of the mortgaged property and by 
enforcement of the covenant. The defend- 
ant maintained, inter alia, that the mort- 
gage sued upon was void having been 
made in circumstances which brought into 
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operation Para. 11 of the Third Schedule 
of the Code of Civil Procedure, by rea- 
son of which, it was stated, the defen- 
dant’s father was not competent to mort- 
gage the property. The trial Judge 
sustained the defendant’s contention and 
also refused the plaintiffsa money decree 
on the covenant on the ground that the 
cause of action had become barred by 
limitation. Accordingly he dismissed the 
suit. Before the Chief Court it was con- 
tended on behalf of the plaintiffs that 
they were at least entitled to relief under 
Sec. 65 of the Indian Contract Act. The 
Chief Court however refused to entertain 
that ground of claim because it had not 
been pleaded and was not taken in the 
memorandum of appeal. Accordingly they 
left the plaintiffs to seek that remedy by 
a separate suit. In their appeal to His 
Majesty in Council the plaintiffs contested 
the findings of the Courts in India both 
as regards the invalidity of the mortgage 
and as to their claim on the personal 
covenant being statute-barred, but they 
also insisted on their right to relief under 
Section 65, Contract Act. The appeal 
was heard ex parte. In spite of this, 
however, their Lordships came to the 
conclusion that the appellants ought not 
to be refused restitution in the suit under 
Section 65 even though that had not been 
pleaded as a separate ground on claim in 
the plaint. Dealing with this question 
their Lordships observed— 


“With all due respect to the Chief 
Court, their Lordships think that their 
attitude towards the question of pleading 
was unduly rigid. A defendant who 
when sued for money lent pleads that 
the contract was void can hardly regard 
with surprise a demand that he restore 
what he received thereunder.” 


29. In Firm Sriniwas Ram v. 
Mahabir Prasad, AIR 1951 SC 177, the 
plaintiff brought a suit for specifie per- 
formance of a contract to sell a house on 
the allegation that the defendant had 
apreed to sell it for Rs. 34,000/- and out 
of this a sum of Rs. 30,000/- had been 
paid by the plaintiff on behalf of the 
vendors to a creditor of the latter. The 
defendants contended that they had 
never agreed to sell the house to the 
plaintiff and the story of a contract of 
sale as set up was false. They however 
admitted that they had approached the 
plaintiff for a loan and the plaintiff ad- 
vanced to them a sum of Rs. 30,000/-. 
The trial Court came to the conclusion 
that the story of contract of sale was not 
established, that the defendants’ story 
was true and that the plaintiff did ad- 
vance a sum of Rs. 30,000/- by way of a 
loan to the defendants. In this view the 
trial Court dismissed the plaintiff’s claim 
for specific performance and passed a 
30,000/- 
against the defendants. On appeal the 
High Court agreed with the trial Judge 
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that the plaintiff was not entitled toa 
decree for specific performance of the 
contract. As regards the money decree 
granted against the defendants the High 
Court held that this was not warranted 
in law as no case as a loan was made by 
the plaintiff in the plaint and no relief 
was claimed on that basis. Accordingly 
the High Court dismissed the suit in its 
entirety. On appeal the Supreme Court 
held that the trial Court was right in 
giving a decree for money against the 


defendants. It was observed by the 
Supreme Court— 
“The rule undoubtedly is that the 


Court cannot grant relief to the plaintiff 
on a case for which there was no founda- 
tion in the pleadings and which the other 
side was not called upon or had an 
opportunity to meet. But when the 
alternative case, which the plaintif£ could 
have made was not only admitted by 
the defendant in his written statement 
but was expressly put forward as an 
answer to the claim, which the plaintiff 
made in the suit, there would be nothing 
improper in giving the plaintiff a decree 
upon the case which the defendant him- 
self makes. A demand of the plaintiff 
based on the defendant’s own plea can- 
not possibly be regarded with surprise by 
the latter.” 

30. Their Lordships relied on the 
decision of the Privy Council in Mohan 
Manucha’s case, AIR 1943 PC 29. 


31. Inthe present case the defend- 
jant pleaded that the agreement dated 
12-5-45 became voic on the coming into 
‘force of the Constitution. The plaintiff- 
Company can be granted relief under 
‘Section 65 of the Contract Act on the 
basis of this plea. 

32. The learned Additional Advo- 
cate General next relied on the following 
observations made in AIR 1961 Raj 6:— 


“Where further facts require to be 
investigated, it may be necessary to 
insist upon an averment of a case under 
Section 65, Contract Act in the pleading 
So as not to take tne defendant by sur- 
prise before granting relief under Sec- 
tion 65 of the Contract Act” 
and contended that further investigation 
is necessary in this case to determine 
compensation payable to the State and 
therefore relief should not be granted 
without insisting upon an amendment of 
the plaint. We are of the opinion that so 
far as the plaintiff is concerned no further 
investigation is recuired as the amounts 
paid by it under tne contract which sub- 
Sequently became void are already on 
record and no furzher investigation of 
facts. is necessary in order to grant relief 
to the plaintiff under Section 65 of the 
Contract Act. Further investigation is 
only necessary to determine the com- 
pensation to whith the defendant is 
entitled under Section 65. For determin- 

that compensation this : Court has 
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allowed ample opportunity to both. parties 
to adduce the necessary evidence. It was 
observed by K. C. Das Gupta C. J. in AIR 
1959 Cal 585 :— 

“If there were nothing else to be 
considered, I would for these reasons be 
prepared to allow the appellant to raise 
the question of relief under Section 65 of 
the Contract Act, subject it may be to 
leave being given to the defendant res- 
pondent to make a claim for set off in 
respect of the advantage to which it in 
a turn would be entitled to be restor- 
e bE I 


33. Next we come to the question 
as to whether the plaintiff is debarred 
from getting the relief under Section 65 
of the Contract Act because in the notice 
under Section 80, Civil P. C. which was 
Served on the State before the institution 
of the suit such an alternative claim was 
not made. Having heard the learned 
counsel for the parties and having con- 
sidered the rulings cited before us we 
are unable to subscribe to the view taken 
by the learned Judges of the Calcutta 
High Court in AIR 1959 Cal 585. In 
Bhagchand Dagdusa v. Secy. of State, 
AIR 1927 PC 176, no notice had been 
Served on the Secretary of State before 
the institution of the suit. 


34. As was observed by the 
Supreme Court in Raghunath Das v. 
Union of India, AIR 1969 SC 674, the 
object of the notice contemplated by Sec- 
tion 80, Civil P. C. is to give to the con- 
cerned Government opportunity to re- 
consider the legal position and make 
amends or settle the claim, if so advised, 
without litigation. The legislative inten- 
tion behind that section is that public 
money and time should not be wasted on 
unnecessary litigation and the Govern- 
ment should be given a reasonable oppor- 
tunity to examine the claim made against 
them lest they should be drawn into 
avoidable litigations. We are of the 
opinion that if in the circumstances of a 
particular case it is open to the Court to 
grant relief to the plaintiff against an 
ordinary defendant on the basis of the 
pleading of the latter without requiring 
an amendment of the plaint, the Court 
is not debarred from granting such relief 
if the defendant happens to be a Govern- 
ment or a public officer on the ground 
that such an alternative relief was not 
claimed in the notice under Section 80, 
Civil P. C. For in such a case the Govern- 
ment will be deemed to have knowledge 
of the alternative case which could have 
been pleaded by the plaintiff, but was 
not > pleaded. 

In Ezra v. Secy. of State, 
(1003) 7 ‘TLR 30 Cal 36, it was held as fol- 
ows: 

“We propose to deal first with the 
objections of the defendants relating to 
the notices under Section 424 of the Code 
of Civil Procedure and Section 52 of 
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Act I of 1894. It is contended by the 
learned Advocate-General that, although 
a notice of action had been given to the 
Secretary of State as provided for under 
the section of the Civil Procedure Code 
in respect of the allegations contained in 
the original plaint, the Secretary of State 
is entitled to a further notice with regard 
to the cause of action disclosed in the 
amendments made under the order of 
the 30th of June last; he contends that 
the amendments allege an entirely new 
cause of action, based upon an allegation 
of fraud and he refers to the case of the 
Secy. of State for India in Council v. 
Rajlucki Debi, (1898) ILR 25 Cal 239, in 
support of his proposition that the provi- 
sions of Section 424 must be strictly com- 
plied with. Section 424 relates to the 
institution of a suit against the Secretary 
of State for India in Council. There is 
nothing in the law to show that in case 
of any amendment necessitated by the 
alleged discovery of facts previously 
unknown to the plaintiff, the Secretary of 
State should have a further notice of two 
months. Although the Appellate Court 
has laid down that the section should be 
literally construed and strictly applied in 
favour of the necessity for notice, we are 
not disposed to extend its operation 
beyond the actual words used. In the 
case before us the relief asked for is not 
altered by the amendments, which only 
embody certain further materials in sup- 
port of the plaintiffs contention. It was 
also urged by the learned Advocate-Gene- 
ral that notice not having been served on 
Mohanundo Gupta, the suit against him 
is bad and ought to be dismissed. He is 
not sued for any act done by hi in~ 
dependently of the Government, and no 
Separate relief is asked for against him. 
He is joined in the action in order that 
he may be restrained by an order of this 
Court from giving effect to the instruc- 
tions received by him. Under these cir- 
cumstances we do not think notice of 
action is required in his case.” 

This case went up in appeal before the 
Privy Council. It was not contended on 
behalf of the Secretary of State there 
that the decision of the learned Judges of 
the Calcutta High Court on the question 
of notice was erroneous. The decision of 
the Privy Council is reported in (1905} 
ILR 32 Cal 605 (PC). 


36. We would like to make ft 
clear that we do not regard the above 
decision as an authority for the broad 
proposition that Section 80, Civil P. C. 
has no application to the amendment of 
the plaint, once the suit has been institut- 
ed after such notice. We only regard it 
as an authority on the point that there 
¿ĉan be cases where a fresh notice under 
Section 80, Civil P, C. is not required to 
be served after an amendment of the 
plaint. In other words, in appropriate 
icases the Court may grant relief to a 
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plaintiff which he has not claimed in his 
notice under Section 80, Civil P. C. 


37. The decision in (1903) ILR 30 
Cal 36, was followed by a Division Bench 
of the Madras High Court in J. C. H. 
Fowler v. Secy. of State. AIR 1921 Mad 
363. Ezra’s case was also followed by a 
learned single Judge of the Calcutta High 
Court in Lalchand v. Union of India, AIR 
1960 Cal 270. 


38. In Dinbai v. Dominion of 
India, AIR 1951 Bom 72, Chagla C. J. and 
Bhagwati J. allowed a prayer for amend- 
ment of the plaint being of opinion that 
the amendment proposed did not intro- 
duce into the plaint a new or fresh cause 
of action and all that it did was that it 
gave further grounds in support of the 
contentions and allegations which went 
to constitute the plaintiff's cause of 
action. An order requisitioning land by 
the Central Government was challenged 
in that suit on various grounds. The 
plaintiffs were allowed to amend the 
plaint by adding the following ground of 
challenge :— 


“The plaintiffs say that the Collector 
of Bombay made the said orders at the 
direction and under the orders from 
defendant 2. The plaintiffs say that in 
making the said orders the Collector of 
Bombay did not apply his own mind to 
the question whether the property was 
required by defendant 1 for the purposes 
mentioned in Rule 75-A, Defence of India 
Rules. Under the circumstances the 
plaintiffs submit that the said orders are 
mala fide, ultra vires and illegal.” 


It was observed— 


“Section 80 of the Code provides 
that no suit shall be instituted against 
the Crown or against a public officer in 
respect of any act purporting to be done 
by such public officer in his official capa- 
city, until the expiration of two months 
next after notice in writing has been 
given, and the notice has to state the 
cause of action and other particulars 
which are set out in the section. It is 
clear that the object of the section is to 
give intimation to Government of the 
grievance that the subject has and to 
give to Government an opportunity to 
redress that grievance before it is 
brought to Court. The section is not 
intended to be an instrument of oppres- 
Sion against the subject. It is perfectly 
true that the Privy Council in AIR 1927 
PC 176, laid down that Section 80 was 
express, explicit and mandatory and 
admitted of no implications or exceptions. 
But even so as pointed out by Sir John 
Beaumont in Chandulal v. Govt. of Bom- 
bay, AIR 1943 Bom 138, the section 
should be construed with some regard to 
commonsense and to the object with 
which it appears to have been passed.” 
The above Bombay case as well as Ezra’s 
case, (1903) ILR 30 Cal 36, were followed 
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by a Division Bench of the Jammu & 
Kashmir High Court in Ghulam Mohi-ud- 
din v. State of Jammu & Kashmir, AIR 
1961 J & K 6. 

39. We are accordingly of the 
opinion that we are not debarred from 
granting relief to the plaintiff under Sec- 
tion 65, Contract Act, in the circum- 
stances of the pres2nt case on the ground 
that no claim based on that section was 
made in the notice under Section 80, 
Civil P. C. 

490. We nex: come to the question 
as to what should be the measure of com- 
pensation to which the State is entitled 
from the defendant under Section 65, 
Contract Act, on a2count of the fact that 
the Company excavated stone during the 
period in suit namely from 15-12-50 to 
15-12-53. Accordinz to the Company the 
State is entitled ta royalty at a reason- 
able rate which wculd have been payable 
by a person queéerrying similar stone 
under the rules, if any, then in force, or 
under the prevailing practice in the 
absence of rules. According to the State 
it is entitled to the net profits made by 
the Company on the sale of the stone 
excavated by it during the above period. 


Al. The State is the owner of 
minerals and royalty is a payment made 
to the owner for tae right to exploit the 
minerals, 

42. The stone quarried by the 
Company is limestone which is used for 
flooring. The roya_ty payable depends on 
the area of the stcne slabs quarried by 
the Company. Ston2 can only be quarried 
from the area leased to the Company. In 
respect of every leese there is a minimum 
royalty which is fixed. Under the Rajas- 
than Minor Minerel Concession Rules, 
1955 this minimum royalty is termed as 
yearly dead rent which is payable whe- 
ther or not stone is quarried. Under 
Rule 31 (3) the lessee is only liable to 
pay either dead rent or royalty calculat- 
ed on the area of the stone slabs quarried, 
whichever is higher. 

43. In Shanti Saroop Sharma v. 
State, AIR 1969 Punj 79, it was held that 
royalty is in essence the consideration 
which the owner of a property may 
receive from those whom he allows the 
use of his property or entrusts his pro- 
perty for exploitation of the mineral re- 
Sources contained therein, and that it is 
more akin to rent or compensation pay- 
able to an owner by the occupier or 
lessee of the land Zor its use or exploita- 
tion of the resourc2s contained therein. 


44, In Commissioner of Income- 
tax v. Kumar Kamaksha Narain Singh, 
AIR 1940 Pat 633 (SB), a question arose 
whether for the ircome-tax purposes in- 
come from royalty in respect of coal 
mines was capital gain which was not 
taxable under the then law of income- 
tax. It was held that a mining lease 
must be regarded zs a lease and not as a 
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sale of mineral. This decision was affirm- 
ed by the Privy Council in Kamakshya 
Narain Singh v. Commissioner of Income- 
tax, AIR 1943 PC 153. 


45. Having regard to the nature 
of a mining lease in India we are of the 
opinion that the State is only entitled to 
recover reasonable royalty from the 
Company for the period of 3 years 
preceding the suit and not the profits 
earned by it as a result of its quarrying 
operations, 

46. Next we come to the area 
which was under lease with the Company 
during the period in suit. Under Cl. 3 
of the agreement dated 2-5-45 the Com- 
pany was entitled to carry on quarrying 
operations only in such area as may be 
allotted for the purpose from time to 
time although monopoly rights were 
granted to it to excavate floor stone from 
Chechat and Ramganjmandi Tehsils. The 
area of these two Tehsils over which 
monopoly rights were granted in favour 
of the Company was 306.5 sq. miles. It 
has been proved that an area of 3,378 
acres was allotted to the Company under 
clause 3 of the agreement and this area 
alone was in its possession for quarrying 
operations till 30-9-1959. The Company 
has filed plans and furnished other details 
about this area and the learned Addi- 
tional Advocate General has admitted 
that this is the only area which was 
allotted to the Company for quarrying 
operations and was in its possession upto 
30-9-59. 

47. The trial Court passed a 
decree in favour of the Company on 
2595-9-58 holding that the agreement dated 
2-5-45 was valid, but that the amount of 
royalty payable by the Company to the 
State was Rs. 1,50,000/- with effect from 
the date of imposition of income-tax etc. 
The plaintiff continued to pay royalty at 
Rs. 1,50,000/- per year till the expiration 
of the lease on 30-9-59. 


48. Before the expiry of the lease 
the Company applied for the grant of a 
fresh lease. The application was first 
made on 4-3-59 under the Mineral Con- 
cession Rules. That application was in 
respect of 3,378 acres which was already 
in its possession. This application was 
rejected on the ground that an applica- 
tion should have been made under the 
Rajasthan Minor Mineral Concession 
Rules. Another application was then 
made on 6th July, 1959 under the Rajas- 
than Minor Mineral Concession Rules. 
This application was for an area of 
4810.16 acres. This area included the 20 
plots having an area of 3378 acres which 
was already in the possession of the Com- 
pany. In this application the Company 
included certain areas contiguous to the 
old plots. This was done according to 
the suggestion of Shri A. K. Roy, the 
then Secretary, Department of Mines & 
Industries, Government of Rajasthan. 
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49. The Company was asked to 
pay dead-rent and royalty at a much 
higher rate. It made representations to 
the State Government to reduce the rate 
and in these representations a statement 
was made to the effect that the Company 
was given possession of the entire area 
of two Tehsils of Chechat and Ramganj- 
mandi namely 306.5 sq. miles. This 
assertion is obviously erroneous. The 
whole area of the two Tehsils does not 
contain limestone. This stone is found 
only in a belt having an area of approxi- 
mately 92 sq. miles according to the Com- 
pany and 126 sq. miles according to the 

ate. 


50. We accordingly hold that the 
area which had been leased out to the 
Company by the erstwhile State of Kota 
and which was in the possession of the 
Company during the period in suit was 
3378 acres. 


51. Next we come to the question 
of rate at which royalty should be as- 
sessed. Under the agreement dated 2-5-45 
the rate of royalty was rupee one per 
100 sq. feet. 


52. The State filed an 
that the Ruler of Kota had leased out 
some of the mines which are now in the 


possession of the Company at rates vary-. 


ing between -/14/- and Rs. 1/6/- per 100 
sq. feet. Three leases were filed on 
4-8-70 in support of this assertion. In 
these leases itis provided thatthe lessees 
will pay excess royalty at 25% of the 
sale price above Rs. 7-8-0 per 100 sq. feet. 
These leases are for small areas the dead 
rents of which were Rs. 8,000/-, Rupees 
11,050/- and Rs. 18,000/- respectively. One 
of the issues framed in the suit was whe- 
ther the excess royalty was in lieu of 
income-tax, super-tax and excess profit 
tax. These leases should have been pro- 
duced at the trial. The question which 
isto be decided now is the rate of royalty 
which was either payable under the rules 
for excavating similar stone or which 
was actually paid after income-tax was 
imposed with effect from 1-4-50. The 
three leases filed go to show that the 
mines were auctioned after inviting 
bids. If the mines could be leased out at 
more favourable rates to other persons 
there was no reason why the then Ruler 
of Kota should have entered into an 
agreement Ex. A with the Company on 
less favourable terms. It often happens 
that some persons offer very high bids at 
the auction, who later on incur losses. 
Compensation under Section 65 cannot be 
assessed on the basis of the 3 leases filed 
on behalf of the State for the years 
S. 2000 to S. 2002 (1943 to 1945). 


53. In a booklet (Limestone depo- 
sits and lime industry in Rajasthan) 
published by Shri M. L. Sethi, Director 
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of Mines and Geology, Rajasthan, it is 
stated that Vindhyan limestone is exten- 
sively quarried near Ramganjmandi, 
Morak and Suket. The colour of the 
stone is light gray, yellowish brown and 
chocolate. It is fine grained and takes 
polish with ease. It is further mentioned 
that Chittorgarh limestone is also of 
Vindhyan age and belongs to Nimbahera 
stage. It is pale brown or green in 
colour with occasional shades of brown 
or chocolate colour. It is fine grained and 
crystalline in texture. Limestone at this 
place has been quarried for the last one 
century producing slabs and tiles. 


: 54. We directed the learned Addi- 

tional Advocate General to let us know 
on what terms the Government of Rajas- 
than leased quarries of this limestone in 
Chittorgarh District during the years 
1950 to 1959. But this information was 
not furnished. An affidavit was filed 
Stating that limestone found in Chittor- 
garh District was of poorer quality. 


55. Under the agreement dated 
2-5-45 monopoly rights of quarrying this 
stone were granted in favour of the Com- 
pany. On 2-6-52 the State Government 
served a notice on the Company terminat- 
ing the agreement. In September 1952 
suit No. 8/52 was filed by the Company 
against the State and a temporary injunc- 
tion was granted restraining the State 
from committing a breach of the agree- 
ment dated 2-5-45. On account of this 
injunction no mining lease was granted 
in Ramganjmandi and Chechat Tehsils by 
the State from 1950 to 1959, till the lease 
in favour of the plaintiff expired. We 
have already mentioned above that in its 
decree passed in September 1958 the trial 
Court upheld the validity of the mono- 
poly agreement. 


56. The Rajasthan Minor Mineral 
Concession Rules, 1955 came into force 
on 11-6-55. Before that there were no 
rules prescribing the rate of royalty and 


dead rent for quarrying limestone for 
flooring purposes. 
57. Under the above rules the 


royalty on limestone was 
follows :— 


“2. Limestone: 
(a) For lime burning Lime stone 4f- 
per md. 
ime weeee -/1/6 per md. 
Kachra lime  -/-/6 per md. 


(b) For other purposes, 
(i) Rs. 12/- per 100 cubic ft. 


Provided such other purpose falls 
within the definition of “minor ` mine- 


rais.” 
(ii) Rs. 1/2/- per 100 sq. ft. 


or 
(iii) 10% of the sale value af 
pits mouth at the option of the lessor.” 


prescribed as 
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As limestone for flooring purposes is 
measured in square feet the rate of 
royalty prescribed under the above rules 
was Rs. 1-2-0 per 100 sq. ft. 


58. The above rules were amend- 
ed on 30-8-56 and the rate of royalty was 
increased to Rs. 1-8-0 per 100 sq. ft. 


59. The Rajasthan Minor Mineral 
Concession Rules 1959 came into force 
on 25th January 1960. The rate of 
royalty under thəse rules was also 
Rs. 1.50 per 100 sq. ft. Having regard 
to the rates of royalty fixed by the 
Rajasthan Government with effect from 
11-6-55 and 30-8-56 respectively we are of 
the opinion that if royalty had been 
fixed by it during 1950 to 1953 it would 
not have exceeded Rs. 1-2-0 per 100 
sq. feet. The following are the figures 
for the quantities of stone slabs excavat- 
ed by the company in square feet and the 
royalty calculated zt Rs. 1-2-0 per square 
feet for the periocé in suit:— 

(Contd. on Col. 2) 
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A. L.R 
Year Stone in sq. fi. @ Rs. 1-2-0 por 

100 sq. ft. 
15-12-50 to 30. 9-51 63,51,370 71,453 
1-10.51 to 30. 9.52  '78,8'7,772 88,737 
1-10-52 to 30. 9-53 85,55,057 96,244 
1-10-53 to 14.12.53 15,15,517 17,050 
60. The dead rent under the 
Rajasthan Minor Mineral Concession 


Rules, 1955 as they stood on 11-6-55 was 
as follows :— 

“Not less than Rs. 2/- and not more 

than Rs. 20/- per acre of land granted 
under the lease, the actual rate to ba 
determined within these limits by the 
authority granting the lease.” 
On 3,378 acres the minimum dead reng 
comes to Rs. 6,756/- and the maximum 
comes to Rs. 67,560/-. As royalty exceed- 
ed the dead rent during this period the 
royalty was payable and not the dead 
Tent. 


61. From 30-8-56 the rate of 
royalty was also increased as follows i~s« 





Minimum Maximum 
Rate Amount Rate Amount 
First 25 acres -/8/. 5,445 Rs. 10/. —1,08,900 
i. e. 10,89,000 per per 
sq. ft, S.ft. Sft. 
Next 615 acres Rs. 25/2 15,375 Rs. 200/.  1,23,000 
per per 
acre acre 
Next 2,738 Rs. 8/. 21,904 Rs. 15/. 41,070 
acres per per 
Acro acre 
3,378 acres Rs, 42,724/. Rs. 272,970 


a, Se a 


62. The above rates are however 
not applicable to the period 15-12-50 ta 
15-12-53. Im 1959 che State Government 
granted a mining lease for 4810.16 acres 
to the Company. The dead rent fixed 
was Rs. 2,00,000/- and the rate of royalty 
was Rs. 2.50 per 10G sq. feet. These rates 
are being mentioned only for comparison. 
They are not applicable to the period in 
suit. On an area cf 3,378 acres the pro- 
portionate royalty would come to about 
Rs. 1,34,000/- according to the lease grant- 
ed in favour of the Company which wags 
for a period of 10 years from 1-10-59 to 
1-10-69. 

63. As has teen mentioned above 
the total royalty for the period 15-12-50 
to 15-12-53 calculated at Rs. 1-2-0 per 
100 sg. feet, which was the rate enforce 
from 11-6-55, comes to Rs. 2,73,484/-. The 
dead rent was only Rs. 2,02,680/- at the 
maximum rate. Under Rule 31 (3) a sum 
of Rs. 2,73,484/- was payable. 

64. The next question which 
arises isasto how much should bè allow: 
ed to the State by reason of the fact that 
it could not grant leases to other persons 
upto 2-6-52 as it was under the impression 
that the lease dated 2-5-45 was valid and 
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from September 1952 onwards on ac- 
count of the order of injunction passed in 
suit No. 8/52. 


65. Annexure IV to the affidavit 
filed on behalf of the State with its ap- 
plication dated 27-4-70 gives the produc- 
tion of lessees other than the Company 


from years 1959-60 onwards. It was as 
follows :-—~ 
1959-60 Nil 
1960-61 15,57,223 sq. feet 
1961-62 40,59,093 sq. feet 
1962-63 67,82,450 sq. feet. 


If the State had tried to lease mines in 
Ramganjmandi and Chechat areas after 
26-1-50 the production of lessees could 
not have exceeded the above figures 
during the first 4 years. The royalty 
payable to the State Government by 
such lessees would not have therefore 
exceeded the following amounts worked 
out at Rs. 1-2-0 per 100 sq. feet :— 


1950 Nil 
1951 Rs. 17,519/- į; 
1952 Rs. 45,665/- 
1953 Rs. 76,302/- 
Total: 


Rs. 1,39,486.00 


v4 
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This represents the outside limit of the 
loss caused to the State on account of the 
monopoly rights de facto enjoyed by the 
Company during the period 15-12-50 to 
15-12-53. 


66. The royalty payable on the 
stone quarried by the Company came to 
Rs. 2,73,484/-. The total amount of com- 
pensation payable to the State Govern- 
ment under Section 65 thus comes to 
Rs. 2,73,484/- plus Rs. 1,39,486 = Rupees 
4,12,970/-. 

67. The case of the Company in 
the plaint however was that Rs. 1,50,000/- 
per year represented the minimum royal- 
ty payable by it on account of quarry- 
ing stone and the excess royalty was 
attributable to exemption from payment 
of income-tax etc. In view of this we are 
of the opinion that a sum of Rs. 1,50,000 
should be allowed to the State as royalty 
under Section 65 of the Contract Act. As 
we have shown above, if the Company 
had not de facto enjoyed the monopoly 
rights over the two Tehsils the income 
to the State from the royalty would not 
have exceeded Rs. 4,12,970/- between 
15-12-50 and 15-12-53. 

68. The total payments made by 
the Company to the State during the 
period 15-12-50 to 15-12-53 are shown in 
Appendix III to the affidavit of Shri D. K. 
Parikh, Joint Secretary of the Company. 
These figures have not been disputed 
before us. The total amount paid was 
Rs. 12,34,539-9-3. The amount is refund- 
able to the plaintiff-company as the 
agreement became void with effect from 
26-1-50 or at any rate from 1-4-50. The 
State is entitled to a sum of Rs. 4,50,000/- 
from the Company as compensation 
under Section 65 of the Contract Act as 
held by us above. 


69. We accordingly hold that the 
plaintiff is entitled to a decree for Rupees 
7,84,539.60 against the State. 

70. Under the orders of the Dis- 
trict Judge Kota dated 18-12-53 during 
the pendency of the suit the plaintiff de- 
posited Rs. 9,84,850.71 in Court between 
15-1-54 and 18-1-56. These amounts were 
later paid to the State of Rajasthan under 
another order of the District Judge dated 
18-2-56. 

71. Under the order of the District 
Judge dated 18-2-56 the  plaintiff-com- 
pany paid to the State of Rajasthan he- 


tween 17-5-56 and 14-5-58 a sum of 
Rs. 11,34,058.34. These were amounts 
which fell due under the agreement 


dated 2-5-45 which had already become 
void. They were made under the orders 
of the Court during the pendency of the 
suit. 

72. Plaintiff-company is entitled to 
a refund of these amounts as we have 
held that the agreement dated 2-5-45 be- 
came void. The total comes to Rupees 
21,18,909.05. 
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73. As these payments were made 
for the period subsequent to the institu- 
tion of the suit in respect of which no 
relief was claimed in the suit we have no 
jurisdiction to determine the amount of 
compensation payable to the State under 
Section 65, Contract Act, for this period. 
It will be open to the State Government 
to institute a suit to recover compensa- 
tion for this period. 


74. After the decree was passed 
the plaintift-company paid a sum of 
Rs. 1,50,000/- to the State as royalty in 
accordance with the finding of the learn- 
ed District Judge incorporated in his 
decree. These payments were made after 
the decision of the suit and we cannot 
make any order in respect of these pay- 
ments either. 

75. It may be mentioned that the 
above figures have been taken from An- 
nexure 4 appended to the affidavit of Shri 
D. K. Parikh dated 29th April 1970. 
They were not disputed before us on 
behalf of the State. 


76. The trial Court dismissed the 
suit against the Union of India. It decreed 
it against the State of Rajasthan in the 
following terms :—— 

(1) The amount of royalty payable 
by the plaintiff to the defendant No. 2 is 
declared to be Rs. 1,50,000/- as royalty 
proper, attributable to concessions and 
privileges granted to the plaintiff. 

(2) The amount of the royalty over 
and above the sum of Rs. 1,50,000/- and 
paid as excess royalty is declared to be 
in lieu of income-tax, supér-tax and ex- 
cess profits-tax. 

(3) Since the plaintiff has paid full 
royalty and excess royalty to the defen- 
dant No. 2 upto 1956-57 and part payment 
has been made in respect of 1957-58 (as 
shown in the annexed schedule) the de- 
fendant No. 2 shall pay to the defendant 
No. 1 out of the excess royalty paid by 
the plaintiff (over and above Rs. 1,50,000) 
the amount of income-tax, super-tax, 
excess profits-tax, penal interest that has 
been assessed and demanded and which 
may hereafter be further assessed and 
demanded by the defendant No. 1 from 
the plaintiff, right from 1950-51 to 1958- 
59 (assessment years) according to the 
Schedule attached to this decree. With 
regard to the assessment year 1959-60 
the defendant No. 2 shall retain a sum 
of Rs. 1,50,000/- out of the total royalty 
of Rs. 2,92,326/- paid upto 31-3-1958 and 
refund the balance Rs. 1,42,326/- to the 
defendant No. i. If the demand of in- 
come-tax ete. be in some year or years 
more than the royalty paid in excess of 
Rs. 1,50,000/- the plaintiff would pay the 
balance to the defendant No. 1. In case 
the demand of tax from the I. T. O. is less 
than the excess royalty paid, the defen- 
dant No. 2 may retain the residue. The 
defendant No. 2 will thus pay to the 
defendant No. 1 according to the schedule 


à 
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a sum of Rs. 23,99.474.08 (amended on 
14-10-58) for the time being and the 
plaintiff will pay a sum of Rs. 15,66,785.91 
N.P. to the defendant No. 1 directly. 
These figures are provisional and subject 
to final assessment. 


(4) The plaintif shall in future pay 
to the defendant No. 1 directly the in- 
come-tax assessed or demanded in terms 
of Income-tax Act. But royalty will be 
assessed and comptted according to the 
terms of the grant as heretofore. A sum 
of Rs. 1,50,000/- will continue to be paid 
to the defendant No. 2 as royalty proper 
and out of the excess royalty the income- 
tax will be paid ta the defendant No. 1 
and the balance, if any, to the defendant 
No. 2. If the demend of income-tax is 
more than the excess royalty determin- 
ed the plaintiff shall make good the defi- 
ciency. 


We set aside the above decree as we 
have held that the agreement dated 
2-5-45 became void and the plaintiff is 
not entitled to any relief on the basis of 
_ that agreement. We however decree the 
“~-suit in favour of the plaintiff against the 
State for Rs. 7,84,539.60. Under Sec. 82, 
Civil P. C. we fix a period of three 
months within which the decree shall be 
satisfied. 


17. We pass an order for the re- 
fund of Rs. 21, 18 999.05 in favour of the 
plaintiff-company against the State of 
Rajasthan. This order shall be executable 
as a decree. Under Section 82, Civil 
P. C. we direct that the State Govern- 
ment shall satisfy the decree within a 
period of 3 months. It will be open to 
the Union of Indiato recover the income- 
tax dues falling due against the Com- 
pany from the latter. No amount shall 
be payable by the State Government to 
the Union of India. 


78. Having regard to the circum- 
stances of the case. we leave the parties 
to bear their own costs of the appeal. 


79. We may mention here that a 
cross-objection was filed by the plaintiff- 
company because an appeal against the 
judgment of this Court in Civil Reference 
No. 7/57 arising out of this suit was pend- 
ing before the Supreme Court. The ap- 
peal of the plaintiff was dismissed by 
their Lordships of the Supreme Court. 
The cross-objection was accordingly not 
pressed and was dismissed without any 
order as to costs. 


80. The appeal is decided as indi- 
cated above, 


Ordered accordingly. 
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State of Rajasthan and another, Ap- 
pellants v. Ratanlal Sogani, Respondent. 

First Appeal No. 9 of 1960, D/- 8-8- 
1969, against judgment of R. D. Gattani, 
Sr. Civil J., Aimer, D/- 6-10-1959. 

(A) Constitution of India, Article 311 
— Civil Servant — Manager appointed by 
Court of Wards under Ajmer Govern- 
ment Court of Wards Regulation (1888), 
S. 19, is a servant holding a civil post in 
the State as the State controls proceed- 
ing of Court of Wards for securing re- 
venue. AIR 1940 PC 82 & AIR 1960 Pat 
366, Followed. (Paras 9, 10, 11) 


(B) Limitation Act (1908), Arts. 102, 
120 — Term ‘wages’ under Article 102 
includes pay or salary — Suit to recover 


‘ arrears of pay is governed by Art. 102 


and not by Art. 120. AIR 1947 FC 23, 
Rel. on. (Para 12) 


(C) Limitation Act (1908), Article 102 
— Dismissal of civil servant — Order of 
dismissal passed in violation of Art. 311 
of Constitution — Suit to recover arrears 
of salary — Cause of action arises on a 
date when the salary of a particular 
period becomes due under terms of em- 
ployment and not when order of dis- 
missal is set aside. AIR 1963 Mad 425, 
Dissented from; Case law discussed. 
(Paras 13, 15) 
Cases Referred: Chronological Paras 
(1969) Civil Special Appeal No. 6 
of 1963, D/- 9-5-1969 (Raj), State 
of Rajasthan v. B. P. Walawal- 
kar 18 
(1968) AIR 1968 Bom 304 (V 55) = 
1968 Lab IC 1046, Dr. V. D. Angal 
v. State of Maharashtra 14 


(1968) AIR 1968 Madh Pra 204 

(V 55) = 1968 Lab IC 1165, Union 

of India v. P. V. Jagannath 

Rao 14 
(1966) AIR 1966 Punj 500 (V 53) = 

ILR (1966) 2 Punj 907, Union 

of India v. Ram Nath Chitory 14 
(1963) AIR 1963 Mad 425 (V 50) = 

ILR (1963) Mad 1014, State of 

Madras v. A. V. Anantharaman 13 
(1962) AIR 1962 SC 8 (V 49) = 

(1962) 1 SCR 886, Madhav Laxman 

Vaikunthe v. State of Mysore 13, 16 
(1960) AIR 1960 Pat 366 (V 47) = 

ILR 39 Pat 811, P. N. Sarkar v. 

State of Bihar 10 
(1954) AIR 1954 SC 493 (V 41) = 

1955 SCR 599, State of Madhya 

Pradesh v. G. C. Mandawar 16 
(1947) AIR 1947 FC 23 (V 34) = 

1947 FLJ 56, Punjab Province v. 

Tara Chand 2, 13, 14 


(1940) AIR 1940 PC 82 (V 27) = 
67 Ind App 197, Bhagwan Baksh 
Singh v. Secy. of State 9 
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B. C. Chatterjee Addl. Govt. Advo- 
cate, for Appellants; S. L. Gupta and 
R. P. Goyal, for Respondent. 

JUDGMENT :—This appeal by the 
State of Rajasthan and the Collector, 
Ajmer against the judgment and decree 
of the Senior Civil Judge, Ajmer dated 
6th October, 1959, arises out of a suit 
instituted by respondent Ratanlal Sogani 
for a declaration that the order of term1- 
nation of his service No. 1544 dated 11-5- 
1950 (Ex. A-10) is null and void and as 
such he should be deemed to be in ser- 
vice of the Court of Wards. Further a 
decree for arrears of salary amounting 
to Rs. 11323/- and Rs. 760/- spent by him 
in the defence of two criminal cases 
launched by the Court of Wards against 
him and a further sum of Rs. 2000/- as 
damages be passed in his favour. 

The respondent alleged that he was 
a permanent employee of the department 
of the Court of Wards, Ajmer and was 
placed under suspension on 24th Septem- 
ber, 1949 by the Additional Assistant 
Commissioner and Officer-in-Charge, 
Court of Wards, Ajmer on the pretext of 
facilitating thorough investigation into 
the complaints of misconduct against him 
and that on 8th April, 1950 sanction for 
the prosecution of the plaintiff for of- 
fences under Sections 420, 467 and 471 of 
the Indian Penal Code was also given by 
the same officer. 

But without holding any depart- 
mental enquiry and awaiting the result 
of the criminal cases, the Additional 
Assistant Commissioner, mala fide order- 
ed the termination of the respondent’s 
service, on lith May 1950 vide Order 
No. 1544 dated llth May, 1950. It was 
alleged that the order of termination of 
the plaintiff’s service was a guise for his 
dismissal on the ground of alleged mis- 
conduct and was a fraud perpetrated on 
the constitutional protection guaranteed 
to the plaintiff under the provisions of 
Art. 311 of the Constitution of India and 
the various rules which govern his ser- 
vice conditions, that no opportunity as 
required by law was afforded to the 
plaintiff before the said order was passed 
and the principles of natural justice were 
not even followed. It was also alleged 
that in one of the criminal cases the 
plaintiff was discharged and in the other 
he was acquitted. The plaintiff, there- 
fore, after giving a notice to the Chief 
Secretary, Government of Ajmer, State 
of Ajmer, the Deputy Commissioner, 
State of Aimer and the Secretary to the 
Ministry of Home Affairs, New Delhi, 
instituted the present suit. It may be 
stated that the suit was instituted in the 
beginning against the Union of India, 
New Delhi. The Deputy Commissioner, 
State of Ajmer, Incharge Court of Wards, 
State of Ajmer and the Chief Secretary, 
Government of Ajmer, but subsequently 
after the merger of the State of Aimer, 
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into the State of Rajasthan the latter 
was impleaded as a party and the suit 
continued against the State of Rajasthan 
and the Collector, Aimer. 

a Be The defendants contested the 
suit and it was stated that the plaintiff 
was only a temporary employee of the 
estates under the superintendence of the 
Court of Wards and was being paid by 
the estate to which he was attached, that 
he was not a civil servant and could not 
invoke the protection afforded under 
Art. 311 of the Constitution of India. It 
was stated that the order of suspension 
against the plaintiff was passed because 
there were serious allegations of cheat- 
ing, fraud and drawing of bogus travel- 
ling allowance and so the matter was re- 
ferred to the Anti Corruption Depart- 
ment who after enquiry found a 
prima facie case for his prosecution for 
offences under Sections 420, 467 and 471 
of the Indian Penal Code and pending 
enquiry into the allegations of miscon- 
duct, order of the plaintiffs suspension 
was passed. Subsequently owing to the 
release of the estate of Pisangan from 
the superintendence of the 
Wards on 16th May, 1950 to which estate 
the plaintiff was attached his services 
were terminated by the department with 
effect from 16th June, 1950 because a 
consequent reduction in the establishment 
had to be made. It was also stated that 
the plaintiff was not entitled to any 
decree for the amounts mentioned in 
the plaint and that his claim for the re- 


- covery of the said amounts was barred by 


limitation under Arts. 14, 22 and 23 of the 
Limitation Act and also under section 27 
of the Ajmer Government Court of Wards 
Regulations. 


Court of- 


£ 


3. On the aforesaid pleadings the . 


learned Senior Civil Judge framed as 
many as 14 issues and after the parties 
had led evidence, the learned Senior Civil 
Judge after hearing them declared that 
the disputed order No. 1544 dated 11-5- 
1950 terminating the services of the plain- 
tiff was void and inoperative and that 
the plaintiff at the time of the filing of 
the suit i.e. on 7-11-1955 remained an 
employee of the former State of Aimer. 
Further a decree for a sum of Rs. 11323/- 
in respect of the salary upto the date of 
the suit was passed in favour of the plain- 
tiff. In respect of the other claims of the 
plaintiff, the suit was dismissed. 


4. It may be mentioned here that 
the plaintiff was permitted to sue in 
forma pauperis becauseit was found that 
he had not sufficient means to pay the 
court-fee. The decree, therefore direct- 
ed that the court-fee shall be the first 
charge on the subject-matter of the suit. 
Costs were also allowed to the plaintiff 
to the extent of his success and, three 
months’ time was allowed to the defen- 
dants to pay the decretal amount to the 
plaintiff. 
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5. Against this 
decree, the State af Rajasthan and the 


Collector, Ajmer fied the present appeal- 


and also applied Zor the stay of the 
execution of the decree and this Court by 
its order dated 14th July, 1960, stayed 
the execution of the decree till the deci- 
sion of the appeal on the condition that 
if the appellant is not successful, it will 
pay future interest to the respondent at 
6% p. a. from that date till the decision 
of the appeal. 

6. In this Court learned Additional 
Government Advocate has raised the 
following three contentions: 

(i) that the respondent was not hold- 
ing a civil post at the time his services 
were terminated but was a statutory 
agent of the ward and so the provisions 


of Article 311 of the Constitution could 
not be invoked, and his services were 


rightly terminated on one month’s notice, 
(ii) that the claim regarding the 
arrears of salary is barred by limitation, 
Art. 102 of the Limitation Act being ap- 
plicable to it, 
R (iii) in any case no decree for the 
arrears of dearness allowance should have 
been passed. 


T. In regard to the first conten- 
tion, the argument is that the Court of 
Wards, Ajmer was only a statutory body 
and not a department of the State and as 
such the plaintiff cannot be said to be 
holding a civil post under the State. Atten- 
tion in this connection is invited to the 


provisions of Secticns 4, 10 and 11 of the. 


Ajmer Government Court of Wards Re- 
gulation 1888 (Regulation No. 1 of 1888) 
(hereinafter called the Regulation). 


It is also pointed out that the plain- 
tiff was being paid his salary from the 
income of the estate and not from the 
funds of the Government. Learned coun- 
sel for the respondent however, on the 
other hand urges that the Court of Wards 
was only a department of the State and 
all its employees should be deemed to be 
holding civil posts under the State. It 
is pointed out that the Deputy Commis- 
sioner was the Court of Wards and that 
superintendence of the property of any 
ward could be assumed by the Court of 
Wards with the previous sanction of the 
State Government and that all payments 
by the Court of Wards were subject to 
fhe rules made under this Regulation by 
the State Government vide Section 28 
which enabled the State Government to 
make rules consistent with the Regulation 
for the purposes mentioned in (a) to (j) 
and such rules were to take effect after 
they had been published in the official 
gazette. 

8. The first point, therefore, which 
dfises for determination is whether the 
fespondent was a statutory agent of the 
ward or was holding a civil post under 
the State. For this purpose it is neces- 
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judgment and,’ Mesary ‘to examine the object behind the 


Rë ulation. The Regulation was made in 
the™year 1888. At that time the Land 
Revenue recovered from the landholders 
must have been the major source of the 
revenue of the State. -If the landholder 
happened tobe aminor ora person incap- 
able of managing his estate, the State in 
order to safeguard the interest of the 
disqualified landholder as also for the 
recovery of land revenue enacted the 
Regulation, one of its object most prob- 
ably being the recovery of land reve- 
nue easily and more certainly. 


Before this Regulation was made, 
provisions relating to the Courts of Wards 


formed part of Ajmer Land and Revenue 


Regulation 1877 (Sections 101 to 105). 
The Regulation defines ‘Government 
Ward’ as a person of whose property, or 
of whose person and property, the Court 
of Wards may for the time being have 
the superintendence under the Regula- 
tion and the ‘landholder’ as istimarardar, 
bhumia, jagirdar, muafidar, malguzar or 
assignee or revenue, and includes any 
person having an interest in an estate 
subject to the payment of the local rate 
under the Ajmer Rural Boards Regula- 
tion, 1886. (Regulation VI of 1886), vide 
section 3 (2) and (3). Section 4 says that 
“the Deputy Commissioner shall be the 
Court of Wards.” Under Section 5 every 
landholder shall be under the jurisdic- 
tion of the Court of Wards. Section 7 
enumerates the cases in which the land- 
holder is to be deemed to be disqualified. 
Section 9 indicates that the Court of 
Wards could assume the superintendence 
of the property of any person with the 
previous sanction of the State Govern- 
ment. 


Section 10 empowers the Court of 
Wards to appoint, suspend and remove a 
manager of the property of any Govern- 
ment ward under its superintendence 
subject to the rules made under this 
Regulation. Under Section 17 restric- 
tions have been put on the powers of the 
Court of Wards in regard to the transfer 
of the wards’ property and borrowings on 
behalf of the ward. Section 24 deals with 
the withdrawal of superintendence of 
Court of Wards. Section 26 speaks of the 
control of the State Government over the 
proceedings of the Court of Wards under 
the Regulation and lastly Section 28 em- 
powers the State Government to make 
rules consistent with this Regulation, in 
the matter of appointments or removing 
guardians and managers and in fixing 
their remuneration etc. 


3. It will appear from the above 
provisions that it is the landholder upon 
whose disqualification the Court of Wards 
had to assume superintendence over his 
person and property with the previous 
sanction of the State Government. The 
State has also retained control over the 
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proceedings of the Court of Wards ‘ond 


all appointments of the Manager.:..etc. 


were to be made by the Court of Wards - 


in accordance with the rules framed py 
the Government. In order, therefore, to 
ensure that on the l 
landholder his property may not be dis- 
sipated and the land revenue of the.State 
may be ensured the Regulation seems to 
haye been enacted. It cannot be said 
that Court of Wards was a statutory body 
having its independent existence. The 
position of the Court of Wards seems to 
me like that of any other department of 
the State and in my view a manager ap- 
pointed by the Court of Wards would be 
a servant of the State just like other 
servants holding a civil post în the State. 

In Bhagwan Baksh Singh v. Secy. of 
State, AIR 1940 PC 82, their Lordships 
were dealing with the provisions of 
United Provinces Court of Wards Act (4 
of 1912) and while examining the scheme 
of the Court of Wards Act their Lord- 
ships observed that: 

"The objection of disqualification 
under Sec. 8 is no doubt threefold—it 
will protect persons incapable of manag- 
ing their own affairs—it will prevent the 
splitting up or as the Act itself says ‘the 
dissipation of the property’ and in either 
event it will enable land revenue to be 
ae easily and more certainly collect- 
ed. 

It was further observed that: 

“That the collection of land revenue 
is an important consideration is apparent 
both from the objects aimed at and from: 
the fact that by Section 4 of the Act, the 
Board of Revenue is made the Court of 
Wards for the United Provinces. Indeed, 
in earlier schemes in respect of the dis- 
qualification of proprietors the necessary 
provisions were contained in the Land 
Revenue Acts themselves, and even in 
the present Act the definition of pro- 
prietor is only reached by reference to 
‘Mahal’ and its meaning in the Land Re- 
venue Act from time to time in force. 
Moreover though minors, certain females 
and lunatics—to take three of the classes 
mentioned in Section 8 of the Act—may 
require protection whether their property 
be in land or personalty, it is to be 
observed that under that section only 
proprietors, i.e., those beneficially inter- 
ested ina mahal, are dealt with, and mahal 
primarily means a local area held under 
a separate engagement for the payment 
of land revenue: No doubt when once a 
proprietor is made a ward, all his pro- 
perty is, under Section 16 (1) of the Act, 
put under the superintendence of the 
Court of Wards, but the original assump- 
tion of wardship is only possible in the 
case of proprietors or land-owners paying 
land revenue.” 

10. The above observation apply 
with equal force to the provisions of the 
Regulation and here also the Deputy Com- 


qnna Mls fin  <Tr r“ AW 


Se a E i 
State v. Ratanlal Sogani (Bhargava J3 


disqualification of a ' 


[Prs. 9-11] Raj. 145 


missioner has been made a Court of 


“Wards and its provisions apply only to 


disqualified landholders 
revenue to the State. 


*. A similar question came up for deci- 
sion before the Patna High Court in 
P. N. Sarkar v. State of Bihar, AIR 1960 
Pat 366. There also the contention of 
the Government Advocate wa» that the 
manager of the Court of Wards was more 
like that of a statutory agent of the ward 
than of a Government servant. The con- 
tention was overruled and the learned 
Chief Justice observed that: 

“It is true that the plaintiff had te 
perform statutory duties and that he had 
statutory powers under Sections 40 and 
41 of Act IX of 1879. It does not, how- 
ever, necessarily follow that the plaintiff 
was not holding a civil post under the 
State Government within the meaning of 
Article 311 of the Constitution. On the 
contrary the appointment of General 
Manager is made by the Board of Reve- 
nue under Act IX of 1879 with the 
sanction of the State Government. Sec- 
tion 20 of Act IX of 1879 states that the 
Court of Wards may appoint one or more’ 
Managers for the property of any ward 
and one or more guardians for the care 
of the person of any ward under the 
charge of the Court of Wards control and 
remove any Manager or guardian so ap- 
pointed. Section 5 of the statute states 
that ‘the board of Revenue shall be the 
Court of Wards for the territories to 
which this Act extends’.” 

“It is manifest that the Board of Re- 
venue is not a statutory body with a dis- 
tinct legal personality independent of 
the Government. On the contrary, tne 
Board of Revenue is nothing but a name 
for a body of civil servants under the 
State Government.” 

The learned Chief Justice after examin- 
ing the history of the Legislature came 
to the conclusion that: 

"The plaintiff was holding a civil 
post under the State of Bihar within the 
meaning of Article 311 of the Constitu- 
tion and that he was entitled to a notice 
in terms of that Article before the order 
of dismissal was passed by the Board of 
Revenue.” 


The provisions of the Ajmer Regulation 
are also almost Similar to the provisiuns 
of the Bengal Act No. IX of 1879. I 
therefore, agree with the finding of the 
lower court that the respondent at the 
time of termination of his service Was 
holding a civil post under the State. 

11. It is not necessary to examine 
in detail the contention which was raised 
in the Court below that the responderts 
services were simply terminated and trat 
he was not dismissed so as to attract the 
provisions of Article 311 of the Consti- 
tution of India because the learned Addi- 
tional Government Advocate has nof 
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seriously pressed this contention in this 
Court, nor indeed he could have done so 
because it is obvious that before the 
order of termination of the respondent's 
Services was passed, he was suspended 
pending enquiry imzo the allegations of 
misconduct involvimg criminal offences 
like cheating and forgery and that sanc- 
tion for his prosecution in two cases was 
also given by the Cfiicer-in-charge of the 
Court of Wards. 

It is further clear that the order of 
termination of the respondent’s service 
stated that owing to the releasing of the 
estate of Pisangan from the superinten- 
dence of the Court cf Wards on 16th May 
1950 and consequen> reduction in the 
establishment in this department, ms 
services were terminated. But the learn- 
ed Senior Civil Judge has rightly pointed 
out that on the date this order was pass- 
ed, the respondent was not the manager 
of the estate of Pisangan but had already 
been transferred ta another estate of 
Bali which till that date was not released 
from the superintendence of the Court of 
Wards. It has also been pointed out by 
“the learned Senior Tivil Judge that ser- 
vice of no other person excepting the res- 
pondent was terminated the position 
which was not challenged on behalf of 
the appellant. Even the officer who had 
passed the order of termination of the 
respondent’s service was not examined on 
behalf of the appellant to show that in 
the case of the respondent the order was 
simply of the termination of his service 
and was not motivated by other consi- 
derations of his misconduct. 


Having regard to all these circum- 
stances that there were allegations of 
misconduct against the respondent, that 
he was suspended pending enquiry into 
those allegations sanction for his prosecu- 
tion was also given and that no other per- 
son excepting the respondent was re- 
trenched, it is clear that the order 
terminating the services of the respon- 
dent was only a guise for his dismissal. 
That being so it is quite clear that the 
procedure laid down under Article 311 
should have been fcllowed before the 
Said order was passed. It is not the case 
of the appellant tha> the procedure laid 
down in Article 311 was followed befcre 
the order dated llth May, 1950 (Ex. 10) 
terminating the service of the respon- 
dent was passed. It, therefore, follows 
that the said order is null and void and 
inoperative. 


12. Once it is found that the order 
of termination of the respondent’s ser- 
vices was null and void then the neces- 
sary corollary is that he is entitled ts 
his pay and allowance which he was 
getting at that time. Although the plaint 
as well as the decree is silent about the 
period for which the arrears of salary 
were claimed or allowed, but it apnears 
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of sdlary at the rate of Rs. 120/- p. m. 
and. dearness allowance at the rate of. 
Rs. 50/- p. m. from 24th September, 1949 
1.e. from the date of his suspension to the 
date of the suit after giving allowance to 
the amount which he had received as 
subsistence allowance from 24th Septem- 
ber, 1949 to 15th June, 1950. 


It is, therefore, clear that the arrears 
of salary and dearness allowance were 
claimed for a period of more thar, three 
years and the learned Additional Govern- 
ment Advocate has, therefore, contended 
that a part of the respondent’s claini was 
barred by limitation because Article 102 
of the Indian Limitation Act, 1903 pres- 
cribes a period of three years for the re- 
covery of wages not otherwise expressly 
provided for by the schedule and the 
period of limitation runs from the date 
when the wages accrued due. In the opi- 
nion of the learned Senior Civil Judge the 
suit for recovery of arrears of salary was 
governed by the Art. 120 of the Limita- 
tion Act. Learnéd counsel for the res- 
pondent has conceded that for a suit of 
this nature the appropriate Article of the 
Limitation Act is 102 and not 120. In 
Punjab Province v. Tara Chand, AIR 1947 
FC 23, it was laid down that: 

“The term ‘wages’ in Article 102 in- 

cludes pay or salary. Therefore, the 
period of limitation for a suit to recover 
arrears of pay is governed by Art. 102 
and not by Arts. 115, 120 or 131.” 
It was further pointed out that Art. 120 
is applicable to suits for which no period 
of limitation is provided elsewhere in the 
schedule and because. for a suit to re- 
cover arrears of pay the period of limiia- 
tion is provided in Article 102, Article 120 
is, therefore, not applicable. 

13. But the question on which the 
Parties have joined issue is as to when 
the wages accrued due in the present 
case. The contention of the learned 
Additional Government Advocate is that 
the salary became due at the end of each 
month while the learned counsel for the 
respondent says that it could not accrue 
due as long as the order of the termina- 
tion of the respondent’s services was not 
set aside. In this connection he has re- 
ferred to the Fundamental Rule 52, which 


‘Says that: 


"The pay and allowances of a Gov- 
ernment servant who is dismissed or re- 
moved from service cease from the date 
of such dismissal or removal.” 

It is urged that because the pay and 
allowance of the respondent had ceased 
from the date his services were terminat- 
ed they could not have accrued due with- 
in the meaning of Article 102 of the 
Indian Limitation Act till that order was 
Reliance is placed on State of 
Madras v. A. V. Anan aman, AIR 
1963 Mad 425, where it was held that: 
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“The right to recover arrears of 
salary by public servants accrues to him 
only when the order of dismissal is set 
aside either in departmental appeal or 
by a Civil Court. By reason of R. 54 ef 
Fundamental Rules in case of such an 
employee the right to salary ceases the 
moment an order of dismissal or removal 
is made and it is not open to the em- 
ployee to recover the salary without 
having the order of dismissal set aside. 
Fundamental Rule 52 contemplates no 
distinction between an irregular and im- 
proper order which has been set aside by 
departmental authorities and one declar- 
ed to be invalid by a Civil Coursi. 

A suit brought within three years 

from the date of reinstatement, for the 
recovery of salary for the period for 
which the dismissal was in force is with- 
in the time prescribed.” 
Further reliance is placed on a recent 
Division Bench decision of this Court m 
State of Rajasthan v. B. P. Walawalkar, 
Civll Special Appeal No. 6 of 1963, D/- 
9-5-1969 (Raj), and it is urged that in 
that case the judgment in AIR 1963 Mad 
425, was impliedly approved aad this 
being the decision of a Division Bench is 
binding upon this Court. It is therefore, 
necessary to examine the judgment of 
the Division Bench of this Court because 
tf it has taken the same view as has been 
taken in the Madras case, then it will 
have a binding force on this Court sitting 
singly. No doubt in that case some 
observations of the learned Chief Justice 
in the Madras case were extracted but 
on the facts the learned Judges held that 
letter Ex.4 dated 21-2-1950 will not create 
any bar in the way of the plaintiff to file 
a suit for his salary.” 


Therefore, having regard to the facts 
ef that case the learned Judges were not 
called upon to decide whether by virtue 
of Fundamental Rule 52 salary of an 
employee who had been removed 2r dis- 
missed from service accrued due only 
when that order was set aside or continu- 
ed to accrue due where such order was 
null and void from its inception. At this 
stage I must say that there is divergence 
ef judicial opinion on the above question 
and some High Courts following the deci- 
sion of the Federal Court in AIR 1947 FC 
23 and the decision of the Supreme Court 
in Madhav Laxman Vaikunthe v. State of 
Mysore, AIR 1962 SC 8, have reached the 
conclusion that the order of i scal 
being null and void from its inception, 
the employee’s salary accrues due month 
by month even before such order is set 
aside or the employee is re-instated 


14. Before I proceed to notice the 
decisions of the other High Courts, it is 
necessary to refer to the aforesaid two 
decisions of the Federal Court and the 
Supreme Court. In the Federal Court 
case the employee was a Sub-Inspector 
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of Police who was dismissed from service 
and he claimed a declaration that the 
order of his dismissal was void and of no 
effect inasmuch as it was made by an 
officer subordinate to the authority by 
which he had been appointed and thus 
contravened the direction laid down in 
Section 240 (2), Constitution Act and he 
also claimed arrears of pay irom 20-3- 
1938 till 2-1-1941 the date on which he 
was normally due to retire froin ser- 
vice. 

In the High Court the suit for decla- 
Tation was decreed but was dismissed 
for arrears of pay as being not maintain- 
able. On appeal the Lahore High Court 
reversed the decree of the trial Court on 
the second point, but held that by virtue 
of Article 102 Schedule 1, Limitation Act, 
he was entitled to recover arrears of pay 
only in respect of such period of his ser- 
vice as fell due within three years im- 
mediately preceding the institution of 
the suit. When the matter came up 
before the Federal Court in eppeal by 
the Punjab Province, it was observed by 
Zafrulla Khan, J. that: 

“It is necessary to point eut that- 
this is not a case for recovery of damages 
or wrongful al as was sought to 
be contended at one stage by counsel for 
the appellant. The order of 19-3-1938 
purporting to dismiss the respondent 
having been made by an authority that 
had been expressly debarred by Sec- 
tion 240 (2), Constitution Act from 
making it was utterly void vf ail effect. 
It was in the eye of the law no more than 
a piece of waste-paper. The position is 
that the respondent was never legally 
dismissed from service and continued in 
law to be a Sub-Inspector of Police till 
the date on which he was under the 
conditions of his service due ty retire. 
He was thus entitled to draw his salary 
a the period of his service after 19-3- 

5 8.” 
The Court further held that: The em- 
ployee could also recover the amount of 
his salary by means of a suit., The ap- 
peal was dismissed. This decision clear- 
ly points out two things; firstly, that the 
order of dismissal being void was in the 
eye of law no more than a piece of waste- 
paper; secondly, that the respondent was 
never legally dismissed from service and 
continued in law to be a Sub-Inspector 
of Police. In the Supreme Court case, a 
suit was filed against the State of Bomi- 
bay for a declaration that the order of 
the Government dated August 11, 1948, 
was void, inoperative, wrongful, illegal 
and ultra vires, and for recovery of 
Rs, 12,866 odd on account of his arrears 
of salary, allowances ete., with interest 
and future interest, by the employee who 
was illegally reverted and the claim as 
regards arrears of salary and allowance 
Poa allowed in part by the Supreme 
O E 
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The aforesaid two decisions were 
distinguished by the Madras High Court 
in the above noted case and it was 
observed that in the case of AIR 1947 
FC 23, the applicability of Fundamental 
Rule 52 was not considered while the 
Supreme Court case was not one where 
F. R. 52 presented the accrual of salary. 
This decision was noticed by the Bombay 
High Court in Dr. V. D. Angal v. State 
of Maharashtra, AIR 1968 Bom 304, and 
the learned Judges of the Bombay High 
Court disagreed with the view taken by 
the Madras High Court on the ground 
that in a suit where the employee seeks 
a declaration that the order of his dis- 
missal is void in breach of the provisions 
of Article 311 of the Constitutinn he is 
bound to ask for salary during the period 
between the dismissal and the filing of 
the suit. If he omits to sue for the 
salary he would not be entitled to sue 
for the same under 2. 2, R. 2, Civil P. C. 

secondly Funcamental Rule 52 did 
not lay down any new principle and the 
Same consequence must follow from the 
termination of the relationship whether 
or not such a provision is made. In the 
opinion of their Lordships Rule 52 or any 
such rule provides only normal conse- 
guences of breaking of relationship of 
master and servant and nothing more. 
The assumption tha: termination of ser- 
vice is a valid termination is implicit in 
this rule. It does not give a starting 
point of limitation. The same question 
also came up for consideration before the 
Madhya Pradesh High Court in Union of 
India v. P. V. Jagannath Rao, AIR 1968 
Madh Pra 204, and it was held that: 

“An order of dismissal of a civil 
servant passed in violation of Section 240 
of the Government of India Act, 1935 or 
Art. 311 of the Comrstitution, is inopera- 
tive and void from the very beginning 
and has no legal effect whatsoever. When 
in a suit such an order is declared to be 
iroperative and void, the declaration of 
the Court does not make the order void 
but merely declares or exposes the 
already existing intirmity in the order. 
Such an order of dismissal being in- 
effective from its inception, the civil ser- 
vant continues in service in spite of the 
order and it is not necessary that the 
order should be cancelled or the civil 
servant should be reinstated. An order 
cancelling the dismissal or reinstating the 
civil servant will be entirely superfluous. 
If an order of reinstatement, is passed it 
does not furnish a new cause of action 
for recovery of salary. The cause of 
action for the salary accrues every 
month. Para 2042 of the Railway Esta- 
blishment Code will have no application 
to such a case. Therefore a claim to 
salary for a period prior to three years 
of the institution of the suit for recovery 
of arrears will be clearly barred by 
limitation under Art. 102 of the Limita- 
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tion Act, 1908.” = 
It was further held that: 
“Earlier suit for declaration that 


order for termination of plaintiff’s ser- 
vices was invalid and void—claim for 
arrears of salaries which had accrued 
due till then not included in that suit—~ 
such claim included in ican suit 
is barred under: O. 2, R. 


Their Lordships did not agree with the 
view taken in the Madras case. In Union 
of India v. Ram Nath Chitory, AIR 1966 
Punj 500, also the learned Judges dissent- 
ed from the view taken in the Madras 
case and held that: 


“By granting a declaration about the 
legality or illegality of dismissal, the 
Court does not create any right in the 
plaintiff. It merely removes an illegal 
order from the way of the plaintiff. That 
would not affect the accrual of cause of 
action in any manner, and the cause of 
action would still arise on the day the 
salary for a particular period becomes 
due under the terms and conditions of 
employment. 


If the dismissal or removal itself is 
illegal, logically it must follow that any 
rule made by Government which pre- 
vents accrual of pay and allowances from 
date of such dismissal or removal would 
never, in the eyes of law, come into 
operation. In deciding the legality or 
illegality of such an order, the Court 
merely declares whether or not any 
order deserving the attention of law was 
passed, Such an order cannot by its very 
nature, alter the date of accrual of cause 


of action. The function of Courts is to 
interpret law and decide disputes about 


existing legal rights. The conception of a 
judicial decision as being one declaratory 
of pre-existing legal rights finds expres- 
sion in the law reports of many count- 
ries. 


15. The ratio of these decisions is 
that by setting aside the order of dis- 
missal which is void from its inception, 
no new right accrues to the plaintiff. Nor 
does it affect the accrual of cause of 
action in any manner. The declaration 
about the illegality of dismissal; (1) re- 
moves an illegal order from the way of 
the plaintiff; (2) if the order of dismissal 
is void from its inception then Funda- 
mental Rule 52 would never in the eye of 
law come into operation; (8) that the 
plaintiff is entitled to file a suit for re- 
covery of arrears of salary along with 
the suit for the declaration that the order 
of dismissal is illegal and in case he fails 
to claim the former relief, Order 2, R. 2 
would come into operation and would bar 
his right to file a second suit for that 
relief. I am in respectful agreement with 
the above mentioned reasons and I am 
also of the view that despite the void 
order of dismissal the cause of action for 
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salary would arise on the date the salary 
of a particular period becomes due under 
the terms and conditions of the employ- 
ment. In principle a void orde: of dis- 
missal or removal from service should 
be treated as nullity as opposed to void- 
able orders which remain binding until 
rescinded, quashed or reversed. That 
being so the plaintif’s claim for arrears 
of salary could be decreed only tor a 
period of three years and two months and 
as a result the decree of the trial Court 
shall have to be modified. 


16. As regards the third conten- 
tion the learned Additional Government 
Advocate relied upon State of Madhya 
Pradesh v. V. G. C. Mandawar, AIR 1954 
SC 493, where the Court refused to issue 
a writ of mandamus to compel the pay- 
ment of dearness allowance. This deci- 
sion has, however, no application in the 
present case because here the respondent 
is claiming the arrears of dearness allow- 
ance which he would have got if his 
services had not been illegally terminated 
by the order Ex. A-10. It was observed 
by the Supreme Court that: 

“Rule 44 of the Fundamental Rules 
confers no right on the Government ser- 
vants to the grant of dearness allowance; 
it imposes no duty on the State to grant 
compassionate allowance at its own dis- 
cretion. No mandamus can, therefore, 
issue to compel the exercise of such a 
power. Nor, indeed, could any other 
writ or direction be issued in respect of 
it, as there is no right in the applicant 
which is capable of being protected or 
enforced.” 

It was further pointed out by their Lord- 
ships that: 

“But we are not concerned in the 
present proceedings with any debt pay- 
able by the Government. The claim is 
not to recover arrears of dearness allow- 
ance which had accrued due under the 
~ rules in force relating thereto. The claim 
now put forward is to compel the Gov- 
ernment to grant dearness allowance at 
a particular rate, and under Rule 44 of 
the Fundamental Rules, such a claim is a 
matter of grace and not a matter of 
right” | l 
So a distinction was pointed out between 
cases where the claim is for the recovery 
of arrears of dearness allowance which 
had accrued due under the rules and 
where the claim was to compel the Gov- 
. ernment to grant dearness allowance at 
a particular rate. This decision instead 
of supporting the contention of the learn- 
ed Additional Government Advocate, 
helps the other side. In Madhav Laxman 
Vaikunthe’s case, AIR 1962 SC 8, the 
claim included the amount due for arrears 
of dearness allowance and that claim was 
decreed in that case. This contention 
has, therefore, no force and the respon- 
dent is entitled to claim his salary at 
the rate of Rs. 120/- p. m. and dearness 
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allowance at the rate of Rs. 50/- p. m. 
for a period of 38 months prior to the 
institution of the suit. The rest of the 
claim which is beyond the period of 38 
months is barred by limitation. 

17. The result, therefore, is that 
the appeal is partly allowed and the 
decree passed by the lower Courtis modi- 
fied to this extent that there shall be a 
decree for a sum of Rs. 6460/- in favour 
of the respondent for his claim for arrears 
of salary and dearness allowance instead 
of Rs. 11323/-. Further the appellant 
shall pay interest to the respondent at 
the rate of 6% p.m. on the aforesaid 
amount from 14th July, 1960 to this date 
as per order of this Court dated 14th 


July, 1960. Because the appeal has 
partially succeeded, each party shali 
bear its own costs of this appeal. The 


respondent shall get costs of the lower 
Court to the extent his claim has been 
upheld by this Court, 

Order accordingly, 
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Furkan, Appellant v. Mst. 
Begam, Respondent. 


Second Appeal No. 641 of 1962, 
D/-11-3-1970, against decree of P. L. 
eis Dist. J., Partapgarh, D/- 28-8- 

(A) Muhammadan Law — Will — 
Bequest in favour of heir — Validity — 
Consent of other heirs necessary after 
testator’s death — Testator, may however 
give specified share extending to one-third 
to a stranger without consent of heirs— 
AIR 1922 PC 391, Rel. on. (Paras 7, 8) 
Relief to be specifically stated — Suit ior 
possession of whole of land and for per- 
petual injunction — Plaintiff and defend- 
ant both found entitled to half share each 
in disputed land —- No prayer by plain- 
tiff for division of land by partition and 
for possession of his share — Only pro- 

er relief which could be granted in 
avour of plaintiff held was a decree for 
joint possession over land after declaring 
plaintiff and defendant as entitled to half 
share. (Para 9) 
Cases Referred: Chronological Paras 
(1922) ATR 1922 PC 391 (V 9) = 28 

Cal WN 31, Salayjee v. Fatima 

Bibi l 

Ganpat Singh, for Appellant. 

JUDGMENT: This is a defendant's 
second appeal arising out of a suit for 
possession and perpetual injunction per- 
taining to agricultural land situated in 
village Uncha, Tehsil Nimbahera. 

2. The plaintiff-respondent Mst. 
Mumtaz Begam. filed a suit out of which 


DN/EN/B959/70/GMJ/D 


Mumtaz . 


150 Raj. [Prs. 2-8] 


this appeal arises on 30-6-1969 alleging 
that the land in question belonged exclu- 
sively to her father Mehrab Khan, who 
died on 21-3-1957. It is alleged that 
Mehrab Khan had executed a will dated 
17-6-1943 with respect to the property in 
question as also the other property in 
ber favour. A copy of the will has been 
produced, and marked Ex. P-1. The 
plaintiffs case is that after Mehrab 
Khan’s death she took possession of the 
land in question but on 20-6-1957 the de- 
fendant-appellant Furkan took forcible 
possession of the same. Consequently she 
instituted the present suit in the Court 
of Sub-Divisional Officer, Nimbahera, for 
possession of the land and also for per- 
petual injunction restraining the defend- 
ant from interfering with her possession 
in future. 


3. The dezendant-appellant Furkan 
denied the execution of the will Ex. P-1, 
and pleaded that he had been in posses- 
sion of the land in question after the 
death of Mehrab Khan as the latter’s heir, 
as being the son of Irfankhan, brother of 
Mehrab Khan. His case was that the 
property in question belonged not tə 
Mehrabkhan alcne but to Mehrabkhan 
and his brother Irfan Khan jointly and 
that Mehrabkhan was not competent to 
bequeath the lend in question to the 
plaintiff. 


4. After recording the evidence 
produced by the parties the sub-divisional 
fficer dismissed the plaintiffs suit. Ou 
appeal by the plaintiff the learned Dis- 
trict Judge reversed the judgment and 
decree of the trial Court and passed a 
preliminary decr2e for partition of the 
suit land declaring that the plaintiff snall 
get 2/3rd share, and the respondent-de- 
fendant will get 1/3rd share on partition. 
He further directed that a Commissioner 
be appointed to tarry out the partition. 
Aggrieved by the judgment and decree 
passed in the plantifi’s favour by the 
learned District Judge, Partapgarh the 
defendant has ceme in second appeal to 
this Court. 


5. The respondent has not put in 
appearance in spite of service of notice 
of appeal, and, therefore, this appeal has 
been heard ex parte. 


6. The lezrned District Judge has 
found that the Iznd in question belonged 
exclusively to Mehrab Khan. He has also 
held that the execution of the will 
Ex. P-1 has been fully established. How- 
ever: the learned District Judge has up- 
held the bequest in favour of the plain- 
tiff to the extent of 1/3rd only as accord- 
ing to Mahomedan Law by which the 
parties are governed, Mehrab Khan could 
not have bequeathed more than 1/3rd ot 
his property to his heir. In this view of 
the matter he upheld the bequest to the 
extent of 1/3rd anly. Out of the rest of 
2/3rd he was of the opinion that the 


furkan v. Mumtaz (Lodha JJ 


A. I. R. 


plaintiff being the daughter of Mehrab 
Khan and Furkan being the brother’s son 
of Mehrab Khan were entitled to get 
1/Srd each. Consequently he came to the 
conclusion that the plaintiff Mst. Mwuntaz 
Begam was entitled to get 1/8rd by will, 
and 1/3rd by inheritance, that is, 2/3rd in 
all and Furkan was entitled to get i/3rd 
as heir. Having come to this conclusion 
in exercise of discretion under Sec. 209 
of the Rajasthan Tenancy Act, 1955, he 
directed that a decree for partition may 
be granted even though not prayed for. 


7. The first contention of the learn- 
ed counsel for the appellant is that the 
bequest in favour of the plaintiff cannot 
be upheld even to the extent of i/Srd 
inasmuch as according to Mahomedan 
Law disposition by a Mahomedan in 
favour of any of his heirs not consented 
to by all other heirs after the death of 
the testator is void. This submission 
seems to be correct. In the Chapter 
pertaining to wills in Mulla’s Principles 
cf Mahomedan Law 16th Edition it is 
mentioned in Para. 117 that a bequest to 
an heir is not valid unless the other heirs 
consent to the bequest after the death of 
the testator. The policy of this law is to 
prevent the testator from interfering by 
will with the course of devolution of pro- 
perty according to law among his heirs, 
although he may give a specified portion, 
as much as a third to a stranger. The 
reason is that a bequest in favour of an 
heir would be an injury to the other 
heirs, as it would reduce their share, and 
would consequently induce a breach of 
the ties of kindred. Tyabji on Muslim 
Law, 4th Edition has observed at p. 759, 
para. 670, that the bequests in excess of 
the bequeathable third and/or in favour 
of any heir, are validated and wili be 
given effect to, if, after the testator’s 
death the heirs whose rights are affected 
by such dispositions consent thereto, ex- 
pressly or impliedly. 

n Salayjee v. Fatima Bibi, 
AIR 1922 PC 391, it was observed by 
their Lordships that the Mahomedan 
Law does not allow a testator to leave a 
legacy to any of his heirs unless the 
other heirs agree. It was further held 
that the burden of proving the consent 
was on the party claiming under the 
will. Thus there is no doubt that a 
bequest under Mahomedan Law to an 
heir even to the extent of 1/3rd cannot 
be upheld unless the other heirs consent! . 
to the bequest after the death of the 
testator. In the present case as has been 
held by the lower appellate court the 
other heir of Mehrab Khan is defendant 
Furkan. Mehrab Khan died on 23-1-1957 
and within three months of his death 
Furkan asserted his right to the property 
of Mehrab Khan by taking possession 
over it. The plaintiff has nowhere alleg- 
ed that Furkan had consented to the 
bequest made in her favour by Mehrab 
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Khan after the death of the testator. It 
is true that the consent of the heirs need 
not be express and may be signified by 
conduct, but in the present case soon after 
the death of Mehrab Khan in derogation 
of the bequest Furkan asserted his own 
right to the land and took forcible posses- 
Sion of the same. 

In these circumstances there is no 
escape from the conclusion that the only 
heir of Mehrab Khan, Furkan did not 
give consent to the bequest after the 
death of the testator Mehrab Khan. 
Consequently the bequest in favour of the 
plaintiff cannot be validated and the 
plaintiff is not entitled to get any share 
under the bequest. The learned District 
Judge completely ignored this aspect of 
the case, and therefore, his finding that 
the bequest to the extent of 1/3 share is 
valid in favour of the plaintiff is vitiated 
and must be set aside. 

9, The position thus boils down to 
tbis that the plaintif Mumtaz Begam as 
well as the defendant Furkan both are 
entitled to half share each in the disputed 
land. The learned District Judge has grant- 
eda decree for partition. The plaintiff had 
prayed for possession of the whole of the 
land as well as for perpetual injunction. 
She has nowhere claimed the division of 
the holding by partition and for posses- 
sion of her share. The only proper relief 
which should have been granted in her 
favour was to grant a decree for joint 
possession over the land in question with 
Furkan after declaring that both the 
Plaintiff as well as the defendant are 
entitled to half share in the property of 
deceased Mehrab Khan. 

_ _Learned counsel for the appellant has 
invited my attention to Section 53 of the 
Rajasthan Tenancy Act under which it is 
provided in sub-section (4) that to every 
suit for the division of one or more than 
one holding, all the co-tenants and the 
land-holder shall be made parties. Tt is 
further provided in sub-section (5) that a 
suit for division of more than one hold- 
Ing may be instituted, provided that the 
parties are the same. Thus it appears 
that the land-holder has also a say in the 
matter of division of holding. In my 
opinion, in the facts and circumstances of 
the present case it was not proper to 

ve granted a decree for partition of the 
land when the plaintiff had not claimed 
partition, and the suit had rot been 
fought on the basis of claim for parti- 
In this view of the matter the 
decree for partition granted by the learn- 
F District Judge also cannot be sustain- 
e 


_ 10. As a result of the foregoing 
discussion, I allow the appeal in part and 
modify the judgment and decree by the 
learned District Judge, Partapgarh, dated 
28-8-1962 in the following terms:—— 

__ “It is hereby declared that the plain- 
tiff respondent is entitled to half share 
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in the suit land and a decree for joint 
possession along with the defendant 
Furkan over the land in question be 
further granted in her favour.” 

11. In view of the fact that the 
respondent has not appeared to contest 
the appeal there will be no order as to 


Appeal allowed in part. 


- costs, 





AIR 1971 RAJASTHAN 151 (V 58 C 36) 
V. P. TYAGI, J. 


Maharaja of Jaipur Museum Trust, 
City Palace, Jaipur, Petitioner v. The 
State of Rajasthan and another, Respon- 
dents. 

m Writ No. 892 of 1968, D/- 13-9- 
(A) Constitution of India, Article 226 
=— Other remedy open but not availed of. 

Jurisdiction of assessing authority to 
levy tax under Act challenged by peti- 
tioner. Fact that he has not availed of 
alternative remedy by way of appeal 
available under the Act cannot prohibit 
petitioner from invoking extraordinary 
jurisdiction of High Court under Arti- 
cle 226. (Para 6) 

(B) Rajasthan Entertainments and 
Advertisements Tax Act (24 of 1957), 
Sec. 3 (5) — “Entertainment” — Museum 
open to members of public on payment 
for admission is a place of entertainment 
and can be subjected to entertainment tax 
-— Articles put in museum provide enter- 
tainment to the people who are interest- 
ed in them and therefore although they 
might not interest or amuse ignorant 
people it cannot be denied that the ele- 
ment of gratification, entertainment is 
totally present in the exhibits — The 
exhibits need not be of permanent charac- 
ter and entertainment does not also re- 
quire a show or a match or a perform- 
ance. Case law discussed. 

(Paras 16, 19 and 26) 

'(C)} Interpretation of Statutes 
Definitions —- Word defined in the Act 
should be given only the meaning assign- 
ed to it by the definition — Presumed 
intention of legislature cannot be looked 
into for the purpose. (Para 12) 

(D) Constitution of India, Seventh 
Schedule, List N, Entry 62 — “Entertain- 
ments’ — Word is of wide ambit which 
includes every kind of entertainment and 
it cannot be confined to entertainment 
derived out of amusement, betting and 
gambling — The State legislature which 
enjoyed plenary powers to enact laws 
within their own spheres as laid down by 
the Constitution can by defining a term 
give a wider meaning to it — In the 
Rajasthan Entertainments and Advertise- 
ments Tax Act ‘entertainment’ has been 
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defined by the legislature to include cer- 
tain articles of interest and the exhibi- 
tion of such articles which provide enter- 
tainment to those who come to see them 
would be covered by the expression 
‘entertainment.’ (Paras 24, 25) 

(E) Constitution of India, Article 226 
— Commercial tax assessing authority 
under Rajasthan Entertainments and Ad- 
vertisements Tax Act performs his statu- 
tory duties and while doing so is compe- 
tent to interpret the law according to his 
own understanding — While discharging 
his quasi-judicial functions under the 
Act he is not bound to obey the depart- 
mental instructions issued by his superior 
officers. (Para 27) 


Cases Referred: Chronological Paras 

(1967) Unreported decision of Rajas- 
than, D/- 4-9-1967, H. H. Maharaja 
o Gajsinghii v. State of Rajas- 


an 

(1961) AIR 1961 Madh Pra 257 
(V 48) = 1961 MPLJ 474, Calico 
Mills Ltd. v. State of Madhya 
Pradesh 

(1959) ATR 1959 SC 582 (V 46) = 
(1959) Supp (2) SCR 63, Western 
India Theatres v. Cantonment 
Board i 

{1959) AIR 1959 Andh Pra 46T 
(V 46) = ILR (1959) Andh Pra 
34, Aswathanarayan v. State of l 
Andhra LI, 25 

(1956) AIR 1956 Bom 1 (V 43) = 
ILR (1955) Bom 680, State of 
Bombay v. Chamarbaugwalia 


10, 17 
oe ATR 1956 Punj 203 (V 43) = 
un LR 226, Silver Screen 

Peteretlcce v. State * 10, 20 
(1954) AIR 1954 Bom 261 (V 41) = 

ILR (1954) Bom 647, Cantonment 

Board, Poona Y. Western India 

Theatres Ltd. 10, 15 


H. P. Gupta, for Petitioner; M. M. 
Vyas, Addl. Advccate General, for Res- 
pondents. 


ORDER: This writ petition has been 
filed by a Trust Xnown as His Highness 
the Maharaja of Jaipur Museum ‘Trust, 
City Palace, Jaipur, (hereinafter called 
the Trust) under Article 226 of the Con- 
stitution to challenge the levy of enter- 
tainment tax on the proceeds received 
by the Trust for allowing admission of 
the visitors to the museum on payment 
of certain fees prescribed by the Trust. 


2: His Highness the Maharaja of 
Jaipur by a registered deed created a 
Trust on the 16tk April, 1959, and found~ 
ed a museum in a portion of the city 
palace, Jaipur. It was a public charitable 
Trust. His Highness had a vast collec- 
tion of various articles of historical, 
scientific, literary and archaeological im- 


+ 


10, 14 
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portance which came in his possession 
from several genərations. The Maharaja 
relinquished all his rights, title and 
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interest in those articles and handed over 
them to be placed in a museum for 
which the aforesaid Trust was created by 
him. According to the petitioner, this 
museum was founded for the benefit of 
the public and the visitors who 
the historic city of Jaipur. It is also 
contended that research scholars, students 
of history and persons interested in 
archaeology, architecture, science or arts 
derive benefit out of this museum which 
provides an opportunity for further 
studies and to augment their knowledge 
in the above subjects. ` 

The entrance fee that is charged 
from the visitors to the museum ranges 
from Re. 1/- to Rs. 4/- per head and the 
collection made from the entrance fee is 
utilised for the improvement of the 
museum and other charitable purposes. 
It is said that His Highness donated a 
further amount of rupees one lac for 
the upkeep and maintenance of the said 
museum. On the Ist December, 1961, the 
Entertainment Tax Officer-cum-Sales Tax 
Officer ‘B’ Circle, Jaipur City, issued a 
notice to the petitioner to pay entertain- 
ment tax leviable on the admission 
tickets issued by the Trust and demand- 
ed year-wise account of the sale of the 
tickets issued till 15th December, 1961. 
The petitioner by filing a reply to the 
said notice urged that the sale proceeds 
of the tickets sold to the visitors of the 
museum cannot be subjected to entertain- 
ment tax under the provisions of the 
Rajasthan Entertainments Tax Act, 1956 
(hereinafter called the Act). 

This objection, it so appears, was 
examined by the Department and it is 
said that the Commercial Taxes Officer 
received instructions from the Commis- 
sioner, Excise and Taxation Rajasthan, 
that since museums are educational and 
historical institutions, they cannot be 
termed as places of entertainment, and, 
therefore, no entertainment tax can be 
charged. This instruction of the Com- 
missioner, it appears, was accepted by 
the then Sales Tax Officer who had issued 
the notice to the petitioner, and, there- 
fore, he did not proceed to assess the peti~ 
tioner for a period of over seven years. 

The respondent No. 2, after the lapse 
of a period of seven years again issued 
a notice on the 28th October, 1967, in the 
same terms in which the previous notice 
dated the lst December, 1961, was issued 
by the Department. 
placed on record and is marked as An- 
nexure F. The petitioner by his reply 
dated the 6th November, 1967, submitted 
to the respondent No. 2 that this matter 
stands decided by the instruction issued 
by the Commissioner on the Ist January, 
1962. A copy of the letter of the Com- 
missioner was also sent along with the 
reply; but it so appears that the present 
Taxation Officer was not convinced by the 
departmental instructions issued by the 
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Commissioner and he proceeded to assess 
the petitioner under the provisions of the 


Act. 

On the 12th January, 1968, the peti- 
tioner again submitted a written re- 
presentation to respondent No. 2 saying 
that the museum was a registered trust 
of which educationalists like the Vice- 
Chancellor and other eminent persons 
were the trustees. The petitioner also 
drew the attention of the Taxation 
Officer that item No. 12 in List H of the 
Seventh Schedule of the Constitution 
indicates that museum has been consider- 
ed by the Constitution makers in the 
categories of libraries, ancient and histo- 
rical monuments etc. and not in cate- 
gories of dramatie performances, cinemas, 
sports, entertainments and amusements 
as mentioned in Item No. 33 of the said 
List. According to the petitioner, the 
scope of the Act is to levy tax only on 
theatres, cinemas and other places of 
entertainment and not to tax the pro- 
ceeds received by the museum which is 
Spent for charitable and educational pur- 
poses. In spite of the notices received, 
no account was submitted by the peti- 
tioner to the assessing authority for com- 
pleting the assessment, and, therefore, 
the assessing authority proceeded to 
assess the petitioner without any material 
before it and passed an order on the 3rd 
October, 1968, which is placed on record 
as Annexure L. 

From this order it appears that the 
following findings were given by the 
assessing authority, namely, the Commer- 
cial Taxes Officer ‘B’ Circle, Jaipur: 

(1) The museum comes within the 
definition of entertainments as given in 
the Act. 

_ (2) Tax is leviable on the admission 
fee charged for admissions. 


(3) The Director has failed to comply 
with the provisions of Sec. 6 (1) which 
lays down that no person shall be ad- 
mitted to an entertainment except with a 
ticket stamped with adhesive stamps 
denoting that proper entertainment tax 
has been paid. 


(4) The offence under Sec. 6 (1) is 
being committed daily. According to re- 
port of the Commercial Taxes Inspector 
dated the 20th September, 1968, the num- 
ber of persons admitted on 17-7-68, 18-7- 
68, 19-7-68 and 20-7-68 was as under: 


Date No. of persons Admission 
admitted fee 
17-77-68 89 319.00 
18-7-68 63 216.00 
19-7-68 96 316.00 
20-7-68 75 266.00 


3. Since the default of the peti- 
tioner was found punishable under Sec- 
tion 10 (3) (a) of the Act and as the peti- 
tioner was committing the default in 
spite of the instructions issued by the 
assessing authority every day. a penalty 
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was imposed by the respondent No. 2 on 
the petitioner for the contravention of 
Section 6 (1) of the Act as follows: 


Date Amount of penalty 
17-7-68 Rs. 200/- 
18-7-68 Rs. 200/- 
19-7-68 Rs. 200/- 
20-7-68 Rs. 200/7- 


4, The petitioner has challenged 
the aforesaid order of imposing penalty 
by filing this writ petition inter alia on 
the ground that the museum does not 
fall within the definition of ‘“entertain- 
ment” as given in S. 3 (5) of the Act, and. 
therefore, no entertainment tax is levi- 
able on the receipts obtained by the peti- 
tioner after selling the tickets from the 
visitors entering the museum. Another 
notice Ex. M for a period of seven days 
commencing from the ist August, 1968, 
to 7th August, 1968, was given by the 
respondent No. 2 which has also been 
challenged by the writ application on 
similar grounds. 

5. A joint reply has been filed on 
behalf sf the respondents wherein it has 
been averred that the Maharaja of Jaipur 
has donated a large number of pictures, 
paintings, portraits, works of arts, several 
caskets, silver wares, ivory wares, china 
wares, glass wares, cut glass, books of 
arts, ornament pieces, priceless rugs, 
armoury antics, rare manuscripts and 
other articles of curiosity connected with 
Mughal period as also with which the 
various Rulers of Jaipur were associated 
and other collections to be displayed as 
pieces of artto provide amusement to the 
people who get an entry to the place of 
exhibition of these articles after payment 
of certain entrance fees, and this 
display clearly falls within the definition 
of the word “entertainment” as given in 
the Act. Regarding the letter issued by 
the Commissioner that ‘museums’ do not 
fall within the definition of ‘entertain- 
ment’ it was averred that there can be 
no estoppel against statutes and the 
opinion of the Commissioner is not bind- 
ing on the assessing authority to dis- 
charge his duties under the provisions 
of the Act. 

It was also averred that it was wrong 
to say that only the students of history 
or research alone find an entry in the 
museum. According to the respondents, 
this museum is open to all and even the 
farmers and pilgrims, who visit Jaipur, 
fo to see this museum after the payment 
of the regular fees charged from every 
visitor. A plea was also raised by the 
respondents in their reply that the peti- 
tioner has an alternative remedy by way 
of appeal under the statute which was 
Not availed by him, and, therefore, he can- 
not be permitted to invoke the extra- 
ordinary jurisdiction of this Court under 
Article 226 of the Constitution. 


6. Since the question of jurisdic- 
tion of the assessing authority has been 
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‘raised by the petitioner for levying a tax 
under the provisions of the Act, I think 
the petitioner cannot be prohibited from 
invoking the extracrdinary jurisdiction of 
this Court by filing a writ petition. The 
second objection therefore has no force 
and it is dismissed summarily. 

7. The real question which falls 
for determination in the circumstances of 
the case is whether the museum can be 
called a place of entertainment and as 
such the provisions of the Act are appli- 
cable to it or not. 


g. In order to decide this contro- 
versy we shall have to refer to certain 
definitions which tke law makers have 
a to certain expressions used in the 

ct. 


9. Section 3 of the Act deals with 
definitions. Section 3 (2) defines “admis- 
sion to an entertainment” in the follow- 
ing manner: 

“Admission to an entertainmen ái 
includes admission to any place in which 
an entertainment is held.” 

The expression “entertainment” has been 
defined in clause (5) as such: 

“entertainment” includes any exhi- 
bition show performance, amusement, 
game or sport to which persons are ad- 
mitted for payment.” 
“Payment: for admission’ > has also been 
defined in clause (7) in the section and 
reads: 

“Payment for acimission” includes :— 

(a) any payment made by a person 
who, having been admitted to one part 
of a place of entertainment is subsequent- 
ly admitted to another part thereof, for 
admission to which a payment involving 
a tax or a higher rete of tax is required. 

(b) any payment for seats or other 
accommodation in a place of entertain- 
ment. 

(c) any payment for a programme or 
Synopsis of an entertainment, and 

(d) any payment for any purpose 
whatsoever connected with an entertain- 
ment which a person is required to make 
as a condition of his attending or continu- 
ing to attend the entertainment in addi- 
tion to the Po if any, for admission 
to the entertainment 


10 Mr. Gupta. appearing on behalf 
of the petitioner urged that the expres- 
Sion “entertainment” used in the Act 
when read in the background of the other 
terms which have been defined in this 
very Act must be understood in the sense 
that if the articles of interest are exhi- 
bited, then that exhibition must give 
some sort of gratification, diversion or 
amusement to the visitors who go to see 
them. He also submitted that the natural 
import of the expression “entertainment” 
is ‘amusement and it connotes something 
in the nature of the organised entertain- 
ment which means that there must be 
some organised show for the visitors who 
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are admitted to the place of entertain- 
ment. Mr. Gupta further urged that the 
expression “entertainment” which in- 
cludes exhibition, show, performance, 
amusement, game or sport must be in the 
nature of exhibition, show etc. Simply 
because a student of history gets amuse- 
ment out of the exhibits put in the 
museum because he is interested in events 
of the past through those articles, it is 
difficult to see that those articles do 
provide entertainment to the visitors. 

In support of this argument, Mr. 
Gupta placed reliance on the following 
decided cases of the various High Courts: 

(1) Cantonment Board v. W. I. Thea- 
tres Ltd, AIR 1954, Bom 261; 

(2) S. S. Enterprises v. State, ATR 
1956 Punj 203; 

(3) State of Bombay v. Chamarbaug- 
walia, AIR 1956 Bom 1 and 

(4) Calico Mills Ltd. v. State of 
M. P., AIR 1961 Madh Pra 257, and also 
an unreported decision of the bench of 
this Court in His Highness Maharaja 
sie Gajsinghji of Jodhpur v. State of 

Rajasthan, decided on 4-9-1967. 


11. ‘Mr. M. M. Vyas appearing for 
the respondents on the other hand con- 
tended that when any term has been 
defined by the Act itself. then the Court 
need not see its ordinary dictionary 
Meaning and give the true meaning ac- 
cording to the definition given in the Act. 
Tt is also urged that the articles of inter- 
est have been exhibited in the museum, 
which definitely give amusement to the 
people who go to see them, and, there- 
fore, if the expression “entertainment” 
shall cover the case of the museum also, 
a museum cannot escape from being tax- 
ed under the Act. In support of his argu- 
ment, he placed reliance on the judg- 
ment of the Andhra Pradesh High Court 
in Aswathanarayana v. State of Andhra, 
ATR 1959 Andh Pra 461, and also of the 
Supreme Court in Western India Thea- 
Sh v. Cantonment Board, AIR 1959 SC 

12. I have carefully gone through 
the decided cases relied on by learned 
counsel for both the parties and I feel 
that they do not throw much light on the 
real controversy that has been raised in 
the instant case. Where the Act itself 
provides a definition for the word used 
therein, the Court should look into the 
meaning assigned to the term by the Act 
itself for interpreting that word used in 
the statute. The Courts are not concern- 
ed with the presumed intention of the 
Legislature. The task of the Court is to get 
the intention of the Legislature as ex- 
pressed in the statute itself. I, therefore, 
propose first to examine the language of 
the definition and see if the ordinary ac- 
cepted notion of entertainment fits in 
squarely and fairly with the language 
used by the Legislature that defined the 
expression “entertainment.’ 


1871 
In the present case, the defini- 
tions of “entertainment,” “payment for 
admission” and “admission to an enter- 
tainment” are not precise and they are 
inclusive definitions which undoubtedly 
ge the scope of the expressions used 
in the statutes. I have, therefore, now to 
see whether the exhibition of articles put 
in the museum does fall within the defini- 
tion of the expression “entertainment” 
or not. 


14. In AIR 1961 Madh Pra 257 
(supra), the question was posed for 
the determination of the Court whe- 
ther the exhibition of the products of the 
Calico Mills Limited, Ahmedabad in a 
well decorated ‘Calicloth dome’ for the 
purpose of attracting the customers did 
come within the word “exhibition” as is 
used while defining the expression “enter- 
tainment” in the C. P. and Berar Enter- 
tainments Duty Act. In that case, the 
dome was covered from three sides but 
it was kept open from one side to enable 
the passers-by to have a glimpse or to 
have a clear perspective of the goods dis- 
played for sale inside. 


The admission to the Dome was free 
and unrestricted during the morning 
hours between 9 A.M. and 12 Noon, but 
the entry was restricted in the evening 
hours from 4 P. M. to 9 P. M. to bona 
fide purchasers who were required to 
obtain a token of the value of Rs. 2/- 
which amount later on was to be adjust- 
ed towards the price of cloth purchased 
by the person visiting the Dome In 
order to attract a large number of visi- 
tors, the calico fabrics were displayed 
artistically in the Dome by mannequins 
who used to wear and show off Saris, 
costumes ete., manufactured by the Mills. 
The department wanted to tax the earn- 
ings of the Mills under the provisions of 
the C. P. and Berar Entertainments Duty 
Act, 1936, and an argument was advanc- 
ed before their Lordships of the Madhya 
Pradesh High Court that the exhibition 
of the fabrics produced by the Mills in 
the well decorated Dome did attract the 
application of the expression “entertain- 
ment” which was defined exactly in the 
Same manner in which it has been defin- 
ed in the Act. 

Their Lordships who were deal- 
ing with the expression “entertain- 
ment” as defined in that Act expressed 
that ‘exhibition’ is included in the expres- 
sion ‘entertainment’ but they further 
went on to observe that— 

“The word ‘exhibition’ occurring in 
the definition of ‘entertainment’ in Sec- 
tion 2 (b) must take its colour from the 
natural import of the term ‘entertain- 
ment’. If certain goods are exposed to 
view for the purpose of sale, there is no 
doubt an exhibition of goods in the sense 
of ‘showing’. But that is not any enter- 
tainment. The exhibition for sale of 
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the fabrics themselves in elegant sur- 
roundings under a canopy put up by the 
petitioners did not afford any gratifica- 
tion, diversion or amusement.” 

Their Lordships further examined the ex- 
pression “entertainment” and observed: 

“The natural import of the term 
‘entertainment’ is amusement and gratifi- 
cation of some sort. The term connotes 
something in the nature of an organised 
entertainment. This is evident from the 
fact that the Act was enacted to provide’ 
for the levy of a duty in respect of ` ad- 
mission to theatres, cinemas and other 
places of public entertainment. There- 
fore an entertainment to come within 
the definition of Section 2 (b) and of the 
provisions of the Act must be some exhi- 
bition, performance, amusement, game 
or sport for the purpose of entertainment, 
that is, for affording some sort of amuse- 
ment and gratification to those who see 
or hear it.” 

It is true that in the case of Calico 
Mills Limited the products of the Mills 
were exhibited mainly for the purpose of 
sale but that exhibition did attract many 
people to the Dome where it was arrang- 
ed. It is difficult to find out from the 
judgment reproduced whether those 
entrants who did not like to purchase any 
goods inside the Dome were (entitled?) 
to refund (of?) their entrance fee 
or not. But if such a refund was not 
provided by the organisers of that exhibi- 
tion, then it is difficult to say that those 
persons entered the Dome after the pay- 
ment of an entrance fee of Rs. 2/- with 
a view to make purchases of the fabric 
produced by the Mills. Their object 
could be to see the fabric displayed and 
to get amusement out of the show of 
mannequins wearing them. 

Their Lordships discussed this aspect 
of the question also when they observed: 

“It is also well known that many 
drapers and milliners of repute and 
standing display their goods on dummy 
models. It seems to us that a place where 
fabrics are displayed and shown off by 
mannequins wearing them is no more a 
place of entertainment than a shop esta- 
blishment where wearing apparels are 
displayed on dummy models. Nothing 
turns on the fact that the display by 
mannequins was on a stage or on the 
fact that there was a seating arrangement 
inside the Dome for having a good view 
of the display, or again on the fact that 
‘many fashionable ladies and gentlemen 
of the town were attracted more towards 
ps show than towards the purchase of 

o a) 

“Many of them might have gone to 
the place merely for the purpose of 
watching the display and seeing some- 
thing which they had not seen before. 
But the fact that these people went out 
of curiosity and novelty did not make 
the exhibition of cloth or the display by 
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mannequins inside the Dome an enter- 
tainment, which otherwise was not an 
entertainment.” 


It is clear from these observations 
that the plea that weighed with learned 
Judges while deciding that case was that 
the main object for having such a display 
of the fabrics produced by the Mills was 
not to provide any amusement or grati- 
fication (to those?) who went to see 
that exhibition but it was done mainly 
to attract people to augment the sale of 
the products of the Mills displayed in 
that Dome, and, therefore, in such cir- 
cumstances their Lordships were not pre~ 
pared to accept the display or exhibition 
of articles as providing amusement or 
gratification to those who were admitted 
to that place after payment of entrance 
fee. This is a salient distinguishing 
feature between the display of the calico 
fabrics in the Dome and the display of 
articles in the museum organised by the 
petitioner, and, therefore, the judgment 
of the Madhya Pradesh High Court can 
hardly lend any support to the conten- 
tion raised by the petitioner. The exhibi- 
tion of the articles can come within the 
definition of ‘entertainment’ only when 
they are displayed with a view to pro- 
vide amusement or gratification of any 
kind to the visitors who go to see that 
display and they do provide amusement 
to them. 


15. In AIR 1954 Bom 261 (supra), 
the question which arose for decision was 
whether the Provincial Legislature was 
competent by virtue of Entry No. 50 in 
List 2 of Seventh Schedule of the Govern- 
ment of India Act, 1935, to enact Jaws in 
relation to cinema shows etc. and the 
tax realised on such a show is a tax on 
entertainment or not. The word that was 
used in Entry No. 50 was “entertain- 
ments.” Since the expression was used 
in plural, their Lordships inferred that 
the use of the expression in plural neces~ 
Sarily indicates that the word is used as 
a common noun and not in the abstract 
sense. The entertainment as a common 
noun must necessarily mean in the case 
of a cinema a show, in the case of a 
drama a performance and in the case of 
ericket a match. 


16. On the strength of these 
observations of their Lordships of the 
Bombay High Court, it was urged by Mr. 
Gupta that there must be some physical 
performance out of the exhibition of the 
articles put in the museum and a simple 
exhibition thereof cannot be taken to 
(sic) providing amusement or gratifica- 
tion to the persons who visit the museum. 
In the definition of the expression “enter- 
tainment” as given in Section 3 (5) of the 
‘Act the Legislature has definitely includ- 
ed any exhibit. The word ‘exhibit’ can- 
not necessarily mean that the exhibit 
should not be of permanent character. 
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Exhibit of permanent as well as of tem- 
porary nature are covered by this ex- 
pression. Moreover, the expression “enter- 
tainment” has been defined in the Act in 
singular and not in plural as was the 
case considered by the Bombay High 
Court, and, therefore, the argument that 
there must either be a show or a match 
or a performance is not available to the 
petitioner in the present case. 

In AIR 1956 Bom I (supra). 
the matter before the Court was whether 
the crossword puzzle does provide any 
entertainment in the terms of the expres- 
Sion used in the Act. Their Lordships 
while examining that question observed 
that the entertainment or amusement 
contemplated is something objective out- 
Side the person amused or entertained, 
and, therefore, the entertainmenttax can 
be levied on a spectator who witnesses 
some amusement cr entertainment. 

18. On the basis of these observa- 
tions Mr. Gupta urged that in the pre- 
sent case there is neither amusement nor 
entertainment in the exhibits put in the . 
museum and it is only the visitors who 
may either be amused or may return 
without any such amusement after visit- 
ing the place, and, therefore, this test 
that the amusement or entertainment 
should contemplate something objective 
outside the person amused is not satisfied 
in the present case. 

While considering that argu- 
ment, ‘the learned Judges did observe 
that the entertainment and amusement 
contemplated by Entry No. 33 of List II 
with regard to legislation and Entry 62 
of List IT with regard to taxes is not the 
subjective entertainment or amusement 
which a person may receive by solving a 
crossword puzzle or by indulging in any 
other mental or intellectual pleasure. But 
this observation of the learned Judges 
cannot mean to suggest that if certain 
persons get amusement out of certain 
articles or objectives which are exhibited 
in the museum and others do not derive 
any amusement or entertainment from 
them, then the exhibitions of those 
objects cannot be subjected to any enter- 
tainment tax. 

It is not denied that those articles 
put in the museum provide entertain- 
ment to the people who are interested in 
them. But there may be some people 
who might not derive any amusement or 
entertainment out of those exhibits be- 
cause of their ignorance about their im- 
portance. In such circumstances 
difficult for me to accept the argument of 
learned counsel for the petitioner that 
the element of gratification entertain- 
ment or amusement provided to the 
people is totally absent in the exhibits. 
The very nature of articles that have 
been exhibited in the museum is to 
arouse a curiosity in the minds of specta- 
tors who go to see those articles, an 
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therefore, if is difficult -to say that the 
entertainment or amusement is not in 
those articles but wholly resides within 
the person amused or entertained and 
not outside the person. 


20. The question that was stressed 
in AIR 1956 Punj 203 (supra) was entirely 
different and has no bearing on the ques- 
tion that has been posed for determina- 
tion before this Court, and, therefore, that 
judgment of the Punjab High Court can- 
not lend any support to the argument 
advanced by: learned counsel. 


21. Strong reliance has been plac- 
ed by Mr. Gupta on a bench decision of 
this Court in His Highness Maharaja 
Shri Gajsinghji of Jodhpur v. State of 
Rajasthan (supra), where their Lordships 
have held that admission to see the 
palace of the Maharaja does not attract 
the provisions of the Act and no enter- 
tainment tax can be levied for such ad- 
mission to the Palace which is allowed 
after charging the entrance fee. In that 
case the department wanted to assess the 
Maharaja on the income derived by him 
by charging fees from those who visited 
his Palace. 


The Maharaja raised an objection 
that the provisions of the Act are not 
attracted to this type of entry in the 
Palace. The main argument of the peti- 
tioner was that admission to an entertain- 
ment includes an admission to any palace 
in which an entertainment is held. After 
taking into consideration the various 
definitions of the terms used in the Act, 
their Lordships came to the conclusion 
that admission to the Palace which is 
the private building of the Maharaja and 
where things have not been exhibited 
for entertainment cannot attract the ap- 
plication of the Act, and, therefore, the 
department could not levy an entertain- 
ment tax on such entry. 


22. An argument was advanced by 
the department in that case that certain 
articles of interest just as paintings, 
furniture or stuffed heads of wild animals 
etc., have been exhibited in the room 
which were shown to the visitors, and, 
therefore, such an exhibition of articles 
of interest attracted the application of 
the Act. It was argued on behalf of the 
Maharaja that they were the pieces of 
furniture of that room and they were not 
put there for show. This argument 
prevailed with the learned Judges and 
they held that in the circumstances’ of 
the case entry allowed in a private build- 
ing by the proprietor thereof on charg- 
ing certain fees would not attract the 
provisions of the Act. 


23. In my opinion, the circum- 
stances of that case were entirely dif- 
ferent from those of the present case, 
where a permanent museum has been 
established by: the petitioner, which 
attracts many visitors to see exhibits put 
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therein after paying the fees charged by 
the petitioner for entering that place 
which is more or less a public place. 

24. It was next urged by Mr. 
Gupta that the Legislature cannot levy 
any entertainment tax on museums by 
virtue of having a power under item 
No. 62 of the Seventh Schedule of the 
Constitution wherein the word “enter- 
tainments” has been used in a limited 
sense. According to Mr. Gupta, the ex- 
pression “entertainments” as occurring in 
item No. 62 must be interpreted ejusdem 
generis and must be understood in the 
sense of amusement, betting or gambling. 
The word “entertainments” occurring in 
Entry 62, in my opinion, is of wide signi- 
ficance and embraces within its fold every 
kind of entertainment and there is no 
warrant for confining it to entertainments 
derived out of amusement, betting, 
gambling ete. It is a well settled rule of 
interpretation of the provisions of the 
Constitution that the entries in the res- 
pective lists are to be treated as topics or 
categories of Legislation and they are 
used in a most comprehensive sense. 

25. In AIR 1959 Andh Pra 461 
(supra), the learned Judges observed that 
the various entries in the respective lists 
are to be treated as topics or categories 
of legislation. The learned Judges further 
observed : 

“Words are used in a most compre- 
hensive sense. All aspects comprised in 
the subject of legislative power must be 
taken to have been comprehended in the 
particular entry. We must assume that 
legislative power is granted in regard to 
any given subject to cover every conceiv- 
able aspect of it. In construing the words 
in a Constitutional enactment vesting 
legislative power, a very liberal construc- 
tion should be put upon them so that 
they may have effect in their widest 


amplitude. A constitution should not be 
construed in a narrow or a pedantic 
sense. 


I do not find any warrant ïn the Entry 62 
for giving a restrictive meaning to the 
expression “entertainments”. The State 
legislature enjoyed plenary powers to 
enact laws within their own spheres as 
laid down by the Constitution and they 
can by defining a term give a wider 
meaning to it. In the present case the 
expression “entertainment” has been 
defined to include exhibition of certain 
articles of interest, and, therefore, if such 
articles which provide entertainment to 
the persons who come to see them, then 
the exhibition of those articles can be 
conveniently covered by the expression 
“entertainment.” 

26. It is nof disputed that the 
entry to the museum is not restricted 
only tothe students of history or archaeo- 
logy ete, but any person whether he is 
a farmer, pilgrim or a child can visit it 
after paying the entrance fee levied by 
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the petitioner. The exhibits displayed in 
the museum are valuable pictures, paint- 
ings, portraits, works on art, caskets, 
Silver ware, ivory ware, china ware, 
glass ware, cut glass, books of arts, orna- 
ments pieces, priceless rugs, armoury 
antics, curious manuscripts and others. It 
may be possible that every item exhibit- 
ed may not provide entertainment to the 
visitor; but one or the other may provide 
entertainment even to those who are 
ignorant about the historical or other 
educational values of those articles. In 
such circumstances, J cannot accept the 
arument of learred counsel for the peti- 
tioner that the museum which is primari- 
ly used for education of the people can- 
not be subjected to entertainment tax. 
27. The Commercial taxes officer 
while assessing sny person under the 
provisions of the Act performs his statu- 
tory duty under the provisions of the 
law and while doing so he is competent 
te interpret the provisions of the law ac- 
cording to his own understanding. He 
is not bound to bey any departmental 
instructions issued by his superior off- 
cers while discharging his quasi-judicial 
functions as assessing authority under the 
Act. If the Commissioner in the past ex- 
pressed any opinion about the scope of 
the expression ‘entertainment’ as defined 
in the Act in his administrative capacity. 
that opinion canrot bind the statutory 
authority viz. the Commercial Taxes 
Officer who has got to perform his duties 
under the Act as a quasi-judicial autho- 
rity. The letter of the Commissioner 
relied upon by the petitioner to divest 
the Commercial Taxes Officer of his 
authority under the law cannot help him, 
I do not think that the petitioner can 
fake any advantage out of the letter 
issued by the Commissioner in his ad- 
ministrative capacity to explain the term 
‘entertainment’ as used in the Act. 


28. For the reasons mentioned 
above, the writ petition fails and it is 
hereby dismissed. No order as to costs. 

Petition dismissed. 
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Shree Sadul Textiles Ltd., Sri Ganga- 
nagar, Petitioner v. The State of Rajas- 
than and others, Respondents. 

Civil Writ Petn. No. 436 of 1969, D/- 
13-3-1970. 

(A) Interpretation of Statutes — Fis- 
cal and other statutes — Construction — 
Principle. 

Though in case of doubt, a taxing 
statute is to be interpreted in a manner 
favourable to the tax-payer, the funda- 
mental rule of construction is the same 
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for all the statutes whether fiscal or 
otherwise and the underlying principle 
is that the meaning and intention of the 
statute must be collected from the plain 
and unambiguous expression used there~ 
in rather than from any notions which 
may be entertained by the Court as to 
what is just and expedient. The express 
intention of the legislature as can be 
Spelt out from the language of the statute 
Should therefore, be a guide to the Court. 
AIR 1966 SC 1295 & AIR 1966 SC 1342, 
Rel. on. (Para 13) 


(B) Rajasthan Electricity (Duty) Act 
(12 of 1962), Section 3, Proviso (3). (a) (i) 
— Expression “energy consumed in any 
industry in the manufacture of goods” — 
interpretation — Does not include energy 
consumed “in connection with” or 
relation to” the manufacture of goods. 


The expression “energy consumed in 
any industry in the manufacture of 
goods” does not include the energy con- 
sumed for lighting the stores, canteen, 
library, yard etc. Such energy can be 
said to be consumed “in connection with” 
or “in relation to” the industry. However, 
the electricity consumed for lighting that 
building where the machineries are 
installed and worked shall be taken to 
be “consumed in the manufacture of 
goods” because without such light the 
ultimate production of the finished goods 
would not only be commercially inexpe- 
dient, but would be impossible. 

(Paras 17, 22) 

This interpretation of that expression 
also gets support from the tariff for the 
supply of electricity as prescribed by 
the Board. (Para 17) 


(C) Interpretation of Statutes — Ex- 
emption clause in taxing statute — Rule 
of construction. 


Neither a narrow nor a liberal con- 
struction should be placed on exemption | 
clause in a taxing statute and it should be 
given its full and reasonable scope and 
amplitude so long as violence is not done 
to the language used and also the exemp- 
tion should not be whittled down by im- 
porting limitation not inserted or con- 
templated by the legislature. 1961 Raj 
LW 314, Dist.; 1965 Raj LW 444, Follow- 
ed. (Para 21) 


Cases Referred: Chronological 

(1966) AIR 1966 SC 1295 (V 53) = 
1966-2 SCR 457, State of Punjab 
v. M/s. J ullundar Vegetables 
Syndicate 

(1966) AIR 1966 SC 1342 (V 53) = 
1966-3 SCR 379, Commr. of I. T. 
Patiala v. M/s. Shahzada Nand 
and Sons 

(1965) ATR 1965 SC 1310 A 52) = 
1965-1 SCR 900, M/s. J. Cotton 
Spinning and Weaving Mtii Co. 
Ltd. v. Sales Tax Officer, Kan- 
pur E5 


Paras 


3 
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(1965) 1965 Raj LW 444 = ILR 
(1965) 15 Raj 855, M/s. Chohan 
Pan Bhandar v. Asstt. Sales Tax 
Officer, Beawar 18, 19, 22 
(1961) 1961 Raj LW 314 ILR 
(1961) 11 Raj 268, Indersingh V. 
Sales Tax Officer, Jodhpur 18, 20 
Arora, 


M. B. L. Bhargava and É. 
for Petitioner; A. K. Mathur, o Govt. 
Advocate, for State; H. P. Gupta, for 
Respondent No. 2. 

ORDER :—- Messrs. Shree Sadul Tex- 
tiles Ltd., (hereinafter called the Mills) 
have filed this writ application under 
Article 226 of the Constitution praying 
for a writ of certiorari or any other ap- 
propriate writ, order or direction to quash 
the order of the Deputy Commissioner 
Taxation (Appeals), Bikaner dated 26th 
March, 1969 asking the Mills to deposit 
the amount of duty on the electricity 
consumed for the street and factory light- 
ing in the premises of the Mills at the 
tate of 5 paisa per unit. 

2; The facts giving rise to this 
writ application are as follows :— 

The Rajasthan Electricity Board is 
the supplier of electricity. to the Mills for 
manufacturing textiles in the town of 
Sri Ganganagar. Two separate meters 
were installed in the Mills by the respon- 
dents to measure the consumption of 
electricity viz., one for the residential and 
commercial purposes and the other for 
the power consumed in the factory. Two 
separate bills were prepared by the res- 
pondents for the energy consumed as 
recorded by the two meters and separate 
bills were prepared at two different rates 
agreed between the parties. It is said 
that the Mills regularly paid the amounts 
of the bills within time as specified in 
the bills. It is further averred that a 
sub-meter was installed to separately 
measure the energy consumed by the 
Mills for the purposes of lighting in the 
factory building and on the streets in the 
premises of the Mills. The purpose for 
installing a sub-meter was that in case 
the energy consumed for bona fide fac- 
tory lighting did not exceed 10% of the 
total power consumed in the factory, it 
would be charged at the same rate fixed 
for the supply of power energy asper the 
tariff, but if the energy consumed for the 
purposes of lighting exceeded 10% of the 
total power consumed for running the 
machines then in that case the excess 
energy consumed for lighting purposes 


was charged under the head (“factory 
lighting” as given in the tariff. 
The case of the Milis is that the 


energy consumed for factory lighting in- 
cluded the energy utilised by the Mills 
in the office, in the main factory building, 
stores, time-keeper’s office, canteen, 
library, dispensary, staff welfare centres 
and factory yard lighting and therefore. 
the energy consumed in all these places 
was considered as “factory lighting con- 
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sumption.” In the year 1962. The Rajas- 
than Electricity (Duty) Act, 1962 (Act 
No. 12 of 1962) (hereinafter called the 
Act) came into force. A notification under 
Section 3 of the said Act was issued by 
the Government of Rajasthan on 26th 
March, 1962 whereby the Electricity Duty 
on electric energy supply to certain con- 
sumers was exempted. This notification 
was, however, subsequently suspended 
and substituted by another notification 
No. 9 (2) E & T/62/II dated March 26, 
1962 (Document No. 2) whereby the State 
Government was pleased to fix 3 N. P. 
per unit as the rate at which the electri- 
city duty shall be computed. 


Another notification No. F. 9 (6) F.D. 
(E & T)/63 dated March 2, 1963 was 
issued by the Government  superseding 
the first notification referred to above 
and modifiying the second notification 
dated 26th March, 1962 whereby the 
electricity duty chargeable from the 
consumers mentioned therein was noti- 
fied at 1 naya paisa per unit in place of 
3 naya paisa. In 1965 the Government 
of Rajasthan again issued a notification 
No. F. 16 °(15) F. D. RT/64-Pt. dated 
1-11-65 (Document No. 4) whereby the 
remission in the electricity duty was 
allowed in the following terms :— 


“In exercise of the powers conferred 
by Section 3 of the Rajasthan Electricity 
(Duty) Act, 1962 (Rajasthan Act 12 of 
1962) and in supersession of Government 
Notification No F. 9 (2) E & T/62-II dated 
the 26th March, 1962, and No. F. 9 (6) 
FD/RT/63 dated 2nd March, 1963, the 
State Government being of the opinion 
that it.is expedient in public interest to 
do so, hereby fixes, with immediate effect, 
five paise per unit as the rate at which 
the electricity duty shall be computed 
and subject to the conditions laid down 
in the third proviso to the said section — 

(a) remits, with immediate effect, the 
electricity duty on the energy consumed 
(i) in electro-chemical industries and 
(ii) in electro-furnaces of electro-thermal 
industries; 

(b) remits with effect on and from 
the ist November, 1964, the electricity 
duty on energy consumed by or in res- 
pect of any municipal Board or Council 
or Panchayat or Panchayat Samiti or 
other local authority for the purpose of, 
or in respect of public street lighting, and 

(c) reduces with immediate effect 
such duty on the energy consumed in 
industries, other than those mentioned 
in (a) above, in the manufacture, produc- 
tion, proceeding or repair of goods, to 
one paisa per unit.” 


3. The case of the Mills is that in 
accordance with the aforementioned noti- 
fication, the respondents charged electri- 
city duty from the petitioner from March 
26, 1962 to March 2, 1963 at the rate of 
3 paise per unit, whereas after March 2, 
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1963 upto September 30, 1967 the electri- 
city duty was charged from the Mills at 
1 paisa per unit in respect of the energy 
consumed in the factory premises. It is 
however not disouted that the electricity 
duty was charged at 5 paisa per unit in 
respect of the energy consumed by the 
petitioner for residential and commercial 
purposes. The petitioner paid all the 
bills in full as end when they were pre- 
sented to the Mills from March 26, 1962 
to September 30 1967. The grievance of 
the petitioner Mills is that on 7-3-68 the 
Mills were served with a bill showing 
arrear of Rs. 41,923.2 P. and the Mills 
were directed tc deposit this amount on 
or before 23rd March, 1968 failing which 
a threat was given that the supply of 
electricity to the Mills would be discon- 
tinued under Section 24 (1) of the Indian 
Electricity Act, 1910. 


The details as given in the bills 
showed that the Rajasthan Electricity 
Board claimed tne aforesaid amount as 
being in arrears for the period specified 
therein on account of the electricity duty 
on factory lighting, which was errone- 
ously charged atl naya paisa per unit but 
should have been billed at the rate of 
5 naya paisa per unit and 3 naya paisa 
per unit. This vill was issued by ie 
Assistant Engineer, respondent No. 
under a covering letter No. Sot SONR 
TX/D3912/F (Document No. 8). 


4. The ccntention of the Mills is 
that on a proper interpretation and con- 
struction of the terms of notification and 
Section 3 of the Act, the Rajasthan State 
Electricity Board could not have charged 
the electricity duty for the total energy 
consumed by the petitioner on the basis 
of the meters installed in the factory 
premises cither for running the machi- 
nery or for lighting or for any other 
purposes other than residential and com- 
mercial purposes at a rate exceeding 3 
naya paisa upto 26-3-62, and at a rate 
not exceeding 1 naya paisa per unit from 
2-3-63, upto date and the bills of demand 
dated 7-3-1968 under the guise of arrears 
were absolutely illegal and based on cal- 
culated misreading and misinterpretation 
of sub-section (3) of Section 3 of the Act 
and the relevant portion of the notifica- 
tion issued by tke Government of Ratas- 
than from time ts time. The Mills having 
felt aggrieved bv this demand lodged a 
protest with the Commercial Taxes OM- 
cer, Sri Ganganagar under Rule 13 of the 
Rajasthan State Electricity Rules, 1962 
and characterised this demand as illegal 
and arbitrary. 


The Commercial Taxes Officer, Sri 
Ganganagar, howaver, rejected the peti- 
tioner’s represertation on the basis that 
he could not interfere with the order of 
his predecessor dated 23rd September, 
1967. The petitioner then went in appeal 
to Deputy Commissioner Taxation (Ap- 
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peals), Bikaner who accepted the appeal 
of the Mills and remanded the case to 
the Commercial Taxes Officer, Ganga- 
nagar to dispose of the representation of 
the Mills after hearing it. The learned 
Commercial Taxes Officer gave a hearing 
to the Mills but rejected their representa~ 
tion. The petitioner again preferred an 
appeal before the Deputy Commissioner 
Taxation (Appeals), Bikaner who by his 
order dated 26th March, 1969 rejected 
the appeal and held that the demand of 
arrears made by the State Electricity 
Board from the petitioner was quite in 
order and in consonance with the letter 
and spirit of the Act and the notification 
issued thereunder by the State Govern- 
ment. 

After the petitioner’s appeal was re- 
jected by the Deputy Commissioner Taxa- 
tion (Appeals), Bikaner, another demand 
notice was issued to the petitioner where- 
by the respondent called upon the peti- 
tioner to pay Rs. 90156.26 nP. towards 
the payment of electricity duty within 7 
days from the receipt of the said notice. 
This notice also contained a threat of. 
action under Section 24 (1) of the Indian 
Electricity Act, 1910. It is against the 
judgment of the Deputy Commissioner 
Taxation (Appeals} Bikaner dated 26th 
March, 1969 upholding the demand issued 
on 9-4-69 (Document No. 13) to pay 
Rs. 90156.26 paise that the petitioner has 
filed this writ application challenging the ~ 
demand raised by the respondents inter 
alia on the ground that in view of Sec- 
tion 3 of the Act and the notification 
issued from time to time by the State 
Government, the Rajasthan State Electri- 
city Board cannot make a demand from 
the Mills for the payment of the electri- 
city duty on the energy consumed by the 
Mills for the purposes other than the 
energy consumed for commercial and 
residential purposes at the rate of 5 paise 
per unit. 


5. A reply has been filed by the 
Rajasthan State Electricity Board, Jaipur, 
respondent No. 2 and State of Rajasthan 
respondent No. 1 wherein this claim of 
the petitioner that the Electricity duty 
cannot be charged from the petitioner on 
the energy consumed for lighting pur- 
poses at the rate of 5 paise per unit is 
emphatically denied and it is averred 
that the main meter to measure consump- 
tion of energy in the factory is connected 
with a sub-meter to record the consump- ” 
tion for the factory lighting to charge it 
at the normal rate prescribed in the tariff 
for lighting except 10% of the total 
energy consumed for the factory which 
is charged at the industrial rate. In other 
words, the case of the respondent is that 
if the total energy consumed for lighting 
the factory is only 10% of the power 
Consumed in the factory, then in that 
event the energy consumed for lighting . 
is charged at the industrial rate, but if 


1971 


the consumption for lighting exceeds 
10% of the total consumption in the 
factory, then the excess energy consum- 
ed in lighting is charged at the normal 
rate prescribed by the tariff for that pur- 
pose. 

The case of the respondents further 
is that by mistake no electricity duty was 
charged from the Mills for a period 
covering April 1962 to January 1963 
which ought to have been charged at the 
rate of 3 nP. per unit, thereafter till 
October, 1965 the electricity duty was 
properly charged from the Mills, but 
from ist November, 1965 the officials of 
the Electricity Board under mistaken 
view of the law did the under billing for 
the charge of the electricity duty and in 
place of 5 paise per unit they billed the 
Mills at the rate of 1 paisa per unit on 
the energy consumed for lighting pur- 
poses. It was, however, admitted that 
the petitioner paid the bills in time. But 
it is submitted that when the mistake 
was brought to the notice of the respon- 
dent that the petitioner was not properly 
billed in respect of the electricity duty 
chargeable under the Act and the various 
notifications issued from time to time by 
the State Government, the respondents 
raised a demand of the difference which 
the petitioner ought to have paid as 
electricity duty and it was therefore a 
bill of Rs. 41,922/2 was sent to the peti- 
tioner. 

It was also averred that according to 
the tariff, if the bills for large industrial 
loads are not paid within 17 days of the 
issue of the bills, the consumer would 
have to pay surcharge at the rate of 5% 
for the first 30 days and 2% for each 
succeeding 30 days. According to this 
condition, the Mills have yet to pay for 
the relevant period Rs. 27,3714 as sur- 
charge at the rate of 5% for not paying 
the bills within the prescribed time and 
Rs. 11041.16 for other arrears. It was, 
however, admitted that the mills have 
paid Rs. 51,743.16 towards the electricity 
duty demanded from them by the res- 
pondent. In these circumstances, the res- 
pondent prayed that the petitioner is not 
entitled to any relief in this writ applica- 
tion as the Deputy Commissioner, Com- 
mercial Taxes (Appeals) Bikaner has 
correctly interpreted the provisions of 
the law and the relevant notifications and 
the findings given by him cannot be said 
to be erroneous. 


6. These rival contentions of the 
parties directly raise a question of the 
interpretation of Section 3 of the Act 
which runs as follows:— 

“There shall be levied for and paid 
to, the State Government on the energy 
consumed by a consumer, a duty (herein- 
after referred to as the “electricity duty”) 
computed at such rate, not exceeding 6 
naye paise per unit as may be fixed by 
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the State Government from time to time 
by notification in the Official Gazette: 

Provided that :—~ 

(1) SO anSKeandebensseruseestoed 

(2 aeotbGenanaseeesesecuceseee 

(3) Where the State Government is 
of opinion that it is necessary or expe- 
dient in the public interest to do so, it 
may by notification in the Official Gazette 
reduce or remit— 

(a) the electricity duty on the energy 
consumed—~— 

(i) by a consumer in any industry in 
the manufacture, production, processing 
or repair of goods; 

(ii) by or in respect of any mine as 
defined in the Mines Act, 1952 (Central 
Act 35 of 1952); 
subject, however, in the case of clause (a} 
to the condition that any reduction or 
remission so made shall not be applica- 
ble to energy consumed in respect of any 
premises used for commercial or residen- 
tial purposes.” 

7. By issuing notifications from 
time to time, the State Government pres- 
cribed concessional rates for charging 
electricity duty on the energy consumed 
in an industry employed in the manufac- 
ture, production, processing or repair of 
goods. The rate for charging such duty 
as prescribed by the State Government 
by issuing notifications under Section 3 
of the Act was 1 paisa per unit. from 
2-3-1963 onwards. " 

8. The question that has been 
raised by the Mills is whether the respon- 
dent Rajasthan State Electricity Board is 
entitled to charge electricity duty from 
the Mills on the energy consumed by it 
for lighting purposes at the full rate of 
5 nP. per unit especially when the Mills 
are running the textile industry and 
consumed the energy for the purpose of 
manufacture of textiles finished products. 


9. It is, however, not disputed 
that the Mills are paying to the respon- 
dents electricity duty on the energy con- 
sumed in respect of the premises used for 
commercial and residential purposes at 
the full rate i.e. at 5 nP. per unit and 
therefore on that account there is no dis- 
pute between the parties. 

0. The argument raised by Mr. 
Bhargava appearing on behalf of the 
Mills is that the energy consumed in 
factory lighting must be included in the 
energy consumed for the manufacture of 
textiles in the Mills, and, therefore, the 
duty on the energy consumed and mea- 
sured in the sub-meter installed for 
recording the power consumed for factory 
lighting must be. charged at 1 nP. per 
unit. The respondents on the other hand 
contend that clause (3) (a) (i) of the 
provision of Section 3 empowers the Gov- 
ernment to reduce or remit the electri- 
city duty only on that energy which 1s 
actually consumed in any industry for 


162 Raj. 


the manufacture, production, processing 
or repair of goods, and not for street or 
other lighting in the factory and, there- 
fore, the notification issued by the State 
Government from time to time reducing 
the rate of energy consumed in the manu- 
facture, production, processing or repair 
of goods must be read only for that 
energy which is actually utilised by the 
consumer for manufacturing purposes 
and not for lighting purposes and, there- 
fore, lighting is separately metered and 
the duty on that energy must be charged 
at the full rate of 5 nP. per unit. 


11. Learned Deputy Commissioner 
Taxes (Appeals), Bikaner while deciding 
the appeal of the Mills observed that the 
word “in” as used in the Act as well as 
in the notification before the words 
“manufacturing, production etc.” clarified 
the intendment of the legislature that 
the electricity duty could be reduced or 
remitted by the State Government only 
on the energy actually consumed “in” 
manufacture, production, pracessing or 
repair of goods. According to the learn- 
ed Appellate Autkority, the duty can be 
remitted only in respect of that energy 
. which has been actually consumed in the 
process of manufacture, production, etc. 

12. Section 3 of the Act lays 
down that where the State Government 
is of opinion that it is necessary or expe- 
dient in publie interest to do so, it may 
by notification in the Official Gazette, 
reduce or remit tke electricity duty on 
the energy consumed by a consumer in 
any industry in the manufacture, produc- 
tion, processing or repair of goods. The 
expression “in the manufacture, produc- 
tion, processing or repair” as used by 
the legislature in clause (3) (a) @ of the 
proviso to Section 3 requires to be inter- 
preted to decide the objection raised by 
the Mills that the energy consumed in 
factory lighting must be taken as the 
energy consumed in -manufacture, produc- 
tion, etec, because according to Mr. 
Bhargava without the factory lighting 
production of the textiles is impossible at 
least in the night time when the night 
shifts work in the Mills. Mr. Bhargava 
also urged that while interpreting the 
taxing statute, the Court should look to 
the language used and if there is a rea- 
sonable doubt regarding the construction 
of the language of the statute, it should 
be construed in a manner which may be 
beneficial to the tax-payer. 


In support of this, he placed reliance 
on the Supreme Ccurt authorities report- 
ed as the State of Punjab v. M/s. Jullun- 
dur Vegetables Syrdicate, AIR 1966 SC 
1295 and Commr. of Income-tax, Patiala 
v. M/s. Shahzada Wand and Sons, AIR 
1966 SC 1342. 


13. It is true that in case of doubt, 
a taxing statute should be interpreted in 
a manner favourable to the tax-payer, 
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but even so the fundamental rule of 
construction is the same for all the 
statutes whether fiscal or otherwise and 
the underlying principle is that the meaa- 
Ing and intention of the statute must be 
collected from the plain and unambiguous 
expression used therein rather than from 
any notions which may be entertained by 
the Court as to what is just and expe- 
dient. The express intention of the legis- 
lature as can be spelt out from the 
language of the statute should therefore 
be a guide to the Court. 


14. The words as used by the 
Legislature in clause (a) (i) to proviso (3) 
to Section 3 of the Act are “reduce or 
remit the electricity duty on the energy 
consumed — (1) by a consumer in any 
industry in the manufacture, production, 
processing or repair of goods” and it is 
these words which are to be interpreted 
in the light of the principles laid down 
by the Supreme Court and to see whether 
the energy consumed in factory lighting 
can be taken as the energy consumed in 
the manufacture, production, processing 
or repair of goods. 

1 The Supreme Court in connec- 
tion with the interpretation of the Cen- 
tral Sales Tax Act had the occasion to 
consider the scope of the expression “in 
the manufacture of goods” in M/s. J. K. 
Cotton Spinning and Weaving Mills Co. 
Lid. v. Sales Tax Officer, Kanpur, AIR 
1965 SC 1310, and therein it was observ- 
ed as follows — 


“The expression “in the manufacture 
of goods” should normally encompass the 
entire process carried on by the dealer of 
converting raw materials into finished 
goods. Where any particular process is 


so integrally connected with the ultimate 


production of goods that but for that 


process, manufacture or processing oi 
goods, would be commercially inexpe- 


dient, goods required in that process 
would in our judgment, fall within the 
expression “in the manufacture of goods.” 
For instance, in the case of a cotton 
textile manufacturing concern, raw 
cotton undergoes various processes before 
cloth is finally turned out. Cotton is 
cleaned, carded, spun into yarn, then 
cloth is woven, put on rolls, dyed, calen- 
dered and pressed. All these processes 
would be regarded as integrated pro- 
cesses and included “in the manufactura’ 

of cloth. It would be difficult to regard 
goods used only in the process of weaving 
cloth and not goods used in the anterior 
processes as goods used in the manufac- 
ture of cloth. To read the expression “in 
the manufacture” of cloth in that restrict- 
ed sense, would raise many anomalies. 
Raw cotton and machinery for weaving 
cotton and even vehicles for transporting 
raw and finished goods would qualify 


process or activity is so integrally related 
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to the ultimate manufacture of goods so 
that without that process or activity 
manufacture may. even if theoretically 
possible, be commercially inexpedient 
goods intended for use in the process Or 
activity as specified in R. 13 will qualify 
for special treatment. This is not to say 
that every category of goods “in connec- 
tion with” manufacture of, or “in rela- 
tion to” manufacture, or which facilitates 
the conduct of the business of manufac- 
ture will be included within Rule 13.” 


16. Mr. Gupta appearing on behalf 
of the Rajasthan State Electricity Board 
urged that the energy consumed “in con- 
nection with” or “in relation to” the 
manufacture of the finished goods o1 
consumed to facilitate the conduct of the 
business of manufacture cannot be includ- 
ed in the energy consumed “in manufac- 
ture.’ The argument advanced by Mr. 
Gupta cannot be said to be frivolous. If 
we refer to the tariff for the supply of 
eleciricity, then we find that the tariff 
for factory lighting is different from the 
tariff which is prescribed for the con- 
sumption of power for large industrial 
Icads. The factory lighting includes not 
only that lighting which is used in the 
factory itself, but it also includes the 
erergy consumed in the office, in the 
main factory building, stores, time- 
keeper's office, canteen, library, dispea- 
sary, staff welfare centres and factory 
yard lighting, and the energy consumed 
for lighting all these premises mentioned 


hereinabove shall be taken as factory 
consumption. 
17. The expression energy con- 













sumed by a consumer in any industry in 
the manufacture of goods as used in 
clause {3) {a) (i) of the proviso to Sec- 
tion 3 of the Act when interpreted in the 
ight of the observations of the Supreme 
Court referred to above, then it becomes 


fer lighting the stores, the time-keeper’s 
oifice, canteen, library, dispensary. staff 
welfare centres and factory yard can be 
said to have been used in the manufac- 
The energy consumed 


ion with” or “in relation to” the manu- 
facture of textiles but it cannot be said 
to be used “in manufacturing’ the cloth 
within the meaning of proviso (3) (a) (i) 
of Section 3 of the Act 

However, the electricity consumed 
for lighting that building of the Milk 
where the machineries are installed and 
where the process of turning raw cotton 
linto the finished cloth takes place shall 
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Mills would not only be commercially 
inexpedient, but would be impossible. 
The process of lighting that part of the 
Mills where the cotton is cleaned, carded, 
spun into yarn, the cloth is woven, put 
on rolls, dyed, calendered, and pressed is 
So integrally connected with the ultimate 
production of finished goods of the milis 
that without that consumption of energv 
into lighting, the manufacture of cloth 
would be commercially inexpedient and 
therefore such consumption of energy in 
lighting can safely be taken to have fallen 
within the expression “in the manufac- 
ture” as used in proviso (3) (a) (i) of Sec- 
tion 3 of the Act. 


This interpretation of mine gets 
support from the tariff for the supply of 
electricity as prescribed by the Rajasthan 
State Electricity Board under which the 
factory lighting is charged upto a maxi- 
mum of 10% of the monthly industrial 
consumption at the same rate at which 
the energy consumed for running the 
machinery of the mills is charged which, 
according to Mr. Bhargava means that 
the electricity consumed in factory light- 
ing has been dealt with by the Rajasthan 
State Electricity Board -to the extent of 
10% of the total energy consumed in the 
manufacture itself as if it was consumed 
for manufacturing purposes and it is 
why concessional rates have been pres- 
cribed in the tariff and it is charged 
under the tariff as large industrial loads. 


18. Relying on the Bench decision 
of this Court in Messrs. Chohan Pan 
Bhandar v. Asstt. Sales Tax Officer, 
Beawar, 1965 Raj LW 444, Mr. Bhargava 
urged that the exemption clause appear- 
ing in a taxation law must be interpreted 
in a way so that the remedy provided by 
the legislature may be availed ofby the 
tax-payer. Mr. Mathur appearing on be- 
half cf the State on the other hand con- 
tended that the exemption clause in the 
taxing statute should be interpreted strici- 
ly andin support of this submission, he 
placed reliance on another Bench decision 
of this Court in Indersingh v. Sales-Tax 
Officer, Jodhpur, 1961 Raj LW 314. 


18. In the case of Chohan Pan 
Bhandar, 1965 Raj LW 444, it was observ- 

“that the exemption clause appearing 
in taxation Jaws should be reasonably 
interpreted. The interpretation should 
neither be so liberal that it may promote 
fraud and open flood-gates for the tax- 
payers to evade the tax by subtle and 
dishonest devices, nor should it be so 
narrow and unreasonable that the remedy 
provided by the Legislature becomes only 
nominal and the very object which it is 
sought to accomplish is defeated. It 
should be given its full and reasonable 
scope and amplitude so long as no 
violence is done to the language used and 
the exemption should not be whittled 
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down by importirg limitations not con- 
templated by the Legislature.” 


20. In that case, observations in 
1961 Raj LW 314, on which reliance has 
been placed by Mr. Mathur to interpret 
the exemption clause strictly, were cou- 
sidered and were explained on the ground 
that in that case th2 exemption clause was 
strictly construed because the petitioner 
wanted to stretch the scope of exemption 
clause to unreasonable length and in that 
connection it was further observed “that 
every observation which is made by the 
Court should be understood in the con- 
text of the facts and circumstances of 
that particular case.” In Indersingh’s 
ease, 1961 Raj LW 314, the tax-paver 
wanted to stretch the scope of term 
“cloth” unreasonably and, therefore, tne 
Court made remark from that angle of 
vision that exemption clause “must not 
be extended beyond the express require- 
ments of the language used.” 


21. In my opinion, neither a 
narrow nor a liberal construction should 
be placed on exemption clause and it 
should be given its full and reasonable 
Scope and amplitude so long as violence 
is not done to the language used and also 
the exemption should not be whittled 
down by importing limitation not inserted 
or contemplated by the legislature. 


22. Let me see whether the ex- 
pression “energy consumed by a consum- 
er in any industry in the manufacture 
of goods” includes that energy which is 
consumed by the consumer in lighting 
the factory premises where the actual 
process of manufacture of cloth takes 
place and without such a light it is not 
only difficult but impossible for the Mills 
to produce its gocds. In view of the 
rule of interpretation laid down by this 
Court on Chohan Pan Bhandar’s case, 
1965 Raj LW 444 supra, I am inclined to 
hold that the energy consumed in light- 
ing the premises where the machines are 
installed and whers the process of manu- 
facturing the clotk actually takes place 
Shall be taken as the energy consumed 
“in the manufacture” of goods and that 
energy shall attract the application of 
clause (3) (a) (i) cf the proviso to Sec- 
tion 3 of the Act and the notification 
issued by the Government from time to 
time reducing the vate of duty. 


23. The raised by the 
Rajasthan State Electricity Board in- 
cludes surcharge also. The reply filed by 
the Rajasthan Stete Electricity Board 
shows that the petitioner Mills were 
considered by the Board as defaulters as 
the duty was not paid by the petitioner 
at the full rate of 5 paisas per unit. It 
is, however, admitted by the respondents 
that the Mills did pay the bills which 
were presented to them within time but 
these bills did not tharge the duty at the 
rate prescribed by the law and therefore 


demand 
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the Mills could be treated as defaulter. 
If the Rajasthan State Electricity Board 
for one reason or the other did not charge 
the electricty duty at the full rate and 
prepared the bills at the reduced rate, 
and if that amount of bil was paid by 
the Mills within the specified time then 
in that case the Mills cannot fall within 
the term ‘defaulter’ simply because the 
Board later on discovered its error in the 
preparation of the bills and raised the 
demand to pay the electricity duty at the 
full rate. 


If the petitioner did not deposit thaf 
amount of electricity duty which accord- 
ing to the respondents was payable by the 
petitioner under clause (3) (a) (i) of pro- 
viso to section 3 of the Act, then in that 
event, it will not be just and fair to treat 
the petitioner Mills as defaulter. Under 
these circumstances, it will not be just 
ard proper if the petitioner is made to 
pay penalty in the form of a surcharge 
for the non-payment of the electricity 
duty at the rates which were later on 
discovered by the respondents as the 
proper rates. In my opinion, in such cor- 
troversial matters, where the interpreta- 
tion of the provision of the Act and the 
notification was not as simple as the res- 
pondents considered it to be, it will be 
unjust to subject the petitioner to the 
payment of penalty by way of surcharge. 

24. For the reasons mentioned 
above, the writ application is allowed te 
this extent that the energy consumed for 
lighting the building or buildings where 
the actual process of manufacture of 
cloth takes place in the premises of the 
Mills shall be taken as the energy con- 
sumed “in the manufacture of the goods” 
of the Mills and on that energy the 
electricity duty shall be chargeable @ 1 
paisa per unit. The electricity duty on 
the energy consumed for lighting other 
portion of the Mills shall be charged at 
the full rate of 5 paise per unit. Looking 
to the circumstances of the case, I leave 
the parties to bear their own costs. 


Petition partly allowed. 
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Mohanlal, Appellant v. Ratna, Res- 
pondent. 


Second Appeal No. 26 of 1964, D/- 
11-8-1970; against judgment and decree 
of D. D. Gupta, Addl. Civil J. Udaipur, 
D/- 19-11-1963. 


(A) Tenancy Laws == Rajasthan 
Tenancy Act (3 of 1955), S. 88 and Sch. 3 
Item 5 — Suit by tenant to cancel a docu- 
ment — Kelief sought amounting also to 
declaration of his share in land — Suit 
can lie only in revenue court. 


JN/LN/F14/70/JRM/D 
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The true nature of the relief claimed 
in a suit can be determined from the pith 
and substance of the pleadings and not 
from the form in which relief is framed. 

(Para 9) 

When in a suit by a tenant to cancel 
a document the pleadings show the relief 
to amount also to declaration of his share 
in the land, in view of S. 88 and Sch. 3 
Item 5 the suit can lie only in the revenue 
court, AIR 1929 All 845 (1) and AIR 
1952 All 922, Distinguished. (Para 9) 


(B) Civil P C. (1908), Ss. 100, 9 and 

21 — New plea as to lack of jurisdiction 
of civil court — As it goes to the root 
of the matter it can be raised at any stage 
=- More so when it does not require 
investigation of facts. (Para 10) 
Cases Referred: Chronological _ Paras 
(1952) AIR 1952 All 922 (V 39) = 

1952 Ali LJ 206, Zabar Singh v. 

Baldeo Prasad 7, 9 
(1929) AIR 1929 All 845 (1) (V 16) = 

119 Ind Cas 284, Mukhtar Ahmad 


v. Lachman Prasad 7, 8 

M. M. Vyas, for Appellant; R. S. 
Purohit, for Respondent. 

JUDGMENT: —This is a plaintiffs 


second appeal arising out of a suit for 
cancellation of a document dated 1-6-1958 
executed by the plaintiff in favour of the 
defendant Ratna. 


2. The plaintiffs case as set out 
in the plaint is that the land in question 
which is a piece of agricultural land 
situated in village amnor, District 
Udaipur was originally owned and pos- 
sessed by one Damodar and the plaintiff 
and the defendant are the sole survivors 
of Damodar and consequently each of 
them is entitled to one-half share in the 
land in question. It is alleged by the 
plaintiff that by practising fraud on him 
the defendant managed to get the docu- 
ment in question executed by the plain- 
tiff wherein the plaintiff was made to 
acknowledge that he had only one-third 
share in this land. 


The plaintiff goes on to state that he 
discovered this fraud when he had a 
talk with some relations and friends of 
his on 20-6-1961 at the fair of Partap 
Jayanti in Khamnor. Having discovered 
this fraud he filed the present suit in the 
Court of Munsiff Nathdwara on 3-7-1961 
praying that the document dated 1-6- 
1958 wherein the plaintiff had acknow- 
ledged that he had only one-third share 
in the land in dispute and that two-thirds 
belonged lo the defendant, be cancelled. 


3. The suit was resisted by the 
defendant, who pleaded inter alia that the 
plaintiff had only one-third share in the 
land in dispute and that he had not 

practised any fraud on the plaintiff for 
eve the document dated 1-6-1958 ex- 
ecuted by him. It was also pleaded that 
the suit was barred by time. The learn- 
ed trial Court after recording the evi- 
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dence prceduced by the parties decreed 
the plaintiff’s suit. 

4. Aggrieved by the judgment and 
decree of the trial court the defendant 
filed appeal which was allowed by the 
Additional Civil Judge, Udaipur by his 
judgment dated 19-11-63 and the plain- 
tiffs suit was dismissed. Learned Civil 
J udge held that the version of the plain- 
tiff that he happened to discover the 
fraud on 20-6-1961 is incorrect, and that 
the limitation for the suit commenced 
from the date of the execution of the 
document, that is, Ist June, 1958. He 
also held that the suit was governed by 
Article 91 of the Limitation Act (1908), 
which was then in force and since the 
suit has been filed on 4-7-1961, a day 
after the expiry of the period of three 
years from the date of the execution of 
the document, the suit was barred by 
limitation. He further held that the 
plaintiff had failed to prove that any 
fraud was practised upon him for getting 
the suit document executed by him. In 
this view of the matter, he set aside the 
judgment and decree by the trial court 
and dismissed the plaintiffs suit. 


5. On the question of limitation 
I must say that the learned first appel- 
late court did not care to look at the 
plaint at all. It has observed that the 
plaint was submitted on 4-7-1961, and 
counting the period of limitation on that 
basis it held the suit out of limita- 
tion as the last date for presentation of the 
plaint was 3-7-1961 on which the Civil 
Courts reopened after summer vacation. 
It is admitted by the learned counsel for 
the respondent that since the plaint was 
filed on 3-7-61 it was clearly within limi~ 
tation. It is indeed sad to observe that 
the learned first appellate court held the 
suit to be time-barred on account of its 
wrong assumption that the suit was filed 
on 4-7-1961, which was the date of report 
submitted by the Stamp Reporter. 


It is conceded on behalf of the res- 
pondent that in this view of the matter, 
the finding of the learned Civil Judge 
that the Suit is time-barred should be 
set aside. Accordingly, I do so and hold 
that the suit was filed within limitation. 


6. Learned counsel for the appel- 
lant has strenuously urged that it has 
been clearly established on the record 
that the defendant managed to obtain 
the document in question from the plain- 
tiff by misrepresentation and by practis- 
ing fraud upon him. After having heard 
learned counsel for the parties on the 
question of fraud, I entertained a doubt 
regarding maintainability of the suit in 
the Civil Court as it appeared to me that 
the suit was virtually for declaration of 
the shares of the parties in an agricultural 
land in respect of which the parties are 
tenants. I, therefore adjourned the case 
for enabling the learned counsel for the 
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parties to make their submission on this 
point. 

Ta After having heard learned 
counsel for the parties to-day on the 
question of jurisdiction I have come to 
the conclusion that. the present suit Hes 
in a Revenue Court and should not have 
been filed in a Civil Court. Learned 
counsel for the appellant invited my 
attention tc two single Bench decisions 
of the Allahabad High Court: Mukhtar 
Ahmad v. Lachman Prasad, AIR 1929 ARN 
845 (1) and Zabar Singh v. Baldeo Prasad, 
AIR 1952 All 922 im support of his con- 
tention that the suit was. correctly insti- 
tuted in the Civili Court. I have looked 
into these decisions and am of opinion 
that they are discingwishable. 

8. In AIR 1929 All 845 (1) the 
plaintiff held a decree against a tenant 
of the defendant. What the tenant did 
was to get up a fictitious distraint by the 
defendant Zamindar and thereby fraud- 
ulently prevented the plaintiff from 
recovering the amount of his decree by 
Selling the tenan3’s crop. The Subordi- 
nate Courts found that really no rent was 
due from the tenant to the defendant. 
In these circumstances, it was held that 
Section 181 of tha Agra Tenancy Act, 
1926 merely provides for the precedence 
of a rent claimed where distraint is 
genuine, and does not afford any relief to 
a third person against a fraudulent dis- 
traint collusively brought about by a 
Zamindar against bis tenants. 

It was, therefore, held that the suit 
could not be brought under Section 181 
of the Agra Tenency Act. The observa- 
tion made by the learned Judge in that 
case that “where fraud or collusion is 
alleged and one rerson has derived bene- 
fit and. another has lost by such fraud or 
collusion, the jurisdiction of the Civil 
Court certainly arises,” must. be confined 
to. the facts of that case. and cannot be 
pressed into service in all circumstances 
where fraud or @llusion is alleged. 

7 In the other case AIR 1952 All 
922 the suit was instituted by the plain- 
tiff-tenant of an agricultural land for 
cancellation of a sub-lease in favour of 
the defendant. on the allegation that it 
was voidable on the ground of fraud. It 
was held that the relief claimed in the 
suit could anly ke granted by the Civil 
Court and in the absence of the relief 
having been gramted the Revenue Court 
oe not grant any relief to the plain- 

In the present case the felief claim- 
ed in the suit is: that: the document dated 
1-6-1958 in which the plaintiff had 
acknowledged that he had only one third 
share may Be cencelled, apparently on 
the ground that the plaintiff had in fact 
half the share in the land in: question. 
Issue No. 1 framed in the case is, “whe- 
the plaintiff had half share in the 
tenancy rights, im the land detailed in 
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the schedule annexed to the plaint.” It 
is well established that in order to deter- 
mine the true nature of the relief claim- 
ed in a suit, the pith and substance, and 
not the form in which the relief may be 
couched has to be considered. On con- 
sidering the pleadings in the plaint in the 
present case car y and applying the 
doctrine of pith ia substance of the 
pleadings, — have come to the conclusion 
that the relief claimed in the suit really 
amounted to a relief fora declaration 
that the plaintiff had half share in 
the land in question. The suit in the 
present case cannot be said to be one for 
mere avoidance of the document. 


It may be noticed that according to 
the pleadings the document cannot be set 
aside, unless a clear finding is given on 
the first issue namely whether the plain- 
tiff has half share in the land in question 
and not one-third as mentioned in the 
document itself. It cannot be said in the 
present case that unless the deed is can- 
celled the Revenue Court cannot give a 
declaration as to the extent of the share 
of the appellant in the land in question. 


In fhe Allahabad case: AIR 1952 All 
922 referred to above it was observed 
that uniess a proper court cancelled the 
deed the Revenue Court could not ignore 
its effect and could not give a declaration 
as to tne right of the appellant. That 
situation, however, does not exist in the 
present case. A reference to Section 38 
of the Rajasthan Tenancy Act No. 3 of 
1955 read with Item 5, Third Schedule 
appended thereto would clearly show that 
any person claiming to be a tenant may 
Sue for a declaration that he is a tenant 
or for declaration of his share in such 
Joint tenancy. ‘Consequently the present 
suit clearly lay before a Revenue Court. 
The plaintiff has expressly indicated in 
the piaint that he intended that the 
Court should grant a declaration that he 
has got half share in the land. In this 
view of the matter, the suit should have 
been filed in the Revenue Court. 

10. Learned counsel for the ap- 
pellant submitted that the objection 
regarding jurisdiction was not taken up 
by the defendant at any stage of the 
litigation so far and therefore he must 
be deemed to have waived this objection. 
I am, however, unable to accede to this 
contention because the nature of the 
objection regarding jurisdiction in the 
present case goes to the very root of the 
matter and as I have held above there 
was lack of inherent jurisdiction in the 
Civil Court to try this suit, and grant 
appropriate relief on its basis. Such an 
objection, in my view, can be taken at 
any stage. Moreover, the decision of this 
question does not require any investiga- 
tion into the facts. 

11. The result is that I allow this 
appeal, set aside the judgments of the 
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courts below, and hereby direct that the 
plaint shall be returned to the plaintiff- 
appellant for presentation to the proper 
Court. In the circumstances of the case, 
I leave the parties to bear their own costs 
throughout. 

12. Learned counsel for the ap- 
pellant prays for leave to appeal to Divi- 
sion Bench. However I do not consider 
it a fit case for grant of leave. The 
prayer is disallowed. 

Appeal allowed. 
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Mangalji Chotelal and another, Ap- 
pellant v. State of Rajasthan, Respon- 
dent. 

First Appeals Nos. 117 and 118 of 
1958, DI 4-3-1970, from judgment of 
Raja Babu Kothari Sr. Civil J„ Baran, D/- 
28-8-1958. 

(A) Constitution of India, Art. 31 (2) 
— Rajasthan Gram and Gram Products 
(Export Control} Order (1953), CL 5 — 
Rajasthan Foodgrains (Rabi) Monopoly 


Procurement Order (1952), Cls. 6 and 7 — 


Rajasthan Foodgrains (Rabi) Procure- 
ment Order (1953), Cis. 4 and 5 — Vali- 

ity of — Ultra vires being in violation 
of Ari. 31 (2) inasmuch as the Essential 
Supplies (Temporary Powers) Act (1946) 
under which they were made, did not 
contain any provision for payment of 
compensation as required by Art. 31 (2) 
— Provision for payment of compensa- 
tion in Order held not sufficient com- 
pliance with requirements of Ari. 31 (2) 
~- Case law discussed — (Essential Sup- 
plies (Temporary Powers) Act (1946), 
Section 3.) {Paras 8, 10) 


(B) Civil P. C. (1908), O. 2, R. 2 — 
In previous suit plaintiff claimed com- 
pensation for three items of grains pro- 
cured from it between certain dates and 
its case was that the officers of State 
were not entitled to procure any grain 
from it — In subsequent suit procure- 
ment challenged on different grounds and 
in regard to quantity of foodgrains pro- 
cured on other dates — Cause of action 
in both the suits being different subse- 
quent suit cannot be said to be barred by 
0. 2, BR. 2. (Para 11) 

(C) Limitation Act (1988), Article 96 
=- Suit against State for recovery of 
amount of loss sustained by plaintiff as a 
result of illegal acquisition of foodgrains 
by officers of State — No allegation im 
plaint that the plaintiff delivered food- 
grains under any mistake nor that he dis- 
covered ake after judgment of Migh 
Court declaring Cl. 6 of Rajasthan Food- 
grams (Rabi) Monopoly Procurement 
Order, 1952 as unconstitutional — Ques- 
tion as to when plaintiff came to know of 
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mistake is a question of fact — In absence 
of proper pleadings and reply of defend- 
ant it cannot be decided on material on 
record — Hence a would not be 
governed by Art. 96. (Para 13) 
(D) Limitation Ta (1908), Art. 2 — 
Suit for recovery of amount of loss 
sustained as a result of illegal acquisition 
of foodgrains — Procurement was made 
under the enactment which was void 
from its inception — Article 2, held not 
applicable. (Para 15) 
(E) Limitation Act (1908), Arts. 49 
and 36 — Suit for recovery of amount of 
less sustained by unlawful procurement 
of foodgrains — Article applicable is 49 
end not 36 — Period of limitation for 
ing suit being three years plaintiff 
would not be entitled for compensation 
for losses suffered in regard to transcc- 
tions beyond three years of filing the 
suit. {Paras 16, 17, 18) 
(©) Civil P. C. (1908), S. 34 — Claim 
for losses suffered by plaintiff on account 
of procurement of foodgrains —- But sub- 
ject to such conditions of procurement, 
he was allowed to export foodgrains — 
Me having derived benefit out of those 
export transactions cannot claim any 
interest for losses suffered by it — 
Further, claim being for damages no 
interest can be allowed on it. 
(Para 20) 


Cases Referred: Chronological Paras 
1966) ATR 1966 SC 1089 (V 53) = 

1966-2 SCR 229, Venkataraman 
_& Co. v. State of Madras 13 
(1966) ATR 1966 SC 1412 {V 53) = 

1966-2 SCR 279, State of Bombay 

(Now Gujarat) v. Jagmohandas 13 
(1955) ATR 1955 Orissa 57 (V 42) = 

TLR (1964) Cut 717, Panchanan 

Das y. Province of Grissa 14 
(1954) ATR 1954 SC 307 (V 41) = 

1954 SCR 982, State of Rajasthan 


v. Nath Mal 
(1954) ATR 1954 Cal 56 (V 41) = 
57 Cal WN 913, Ramiiban v. 
State of West Bengal 49 
(1954) ATR 1954 Raj 97 (V 41) = 
ILR (1953) 3 Raj 921 (FB), Ramji- 
das v. State of Rajasthan 
(1954) Writ Appln. No. 615 of 1952, 
D/- 4-8-1954, (Raj) Kajor Mal v. 
State of Rajasthan 8, 9, 13 
(1953) AIR 1953 Cal 548 (V 40) 
57 Cal WN 397, Atulya Kumar v. 
Director of ‘Procurement and 


Supply 
(1932) ATR 1932 All 256 (V 19) = 
ILR 54 All 467, Kripa Ram v. 
Kunwar Bahadur 16 
_ P. N. Datt, V. 5. Dave and P. C. 
dain, (in Appeal No. 117 of 1958) and 
P. C. Jain, P. N. Datt and V. S. Dave, (in 
Appeal No. 118 of 1958), for Appellant; 
B. C. Chatterji Addl. Advocate General, 
for the State. 
JUDGMENT: Though these two ap- 
peals arise out of two different suits 
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instituted by two different persons, they 
are being disposed of by one common 
judgment becaus2 they raise common 
questions of law and fact. 
Appeal No. 117 of 1958. 

2. This is a plaintiffs appeal 
against the judgment and decree of the 
Senior Civil Judge, Baran, dated 28th 
August, 1958, dismissing the suit for re- 
covery of Rs. 13,200/-. 

Se In short, the plaintiff's case In 
the Court below was that the officers of 
the Civil Supplies Department of the 
State of Rajasthar procured gram from 
the plaintiff from 7th April, 1953, to 3rd 
September, 1953, es shown in Schedule 1 
attached with the plaint in pursuance of 
_ the latter part of Clause 5 regarding 

taking of 40% of gram @ Rs. 10/- per 
Md. of the Rajasthan Gram and Gram 
Products (Export Control) Order, 1953 
published in the Rajasthan Gazette 
Extraordinary dated 27th March, 1953, 
and Jowar from 23rd January 1953 to 
28th February, 1983, as shown in Seche- 
dule 2 in pursuance of clause 6 of the 
Rajasthan Foodgrains (Rabi) Monopoly 
Procurement Order, 1952, published in 
the Rajasthan ette Extraordinary 
dated 12th April, 1952, and wheat from 
iSth May, 1953 to 4th June, 1953, as 
shown in Schedule 3 in pursuance of 
clauses 4 and 5 of the Rajasthan Food- 
grains (Rabi} Procurement Order, 1953, 
ublished in the Rajasthan Gazette 
‘xtraordinary dated llth March, 1953. 

It is alleged that these foodgrains 
were procured by the State of Rajasthan 
from the plaintiff at prices which were 
much below the prices obtaining in the 
free market on the relevant dates as a 
result of which the plaintiff sustained 
damages. It is alleged that the aforesaid 
Procurement orders were ultra vires of 
the Constitution of India being hit by 
Article 31 (2) thereof, because the law, 
that is the Essentia] Supplies (Temporary 
Powers) Act, 1946 (hereinafter called the 
Act) did not contain any provision for 
payment of comp=2nsation for the pro- 
perty taken possession of or acquired nor 
fixed the amount cf compensation or the 
principles on which and the manner in 
which the compensation was to be deter- 
mined and given. Some other grounds 
also challenging the validity of the afore- 
said procurement orders were alleged 
but it is not necessary to mention them 
in detail because in this Court, the chief 
ground canvassed is that the procurement 
orders are violative of Article 31 (2) of 
the Constitution for the reasons stated 
above. It is alleged that as a result of 
this illegal acquisition of foodgrains by 
the officers of the State from the plain- 
tiff, he sustained a loss of Rs. 11,226/- as 
shown in Schedules 1, 2 and 3. The plain- 
tiff also claimed interest on the afore- 
said amount as the State in spite of notice 
being served upon it under S. 89, Civil 
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P. C. did not make that payment. Thus 
the suit was filed for the total sum of 
Rs. 13,200/-. 

4. The State of Rajasthan in its 
written statement raised a number of 
pleas including the bar of limitation and 
the present suit being barred because of 
the provisions of Order 2, Rule 2, Civil 
P. C. It was also stated that the afore- 
said procurement orders were quite valid 
and did not violate Article 31 (2} of the 
Constitution because the orders contain~ 
ed provisions for payment of compensa- 
tion and as a matter of fact fixed the 
amount of compensation to be paid to 
the plaintiff for the procurement of food- 
grains. 

5. The learned Senior Civil Judge 
on the pleadings of the parties framed as 
many as 17 issues but for the purpose of 
the decision of this appeal, the folowing 
issues only need be stated: 

(2) Whether Section 5 of the Rajas- 
than Gram and Gram Products (Export 
Control) Order, 1953, and Sections 6 ard 
7 of the Rajasthan Foodgrains (Rabi) 
Monopoly Procurement Order, 1952, and 
Section 4 and 5 of the Rajasthan Food- 
Grains (Rabi) Procurement Order, 1953, 
are void, illegal and ineffectual? 

(5) Whether the plaintiff has suffered 
loss of Rs. 11226/- by the procurement of 
the foodgrain shown in the plaint and is 
he entitled to recover this amount from 
the defendant? 

(6) Whether the plaintiff is entitled 
to recover the sum of Rs. 1984/- as 
interest by way of damages? 

(8) Is the suit within limitation? 

(15) Whether the suit is barred by 
the provisions of O. 2, R. 2, Civil P. C.? 

6. The learned Senior Civil Judge 
after trial found that Cl. 5 (a) of the Gram 
and Gram Products (Export Control} 
Order, 1953 was violative of Article 31 (2) 
of the Constitution but it could not be 
declared so in the present case because 
the Central Government who had made 
the Order was not impleaded as a party 
to the suit. The Court, however, did not 
express any specific opinion regarding 
clauses (6) and (7) of the Rajasthan Food- 
grains (Rabi) Monopoly Procurement 
Order, 1952, and clauses 4 and 5 of the 
Rajasthan Foodgrains (Rabi) Monopoly 
Procurement Order, 1952, and clauses 4 
and 5 of the Rajasthan Foodgrains (Rabi) 
Procurement Order, 1953. The Court 
also did not give any specific finding as 
to the amount of loss suffered by the 
plaintiff as a result of the procurement of 
foodgrains from it, although after dis- 
cussing the statements of P. W. 1 and 
P. W. 2 the Court observed that the state~ 
ments of these witnesses as regards the 
rates which they have shown per Mani 
for the price of foodgrains are taken to 
be correct because they are based on the 
entries made in the account-books in the 
regular course of business. 
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As regards the claim for interest, 
the Court held that the plaintiff was not 
entitled to it because he had not shown 
any circumstances by which he could be 
found entitled to recover the same as 
interest by way of damages. On the 
question of limitation, the Court held 
that the suit was governed by Art. 36 of 
the Indian Limitation Act, 1908 and thus 
it was barred by limitation having been 
filed after 38 months of the accrual of 
the cause of action. The Court further 
held that the suit was also barred by 
O. 2, Rule 2, Civil P. C. because the plain- 
tiff had filed another suit prior to the 
present suit, that is suit No. 16 of 1956, 
on the same allegations when the cause 
of action for all the reliefs claimed in the 
present suit had accrued to it. As a re- 
sult of these findings, it dismissed the 
suit with costs. 


7. In this appeal, learned counsel 
for the appellant has contended that— 

(1) It was not necessary for the plain- 
tiff to have impleaded the Central Gov- 
ernment as a party for getting the relief 
claimed in the suit because the food- 
grains were procured by the officers of 
the State of Rajasthan and damages were 
being claimed from it. The learned 
Senior Civil Judge having come to the 
conclusion that the relevant clauses of 
procurement orders were hit by Art. 31 
(2) of the Constitution should have 
decreed the plaintiff’s suit for damages. 


(2) The suit was not barred by limita~ 
tion and the lower Court was in error in 
holding that Article 36 of the Indian 
Limitation Act was applicable to it. On 
the other hand it is contended that the 
suit is governed by Article 120 or Arti- 
cle 96 of the Indian Limitation Act. 


(3) The lower Court erred in hold- 

ing that the suit was barred by Order 2, 
Rule 2 inasmuch as suit No. 16 of 1956 
related to gram only and that also for 
the period when its export was not in 
any way restricted. In the present case 
by the order dated 27th March, 1953, 
restrictions were placed upon the export 
of gram and gram products and a further 
provision was made that any dealer 
intending to export gram products shall 
ave to deliver 40% of that foodgrain 

to the State Government at the prices fix- 
ed in the order. So the cause of action 
in both the cases is quite different and 
Order 2, Rule 2 is not at all applicable 
to the circumstances of the present case. 


8. So far as the validity of Cl. 5 
of the Rajasthan Gram and Gram Pro- 
ducts (Export Control) Order, 1953, 
Clauses 6 and 7 of the Rajasthan Food- 
grains {Rabi} Monopoly Procurement 
Order, 1952, and Clauses 4 and 5 of 
the Rajasthan Foodgrains (Rabi) Procure- 
ment Order, 1953, is concerned, the argu- 
ment is that these orders are not law 
within the meaning of Article 31 (2) of 
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the Constitution. The law under which 
these Orders were made is Section 3 or 4 
of the Act which do not contain provi- 
sion for compensation nor fix any com- 
pensation or the principles on which and 
the manner in which compensation is to 
be determined and given for foodgrains 
procured from the dealers. In this con- 
hection reliance is placed upon an un- 
reported Division Bench Judgment of 
this Court, D/- 4-8-1954, (Kajor Mai v. 
The State of Rajasthan Writ Appin. 
No. 615 of 1952 (Raj)). In that case, 
Clause 6 of the Rajasthan Foodgrains 
(Rabi) Monopoly Procurement Order of 
1952 was challenged on the ground that 
the Clauses 6 and 7 of the Order were 
hit by Article 31 (2) and (3) of the Con- 
stitution. 


Since several important questions of 
public importance were raised in that 
writ petition, some questions were re- 
ferred by the Division Bench to a Full 
Bench and the judgment of the Full 
Bench is reported as Ramijidas v. State 
of Rajasthan, ATR 1954 Raj 97. However, 
this particular question whether clause 6 
of the order was violative of Article 31 
(2) of the Constitution was not answered 
by the Full Bench because it was not re- 
ferred to it. Still, the Full Bench observ- 
ed in Para 13 of the judgment that— 

“Cl. 6 of the Order, in so far as if 
provides for acquisition of property, is 
not ultra vires of the provisions of the 
Essential Supplies (Temporary Powers) 
Act of 1946. By this reply we should not 
be understood to say that the Essential 
Supplies (Temporary Powers) Act of 
1946, as applied to Rajasthan on 17-8-50 
complies with the provisions of Art. 3L 
(2), in case such compliance is neces- 
sary.” 

When the case again came back 
before the Division Bench, it was urged 
on behalf of the State of Rajasthan that 
the meaning of term ‘law’ as used in 
Art. 31 (2) of the Constitution was wide 
enough to include rules, regulations or 
orders, and, therefore, Clauses 6 and 7 of 
the Procurement Order which contained 
necessary provisions for payment of com- 
pensation be deemed to be sufficient com- 
pliance of Article 31 (2). The Division 
Bench, however, did not accept this con- 
tention and held that the definition of 
‘law’ as contained in Article 13 is meant 
for that article only because it is subject 
to saving clause that is ‘unless the con- 
text otherwise requires’. The Court, 
therefore, held that— 

“the term ‘law’ has been used in a 
restricted sense in Article 31 (2) and it 
denotes the law enacted by legislatures. 
If a wide meaning is given to the term 
‘law’ in Article 31 (2), the salutary check 
provided by Article 31 (3) would become 
ineffective. In this view of the matter, 
we are constrained to hold that it was 
necessary under Article 31 (2) that the 


170 Raj. {Prs. 8-10] 


Act should have provided for compensa- 
tion for the property acquired and either 
the amount of compensation should have 
been fixed or the price at which and the 
manner in which the compensation is to 
be determined ought to have been speci- 
fied in the event the Legislature intend- 
ed to provide for acquisition of property 
for purpose of regulating fair distribu- 
tion of essential commodities.” 

The Court, therefore, came to the con- 
clusion that the provisions regarding 
regulations of the distribution of tne 
essential commodities in so far as they 
relate to acquisition of property contain- 
ed in Clause 6 of the Order are hit by 
Article 31 (2) of the Constitution inas- 
much as no provision as required by 
Article 31 (2) has been made in the Act 
and that the makirg of the provisions for 
payment of compensation in the Order is 
not sufficient compliance with the re- 
quirements of Article 31 (2) of the Con- 
stitution. Although in that case Cls. 6 and 
7 of the Rajasthan Foodgrains (Rabi) 
Monopoly Procurement Order, 1952, were 
challenged, but the same argument ap- 
plies to Cl. 5 of the Rajasthan Gram and 
Gram Products (Export Control) Order, 
1953, and Clauses 4 and 5 of the Rajas- 
than Foodgrains (Rabi) Procurement 
Order, 1953, because until then the 
Essential Supplies (Temporary Powers) 
Act, 1946, did not contain any provision 
as is contemplated by Article 31 (2) of 
the Constitution of India. 


§. Learned counsel also relies 
upon the observations of the Supreme 


Court in State of Eajasthan v. Nath Mal, 
AIR 1954 SC 307, where the validity 
of Cl. 25 of the Rajasthan Foodgrains 
Control Order, 1949, was challenged. 
The impugned Clause 25 was as follows: 


“25. Notwithstanding anything con- 
tained in this Order, the Director, the 
Deputy Commissioner, the Nazim, the 


Assistant Commissioner, the ~Sub-Divi- 
sional Officer, the Senior Officer of a 
jurisdictional Thikana, the Enforcement 
officer or such other Officer as may be 
authorised by the Commissioner in this 
behalf, may freeze any stocks of food- 
grains held by any verson, whether in his 
own behalf or not, and such person shall 
not dispose of any foodgrains out of the 
stock so freezed except with the permis- 
sion of the said auchority. Such stocks 
shall also be liable to be requisitioned or 
disposed of under orders of the sad 
authority at the rate fixed for purposes 
of Government procurement.” 

While examining the validity of Cl. 25, 
the Supreme Court observed: 

“The same result follows if the im- 
pugned clause is examined in the light of 
Article 31 (2). The clause by vesting the 
power in the authority to acquire the 
stocks at any price fails to fix the amount 
of the compensation or specify the prin- 
ciples on which the compensation is to be 
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determined. The clause leaves it entire- 
ly to the discretion of the executive 
authority to fix any compensation it likes 
and thus offends against Art. 31 (2).” 
These observations also lend support to 
the contention of learned counsel and the 
observations made in Kajormal’s case, 
Writ Appln. No. 615 of 1952, D/- 4-8-1994 
(Raj) (supra). 

16. Learned Additional Advocate- 
General on the other hand has urged 
that the impugned Procurement Orders 
were either made by the Central Gov- 
ernment under Section 3 (2) (Ð) of the 
Act and by the State of Rajasthan under 
the powers delegated to it under Sec. 4 
of the Act and it is provided in Sec. 3 (2) 
{f) that— 

“for requiring any person holding 

stock of an essential commodity to sell 
the whole or a specified part of the stock 
at such prices and to such persons or 
class of persons or in such circumstances 
as may be specified in the order.” - 
It is urged that the orders which were 
issued contained provision for payment 
of compensation and they should be read 
as part of the law itself and so takea 
together it should be held that there was 
sufficient compliance of Article 31 (2) of 
the Constitution. He has placed reliance 
upon two judgments of the Calcutta High 
Court in Atulya Kumar v. Director of 
Procurement and Supply. AIR 1953 Cal 
548 and Ramiiban v. State of West 
Bengal, AIR 1954 Cal 56. The second 
ease follows the first one in which it 
was held by a single Judge of that Court 
that the law in a given case must be an 
Act read with the Order promulgated 
under it. It cannot be said that the 
Essential Supplies (Temporary Powers) 
Act, 1946, read with the West Bengal 
Foodgrains (Intensive Procurement) 
Order, 1952, does not fix compensation. 

No doubt, the above observations 
support the contention of the learned 
Additional Advocate General but sitting 
singly I am bound to follow the Division 
Bench judgment of this Court and that 
being so I am of the view that the above- 
mentioned clauses of the aforesaid Pro- 
curement Orders are ultra vires of the 
Constitution being in violation of Art. 31 
(2) of the Constitution. The officers of 
the State Government, therefore, had no 
authority to procure foodgrains from the 
plaintiff and the said procurement shall 
be regarded as wrongful and whatever 
loss plaintiff has sustained on account of 
such illegal procurement shall be pay- 
able to it. It may also be mentioned that 
in the Essential Commodities Act which 
came into force in 1955, sub-section (3) 
to Section 3 was inserted so as to make 
a provision for payment of compensation 
in regard to the acquisition by the Cen- 
tral Government or the State Govern- 
ment of any essential commodity. Pre- 
sumably this seems to have been done to 
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remove the lacuna which existed in the 
oo Supplies (Temporary Powers) 
ct. 

11. The next question is whether 
the suit is barred by Order 2, Rule 2, 
Civil P. C., and I am of the view that it 
is not. Order 2, Rule 2 runs thus: 

2. Suit to include the whole claim.— 
(1) Every suit shall include the whole of 
the claim which the plaintiff is entitled 
to make in respect of the cause of action: 
but a plaintiff may relinquish any por- 
tion of his claim in order to bring the 
suit within the jurisdiction of any Court. 

Relinquishment of part of claim.— 
(2) Where a plaintiff omits to sue in res- 
pect of, or intentionally relinquishes, any 
portion of his claim, he shall not after- 
wards sue in respect of the portion sv 
omitted or relinquished. 

Omission to sue for one of several 
reliefs.—(3) A person entitled to more 
than one relief in respect of the same 
cause of action may sue for all or any of 
such reliefs; but if he omits, except witn 
the leave of the Court, to sue for all such 


reliefs, he shall not afterwards sue for 
any reliefs so omitted.” 
It would appear from the allegations 


made in Ex. A-35 of the previous suit 
that is suit No. 16/1956 that the plaintiff 
had claimed compensation for three items 
of gram procured from it between 17th 
March and 26th March, 1953 and its case 
was that the officers of the State were 
not entitled to procure any gram from 
it because at that time export of gram 
was not at all restricted on account of a 
notification issued by the Central Gov- 
ernment published in the Gazette of 


India dated 5th February, 1953. On the 
other hand, the Commissioner, Civi 


Supplies, Rajasthan issued an order dated 
10th March, 1953, to all Deputy Com- 
missioners of Civil Supplies and all Col- 
lectors and Tehsildars giving out that the 
Government had decided to procure Rabi 
foodgrains, narnely, wheat, barley, gram 
etc., from the rabi crop of 1953-54 by the 
system of levy and a ban was put on the 
movements of these foodgrains from ene 
district to another. But in the present 
case, the procurement has been challeng- 
ed on a different ground and in regard 
to the quantity of foodgrains procured 
on other dates. The cause of action in 
both the suits being different, it cannot 
be said to be barred by O. 2, Rule 2, and 
the learned Senior Civil Judge was not 
right in holding that it was so barred. 

12. Now coming to the question 
of limitation, the plaintiff has alleged in 
the plaint that the suit is governed by 
Article 120 of the Indian Limitation Act. 
But it is well settled that if any specific 
Article of Limitation Act applies to the 
facts of a case, the omnibus Art. 120 will 
not apply. So the question is as to which 
particular Article of the Indian Limitation 

Act would be applicable. 
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13. In this connection, learned 
counsel for the appellant has contended 
that this suit would be ~governed by 
Article 96 which is as follows: 


Description Peried of Time from which 
of suit. limitation period begins 
to run. 
96. For relief Three years When the mistake 
on the ground becomes known to 
of mistake. the plaintiff. 


The argument is that the foodgrains were 
delivered by the plaintiff and were also 
taken by the officers of the State on the 
mistaken notion of law that it was valid. 
But subsequently when the Rajasthan 
High Court on 4th August, 1954, declared 
that Cl. 6 of the Rajasthan Foodgrains 
(Rabi) Monopoly Procurement Order, 
1952, was unconstitutional, the mistake 
became known. to the plaintiff and so the 
present suit having been filed on bth 
July, 1956, was within limitation. in 
support of this contention, reliance is 
placed on Venkataraman & Co. v. State 
of Madras, AIR 1966 SC 1089 and State 
of Bombay (Now Gujarat) v. Jagmohan- 
das, AIR 1966 SC 1412. In the first case 
it was held that-— 


“Suit for refund of sales tax assessed 
under provision of Madras General Sales 
Tax Act declared to be ultra vires by 
High Court — Suit was for recovery of 
amount paid under mistake of law — 
Article 96 would apply — Plaintiff canie 
to know of the mistake when decision by 
High Court was given.” 

However, I am afraid that in the 
present case it is not the plaintiff’s case 
that it had delivered foodgrains under 
any mistake. Nor is this the case of the 
plaintiff that he discovered the mistake 
when the judgment was pronounced by 
the High Court in Kajor Mal’s case, Writ 
Appln. No. 615 of 1952, D/- 4-8-1954 (Rai) 
(supra). The question as to when the 
plaintiff came to know of the mistake ıs 
a question of fact and in the absence of 
proper pleadings and reply of the de- 
fendant it cannot be decided on tue 
material on record. I am, therefore, un- 
able to agree that the suit would be gov- 
erned by Article 96 of the Indian Lirmita- 
tion Act. 


14. Learned counsel has also 
placed reliance upon Panchanan Das v. 
Province of Orissa, AIR 1955 Orissa 57, 
for the proposition that the suit would 
be governed by Article 120 of the Limita- 
tion Act. But that case is quite dis- 
ftinguishable on facts. 


15. Learned Additional Advocate 
General on the other hand, urges that 
either Art. 2 or 36 of the Indian Limita- 
tion Act is applicable to the facts of the 
case. Article 2 applies to those cases 
where an act is done or omitted to be 
done in pursuance of an enactment in 
force for the time being. This necessarily 
implies that there should be a valid 
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enactment and it should be in force at 
the time when the act is either done or 
omitted to be-done. This article cannot 
have application to such cases where the 
enactment is void from its inception. As 
already held, the aforesaid clauses of the 
procurement orders were invalid, and, 
therefore, it cannot be said that the 
procurement of foodgrains was made in 
pursuance of any enactment in force. 
16. Article 36 is an omnibus arti- 
cle and relates to suits for compensation 
for any malfeasanc2 or misfeasance or 
ron-feasance independent of contract and 


not herein specially provided for. Being 
a residuary article when the case is 


specially provided 2lsewhere in the Act, 
(Contd. on Col. 2) 


#49, For other specilic movable property or 
tor compensation tor wrogtully taking 
or injuring or wrongtully detaining 
the same. i 


In view of the finding that the food- 
grains were wrongfully taken from the 
plaintiff, it is entitled to compensation 
and the cause of action for such suit 
would arise from the time the property 
is wrongfully taken. Under this artile 
a period of three years is provided for the 
institution of a suit for compensation. 


17. The next question which now 
remains to be determined is as to what 
amourt of compensation the plaintiff is 
entitled to in this suit. Losses allezed 
to have been suffer2d by the plaintiff in 
regard to the procurement of Jowar re- 
lates to the perioé commencing from 
23-1-53 to 28-2-53, and the present suit 
having been filed acter three years an 
two months of these transactions is 
barred by limitation and the plaintif is 
noi entitled to any compensation for 
these transactions. - 


18. In regard to gram, only the 
last three items mentioned at page 15 of 
the paper-book dated 16-6-53, 17-6-53 and 
3-9-53 are within Hmitation. On behalf 
of the plaintiff, his Munim Dhannalal has 
been examined and ne has stated that the 
rate of gram in the free market on 16-6- 
1955 was Rs. 15/1/-. Therefore, the plain- 
tiff sustained a loss of Rs. 1273/15/- and 
Rs. 761/13/- respectively on the procure- 
ment of gram from it at the rate of Rs. 10 
per maund. On 3rd September, 1953, 
385 maunds of gram. was taken from the 
plaintiff at the rate of Rs. 10/- but 
Dhannalal P. W. 1 as stated that the 
rate of gram on that date per Mani vari- 
ed from 182/8/- to 183/-. The minimum 
rate being Rs. 182/8/-. the plaintiff is 
entitled to damages on the basis of that 
rate only. So instead of Rs. 1758/12)- 
claimed by the plaintiff, it is entitled to 
Rs. 1745/-. Thus the total amount of loss 
which the plaintiff sustained in regard to 
the transactions of gram comes to Rupees 
3780/12/-. 
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this article has no application though the 
act complained of may be one of mal- 
feasance. In this connection, learned 
Additional Advocate General. relied on 
Kripa Ram v. Kunwar Bahadur, AIR 
1932 All 256. But in that case, Art. 36 
was held applicable because the other 
two articles namely Arts. 48 and 49 could 
not be applied because the plaintiff had no 
right to possession of the goods and was 
a mere attaching creditor. This cannot 
be said in the present case because, the 
plaintiff is entitled to possession of the 
foodgrains which were unlawfully pro- 
cured from it. In my view, Article 49 is 
the appropriate article which could apply 
to the facts and circumstances of this 


case. Article 49 runs thus: 
Three When the property is wrongtully taken 
Years. or injured, or when the detainer’s 
possession becomes unlawtul.” 
19. The quantity and the rate at 


which wheat was procured on various 
dates from the plaintiff is mentioned in 
Schedule 3 at page 18 of the paper-book. 
From the evidence of P. W. 1 Dhannalal, 
it appears that the rate of wheat on 15th 
May, 1953, varied from 166/4/- to 168/- 
per Mani. The plaintiff has calculated its 
loss at the rate of Rs. 168/- but on the 
admission of P. W. 1 wheat was sold on 
that date at the rate of Rs. 166/4/- also. 
So the plaintiff is entitled to a sum of 
Rs. 906/- instead of Rs. 1000/- on this 
item. Similarly on 20th May, 1953, P. W.L 
has admitted that the rate was Rs. 176/4/~ 
per Mani and so the plaintiff is entitled to 
a sum of Rs. 497/3/~ instead of Rs. 508/12/- 
claimed by him. Dhannalal has also ad- 
mitted that on 22nd May, 1953, rate of. 
wheat varied from Rs. 174/4/- to Rupees 
180 per Mani. So on the basis of the rate 
of Rs. 174/4/-, plaintiff is entitled to 
Rs. 375/- instead of Rs. 450/-. as claimed 
by it. Dhannalal has also stated that on 
4th June, 1953, rate of wheat varied from 
Rs. 186/- to Rs. 192/8/-. The plaintiff 
claimed his amount of loss at the rate of 
Rs. 186/- per Mani. Therefore on this 
item he is entitled to Rs. 253/11/- as 
claimed. The total amount of loss suffer- 
ed by the plaintiff in transactions of 
wheat comes to Rs. 5812/62 P. 

20. The plaintiff has also claimed 
interest on the loss suffered by it, buf 
in the circumstances of the case, he Ts 
not entitled to any interest either under 
the law or in equity. Certain restric- 
tions were placed on export of food~« 
Srains, but they were relaxed subject to 
certain conditions. The plaintiff applied 
for permit to export foodgrains and pre- 
sumably derived benefit out of these ex- 
port transactions. He, therefore, cannof 
claim any interest for the losses suffered 
by it on account of the procurement of 
foodgrains because it was subject to such 
condition of procurement that he was 
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allowed to export foodgrains. Further. 
the claim is for damages and no interest 
can be allowed on it. 

_, 21. The result, therefore, is that 
this appeal is partly allowed, judgment 
and decree of the lower Court is modified 
and the plaintiffs suit shall stand decreed 
to the extent of Rs. 5812/62 P. against 
the respondent. The defendant shall pay 
this amount to the appellant within three 
months from today failing which the ap- 
pellant shall be entitled to interest at 
the rate of 6% per annum until its realisa- 
tion. Because the appellants claim has 
been partly decreed, therefore, both 
parties shall bear their own costs of both 
the Courts. 

Appeal No. 118 of 1958. 

22. This appeal by the plaintiff is 
directed against the judgment and decree 
of the learned Senior Civil Judge, Baran 
dated 28th August, 1958. 

23. The appellant filed a surt for 
the recovery of Rs. 17500/- as damages 
against the State of Rajasthan on the 
ground that its officers of the Civil Sup- 
flies Department procured from it 1664 
Maunds 17 Seers of gram on ist April, 
1953. 1000 Maunds of gram on 2nd June, 
1953, 490 Maunds and 30 Seers on 15th 
July, 1953, 570 Maunds and 30 Seers on 
16th July, 1953 and 330 Maunds of gram 
on 22nd October, 1953, at the rate of 
Rs. 10/- per maund in accordance with 
Ci. 5 of the Rajasthan Gram and Gram 
Products (Export Control) Order, 1953, 
issued by the Government of India, 
Ministry of Food and Agriculture in exer- 
cise of the powers conferred by Sec. 3 
of the Act published in the Rajasthan 
Gazette Extraordinary dated 27th March, 
1953, although the market rate on the 
aforesaid dates was Rs. 11/12/-, Rs. 14/15/- 
and Rs. 15/14/- respectively. It is alleged 
that taking of 40% of the gram under 
the latter part of Cl. 5 at the rate of 
Rs. 10/- was unconstitutional being hit by 
Art. 31 (2) of the Constitution of India 
because the Act did not provide for cor- 
pensation for the foodgrains taken posses- 
sion of or acquired and neither fixed the 
amount of compensation nor specified the 
princizles on which and the manner in 
which compensation was to be determin- 
ed and given. The suit amount also m- 
cluded Rs. 2465/1/- as interest by way of 
damages. It was alleged that prior to 
the institution of the suit, a notice under 
Section 80, Civil P. C. was served upon 
the defendant. 

24. The suit was contested by the 
defendant on various grounds and it was 
stated that the latter part of sub- 
clause 5 (1) which runs as follows was 
not unconstitutional: 

“Only of the gram or gram product 
intended to be exported and applicant 
shall, if so required, sell the balance of 
40 per cent. of the gram or gram. product 
to the authorised officer— 
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(a) in the case of gram, at the rate 
of Rs. 10/- per maund: 

(b) in the case of gram product, at 

the rate of Rs. 10/- per maund plus the 
normal charges for converting gram into 
the gram product in question.” 
Ji was further pleaded that the suit was 
barred by limitation as well as by O. 3, 
Rule 2, Civil P. C. Objection about the 
institution of the suit by the firm on the 
ground that it was not registered was 
also taken. The defendant also denied 
that any gram was taken possession of 
by the officers of the Supplies Depart- 
ment from the plaintiff on the dates men- 
tioned in the plaint. 

25. The learned Senior Civil 
J udge framed as many as 18 issues in the 
suit but for the purpose of deciding this 
appeal, it is only necessary to mentior 
the following issues: 

“2. Whether the officers of the Sup- 
plies Department of the Government 
procured or acquired gram shown in the 
schedule enclosed with the plaint and if 
so, was it procured at a lesser rate than 
the market rate? 

5. Whether the Rajasthan Gram and 
Gram Products (Export Control) Order, 
1953 is ultra vires of the powers of Rajas- 
than and Central Government and it is 
illegal? 

8. Whether the plaintiff has suffered 
the loss of Rs. 15034/15/- by the procure- 
ment of gram. and is he ertitled to recover 
this amount from the defendant? 

9. Whether the plaintiff is entitled to 
recover the sum of Rs. 2465/1/- as interest 
by way of damages? 


10. Whether the plaintiff served the 


‘valid notice under Section 80, Civil P. C.2 


12. Is the suit within limitation? 


15. Whether the plaintiff has already 
filed the suit against the Rajasthan Gov- 
ernment as regards the procurement of 
the gram and he cannot bring this suit 
for relinquished claim under O. 2, Rule 2, 
Civil P. C.? 

_ 26. In this appeal, learned counsel 
for the appellant has raised the same 
contentions which had been raised in 
first appeal No. 117 of 1958. So far as 
issues Nos. 5, 9, 12 and 15 are concerned, 
they are common in both the appeals and 
the decision given in appeal No. 117 of 
1956 shall also govern this appeal, it bcing 
held that the latter part of clause 5 (1) 
of the Rajasthan Gram and Gram Pro- 
ducts (Export Control) Order, 1953, re- 
quiring the dealer to sell 40% of the 
fram or gram product at the rate of 
Rs. 10/- per maund is ultra vires of the 
Constitution and that the suit is govern- 
ed by Art. 49 of the Indian Limitation 
Act and the plaintiff is not entitled to any 
interest by way of damages and that the 
sut is not barred by O. 2, Rule 2, Civil 
P. C. The only question which remains 
to be determined in this appeal is whe- 
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ther any gram was taken possession of 
by the Officers of the Supplies Depart- 
ment from the plaintiff on the dates alleg- 
ed in the plaint and as a result of this 
how much loss was sustained by tne 
plaintiff and whether the claim is within 
limitation. 


27. So far as issue No. 10 is con- 
cerned, the learned Judge was in errar 
in holding that it was for the plaintiff to 
prove that a valid notice under Sec. 80 
was served upon the defendant. In para- 
praph 7 of the plaint, it was clearly stated 
that on 2nd April, 1956, notice under 
Sec. 80, Civil P. C. was served upon the 
State of Rajasthan as well as the Collec- 
tor Kotah, but no reply was received of 
these notices. The defendant in Para. 9 
of the written statement admitted the 
receipt of the notice under Section 80 
but stated that it was not in accordance 
with law. No reason was stated as to 
why such notice was not in accordance 
with law nor did the defendant produce 
the notice during the trial. In such cir- 
cumstances it was for the defendant to 
show as to how the notice was invalid. 


28. It is not disputed by learned 
counsel for the appellant that if Art. 49 
cf the Limitation Act is held applicable 
to the suit, then the plaintiffs claim for 
the gram procured on list April, 1953, is 
barred by limitation. Similarly it is 
conceded by the learned counsel that the 
plaintiff has not given evidence about the 
Joss sustained by it in regard to the 
quantity of gram procured from it on 
22nd October, 1953. Learned counsel has, 
therefore, confined his claim to the gram 
procured on 2nd June, 1953, 15th July, 
1953 and 16th July, 1953. It is stated in 
the plaint that 109C maunds of gram was 
taken possession of from it on 2nd June, 
1953, 490 maunds and 30 seers on 15th 
July, 1953, and 570 maunds 20 seers on 
16th July, 1953. Eut in this connection, 
both Laxmichand plaintiff and Moolchand 
P. W. 4 Munim cf the plaintiff, have 
stated that gram was taken from them 
from March 1953 to October 1953 without 
specifying the quantity or the dates on 
which it was taken from it. 


Learned counsel for the appellant, 
however, relies upon the statement of 
Shankerlal D. W. 4 and the documents 
produced by the defendant in this behalf 
which according to him go to show that 
the same quantity of gram was taken 
from the plaintiffs firm as is alleged in 
the plaint though there is a slighi dif- 
ference in the dates of procurement. It 
has, therefore to be considered whether 
the statement of D. W. 4 and the other 
documents produced on behalf of the de- 
fendant support the plaintiffs case in 
this regard. D. W. 4 has stated that on 
2ist May, 1953, 10G0 maunds of gram in 
two instalments wes taken possession of 
from the plaintiff. But no evidence has 
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been produced by the plaintiff regarding 
the rates prevaling in the market on 21st 
May, 1953. D. W. 4 has not admitted that 
any quantity of gram was taken from the 
plaintiff on 2nd June, 1953. The docu- 
ment Ex. Aj26 produced on behalf of the 
defendant also shows that 1000 maunds 
of gram was taken from the plaintiff-on 
alst May, 1953. It cannot, therefore, be 
said that the plaintiff has succeeded in 
showing that on 2nd June, 1953, - 1000 
maunds of gram was taken from him by 
the officers of the Supplies Department 
and that because of that taking of wrong= 
ful possession it sustained any loss. 


29. As regards the quantity of 
gram alleged to have been procured on 
15th and 16th July, 1953, D. W. 4 has 
admitted that the same quantity of gram 
was procured on 13th July, 1953, instead 
of 15th July, 1953, and the same quantity 
of gram was procured on 15th July 
instead of 16th July. That also finds 
support from Ex. A-26 produced by the 
defendant. There is no doubt that the 
plaintiff has not produced evidence 
about the rates of gram prevailing in the 
market on 13th July, 1953, but P. W. 2 
and P. W. 4 have of course stated about 
the rates of gram prevailing in the 
market on 14th, 15th and 16th July, 1953. 
From the statement of P. W. 4 it appears 
that on 15th July, 1953, rate of gram was 
Rs. 186/- per Mani. P. W. 2 has stated 
that on 14th and 16th July, 1953, the rate 
of gram varied from Rs. 184/- to Rs. 187/- 
per Mani. It would, therefore, be just 
and equitable having regard to the state- 
ments of P. W. 2 and P. W. 4 to infer 
that the rate of gram on 13th and 15th 
July, 1953, must have been at least 
Rs. 184/- per Mani. That being so, the 
plaintiff sustained a loss of Rs. 2607/9/- 
and Rs. 2506/- on the quantities of gram 
procured from it on 13th and 15th July, 
1953, as admitted by D. W. 4. On behalf 
of the defendant no evidence was given 
to rebut the evidence of P. W. 2 and 
P. W. 4 as regards the rate of gram in 
the free market on the aforesaid dates. 


30. As a result of the above find- 
ing, the plaintiff is entitled to a sum of 
Rs. 5113/94 P. as damages from the plain- 
tiff, but he is not entitled to any interest 
either before the institution of the suit 
or pendente lite, for the reasons mention- 
fa the judgment of appeal No. 117 of 


31. This appeal is therefore partly 
allowed, judgment and decree of the 
lower Court is modified andthe plaintiff's 
suit is decreed to the extent of Rupees 
5113/49. The respondent shall pay this 
amount to the appellant within three 
months from today. Otherwise the 
decretal amount shall carry interest at 
the rate of 6 per cent. per annum till its 
realisation. As the suit has been partly 
decreed, both parties, having regard to 
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all the circumstances of the case, will 


bear their own costs of both the Courts. 
Appeals partly allowed. 
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C. M. LODHA, J. 
Gudarmal, Appellant v. Bansilal and 
another, Respondents. 


Second Appeal No. 559 of 1964, D/- 
6-8-1970, from judgment and decree of 
ol Singh Civil J, Soiat, D/- 9-10- 
964 


(A) T. P. Act (1882), Section 91 (a) 
— Right to redeem — Even the smallest 


interest in mortgaged property is suff- 


cient to entitle a person te redeem mort- 
gage. AIR 1959 Mys 39 & AIR 1921 PC 
125, Followed. (Para 7) 


(B) T. P. Act (1882), Section 91 (a) — 
Civil P. C. (1908), O. 34, R. 1 — Distinc- 
tion between the two provisions — O. 34, 
R. 1 speaks of persons having interest 
either in the mortgaged security or in the 
right of redemption, while Section 931 (a) 
speaks of persons having interest in the 
mortgaged property (not in the security), 
and also of persons having interest in the 
right to redeem. 


Thus there is a fundamental distinc- 
tion between the two provisions and it 
would not be proper to interpret Sec. 91 
(a) of the Act in the light of the language 
used in O. 34, R. 1 of the Code. Order 34, 
Rule 1 is merely procedural and does not 
create substantive rights, and the right 
to redeem mortgage is to be determined 
by a true construction of Section 91 fa) 
of the Act. AIR 1947 Nag 210 & AIR 1959 
Mys 39, Rel. on. (Para 6) 


(C) Civil P. C. (1908), Ss. 100 & 101 
— Question of adverse possession being a 
mixed question of law and fact cannot be 
raised for the first time in second appeal 
without there being a plea and issue on 


that point. (Para 8) 
Cases Referred: Chronological Paras 


(1963) AIR 1963 Ker 249 (V 50) = 
1962 Ker LT 881, Konnan Sanku 


v. K. Parvathi Amma 5, 8 
(1959) AIR 1959 Mys 39 (V 46) = 
ae (1958) Mys 239, Sonnakka 
Dombara Munekka 5. 7 
(1950) AIR 1950 Orissa 150 (V 37) = 
16 Cut LT 64, Mitru Thapa v. 
Mt. Gurubari- Goudani 
(1948) AIR 1948 Nag 369 (V 35) = 
ILR (1948) Nag 584, Nimba Ganba 
v. Narayan Paikaji 5, 9 


(1947) AIR 1947 Nag 210 (V 34) = 
ILR (1947) Nag 740, Pawankumar 


v. Jagdeo 
(1921) AIR 1921 PC 125 (V 8) = 
47 Ind App 207, Mirza Yadalli 
Beg v. Tukaram 7 


JN/AO/E981/70/RMP/P 


Gudarmal v. Bansilal (C. M. Lodha J.) 


(Pr. 31)-{Prs. 1-4] Raj. 175 


-H. M. Parakh, for Appellant; M. L. 
Shrimali, for Respondents. 
JUDGMENT: This is a defendant’s 


second appeal arising out of a suit: for 
redemption of a house situated in village 
Giri, District Fali. 

2. Plaintiff Banshilal originally 
filed this suit alleging that the house in 
question belonged to Fojmal and his sons 
Kundanmal and Mishrilal, and that che 
same had been mortgaged by widow of 
Fojmal, Kundanmal and Mishrilal on 
Sawan Badi 1, Samwat 1961 for a sum of 
Rs. 72/~ with Ummedmal Ghasiram and 
Sugal Chand, ancestors of the defendant 
Dudermal. It was alleged that Mst. Rami 
-respondent No. 2 was the sole surviving 
heir in Fojmal’s family and was, there- 
fore, entitled to redeem the house in 
question. It was further averred that 
Mst. Rami had sold away the equity of 
redemption in favour of the plaintiff on 
Mahasud 13, S. 2013 for Rs. 99/-. It was, 
therefore, prayed that a decree for pos- 
session of the house in question by 
redemption of the mortgage may be 
granted in favour of the plaintiff. 

Subsequently the plaint was amend- 
ed and Mst. Rami was also joined as a 
plaintiff and it was prayed that if for any 
reason the sale of equity of redemption 
by Mst. Rami is not recognised, the 
decree for redemption may be granted in 
favour of Rami. The suit was resisted by 
the defendant on a number of grounds. 
The ownership of Fojmal, Kundanmal 
and Mishrilal to the house in question 
was denied. It was also pleaded that 
Rami was not the heir of Fojmal, Kundan- 
mal and Mishrilal and that in any case if 
the right of any of the plaintiffs to re- 
deem the property is recognised the 
redemption: may be granted on payment 
of Rs. 400/- (over and above the mort- 
gage money) which the mortgagee had 
spent on improvements on the mortgaged 
property. 

3. After recording the evidence 
produced by the parties the Munsiff, 
Jetaran decreed the plaintiffs’ suit for 
redemption in favour of Mst. Rami only, 
on payment of Rs. 72/- as mortgage 
money. The defendant filed an appeal but 
the same was rejected by the Civil Judge, 
Sojat. Consequently the defendant has 
come in second appeal to this Court. 

Learned counsel for the appel- 
lant has urged that Mst. Rami is nof 
proved to be the heir of the mortgagor 
and therefore the present suit must fail. 
In order to appreciate the contention 
raised by the learned counsel for the ap- 
pellant it would be necessary to state 
that there isnowno dispute between the 
parties that the mortgage of the property 
in question was made by the mortgage 
deed Ex. A-1 of S. 1961, Sawan Badi 1 for 
a sum of Rs. 72/- by widow of Foimal 
alone, even though the names of Kundan- 
mal and Mishrilal were also mentioned 
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in the body of tke document as mort- 
gagors. The mortgage deed was executed 
by widow of Fofmal only. -Evidence on 
behalf of the plaintiff, it must be said, 
was got recorded rather carelessly and it 
was not clearly brought out whether 
Kundanmal and Nishrilal survived Foi- 
mal besides Fojmal’s widow. However, 
from the contents of the mortgage deed 
Ex. A-1 it is clear that Fojmal was 
survived by his w.dow as well as-his two 
sons Kundanmal and Mishrilal. 

The document has been produced from 
the custody of the defendant and objec- 
tion has rightly b2en not taken to the 
correctness of the contents of the mort- 
gage deed on behalf of the defendant. 
“Consequently it must be held that Foi- 
. mal, who died in or about 1931 A. D. left 
behind his widow and his two sons. 
According to Mitakshara School of Hindu 
Law by which th= parties are governed 
the house in question belonging to Fojmal 
devolved on his two sons Kundanmal and 
Mishrilal as the keirs and survivors of 
Fojmal, and widow of Fojmal was not 
competent to mortgage the house in ques- 
tion in favour of the ancestors of the de- 
fendant. It is also not in dispute that 
Kundanmal was the last male holder of 
the propertv in question and after his 
death Mst. Rami his widow became the 
sole heir of Kundanmal. In this view 
of the matter Mst. Rami cannot be said 
to claim the right of redemption as heir 
of the mortgagor, namely, the widow 
of Fojmal. The learned Civil Judge, in 


my opinion, fell into error in holding that. 


Mst. Rami was entitled to redeem the 
property as heir of widow of Fojmal. 

5e Faced with this position learn- 
ed counsel for the respondents relied on 
Section 91 of the Transfer of Property 
Act, 1882 and submitted that besides the 
mortgagor any person who has any 
interest in, or charge upon, the property 
mortgaged or in or upon the right to 
redeem the same may institute a suit for 
redemption of the mortgaged property. 
He submitted that Mst. Rami being the 
sole heir of Kundanmal the last male 
holder in Fojmal’s family had interest in 


the property in question and could conse- 


quently redeem the property. In sup- 
port of his contention he has relied on 
sonnakka v. D. Munekka, AIR 1959 Mys 
39, and Mitru Thapa v. Gurubari Goudani, 
AIR 1950 Orissa 10. 

On the other hand, learned counsel 
for the appellant has urged that Mst. 
Rami has no right to redeem the mort- 
Page, though she may be entitled to sue 
on the basis of her title, and, therefore, 
the present suit by her for redemption 
of the mortgage is not maintainable. He 
has further urged that the possession of 
the mortgagee operated as an ouster of 
` the real owners of the property, namely, 
Kundanmal, Mishrilal and the plaintiff, 
and, therefore, the plaintiff cannot sue 
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for redemption as a person interested in 
the equity of redemption beyond 12 years 
of possession of the mortgagee. In sup- 
port of his contention learned counsel has 
placed reliance on Konnan Sanku v. 
K. Parvathi Amma, AIR 1963 Ker 249 and 
Nimba Ganba v. Narayan Paikaji, AIR 
1948 Nag 369. 


6. After a careful consideration of 
the rival contentions raised by the learn- 
ed counsel for the parties, I have come to 
the conclusion that Section 91 of the 
Transfer of Property Act gives authority 
to any person who has any interest in 
the mortgaged property including that of 
an owner to institute a suit for redemp- 
tion of the mortgaged property. The 


. relevant part of Sec. 91 of the Transfer 


of Property Act reads as under 

“91. Besides, the mortgagor, any of 
the following persons may redeem, or 
institute a suit for redemption of, the 
mortgaged property, namely :— 

(a} any person (other than the mort- 
gagee of the interest sought to be redeem- 
ed) who has any interest in, or charge 
upon the property mortgaged or in or 
upon the right to redeem the same} 


Seraeerseset*Fignnesssaateegne 


The words ‘any person who has any 
interest, in the property mortgaged’ do 
not refer only to persons having any 
interest in the mortgaged security. 
“Interest in the mortgaged property” is 
not the same as “interest in the mort- 
gaged security”. Learned counsel for the 
appellant submits that there is apparent 
similarity between Section 91 (a) of the 
Transfer of Property Act, and Order 34, 
Rule 1, Civil P. C. It must, however, be 
borne in mind that the latter provision 
speaks of persons having any interest 
either in the mortgaged security or in 
the right of redemption. But Section 91 
(a) of the Transfer of Property Act 
speaks of persons having interest in the 
mortgaged property (not security), and 
also of persons having interest in the 
right to redeem. Thus to my mind there 
is a fundamental distinction between the 
two provisions and it would not be pro- 
per to interpret Section 91 (a) of the 
Transfer of Property Act in light of the 
language used in Order XXXIV, Rule 1, 
Civil P. C. As observed by Hidayatullah 
J. {at present the Chief Justice of India) 
in Pawankumar v. Jagdeo, AIR 1947 Nag 
210, Order XXXIV, R. 1, Civil P. C. is 
merely procedural and does not create 
substantive rights, and the matter is to 
be determined by a true construction of 
Section 91 (a), Transfer of Property Act. 

7. In Mirza Yadalli Beg v. Tuka- 
ram, AIR 1921 PC 125, it was held that 
even the smallest interest in the mort- 
gaged property is sufficient to entitle the 
plaintiff to redeem the mortgage. The 
same view was taken in AIR 1959 Mys 
39, and I respectfully agree with. the 
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has any interest in the property mort- 
gaged” as provided in Section 91 (a) of 
the Act. Consequently, I hold that the 
plaintiffs are entitled to institute a suit 
for redemption. 

8. As regards the question of 
ouster suffice it to say that the defendant 
never took objection to the suit being 
barred under Article 144, Limitation Act. 
The question whether the defendant has 
been in adverse possession of the proper- 
ty is a mixed question of fact and law, 
and cannot be entertained for the first 
fime in second appeal without there being 
a plea and issue on the point. Learned 
counsel as a matter of fact was unable to 
point out any evidence to show that the 
defendant has succeeded in establishing 
his adverse possession over the property 
in dispute. In this view of the matter 
the principle laid down in AIR 1963 Ker 
249, has no application to the facts and 
circumstances of the present case. 

9. The other case relied upon by 
the learned counsel for the appellant, 
AIR 1948 Nag 369, has also no applica- 
tion to the present case inasmuch as all 
that was held in that case was that in a 
mortgage suit a person claiming para- 
mount title is not a necessary party inas- 
much as he has no interest in the mort- 
gaged security or in the right of redemp- 
tion and the only occasion on which a 
judgement debtor could rightly be made 
a party to a mortgage suit is when he is 
in the position described in Section 91 of 
the Transfer of Property Act. Thus the 
point of law decided in that case has no 
relevance to the points of dispute in the 
present case. 

10 No other point was argued. 

11. The result is that I do not see 
any force in this appeal, and hereby dis- 
miss it. But in the circumstances of the 
case I leave the parties to bear their own 


costs. 
Appeal dismissed. 
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pan, dedication of property to an idol 
which is a question of fact may be estab- 
lished by other evidence. (1876) ILR 2 
Cal 341 & ATR 1954 Orissa 198 & AIR 
1940 PC 7 & AIR 1962 Mad 48, Rel. on; 
ATR 1957 SC 133, Referred. (Para 18) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Mad 48 (V 49) = 
(1961) 2 Mad LJ 231, State of 
Madras v. S. S. M. Paripalana 


Sangam - 

(1959) AIR 1959 SC 1002 (V 48)= 
1959 Supp (2) SCR 601, State of 
Bihar v. Sm. Charusila Dasi 

(1957) AIR 1957 SC 133 (V 44)= 
1956 SCR 756, Deoki Nandan v. 
Murlidhar 6, 7.. 

(1954) AIR 1954 Orissa 198 (V 41) = 
ILR (1954) Cut 265, Mahani Dasi v. i 
Pareshnath 15 

(1940) AIR 1940 PC 7 V 27) = 
67 Ind App 1. Bhagwan Din v. 
Gir Har Saraop 

(1876) ILR 2 Cal 341 = 4 Ind App 
52 (PC). Kanwar Doorganath 
Roy v. Ramchunder Sen 14 


A. K. Bhandari for M. B. L. Bhar- 
gava, for Appellant: D. P. Gupta and 5S. 
K. Keshote, for Respondents. 

JUDGMENT:— This is a plaintiffs 
second appeal. 


2. The plaintiff Idol Shri Murli 
Manoharfi through Chandra Shekhar 
minor represented by his next friend 
Smt. Radha Devi filed the suit out of 
which this appeal arises on 15-12-1960 in 
the Court of Sub-Judge, First Class, 
Aimer alleging that the temple, situated 
in Mohalla Kesarganj in the city of Ai- 
mer known by the name of Shri Murli 
Manoharji’s temple was built by Ram- 
narayan, who is the common ancestor of 
Chandra Shekhar and defendants Nos. 2 
fo 4Shive Shanker, Kanhaiyalal and Ram 
Chander. The plaintiffs case is that the 
idols of Shri Radha Krishan and Shri 
Mahadeo were installed in this temple and 
Pratishta ceremony was also duly per- 
formed. It was further alleged that 
land measuring 66’ X 91’ was acquired by 
Ram Narayan from the Municipal Com- 
mittee, Ajmer with the object of con- 
structing a temple on it, in the year 1888 
A. D. The temple was built on a portion 
of the said land and residential houses, 
a well and six shops behind the temple 
were constructed from time to time. The 
whole of the property including the 
houses, shops and the well, according to 
the plaintiff, were dedicated to the idols 
of Shri Ra Krishan & Shri Mahadeo 
and whatever income was derived 
from, the property was being utilised -for 
Sewapuja of the idols. 

It was also alleged that in S. 1972 
the idol of Radha Krishna was 
replaced by that of Shri Murli Manoharii 
after the performance of the Pratistha. 
It is further stated in the plaint that the 


6, 7 
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defendant . No. 2 Shive Shankar and 
defendants Nos. 3 and 4 who are the 
sons and grandsons of Ramnarayan res- 
pectively started acting against the inter- 
est of the idol and partitioned the pro- 
perty belonging to the idol and also 
mortgaged a portion of the building to 
defendants Nos. 5 to 7. The plaintiff 
goes on to state that the defendant No. 1 
Dr. Gopilal Garg, and defendants Nos. 8 
to 10 in execution of the decree obtain- 
ed by them against the defendants Nos, 2 
to:4 also got the building in question 
attached except the portions in which 
the idols of Shri Murli Manoharii and 
Mahadeo are installed, and proceedings 
sior sale of the same were being taken. 
“On these allegations it was prayed that 
a decree may be passed in the plaintiff's 
favour declaring that the plaintiff is the 
owner of the propertv in question which 
is not liable to attachment and sale in 
execution of any decree passed against 
the defendants Nos. 2 to 4 and further 
that all the alienations made by the de- 
fendants Nos. 2 to 4 in respect of the 
property = declared null and void. 


3. Separate written statements 
were filed by defendant No. 1 Dr. Gopi- 
lal Garg, and defendant No. 9 Prabhu 
Dayal, whereas a joint written state- 
ment was filed by the mortgagees defen- 
dants Nos. 5 to 7. No written statement 
was, however. filed by the defendants 
Nos. 2 to 4 The suit was resisted on a 
number of grounds and it was pleaded 
that the property in question was owned 
and possessed by the descendants of 
Pandit Ramnaravan and partition of the 
same took place among them. It was 
further pleaded that the idols had been 
put in the temple only for earning liveli- 
hood. and that there had not been any 
dedication of the property in question to 
the idols. 


4. After recording the evidence 
produced by the parties. the learned 
Munsiff, Aimer City dismissed the plain- 
tiff’s suit holding that the property in 
question has not been proved to be the 
debutter property. 

5. Agerieved by the judgment 
and decree of the trial court the plain- 
tiff filed appeal which was partially al- 
lowed by the Civil and Additional Ses- 
sions Judge. Ajmer who by his judgment 
dated 31 3-1964 held that the temple and 
the well situated in the suit property are 
the debutter property dedicated to the 
temple of Shri Murli Manoharji and are 
not liable to sale in execution of decrees 
against the defendants Nos. 2 to 4. He, 
however, held that rest of the property 
was not debutter property and conse- 
quently he upheld the dismissal of the 
plaintiffs claim in respect of the pro- 
perty other than the temple and the 
well, that is, six shops, and the houses 
situated at the back of the temple. 


v. Gopilal (Lodha JJ 
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6. Dissatisfied with the jfudgmenf 
of the learned Senior Civil Judge, Aimer 
the plaintiff has filed this second appeal. 
Learned counsel for the appellant has 
urged that both the lower courts have 
fallen into an error »f law in holding 
that in absence of ceremonies of ‘Sank- 
alp and ‘Samarpan’ dedication could nof 
be held to be proved. In support of his 
submission he has referred to Deoki 
Nandan v. Murlidhar, AIR 1957 SC 133 
and State of Bihar v. Sm. Charusila Dasi, 
AIR 1959 SC 1002. 


7. In AIR 1957 SC 133 it was held 
that an endowment can validly be 
created in favour of an idol or temple 
without the performance of any parti- 
cular ceremonies, provided the settlor 
has clearly and unambiguously expressed 
his intention in that behalf. Where it is 
proved that ceremonies were performed, 
that would be valuable evidence of en- 
dowment, but, absence of such proof 
would not be- conclusive against it. I£ 
was further observed that the ceremonies 
relating to dedication are Sankalpa, Uth- 
sarga and Prathistha. Sankalpa means 
determination and is really a formal de- 
claration by the settlor of his intention 
to dedicate the property. Uthsarga is 
the formal renunciation by the founder 
of his ownership in the property, the 
result whereof is that it becomes impress- 
ed with the trust for which he dedicates 
it. While the Sankalpa states the objects 
for the realisation of which the dedica- 
tion is made, it is the Uthsarga that in 
terms dedicates the property to the pub- 
lic. This view was further reiterated 
by their Lordships in the subsequenf 
case: AIR 1959 SC 1002. 


8. There is admittedly no deed of 
dedication in the present case, and 
question whether there was in fact a 
dedication of the property in question to 
the idols. is to be determined by the 
oral evidence produced by the parties 
and the circumstances brought on the 
record. The criticism by the learned 
counsel for the appellant that the court 
below has rejected the plaintiffs claim 
for want of evidence of ‘Samarpan’ and 
‘Sankalp’ does not seem to be well-found- 
ed. Both the courts below have taken in- 
to consideration the oral evidence led by 
the parties as well as the conduct of the 
settlor of the temple namely Ramnara- 
yan and his descendants and the way in 
which they have treated the property. 
J am. therefore. unable to accept the con- 
tention of the learned counsel for ‘the 
appellants that the lower appellate court 
has rejected the plaintiff's claim wi 
respect to the residential house and 
shops only because of absence of evi- 
dence of Sankalp and Samarpan. 


9. It is, therefore, now to be seen 
whether the inference drawn by the 
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lower courts from the evidence on the 
record is correct? In order to prove de- 
dication the plaintiff produced P. W. 1 
Budhmal, P. W. 2 Jamnadas, P. W. 3 
Parma Nand, P. W. 4 Janki Parshad, P. 
W. 5 Pannalal and P. W. 6 Kanhaivalal, 
and also got the statement of Smt. Radha 
Devi recorded on commissior. The 
learned counsel also placed strong reli- 
ance on the documents Exs. D, B and C 
and Exs. G to M and also Ex. Al and 
Ex. A.2. He has also argued that the al- 
legations made by the plaintiff in paras 
Nos. 3 and 4 of the plaint that after in- 
stallation of the idols Pratishtha cere- 
mony had been duly performed and the 
income accruing from the property in 
question was spent on Sewapuja of the 
idols, were not specifically denied by 
the defendants in their written state- 
ment and therefore these allegations 
must be deemed to have been admitted 
by necessary implication. 


10. In para No. 2 of the plaint it 
was pleaded that the idol of Radha 
Krishan was duly installed and the Pra- 
tishtha ceremony was also duly perform- 
ed and there is a Parikrama in the tem- 

le. In the written statement filed by 
the defendant No. 1, it is mentioned that 
the facts stated in para No. 4 of the 
plaint are not admitted. Similarly in 
para No. 4 of the plaint it is averred that 
a plot of land was acquired by the 
founder Shri Ramnarayan from the 
Municipal Committee, Ajmer with the 
object of constructing a temple. and a 
temple was actually constructed on a 
art of the premises and on the remain- 
g part residential houses and a well 
as well as six shops were constructed 
later on, and that the income from the 
aforesaid property was utilised for Sewa- 
puja of the temple. 


In reply to this paragraph the defen- 
dant No. 1 has asserted that the facts 
stated therein are not true and the pro- 
perty in question was owned and possess- 
ed by the descendants of Rammnarayan 
who had actually partitioned it and further 
that there had been never any dedication 
of the property in question to the idols. 
In view of this clear denial by the defen- 
dants of the allegations made in the 
plaint, I fail to see how any part of the 
plaintiff's case can be said to have been 
admitted by necessary implication? So far 
as installation of idols is concerned 
there is now no dispute left between the 
parties as the main temple in which the 
Kdols are installed has been held to be 
debutter property and the dispute survi- 
ves now only with respect to the rest 
dential houses and the shops. 

11. Coming to the oral evidence 
fed by the plaintiff the learned Civil 
Judge has held that it is wholly insuffi- 
cient for proving dedication of these pro- 
perties to the idols. P. W. 1 Budhmal, 
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P. W. 2 Jamnadas and P. W. 6 Kanhaiya 
Lal on whose evidence strong reliance 
has been placed by the learned counsel 
for the appellant have nowhere stated 
that they were present at the time when 
the alleged dedication was made in Sam- 
wat year 1946. They simply deposed that 
there is a temple and a Parikrama around 
the idols which are worshipped and reli- 
gious ceremonies and festivals are re- 
gularly observed. The appreciation of the 
evidence of these witnesses by. the lower 
appellate court cannot be said to be er- 
roneous. Learned counsel for the appel- 
lant, however. laid much emphasis on the 
document Ex. D, dated 12-7-1888 which 
is an Itlanama issued by the Municipal .. 
Committee, Ajmer in the name of 
narayan to the effect that certain piece 
of land had been given to him for the 
purpose of constructing a temple. 

It is not clear from this notice whe- 
ther this land was granted free to Ram- 
narayan. A copy of the resolution by 
which the land was sanctioned in the 
name of Ramnarayan has not been plac- 
ed on the record. All that can be said 
on the basis of Ex. D is that Ramnaravyan 
represented to the Municipality that he 
wanted a plot of land for constructing a 
temple. But this circumstance by itself 
cannot be conclusive of the fact that 
there was a complete dedication of the 
whole plot and the building raised on it 
by avan to the idols of Radha 
Krishan and Mahadeo which were install- 
ed after he had constructed the temple on 
a part of the land. Admittedly the resi- 
dential block and the six shops in dispute 
were constructed not at the time of con- 
structing the temple but later on. Ex. B 
is another document pertaining to the 
sanction by the Municipality for construc- 
tion and in my opinion it does not ad- 
vance the case of the appellant any fur- 
ther. Ex. C is a notice given to Ram- 
narayan to remove certain stones lying 
near the temple. This document is very 
vague and does not throw any light on 
the question in issue. 


12. The other piece of evidence on 
which the learned counsel for -the appel- 
lant rested his case are the rent notes Exs. 
G to M with respect ta the shops in ques- 
tion. ranging from Samwat 1887 to 1960. 
It is urged that in the rent notes Ex. K 
Ex. L and Ex. J of S. 1901, S. 1889 and 
1904 respectively the shops have been 
described as ‘Dukan Mandir. On the 
basis of the aforesaid description of the 
shops leased out by these rent notes, the 
learned counsel wants me to infer that 
the shops were described as belonging to 
the temple and therefore dedication of 
scat shops to the temple must be pre- 
sumed. 


The learned Senior Civil Judge has 
faken these rent notes into consideration 
and has come to the conclusion that they 
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are wholly insufficient for holding that 
the shops had been dedicated to the tem- 
ple. It is remarkable that none of these 
rent notes has been executed in favour of 
the idols. It is also noteworthy that 
most of these rent ‘notes have been execut- 
ed in favour of either Ramnarayvan or 
his descendants Harishankar and Shive~ 
shanker and it is impossible to hold on 
the basis of these rent notes that the 
shops had been dedicated ta the idols. 


13. -It was alleged in the plaint 

that the income derived from the houses 
and the shops was spent over the Sewa- 
puja of the temple and the balance, if 
any. was spent for the maintenance of 
+Ramnarayan and his family. However, 
no accounts have been produced in sup- 
port of this assertion. The way in which 
the shops and the block in dispute have 
been treated by the descendants of Ram- 
narayan is a clear indicator of the fact 
that the residential houses and the shops 
were their private property. Admittedly 
about 25 years back defendant Kanhaiva- 
lal filed a suit for partition in respect of 
the residential houses and six shops 
against his brother describing the pro- 
perty in question as ancestral property of 
his grandfather Ramnarayan and the 
sult was decreed, and the property was 
partitioned by metes and bounds. 

Later on Kanhaivalal mortgaged his 
share with defendant No. 1 Dr. Gopilal. 
The six shops were auctioned in execu- 
tion of a decree obtained by Rai Bahadur 
Kishenlal against Shiveshanker son of 
Ramnarayan and Kanhaiyalal purchased 
the shops, at court sale. Kanhaiya- 
lal thereafter mortgaged this very pro- 
perty. It is further clear that Kanhaiya- 
lal first filed a suit for declaration that 
the property in question belonged to the 
idol of Mahadeoji and the same was dis- 
missed by the Second Additional Sub 
Judge, Aimer on 22-8-1953. | 

These facts are not denied by the 
appellant, but what is contended is that 
these were only acts of misappropriation 
of debutter property by the shebait and 
as such could not change the character of 
the property. However, J find it dificult 
to accede to this contention. It is diffi- 
cult to hold that these are only stray acts 
of misappropriation. On the other hand 
these transactions Indicate that the pro- 
perty was never considered as debutter 
property. 

14. In Kanwar Doorganath Roy vV. 
Ram Chunder Sen, (1876) ILR 2 Cal 341 
(PC) it was held that in absence of a 
document of endowment very strong and 
clear evidence of such endowment ought 
to exist. A strong presumption was drawn 
in the aforesaid case from the conduct of 
the parties in treating the suit property 
as their private property for the purpose 
ot holding that the property was not de- 

. butter. 
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15. In Mahani Dasi v. Pareshnath 
ATR 1954 Orissa 198 it was held that the 
mere fact that an idol is proved to have 
been installed does not, by itself, create 
an endowment of properties in favour of 
the idol. An idol may be installed and 
worshipped without any property being 
dedicated to it. An idol, like any living 
person, may be rich or poor.: It was ob- 
served that the conduct of the family in 
its relation to the deity and its properties 
would be a strong indicator asto how the 
properties were being used. 


16. In Bhagwan Din v. Gir Har 
Saroop, AIR 1940 PC 7 their Lordships 
held that the dedication requires to be 
proved. It was further observed tha 
the general effect of the evidence was tha? 
the family had treated the temple as 
family property, dividing the various 
forms of profit whether offerings or 
rents. It is not enough to deprive the 
family of their private property to show 
that Hindus willing to worship have never 
been turned away or even that the deity 
has acquired considerable popularity 
among Hindus of the locality or among 
persons resorting to the annual mela. 

17. In State of Madras v. S.S.M. 
Paripalana Sangam, AIR 1962 Mad 48 if 
was held that in order to constitute a 
valid endowment it is necessary that the 
donor should divest himself of the pro- 
perty. What is essential is that there 
should be an unambiguous expression of 
an intention to divest and an actual divest- 
ment for the benefit of the beneficiary. 
Such divestiture can be proved by a writ 
ten document, or even orally but the fac# 
of dedication must be established by evi- 
dence. Such evidence may consist of 
contemporaneous statements or merely 
Subsequent conduct of the trustees. In 
either case there should be a clear and 
cogent evidence to show that there was 
an intention to dedicate the property for 
the particular purpose, followed by an 
actual divestment or appropriation of the 
Property to the specific object. 


18. Thus the law seems to be well 
settled that even in the absence of a docu- 
ment and ceremony such as Sankalp or 
Samarpan, dedication may be established 
by other evidence. The question whether 
there has been a dedication of a certain 
property to a temple is a question of fact 
to be determined on the basis of the evi- 
dence produced in each case. As already 
stated above there is no direct evidence of 
dedication of the residential houses and 
the shops in question to the temple in the 
present case. The circumstantial eyi- 
dence gives an indication to the contrary. 
The property in question has always been 
treated as a private property and has 
been actually partitioned among the heirs 
of Ramnarayan. 

There is no convincing and clear 
evidence that the income accruing from 
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the houses and the shops in question was 
ever set apart for Sewapuja of the idols. 
In these circumstances the conclusion 
arrived at by the lower Courts that the 
dedication of the residential houses and 
the shops in question to the idol of Shri 
Murlimanoharji is not proved. appears 
to be correct and no interference is called 
for with the judgment and decree of the 
learned Senior Civil Judge. 

19. In the result. I do not see any 
force in this appeal. and hereby dismiss 
it. But in the circumstances of the case, 
I leave the parties to bear their own costs. 

20. Learned counsel for the appel- 
lant prays for leave to appeal to Division 
Bench. However, I do not consider it a 
fit case for grant ofleave. The prayer is 


disallowed. 
Appeal dismissed. 
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C. M. LODHA; J. 

Nemichand, Appellant v. Ganeshmal 
and others, Respondents. 

Second Appeal No. 462 of 1963, D/- 
29-7-1970 against judgment and decree of 
Dist. J. Ajmer. D/- 3-7-1963. 

(A) Registration Act (1908), S. 32 — 
Valid presentation is a condition prece- 
dent to registration and officer gets imris- 
diction only on such presentation — Valid 
presentation cannot be presumed. AIR 
1914 PC 16 & AIR 1956 Assam 123 & 
(1900) 28 Ind App 15 (PC), Followed; AIR 
1921 PC 93 & AIR 1922 PC 279 & (1884) 
ILR 6 All 460 & (1897) ILR 21 Bom 724, 
Distinguished. (Paras 6, 8 to 10 & 15) 

(B) Registration Act (1908), Ss. 77, 
23, 24, 25 & 26 — Suit for direction to re- 


gister document — Proof of valid presen- . 


tation in time essential. (Para 15) 


Cases Referred: Chronological Paras 
{1962) AIR 1962 Mad 421 (V 49) = 
75 Mad LW 226. Ranjithammal v. 
Sowbagvathammal 
(1956) AIR 1956 Assam 123 (V 48), 
Nandeswar Chakravarty v. 
Mahendra Nath Sarma | 4 
(1956) AIR 1956 Bom 625 (V 48), 
Apaya v. Govind LO 
(1954) AIR 1954 Raj 36 (V 41) = 
1953 Raj LW 104, Ramprasad v. 


Pannalal l 

(1922) AIR 1922 PC 279 (V 9) = 
49 Ind App 375. Chottey Lal v. 
Collector of Moradabad 

(1921) AIR 1921 PC 93 (V 8) = 
47 Ind App 177. Bharat Indu v. 
Hakim Mohammad Hamid Ali 


Khan l 
: 01914) AIR 1914 PC 16 (V 1) = 28 
Ind Cas 422, Jambu Prasad v. 
Muhammad Nawab Aftab Ali Khan 7 
pr aaae EO OEA AOOO AAO 
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(1900) 28 Ind App 15 = ILR 23 AN. 
233 3 (PC). Mujib-un-nissa v. Abdul 


Rahim 
(1897) ILR 21 Bom 724, Tullokchand 

v. Gokulbhoy 10, 12 
(1884) ILR 6 All 460 = 1884 All 

WN 173, Durga Singh v. Mathuradas [2 


D. P. Gupta and B. K. Keshote. for 
Appellant; M. B. L. Bhargava, D. D. 
Bhargava, and A. K. Bhandari for Res- 
pondents. 


JUDGMENT:-—— The facts giving rise 
to this second appeal by the plaintiff 
lie within a narrow compass: 

2. Defendants Nos. 1 and 2 Gane- 
shmal and Sardarmal executed a mortgage 
deed dated 1-3-54 for a sum of Rs. 8000/-. 
in favour of the plaintiff Nemichand. Shri 
M. K. Rathi. an Advocate of Ajmer pre- 
sented the mortgage deed on behalf of the 
mortgagee plaintiff Nemichand before the 
Sub-Registrar, Ajmer on 1-7-1954 which 
was the last date for presentation of 
the deed, the limitation prescribed for 
the purpose being four months from the 
date of execution. The Sub-Registrar 
returned the document the same day 
with the following endorsement:— 

“Mr. M. K. Rathi counsel for Nemi- 
chand present. The above presentation 
along with the document does not appear 
to be valid, and further the time pres- 
cribed for registration expires to-day and 
there is no time left to enforce the ap- 
pearance of the opposite party. There- 
fore, in view of Section 4 of the Indian 
Registration Act no further action can be 
ae The document is therefore return- 
e ki 
What exactly happened thereafter is not 
known but there is a further endorse- 
ment of the Sub-Registrar dated 9-10- 
1954 which runs thus:— 

“The document received from the 
Registrar f Assurances, Ajmer under his 
No. 3416- XXTI-D-21 dated 15-7-1954 
with the direction to register it on pay- 
ment of 10 times the amount of proper 
registration fee as fine. 

Mr. M. K. Rathi Advocate appeared 
on 22-7-1954 and put in an application 
under Section 36 of the Indian Registra- 
tion Act.” 

There is yet another endorsement of 
the Sub-Registrar of the same date to the 
effect that Shri Badgel filed power for 
both the opposite parties requesting for 
time to file objections but did not under- 
take to produce the opposite parties. If 
is further mentioned in this endorsement 
that notice was issued to the opposite 
party No. 1, namely, Ganeshmal, and if 
was not received after service but Shri 
Badgel stated that substituted service 
had been effected on Shri Ganeshmal. 
The opposite party No. 2, namely Sardar- 
mal was reported to be absent in spite 
of service. Consequently, the Sub-Regis- 
trar observed that the absence of both 
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the executants in spite of service amount- 
ed to denial of execution of the docu- 
ment and therefore he refused to regis- 
ter it. Dissatisfied with the latter order 
of the Sub-Registrar of 9-10-1954 the 
plaintiff moved an application under Sec- 
tion 73 of the Indian Registration Act of 
1908 (which for shortness will hereinafter 
be called ‘the Act’) before the Registrar 
who also by his order dated 22-5-58 re- 
fused to register the document on the 
ground that it had not been properly 
presented before the Sub-Registrar, 
Ajmer. Incidentally he also observed 
that the document had not been proved 
fo be duly executed. 


The plaintiff thereupon filed the pre- 
sent suit under Section 77 of the Act on 
30-6-1958 in the Court of Civil Judge. 
Ajmer praying that a direction may be 
issued for registration of the mortgage 
deed. The suit was resisted by the defend- 
ants Nos. 1 and 2 who while admitting 
their signatures on the document plead- 
ed lack of receipt of consideration. They 
also pleaded that there was no valid pre- 
sentation of the document and conse- 
quently the suit was liable to be dismiss- 
ed. They raised a further objection to 
the maintainability of the suit on the 
ground that the order of the Sub-Rezis- 
trar dated 1-7-1954 was appealable and 
no appeal having been filed from that 
order the present suit did not lie. 


3. The learned trial Court dis- 
missed the plaintiff's suit. Aggrieved by 
the judgment and decree of the trial 
court the plaintiff filed appeal in the 
Court of the District Judge, Ajmer but 


was unsuccessful. Consequently, he has 


come in second appeal to this Court 
4. Learned counsel for the ap- 


pellant has urged that the lower courts- 


had passed an order dt. 15-7-1954 direct- 
ing the Sub-Registrar to register the 
bi no valid presentation of the mortgage 

eed. 
had passed an order dated 15-7-1954 dir- 
ecting the Sub-Registrar to register the 
document on payment of ten times the 
amount of the proper registration fee as 
fine. This order of the Registrar accord- 
ing to the learned counsel was passed 
under Section 25 of the Act and the vali- 
dity of the same could not be called into 
question in a suit under Section V7 of the 
‘Act. In nut shell his contention is, that 
it must be presumed, in the facts and 
circumstances of the case, that the docu- 
ment had been validly presented before 
the Registrar and by virtue of the powers 
conferred upon him by Section 25 of the 
Act he directed the registration of the 
document even after the expiration of the 
prescribed period of four months frorn 
the date of execution on payment of fine. 
He has further argued that the Registrar 
had no jurisdiction thereafter to refuse 
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It is contended that the Registrar. 
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to register the document by his order 
dated 22-5-1958. 

5. It may be stated at the outset 
that the learned counsel for the appel- 
lant did not rely on the presentation of the 
document before the Sub-Registrar by 
Shri M. K. Rathi on behalf of the plain- 
tiff Nemichand on 1-7-1954, and his sole 
emphasis is on the presentation of the 
document before the Registrar, Aimer 
sometime thereafter which resulted in 
the order by the Registrar dated 15-7- 
1954. It is important to note that the 
order of the Registrar dated 15-7-1954 on 
which the plaintiff -appellant hes rested 
his whole. case has not been produced. 
There is even no reference to it in the 
plaint. The only proof regarding the 
order of the Registrar dated 15-7-1954 is 
the endorsement by the Sub-Registrar 
dated 9-10-1954. But unfortunately for 
the plaintiff even this endorsement does 
not show that the document was pre- 
sented before the Registrar by the plain- 
tiff by any person duly authorised in this 
behalf, nor is it mentioned that any ap- 
plication had been moved on his behalf 
before the Registrar disclosing the cir- 
cumstances under which benefit was be- 
ing claimed under Section 25 of the Act 
for registration of the document after the 
expiration of the prescribed period of 
four months, nor is there any mention in 
this endorsement that for certain reasons, 
good, bad or indifferent the Registrar 
thought it fit to issue a direction for 
registration of the document. Thus there 
is absolutely no evidence on the record 
to show that the document had been va- 
lidiy presented before the Registrar. 


6. That the requirement regarding 
valid presentation is a necessary condi- 
tion precedent for registration of the 
document does not admit of any doubt 
and there is a plethora of authorities in 
support of view. 

Jambu Prasad v. Muhamad 
Nawab Aftab Ali Khan, 28 Ind Cas 422 = 
{AIR 1914 PC 16) their Lordships of the 
Privy Council were pleased to observe that 
want of proper presentation was not a 
mere defect in procedure under Section 
87 but rendered the deed invalid. and 
that the object of Sections 32, 33. 34 and 
35 of Act IN of 1877 (which was in force 
prior to the present Act of 1908) was to 
prevent fraud by means of registration 
under the Act and therefore the ‘provi- 
sions were imperative. It was further 
observed that the jurisdiction of a Sub- 
Registrar only comes into force if and 
when a document is presented to him in 
ss ais with law. 


Again in Mufibunnissa_ v. 
Abani Rahim { (1900) 28 Ind App 15 (PC) 
their Lordships held that the power and 
jurisdiction of the Registrar only come in- 
to play when he is invoked by some per- 
son having a direct relation to the deed. 


1971 


Tt is for those persons to consider whe- 
ther they will or will not give the deed 
the efficacy conferred by registration. It 
was observed that the Registrar could 
mot be held to exercise the jurisdiction 
conferred on him. if hearing of the exe- 
cution of a deed. he got possession of it 
and registered it. 

9. It is needless to multiply the 
authorities on the point as the law 
seems to be well-settled that pro- 
per presentation by an authorised 
agent is an indispensable foundation for 
giving the registering officer jurisdiction 
to register the document. 


9-A. Learned counsel for the appel- 
lant, however, submitted that initially 
even if a document is not validly present- 
ed the defect can be remedied by its sub- 
sequent valid presentation. In this con- 
nection he has placed reliance on Bharat 
Indu v. H. M. H. Ali Khan, AIR 1921 PC 
93: Chottey Lal v. Collector of Morada- 
bad, AIR 1922 PC 279: Ramprasad V- 
1953 Raj LW 104 = (AIR 1954 
submitted by 





tration. 

10. Faced with this position learn- 
ed counsel submitted that a presumption 
should be drawn in favour of there being 
a valid presentation of the document 
when an order is passed by the Regis- 
trar under Section 25 of me 
support of his contention he reied upon 
Tullokchand y. Gokulbhoy, (1897) ILR 21 
Bom 724: Raniithammal v. Soubagvath- 
ammal AIR 1962 Mad 421 and Apaya vV. 
Govind, AIR 1956 Bom 625. 


1i. In Durga Singh v. Mathura 
Das, (1884) ILR 6 All 460 the document 
was presented before the Sub-Registrar 
by the person claiming under the deed 
after the expiration of the period of four 
months prescribed under Section 23 of 
the Act. The Sub-Registrar forwarded it 
to the Registrar who directed that the 
document should be accepted for registra- 
tion on payment of fine prescribed. The 
executant, however, denied the execu- 


tion of the document before the 
Sub-Registrar, and consequently the 
registration was refused. The plain- 


tff made an application under Sec- 
tion 73 of the Act. but the Re 
istrar refused to register the document 
on the ground that it had not been pre- 
eS” en 
even thoug e he its execution 
was proved and thereby overruled his 
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predecessor’s order for registration of the 
document. In the suit filed by the -plain- 
tiff under Section 77 of the Act pray- 
ing for a decree directing registration, I8 
was held that the previous order passed 
by the Registrar for registration was a 
final and binding order. 

It may be noticed that in that casa 
there was no dispute about valid presen- 
tation of the document, and the order 
having been passed for registration of 
the document after the expiration of the 
prescribed period on account of the cira 
cumstances disclosed before the Registran 
his successor in office had no jurisdiction 

sit in judgment over his predeces- 
sor’s order. The facts of that case were 
Tadically different and the principle laid 
down therein has. in my opinion, no ap- 
plication to the facts of the present case. 


12. Similarly in (1897) ILR 22 
Bom 724, the question canvassed beford 
the Court was that a direction given by 
the Registrar under Section 24 of the 
oid Act (which is equivalent to Section 25 
of the present Act) could not be called 
into question before a Civil Court on the 
ground that there were no sufficient rea- 
sons before the Registrar for giving such 
a direction. It was held that when the 
direction had been given, the fine paid 
and all the requirements of Jaw on the 
part of the applicant complied with, 
there was no obligation upon the appli- 
cant that the Registrar shall properly 
perform the duties of his office. 

It would be relevant to point out 
here, that there is no dispute in the pre- 
sent case about the sufficiency or insuffi- 
ciency of the reasons with respect to an 
order passed under Section 25 of the Acf, 
and, therefore, this case is also of no 
assistance to the appellant. In the pre- 
sent case, it is even difficult to say whe- 
ther the Registrar at all passed any order 
under Section 25 of the Act. I have look- 
ed into the other two authorities also 
cited by the learned counsel and am of 
the opinion that they do not support the 
eal propounded on behalf of the appel- 
ant. 


13. Learned counsel for the res- 
pondent has strenuously urged that there 
is no basis for the appellant to submif 
that the Registrar had passed any order 
under Section 25 of the Act on 5-7-1954. 
He has argued that the plaintiff had never 
set up such a case in the plaint nor had 
developed it at any stage on these lines. 
He has also contended that the documen 
having been presented within the pre- 
scribed period of four months before the 
Sub-Registrar under Section 23 of the 
Act, there was no scope left for the 
plaintiff to press into service Section 25 
of the Act, which applies only when the 
document is presented after the expira- 
tion of the prescribed period of four 
mon only remedy. according fo 
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the learned counsel, open to the plaintiff, 
was to file an apreal from the order of 
the Sub-Registrar dated 1-7-1954 under 
Section 72 of the Act within the prescrib~ 
ed period of 30 days. He has also sub- 
mitted that in any view of the matter no 
presumption can be drawn under Section 
114 of the Evidence Act that the require- 
ments of valid presentation had been ful- 
filled at the time when the Registrar is 
erie to have passed the order dated 15- 


14. In Nand2swar Chakravarty v. 
Mahendra Nath, AIR 1956 Assam 123 it 
was held that where a party seeks to rely 
on a registered document on the face of 
which it is obvious that it was presented 
for registration beyond four months of its 
execution the onus Hes heavily on the party 
to show that the requirement of the law 
had been fulfilled before it could be as- 
sumed by any court that the document 
had been registered within the meaning 
of Section 25. It was further observed 
that no presumption can be raised in 
favour of the party under Section 114, 
Evidence Act, in view of the registration 
as no presumption can arise unless it is 
shown that the requirements of the law 
had been complied with 


15. The plaintiffs’ case is on a 
much lower footing than the Assam case 
referred to above. The document is not 
registered. The order of the Registrar 
alleged to be under Section 25 of the Act 
has not been produced and as already 
observed above there is nothing on the 
record to show that the Registrar had 
passed the order dated 15th July, 1954 
under Section 25 o? the Act after valid 
presentation and after compliance with 
the provisions of that section. The de- 
fendant took specific objection in his 
written statement that there was no valid 
presentation of the document vet the 
plainiff did not care to put on record any 
evidence to show that the document had 











sful in a suit under Section 77 of the Act 
is that he must show that the document 
had been presented for registration by a 
person authorised to do so had been 
presented for registration within time 
prescribed by Sections 23 to 26. The 
plaintiff, however, failed to de so and in 


cannot be said to heve gone wrong in dis- 
sing the plaintiffs suit in absence of 
evidence of valid presentation of the 
document. The decision on this point is 
sufficient fo mon-suit the plaintiff 


It is, therefore, not necessary fo de= 
cide the larger question canvassed by the 
learned counsel for the respondents that 
the document having been once present- 
ed though by an unauthorised person 
within the prescribed time under Sec- 
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this view of the matter the lower courts. 


A. I. R. 


tion 23 of the Act. could not have been 

represented after the expiry of the pre- 

rae period under Section 25 of the 
ct 


16. The result is that this appeal 
has no force, and is hereby dismissed, 
but in the circumstances of the case, I 
leave the parties to bear their own costs. 


Appeal dismissed. 
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Pritam Singh and another, Appellants 
v. The State of Rajasthan, Respondent. 

Criminal Appeal No. 667 of 1969, 
D/- 12-1-1970, against order of Ghansh- 
yam Dass Gupta, Addl. S. J.. Ganganagar, 
D/- 11-9-1969. 

(A) Evidence Act (1872), S. 9 — Iden- 
tification parade after inordinate delay is 
not proper in absence of any convincing 
explanation for delay. (Para 3) 


Test identification held long after the 
event is of little value. The value of 
identification depends on two most im- 
portant factors viz., that the person who 
identifies an accused had had no oppor- 
tunity of seeing him after the commis- 
sion of the crime; and secondly that no 7 
mistake had been made by the witness. 
No importance can be attached to iden- 
tification if the test identification is con- 
ducted long after the arrest of the accus- 

When the accused were put in the 
identification parade 11 days after their 
arrest and no convincing explanation 
came forth as to why so much time was 
allowed to pass between the arrest of the 
accused and the identification proceedings 
identification cannot be said to be pro- 
per. (Para 3) 

(B) Evidence Act (1872), Ss. 80, 3 — 
Presumption. that identification memo is 
evidence of everything that it contains 
would arise only if that memo amounted 
to evidence within meaning of Section 3 
AXR 1961 AHN. 153 Dissented from. (Cri- 
minal Procedure Code (1898), S. 164). 

(Para 4) 

It cannot be said that identification 
memo must be presumed to be genuine 
under Section 80 of the Evidence Act and 
that it is not necessary to call the Magis- 
trate in evidence as the memorandum 
under terms of Section 80 is evidence of 
everything that it contains. Presumption 
under Section 80- would arise only if the 
memorandum of identification amounted 
to evidence, within the meaning of Sec- 
tion 3 of the Evidence Act. AIR 1961 AH 
153, Dissented from; AIR 1963 Alf 308 
Relied on. (Para 4) 

(C) Evidence —- Appreciation of — 
Conviction for rebbery based on testi- 
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mony of sole eye witness set aside. (Pe- 
nal Code (1860), Section 394). 
(Para 4) 


Conviction of accused for robbery on 
sole testimony as to identity of accused by 
Single eye-witness, set aside particularly 
when identification memo was held inad- 
missible because of delay in holding iden- 
tification parade and in the circumstance 
that witness had seen the accused in dim 
light from long distance, AIR 1960 SC 
1340 & AIR 1954 All 684, Relied on. 

(Para 4) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 All 308 (V 50) = 
4963 (2) Cri LJ 1, Ram Sanehi v. 


State 
(1961) AIR 1961 All 153 (V 48) = 
1961 (1) Cri LJ 340, Asharafi v. 


State 
(1960) AIR 1960 SC 1340 (V 47) = 
1960 Cri LJ 1681, Vaikuntam 
Chandrappa v. State of A. P. 4 
(1954) AIR 1954 All 684 (V 41) = 
1954 Cri LJ 1439. Chandra Pal v. 
State 4 


N. L. Tibrowal, for the Appellants; 
G. M. Mehta, for the State. 


MEHTA J.: On August 25, 1967, at 
about 8 P. M. accused Pritam Singh, 
Dalip Singh, Ranki and Chandra Sahai, 
armed with pistols and knives, entered 
the house of the complainant Tek- 
chand, situate in Ganganagar, to commit 
robbery. Tekchand and his wife Mst. 
Manbhari were available in the house. 
The accused Pritam Singh caught hold 
of Tekchand and took him to the store- 
room. He gave blows to Tekchand with 
a ‘Lathi’ and threatened him with dire 
consequences unless he parted with his 
valuables. Accused Ranki forcibly took 
off ornaments of Mst. Manbhari. On her 
raising an alarm, she was beaten. She 
however, managed to run away towards 
the gate. The accused Chandra Sahai tri- 
ed to catch her. She somehow escaped 
from her residence. On hearing her cries 
Puran and others assembled on the spot. 
After sometime the accused took to their 
heels with the booty stolen by them. 
Tekchand lodged first information report 
with the Police Kotwali, Ganganagar. 
soon after the occurrence. In the course 
of investigation one Banta Singh was ar- 
rested by the Police. He disclosed the 
mame of the accused i. The police 
got clue in respect of the other accused 
persons from Ranki; both Ranki and 
Chandra Sahai were challaned in the 
Court of Munsif Magistrate, Ganganagar. 
~That court committed them to the Court 
of Sessions Judge, Ganganagar, for trial 
under Section 394, Indian Penal Code, 
on December 18, 1967. The other two 
accused Dalip Singh and Pritam Singh 
were arrested on Decemebr 17, 1967. Sub- 
sequently, they too were challaned in 
the Court of Munsif Magistrate, Ganga< 
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nagar. The said Magistrate conducted 
preliminary enquiry and committed them 
to the Court of Sessions Judge, Ganga- 
nagar, to face trial under Section 394, 
Indian Penal Code. The cases were sub- 
sequently transferred to the Court of 
Additional Sessions Judge of the place. 
The trial court consolidated the two cases. 
The four accused denied to have commit 
ed any offence. The prosecution examin- 
ed nine witnesses in support of its case. 
In their statements recorded under Sec- 
tion 342. Criminal Procedure Code. the 
accused again denied the indictment. The 
trial Court relied upon the solitary state- 
ment of Tekchand and convicted the ac- 
cused Pritam Singh. Dalip Singh and 
Ranki for the offence under Section 394, 
Indian Penal Code, and sentenced each 
of them to four years’ rigorous imprison- 
ment and to pay a fine of Rs. 200/-. in 
default. to undergo further rigorous im- 
prisonment for three months. The ac- 
cused Chandra Sahai was acquitted of 
the offence with which he was charged. 


2. Aggrieved against the above 
judgment, Pritam Singh and Dalip Singh 
have filed this appeal. Contention of 
learned counsel for the appellants is that 
offence under Section 394, I. P. C.. has 
not been fully brought home against his 
clients and, therefore, they should be ac- 
quitted. Learned counsel for the State 
Government submitted that Tekchand’s 
evidence before the trial court alone is 
enough to base the conviction of the ap- 
pellants. The witness saw the accused 
from close quarters when the robbery was 
committed or when they were beating 
the Inmates of the house and, therefore, 
there is no reason to doubt this testimony. 


_ oe In this case no other prosecu- 
tion witness except Tekchand identified 
Pritam Singh and Dalip Singh. No sto- 
len property has been recovered from 
the possession of the appellants. At the 
time of the identification parade Pooran 
Ram expressed his inability to identify 
the accused on the ground that the night 
of occurrence being dark, he could not 
definitely see the robbers. It is in the 
prosecution evidence that Tekchand’s 
house had no electricity and that it was 
Tekchand, who identified the accused. 
There wasonlyadim light ofa kerosene 
lantern. In that context, it was difficult if 
not impossible, to observe minutely, the 
features of the robbers from a distance of 
about 20 ‘Pavandas’ or 100 feet. The 
occurrence took place on August 25, 1967, 
the identification proceedings were con- 
ducted on December 29, 1967. that is 
after more than four months. Test iden- 
tification held long after the event is of 
little value. The value of identification 
depends on two most important factors, 
viz., that the person who identifies an 
accused had had no opportunity of see- 
ing him after the commission of the 
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crime; and secondly that no mistake had 
been made by the witness. No import- 
ance can be attached to identification if 
the test identification is conducted long 
after the arrest of the accused.‘ There is 
every possibility of committing mistake by 
a witness if the identification proceedings 
are held after an inordinate delay. Again, 
in the present case the accused were put 
in the identification parade 11 davs after 
their arrest. No convincing explanation is 
forthcoming as to why so much time 
was allowed to pass between the arrest 
of the accused and the identification pro- 
ceedings. 


4. The record shows that the 
identification was conducted by Mr. Vasu- 
deo, Sub-Divisional Magistrate, Ganga- 
nagar. For the reasons best known to 
the prosecution Mr. Vasudeo has not been 
examined. It is true that in Ashrafi v. 
State AIR 1961 All 153, an observation 
was made by the Allahabad High Court 
that the identification memo is a record 
of the statement taken under Section 164, 
and, as such, must be presumed to be 
genuine under Section 80 of the Evidence 
Act and that itis not necessary to call the 
Magistrate in evidence as the memoran- 
dum under the terms of Section 80 is evi- 
dence of everything that it contains. With 
great respect to the learned Judges, who 
decided the case of Asharfi, AIR 1961 All 
153, I am unable to accept the dictum laid 
down therein. This aspect of the matter 
was not considered in that case that pre- 
sumption under Section 80, Evidence Act, 
would arise only if the memorandum of 
identification amounted to evidence, with- 
in the meaning of Section 3 of the Evi- 
dence Act. In support of this proposition 
a reference may usefully be made to a 
subsequent Division Bench case of the 
Allahabad High Court reported as in Ram 
Sanehi v. State. AIR 1963 All 308. 

I am, therefore, of the opinion that 
the identification memo in the present 
case is inadmissible in evidence and that 
the testimony of Tekchand. who is alleg- 
ed to have identified the appellants in 
the presence of the trial court, remains 
uncorroborated by earlier identification. 
Learned counsel for the State argued that 
Tekchand identified the accused before 
the trial court and that identification, 
coupled with the fact that he categori- 
cally stated that he had identified the ac- 
cused before a Magistrate, should be held 
sufficient to connect the accused with the 
crime. It is correct that the substan- 
tive evidence of the witness is his state- 
ment before the ‘trial court. However, 
the purpose of test identification is to 
test the evidence of the witness before the 
trial court and the safe rule is that the 
sworn testimony of a witness in the trial 
Court as to the identity of the accused, 
who are strangers to the witnesses, gene- 
rally speaking, requires corroboration 
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which should be in the form of earlier 
identification proceeding. (See Vaikuntam 
Chandrappa v. State of A. P, AIR 1960 
SC 1340). In the present case. as has been 
stated above, the identification memo is 
not admissible in evidence. No reliance, 
therefore, can be put on the identifica- 
tion of the witness before the trial Court. 
In other words, it is wholly improper to 
base the conviction of the appellants en- 
tirely upon the belated identification in 
the trial Court unsupported by the earlier 
test identification proceedings. It may 
also be pointed out that it is not safe in 
the circumstances of the case to rely on 
the testimony of only one witness for 
convicting the appellants of the offence 
of robbery, especially when the witness 
is alleged to have seen the accused in a 
dim kerosene light from a long distance 
and when there is no other circumstan- 
tial evidence to connect the accused with 
the crime. See Chandra Pal v. State, AIR 
1954 All 684. 


5. The result, therefore, is that 
the accused Pritam Singh and Dalip Singh 
are acquitted of the offence under Section 
894, I. P. C. They are in Jail. They 
should be released forthwith, if they are 
not required in any other case. 

Appeal Allowed. 
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JAGAT NARAYAN C. J. AND L. N. 
CHHANGANI J. 


Sugan Chand, Appellant v. The 
Transport Appellate Tribunal and others, 
Respondents. 


Civil Special Appeal No. 74 of 1969, 
D/- 1-4-1970 from Judgment of this Court, 
in Civil wat Petn. No. 486 of 1969, D/- 


(A) Constitution of India Art. 226 -=a 
Writ Petition — Rules of natural justice 
—- Where intra vires statutory rules do 
prescribe procedure for enquiry, question 
of violation of natural justice does not 
arise, when rules are shown to have been 
followed. This is so because legislature 
is deemed to have provided for natural 
justice. AIR 1957 SC 232 & AIR 1958 SC 
398 & AIR 1959 SC 308, Foll. 

(Para 8) 


(B) Rajasthan Motor Vehicles Rules 
(i951) R. 78 — Procedure for granting 
permits — Applications for permit — 
Grant of permit on recording decision by 
adopting method of circulation is good 
compliance with R. 78 where no rea 
presentation is made against applications 
— Question of violation of natura] jus< 
tice does not arise — Civil Writ Petn. Nos 
486 of 1969, D/- 28-8-1969 (Raj), Reversed. 

(Para i0 


DN/EN/B966/70/SNV/C 


patent. 


"971 


Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 308 (V 46) = 
(1959) Supp (1) SCR 319. Gullapalli 
Nageshwar Rao v. Andhra Pradesh 
Road Transport Corpn. 
(1958) AIR 1958 SC 398 (V 45) = 
1958 SCR 1240, Nagendranath Bora 
v. Commr. of Hills Division 
(1957) AIR 1957 SC 232 (V 44) = 
1957 SCR 98. New Prakash Trans- 
port Co. Lid. v. New Suwarna 
Transport Co. Ltd. 9 
D. P. Gupta. for Appellant; J. P. Jain, 
Ror Respondent No. 3. 
CHHANGANI J. This is an appeal 
by Suganchand against the order of a 
learned Single Judge dated 28-8-1969 dis- 
missing the appellant’s writ petition and 
(Contd. on Col. 2) 
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maintaining the order of the Transport 
Appellate Tribunal dated 3-5-1969 by 
which it cancelled the permit granted to 
the appellant and remanded the case for 
deciding the application afresh along with 
other applications. 

2. The material facts are these— 

The respondent No. 3 Mst. Pritam 
Kaur was once one of the existing bus 
operators on Bayana-Bhusavar via Weir 
Toute. The permit granted to her was 
not renewed as she had no bus of the 
requisite model and thus there was one 
vacancy for the issue of a permit. The 
Regional Transport Authority received 
applications for the grant of permit for 
this vacancy. The names of the applicants 
and the dates of the publications of their 
applications are given below:— 


8. No. Name of applicant Date of pub. 
1. Subhash Chand Mittal s/o Ram Dayal Bhusavar 31.3.66 
2, Smt. Pritam Kaur Devi w/o Late Sh. Ramesh Swami, 

Bhusavar -Do. 
3. Ramanand s/o Sh. Moolchand, Weir -Do. 
4, Smt. Narangi Devi w/o. B. L. Sharma, Jalebi Chowk; 

Post Office, Jaipur Not published. 
5. Sh. Sugan Chand Sarat s/o 8h. Bishan Lal, Bhusawar 29.9.66 


None filed representations against any 
of the above applications which were 
published. On 7-11-66 the appellant sub- 
mitted an application stating that his 
application for permit had been publish- 
ed on 19-9-66. that he had a ready bus 
and praving that as no representation had 
been received aBainst his application. he 
may be granted a permit by circulation. 
is application was being dealt with in 

the office. In the meanwhile, on 3-12-66, 
the appellant submitted vet another ap- 
plication stating that there was a vacancy 
on the route and that he had a ready 
bus R. J. D. 2322 and repeated his request 
for issue of a permit by circulation. On 
the earlier application after some office 
noting, there was an order for the issue 
o£ a circulation note under the signatures 
of the Secretary. On 17-12-66 the Secre- 
tary prepared a circulation note men- 
tioning the pendency of the five annlica- 
tions and the non-publication of the ap- 
plication of Smt. Naraini Devi and seek- 
ing the opinions of the members of the 
Regional Transport Authority as to whom 
amongst the applicants the permit be 
granted. The copies of the circular note 
were sent separately to the members of 
the Regional Transport Authority. On 
-one of such circular notes, Shri M. P. Tri- 
pathi, Member, made a remark to the 
following effect:— 

“To be clarified if any one has ready 
vehicle.” 
In consequence of Mr. Tripathi’s remark, 
there was a Office report to the follow- 
ing effect— 

“Amongst the aforesaid applicants, 
Shri Sugan Chand has a ready bus No. 
5. 


RJD 2322 of 1962 model as stated by him.” 
On this report, there is an order of the 
Secretary dated 5-1-67 that it may be 
found out from others also whether thev 
have ready buses. In pursuance of the 
Secretary’s order, letters were issued on 
7-1-67 to the various applicants and their 
replies were received. The respondent 
No. 3’s reply is contained in letter dated 
19-1-67 (Annexure 4}. In this letter, it 
was stated— 


“That the applicant is prepared to 
engage bus within 15 days of the grant of 
permit as she has already contracted with 
a party to purchase his bus, but the bus 
would be got transferred in the appli- 
cant’s name when the permit is granted, 
Otherwise she is bound to suffer irrepar- 
able loss of taxes and the cost of the 
vehicle.” 

On 20-1-67, respondent No. 3 submitted 
another reply in which she submitted the 
registration number of the bus No. R. J. 
X. 554 of 1963 model T. M. B. and fur- 
ther stated that the bus was lying idle 
with her. The Secretary thereafter pre- 
pared a supplementary note on 4-2-67. On 

the supplementary note Shri Tripathi 
and Shri Mathur, Superintending Engi-~ 
neer, recommended the grant of permit 
to the appellant. The Secretary obsery- 
ed that the appellant and the respondent 
No. 3 had already buses and that it was 
difficult to pick out one out of the two. 
The matter was put up before the Chair- 
man on 24-2-67 and agreeing with the 
majority, he directed the grant of permit 
to the appellant. This was followed by a 
formal resolution directing the grant of 
permit to the appellant. The respondent 
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No. 3, feeling aggrieved by the resolu- 
tion of the Regional Transport Authority, 
filed an appeal before the Transport Ap- 
pellate Tribunal praying for the grant of 
a permit to her in place of the appellant. 
The Transport Appellate Tribunal, after 
hearing the parties, noted— 

(1) that an earlier application of Mst. 
Naraini Devi was not published in the 
Rajasthan Gazette; 

(2} that no reason was assigned why 
the application of Smt. Pritam Kaur and 
two others, which had been published 
earlier and against which no objections 
had been received, were not considered 
earlier by circulation but were consider- 
ed along with the application of the appel- 
lant Sugan Chand: and 

(3) that no reasons were given by the 
Regional Transport Authority as to why 
the appellant Suganchand was more suit- 
able for the grant of a permit. 

After noticing these three reasons, the 
Transport Appellate Tribunal observed as 
follows— 

“In the circumstances’ stated above, 

I am inclined to hold that the decision 
contained in the impugned orders is liable 
to be set aside.” 
The Transport Appellate Tribunal. there- 
fore, accepted the appeal, set aside the 
order of the Regional Transport Authori- 
ty, Jaipur, and cancelled the permit 
granted to the appellant and sent the case 
back to the Regional Transport Authority 
for deciding afresh on merits the case 
after hearing the applicants for grant of 
permit in a regular meeting of the Regi- 
onal Transport Authority, Jaipur. 

3. Aggrieved by this order, the 
appellant filed a writ petition which 
came before a learned single Judge of 
this Court. The learned single Judge did 
not attach much value to the three rea- 
sons given by the Transport Appellate 
Tribunal. However, emphasising the 
direction in the Transport Appellate Tri- 
bunal’s order for deciding the matter in 
a regular meeting, the learned single 
Judge inferred that the Transport Ap- 
pellate Tribunal did not think that the 
Regional Transport Authority had acted 
properly in dealing with the matter by a 
circulation note. Proceeding to examine 
this aspect of the matter himself, the 
learned single Judge recorded a conclu- 
sion that there was non-observance, on 
the part of the Regional Transport Au- 
thority, of the principles of natural jus- 
tice and the norms of the judicial proce- 
dure. In support of this conclusion, the 
learned single Judge observed, (1) that 
‘when a matter is required to be dealt 
with quasi-judicially it is expected that 
the members bring to bear their col- 
lective thinking on a certain proposal so 
that the outcome of their thinking may 
be the decision of the body as such......” 
and that “collective deliberation is ‘the 
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very essence of the judicial procedure.” 
He noticed that in the’ present case, the 
proposal travelled from the office to the 
Regional Transport Authority to each 
Member separately and the opinions 
given by all the members were just 
counted and the Chairman recorded the 
decision as a majority decision. The 
learned Judge further observed, (2) that 
“there is, however, nothing to show on 
record that the Chairman had considered 
the supplementary note as well: and that 
(3) “there is no such decision of the 
Chairman under Rule 81 (c) of the Rules 
ordering for deciding this matter by cir- 
culation.” In this view of the resolution 
of the Regional Transport Authority. the 
learned single Judge refused to interfere 
with the order of the Transport Appell- 
ate Tribunal and dismissed the writ ap- 
plication. 

4. The appellant has filed the pre« 
sent appeal. 

5. We have heard Mr. D. P. Gupfa 
for the appellant and Mr. J. P. Jain for 
the respondent No. 3. 


6. The appellant’s first contention 
is that the learned Single Judge was in 
error in recording a conclusion that the 
Transport Appellate Tribunal thought the 
procedure adopted by the Regional Trans- 
port Authority by getting the matter de- 
cided by circulation as improper. It was 
pointed out that the Transport Appellate 
Tribunal, in its order, mentioned three 
facts and felt inclined to set aside the 
Regional Transport Authoritv’s order in 
view of these three facts. There is noth- 
ing to indicate that the Transport Ap- 
pellate Tribunal applied its mind to the 
validity of a method of circulation adopt- 
ed by the Regional Transport Authority. 


Ta In our opinion, ‘there is con-« 
siderable force in this contention. As if 
appears from the recital in the order 
of the Transport Appellate Tribunal the 
respondent No. 3 desired the grant of a 
permit to herself in place of the appel- 
lant. This clearly implied that she felf 
aggrieved by the priority given to the ap- 
pellant and not with the method of cir- 
culation by which the matter was decided. 
Besides, there is nothing in the order of 
the Transport Appellate Tribunal to show 
that it applied its mind to the validity of 
the procedure adopted by the Regional 
Transport Authority. The mere casual 
direction for the future hearing at a regu 
lar meeting by itself cannot be 
considered sufficient to justify an infer- 
ence that the Transport Appellate Tri- 
bunal considered the procedure adopted 
by the Regional Transport Authority 
as improper or opposed to the principles 
of natural justice. 


8. After going through the order 


of the learned single Judge and the rele- 
vant provisions of the Act and the Rules. 


1971 


we are also of the opinion that there is 
no adequate justification for a conclu- 
sion that there was non-observance of 
the principles of natural justice and the 
judicial procedure. The rules of natural 
justice broadly speaking are two and they 
are generally stated in the following 
words:-— 


(14) No man shall be a judge in his 
ewn cause: 

(2) no man shall be condemned un- 
heard. 
We are concerned here with the second 
rule. All that it means is that the person 
concerned should have a fair opportunity 
of making an adequate representation. In 
the absence of an express statutory re- 
quirement, natural fustice does not imply 
any right to be heard in person or through 
lawyer. The requirements of natural 
justice may be dispensed with either by 
express words of a statute or by neces- 
sary implication and a departure from 
these rules may also be justified by neces- 
sity. In the absence of any statutory 
rules regarding the procedure to be ob- 
served by a tribunal the requirements of 
natural justice will depend on the nature 
of the enquiry. Where statutory rules 
have been framed laving down the proce- 
dure for the enquiry and they have been 


followed the question of violation of any’ 


rule of natural justice cannot arise un- 
less it can be shown that these rules are 
ultra vires. For the Legislature will be 
deemed to have taken into consideration 
the fact whether or not the procedure 
prescribed provides a fair opportunity of 
making a representation which is suff- 
cient to meet the requirements of natural 
justice having regard to the nature of the 
enquiry which the tribunal is called upon 
to make. 

9. In the New Prakash Transport 
Co. Ltd. v. The New Suwarna Transport 
Co Ltd.. AIR 1957 SC 232 the Supreme 
Court observed: 

“The question whether the rules of 
natural justice have been observed in a 
particular case must itself be judged in 
the light of the constitution of the statu- 
tory body which has to function in accord- 
ance with the rules laid down by the 
legislature and in that sense the rules 
themselves must vary.” 

Similar observations were made in Nag- 
endra Nath Bora v. Commissioner of 
Hills Division and Appeals, Assam, 

1958 SC 398: 


“The rules of natural justice vary 
with the varying constitutions of statu- 
tory bodies and the rules prescribed by 
the Act under which they function. The 
question whether or not any rules of 
natural justice had been contravened 
should be decided not under any precon- 
ceived notions but in the light of the sta- 
tutory rules and provisions. Where no 
such rules, which could be said to have 
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been contravened by a tribunal, are 
brought to the notice of the Court, it is 
no ground for interference either under 
Article 226 or 227 simply because the tri- 
bunal had viewed the matter in a light 
which is not acceptable to the Court. j 
The same view was reiterated in Gulla- 
palli Nageswara Rao v. Andhra Pradesh 
State Road Transport Corporation. AIR 
1959 SC 308. 


10. In the light of these observa= 
tions. a consideration of the provisions of 
the Motor Vehicles Act. 1939 (hereinafter 
to be referred to as the Act) and the Rajas- 
than Motor Vehicles Rules (hereinafter 
to be referred to as the Rules) is of great 
importance in the determination of the 
question about the observance of the prin- 
ciples of natural justice. Section 57 of the 
Act prescribes the procedure for the 
grant of permits. Sub-section (3) there- 
of requires the publication of an applica- 
tion so that representations against grant 
of the permit may be made by a prescrih- 
ed date. In case a representation is made 
against the application it has to be dis- 
posed of at a publie hearing. The sec- 
tion thus enables a person desiring a pub- 
lic hearing of the application to ensure 
such a hearing by filing a representation 
against the application. If one fails to file 
any representation he can claim no right 
of public hearing. Rule 78 of the Rules 
empowers the Regional Transport Autho- 
rity or the State Transport Authority to 
decide all matters, for which no public 
hearing has been provided. by circulation 
without holding a meeting by the majo- 
rity of the votes of the members. Sub- 
rule (d) thereof prescribes the mode of 
circulation and states that. “The Secre- 
tary shall send to each Member of the 
Authority such particulars of the matter 
as may be reasonably necessary in order 
to enable the member to arrive at a deci- 
Sion and shall specify the date by which 
the ‘votes of members are to be received 
in the office of the Authority. Upon re- 
ceipt of the votes of members as afore- 
said, the Secretary shall lay the papers 
before the Chairman who shall record the 
decision by endorsement on the form of 
application or other document as the 
case may be, according to the votes re- 
ceived and the vote or votes cast by the 
Chairman.” 

The Act and the Rules thus do not 
envisage collective deliberation and think- 
ing as contemplated by the learned single 
Judge in matters which can be decided 
by circulation under Rule 78 of the Rules. 
The learned Judge himself expresses 
this view when he says that “It is true, 
the rule, as it stands, is capable of tak- 
ing in even a kind o circulation | that 
has taken place in the present case.” Tt 
is significant that there was no challenge 
to the validity of Rule 78 of the Rules 
before the learned single Judge and he 
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himself has not held the rule to be inva- 
lid. The procedure of circulation adopt- 
ed by the Regional Transport Authority 
being in accordance with Rule 78 of the 
Rules, it was hardly open to the learn- 
ed single Judge to ignore the rule and to 
reach a conclusion that the procedure of 
Circulation adopted by the Regional 
Transport Authorizty, even though being 
in accordance with the Rules was not a 
proper procedure being in disregard of 
the principles of natural justice and 
orms of judicial vrocedure. 

= In determining the correctness of 
the procedure. the provisions of the 
statute and the Rules relating to the con- 
stitution of the Administrative Tribunals 
and the exercise of powers are indeed 
very importantanc they cannot be brush- 
ed aside lightly. There are great differ- 
ences between various kinds ofcases in 
which the principles of natural justice are 
sought to be made applicable and, there- 
fore, the guiding principles must vary and 
consequently, the observance of the pro- 
cedure prescribed by the Act and the 
Rules should ordinarily be held to accord 
with the principles of natural justice. 
We are unable to agree with the learned 
Judge that in spite of Rule 78 of the 
Rules, the Regional Transport Authority 
was required to acopt a procedure so as 
to ensure collective deliberation and 

inking and exchenge of views. In our 
opinion, the Regional Transport Authori- 
ty adopted the proper procedure as pres- 
cribed by the Rules and its resolution 
cannot be vitiated, on what the learned 
single Judge has described as “the absen- 
ce of collective thinking and collective 
deliberation”. 


il. Another ground relied upon 
by the learned single Judge in support of 
his conclusion is that there is no evidence 
to show that the supplementary circula- 
tion note was sent to the Chairman of 
the Regional Transport Authority. We 
are unable to agree with the learned 
single Judge in this behalf. Previously a 
circular note was sent to the members in- 
dividually on 17-12-66. On some clarifi- 
cation sought by one Member further in- 
formation was coll2cted from the appl- 
cants and thereafter a supplementary 
circulation note was prepared. After the 
members recorded their opinions on the 
supplementary note, the matter was put 
up before the Chairman of the Regional 
Transport Authority and the Chairman, 
after consideration of the opinions record- 
ed by the members, gave his decision 
agreeing with the majority. It will be 
hardly proper to presume that the Chair- 
man gave his opinion without consider- 
ing the supplementary circulation note. 


12. The learned single Judge also 
emphasised the absence of any ‘orders of 


the Chairman of the Regional Transport 
Authority in gettinz the matter decided 


by the method of circulation. On an exa- 


mination of the proceedings of the Regi- 


onal Transport Authority. we are satisfied 
that the decision of the matter by circula- 
tion. had the authority and sanction of 
the Chairman of the Regional Transport 
Authority. 


13. From the above discussions, 18 
is clear that the resolution of the Region- 
al Transport Authority did not stand viti- 
ated on account of non-observance of the 
principles of natural justice and norms 
of judicial procedure and the learned 
single Judge was not justified in treating 
the resolution so vitiated in the exercise 
of extra-ordinary jurisdiction, specially 
when the Transport Appellate Tribunal 
did not record any such finding and we 
find it difficult to sustain the decision of 
the learned single Judge. 


Iå. Next. it was contended that? 
the learned Single Judge did not record 
any positive finding with regard to the 
three grounds relied upon by the Trans- 
port Appellate Tribunal for setting aside 
the decision of the Regional Transport 
Authority and, therefore, even though 
the grounds on which the learned Single 
Judge maintained the order: of remand 
may not be sustainable, still the decision 
of the Transport Appellate Tribunal calls 
for no interference on merits. We are 
unable to accept this contention. The 
various reasons given by the Transport 
Appellate Tribunal are not relevant and 
material and cannot justify the order of 
remand. (1) Omission on the part of the 
Regional Transport Authority to publish 
the application of Mst. Naraini Devi and 


to consider it simultaneously with the ` 


application of the respondent No. 3 can 
only give a cause of grievance to Mst. 
Naraini Devi and she having not felt 
aggrieved, it was not open to the respon- 
dent No. 3 to make a grievance out of it. 
(2) It is true that applications of the respon- 
dent No. 3 and two others were presented 
sometime before the presentation of the 
appellants application. Their simulta- 
neous disposal by the circulation method 
cannot vitiate the decision of the Regio- 
nal Transport Authority. The respondent 
No. 3 and others did not take any steps 
to secure their disposal at any earlier 
stage. It was only the appellant who 
took steps for early disposal of all his 
applications and it was on his move 
that all these applications were consider- 
ed simultaneously. Nobody can claim 

suffer prejudice on this account. (3) There 
is no substance in the third ground relied 
upon by the Transport Appellate Tribunal. 
A mere perusal of the letters of the res- 
pondent No. 3 dated 19-1-67 and 20-1-67 
(Annexures 4 & 5) reveal that the res- 


pondent No. 3 initially stated that she 


had contracted to purchase a vehicle and 
that she intended to purchase it after the 
grant of permit and that her subsequent 
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statement that her motor vehicle was 
‘lying idle, was not accurate. There was 
thus material on record on which the 
Regional Transport Authority could have 
adequate justification for preferring the 
appellant to the respondent No. 3. 


15. It may be pertinently pointed 
out that the appellant came forward with 
specific allegations in paragraph 8 of the 
writ application against respondent No. 3. 
These allegations were {1) that the peti- 
tioner was not the owner of vehicle No. 
RIX 554 (2) that the vehicle was register- 
ed inthenameof M/s Sureshchand Isar- 
chand holding a permit on Bavana-Dhol- 
pur route, (3) that M/s Sureshchand Isar- 
chand got this vehicle replaced on Bava- 
na-Dholpur route and the Regional Trans- 
port Authority, Jaipur had allowed the 
Said application for replacement by circu- 
lar note dated 17-12-66. and contended 
that the assertions of the respondent Na. 3 
that she was having the vehicle N. RJX- 
554 with her, which was lying idle and 
was available for plying immediately on 


the route, was entirely false to her know- 


ledge. 


16. - In her reply. the respondent 
No. 3 did not deny the allegations about 
the vehicle being in the name of M/s 
Sureshchand Tarachand. She did not 
choose to reply the detailed allegations 
by observing that they were superfluous. 
She, however, came forward with a case 
that M/s. Sureshchand Tarachand decided 
to sell the vehicle to her and that the 
vehicle was permitted to ply on Bavana- 
Dholpur route, till the transfer of the 
registration certificate on the condition 
that M/s Sureshchand Tarachand shall 
give half of the total returns of the busi- 
ness and shall bear the cost of the busi 
ness themselves. This shows that her 
assertion in her letter dated 20-1-67 that 
the bus was lying idle with her was posi- 
tively false and was a deliberate misre- 
presentation. 


17. We cannot help observing that 
the conduct of the respondent No. 3 has 
not been straightforward and that being 
so there is no justification for the can- 
cellation of the permit of the appellant 
on any move made by her. The grant 
of the permit to the appellant having 
been made in accordance with the pro- 
cedure prescribed and the conduct of 
the respondent No. 3 being such as not 
to warrant the cancellation of the permit 
on her move, the cancellation of the per- 
mit by the Transport Appellate Tribunal 
is wholly unwarranted and evidently 
erroneous and we have no alternative but 
to accept this appeal 


18. We, therefore, accept the 
appeal, set aside the decision of the learn- 
ed Single Judge dated 28-8-69 and the 
order of the Transport Appellate Tribu- 
nal dated 3-5-69 and upheld the resolu: 
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tion of the Regional Transport Authority 
granting permit to the appellant. There 
will be no order as to costs. 

Appeal allowed. 
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JAGAT NARAYAN C. J. AND L. N. 
CHHANGANI, J. 


The State of Rajasthan. Petitioner v. 
on Guman Singh and others, Respon- 
ents. 


Special Appeal No. 57 of 1968, D/- 20- 
1-1970 from judgment of Single Judge of 
this Court reported in AIR 1970 Raj 173. 

(A) Civil Services — Rajasthan Ad- 
ministrative Service - Rules (1954), Rr. 
28B(2) and 32 — Secret Circular No. F 1 
(6) Apptts. D 60 dated 2nd Aug. 1966 — 
Circular is not repugnant to the rules on 
ground that it puts fetter on discretion of 

epartmental Promotion Committees 
while making promotion to senior post. 
AIR 1970 Raj 173, Reversed. 


The circular providing guide-lines for 
promotion to senior posts on merit is nof 
repugnant to Rr. 28B or 32 on the ground 
that it is a fetter which prevents Depart- 
mental promotion Committees from select- 
ing the most meritorious officers for pro- 
motion. (Para 30} 


The circular provides a fair and rea- 
sonable method for assessing the merit of 
the officers. It brings about uniformity 
in the procedure for assessment of merit 
by different departmental promotion 
committees and ensures objectivity of 
approach on their part. 

(Paras 20, 27) 


The circular lays much greater em- 
phasis on the record of an officer for the 
last 5 years than it does on his record pre- 
vious to the last 5 years. That is very 
reasonable. An officer whose work has 
been unsatisfactory in the past should gef 
a chance of improving and if he improves 
and becomes an efficient officer there is 
no reason to withhold promotion from 

im when he remained moderately effici- 
ent during the last 5 years before pro- 
motion. (Paras 20, 27) 


Further, there is no inconsistency in 
the method provided for giving marks on 
the last five years and the past record. 
In the case of the last 5 years marks are 
given for each vear upto 5. If there is 
an adverse entry with punishment in thaf 
year the officer gets 1 mark onlv. That 
means that out of the 5 marks allotted to 
that vear 4 marks are deducted for the 
adverse entry with punishment. In the 
case of previous record 50 marks are al- 
lotted first and then deductions are made 
out of them. If there is an adverse entry 
with punishment then marks upto 2 are 
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deducted for such an entry. As already 
indicated greater importance is attached 
to the record of the last five years and 
less importance to the record of the re- 
maining years. The system of marking 
is thus quite sound and there is no incon- 
sistency in it. AIR 1970 Rai 173, Reversed. 
(Para 25) 
Moreover, all the departmental pro- 
motion committees for selection to senior 
posts in State Services have as their 
Chairman, the Chairman or member of 
the Rajasthan Public Service Commission. 
If they felt that the system of marking, 
which has been in vogue since 1960. pre- 
vented them in any way from exercising 
their independent judgment in assessing 
the merit of the officers whose promo- 
tion they consider they would have cer- 
tainly brought this to the notice of the 
Government. The other members of the 
D. P. C. in the case of selection to senior 
posts in the R. A. S. are the Chairman, 
Board of Revenue, the Commissioner, De- 
velopment Department and the Special 
Secretary to Government in the Appoint- 
ments Department. They are also high 
officers of Government, who would have 
similarly brought to its notice that the 
circular was a fetter which prevented 
them from selecting the most meritorious 
officers. (Para 29) 
(B) Civil Services — Rajasthan Ad- 
ministrative Service Rules (1954), Rr. 28B 
and 32 — Rules are not violative of Arts. 
14 and 16 of Constitution — Constitution 
of India Arts. 14 and 16. 


Neither R. 28-B nor R. 32 is violative 
of Article 14 or 16 for restricting promo- 
tion to senior posts on basis of merit to 
officers who have put in not less than six 
years’ service. (Para 34) 

Restricting the eligibility to officers 
who have put in at least 6 years’ service 
in the rative Service is very 
reasonable. Before an officer in the Junior 

e can be considered as fit for pro- 
motion to the Senior Scale it is necessary 
that he should have worked on posts in 
the administrative service for some mini- 
mum period. The proper minimum period 
has been considered by the Govern- 
ment to be six years. It cannot be con- 
sidered to be In any way unreasonable. 

(Para 32) 

Further, the provision confining the 
field of selection to the Seniormost offi- 
cers in the Junior Scale not exceeding 10 
times the total number of vacancies is 
also reasonable. In order to provide an 
incentive to the officers to increase their 
efficiency it is necessary to give 
quicker promotion to those who 
are comparatively more efficient than 
the average officer. At the same time 
if there are too many  supersessions 
those who are superseded become discon- 
tented and frustrated. A balance has to 
be struck, so that while maintaining the 
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morale of the service as a while, members 
are encouraged to increase their effici- 
ency in the hope of getting quicker pro- 
motion. The rule making authority has 
considered that best results will be 
achieved by limiting the selection to the 
senior most officers not exceeding 10 
times the number of total vacancies and 
it cannot be said that this is in any way 
unreasonable. AIR 1970 Raj 173 Reversed. 

(Para 33) 


(C) Constitution of India, Article 226 
== Quasi-Judicial body — Departmen- 
tal promotion committee is not quasi 
judicial body. (Case law discussed). 5 : 
T- 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 150 (V 57) = 
1969 Serv LR 445. A. K. Kraipak 


v. Union of India 
(1967) AIR 1967 SC 1910 (V 54)= 
(1968) 1 SCR 111, Sant Ram v. 
State of Rajasthan 21 
(1965) ATR 1965 SC 507 V 52)= 
(1964) 1 SCR 717, Shankarlal v. 
Shankarlal 38 
(1964) AIR 1964 SC 1573 (V 51) = 
(1964) 7 SCR 185, B. Raiagopala v. 
S. T. A. Tribunal 4j 
G. C. Kasliwal, Advocate General, for 
the State of Rajasthan: i 2T ae 
with R. S. Kejriwal (for No. 1); M. 


. Tiwari with R. K. Kapoor for (Nos. Zs and 


3), for Respondents. M. 


Intervener. 


JAGAT NARAYAN C. J.:—This is a 
special appeal against a judgment of a 
learned Single Judge in writ petition No. 
79 of 1967* under Art. 226 of the Consti- 
tution by which he held R. 28-B (2) of the 
Rajasthan Administrative Service Rules 
1954 to be void and parts of the circular 
dated 27-8-66 “bad” and in consequence 
issued a direction that the four officers of 
that Service who had been impleaded 
in the writ petition namely Sarva Shri 
R. D. Mathur, S. C. Pagoria, Munna Lal 
Goyal and Prithvi Singh shall not hold 
senior scale posts. 


2 The writ petition was filed by 
Shri Guman Singh, a member of the R. A. 
S. who was considered for promotion but 
was not promoted by the Departmental 
Promotion Committee to the senior scale, 
but the above four officers along with 
several others were promoted. These 
four officers alone were impleaded as 
they were junior to the petitioner in the 
ordinary time scale and the others who 
were promoted were senior to him. 


3. The Raj asthan Administrative 
Service was constituted in 1954, and offi- 
belonging to various covenanting 
States were appointed to it initially. 
Under the R. A. S. Rules 1954 (herein- 
after referred to as the Rules) recruit- 


*Reported in AIR 1970 Raj 173. 
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ment to the Service is made from differ- 
ent sources as enumerated in Rule 7. 
Broadly speaking one source is a com- 
petitive examination held by the Public 
Service Commission and the other sources 
are selections from specified categories of 
subordinate services. In 1957 an emerg- 
ency recruitment took place in which 
selection was made from amongst other 
categories of subordinate services as well 
as from several other classes including 
persons in private service through the 
Public Service Commission which held a 
ited competitive examination. 

4, The petitioner was an Inspector 
in the Excise Department from 1948 and 
was recruited to the Service from this 
source. Shri R. D. Mathur respondent, 
was also recruited from this source. Shri 
S. C. Pagoria and Shri Munna Lal Goyal, 
respondents, were recruited in 1956 as a 
result of a competitive examination held 
by the P..S. C. Shri Prithvi Singh, res- 
pondent, was promoted from amongst 
Tehsilders in 1957. 


5. 3 There are three grades in the 


A. S:— 

(1) Ordinary time scale Rs. 285-800 
(hereinafter referred to as the Junior 
Scale) 

(2} Senior Scale Rs. 500-1150. 

(3) Selection grade Rs. 900-1500. 

In this case we are concerned with pro- 
motion from Junior scale to Senior Scale. 
Formerly this promotion was made on 
the basis of seniority-cum-merit on the 
recommendation of a D. P. C. Government 
had issued a confidential circular in 1960 
No. F. 1 (6) Apptts. ‘D’/60 dated 31-8-60 
under which merit was to be evaluated 
by allotting marks on the previous record 
of the officer. This circular was applica- 
ble to all State Services except the Raias- 
than Judicial Service or the Rajasthan 
Higher Judicial Service which are under 
the control of the High Court. 

6. The System of marking was as 
follows:— 

“(i) Confidential Rolls for the last 5 
years may be examined. 5 marks be al- 
lotted for each years’ confidential roll and 
marking be done in accordance with the 
following formula:— 


X. Excellent es 5 marks 
2. Very good eo. 4 Marks 
3. Good oo. 3 marks 
4. Satisfactory. oss 26 marks 
5. Unsatisfactory w 2 marks 
6. Adverse we. is marks 
7. Advrese with 

punishment oo l mark 


(ii) The entire record previous to the 
Tast 5 years be allotted 50 marks and the 
marks be allotted on the following basis: 

1. Average or good record. 50 marks 

2- Deduction upto 5 marks for each 
punishment awarded. {No deduction is 
made for mere warning but where warn- 
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ing has been recorded in a Confidential 
Roll it should be treated as punishment 
and marks should be deducted).” 


On the basis of the above marking only 
such officers were to be considered for 
promotion as had secured at least 624 
marks out of the total of 75 marks. Ifa 
junior person had secured more marks 
he was not to be preferred to a senior 
man who had secured at least 624 marks. 


Te It was stated that the above 
marking system was in the nature of 
administrative instructions which should 
be kept in view by various selection com- 
mittees while making promotions to the 
various posts as provided in the Service 
Rules. These committees were at the 
Same time enjoined to exercise their own 
discretion while applying the principles 
laid down in the circular in view of the 
fact that occasionally the confidential 
rolls may not have been written with full 
Sense of responsibility. 


8. The above system of assessing 
merit has remained in force since then in 
Rajasthan for promotion to all the execu- 
tive services. Minor modifications were 
made in the circular from time to time 
and the last circular is secret circular 
No. F. 1(6) Apptts. D/60 dated 27th August 
1966 (Annexure 2), which is the subject 
o£ controversy in the present case. 


9. To ensure greater efficiency in 
the functioning of Government depart- 
ments and to provide better incentive to 
Government servants to improve their 
efficiency the Government of Rajasthan 
took a policy decision sometime in the 
year 1965 that half of the vacancies in 
the selection posts which were till then 
filled on the basis of seniority-cum-merit 
should be filled on the basis of merit alone. 
To give effect to it appoinment n 
Department’s Notification No. 1 (6) 
Apptts. D/60 dated 14-12-65 was publisher 
in the Rajasthan Gazette Extraordinary 
dated 15-12-65. By this notification the 
rules of all the 35 State Services men- 
tioned in it were amended. It was pro- 
vided in this notification that selection 
strictly on the basis of merit shall be 
made from amongst persons who are 
otherwise eligible for promotion: the 
number of eligible candidates to be consi- 
dered for the purpose shall be ten times 
the total number of vacancies to be filled 
in onthe basis of merit and seniority-cum- 
merit provided such number is available: 
where the number of eligible candidates 
exceeds ten times the number of vacan- 
cies, the requisite number of senior-most 
persons shall be considered for the pur- 
pose. The number of candidates to be 
considered for each vacancy to be filled 
wn the basis of merit was fixed by a 
policy decision of the Government. The 
proposal of the Chief Secretary was that 
this number should be ten times the total 
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number of vacancies to be filled on the 
basis of merit. But the cabinet was of 
the opinion that this would restrict the 
field of selection by merit unduly. There- 
fore the Government decided that officers 
numbering ten times the total mumber 
of vacancies to be filled on the basis of 
merit as well as on the basis of seniority- 
cum-merit should be considered to fi 

the vacancies on the basis of merit alone. 


16. We are told that recruitment 
to senior posts in some of the Services 
was made on the above basis and it was 
found that the number of  supersessions 
was abnormally large. Service Rules 
were accordingly amended under Notifi- 
cation No. F. 1 (6) Apptts. D/60/Pt. I 
dated August 26, 1966 published in the 
Rajasthan Gazette Extraordinary dated 
August 27, 1966. The number of vacan- 
cies to be filled by merit was reduced 
from one-half to one-third. The number 
of candidates to be considered for promo- 
tion to fill the vacancies on the basis of 
merit was retained at ten times the total 
mumber of vacancies to be filled but the 
following proviso was added:— 


“Provided thet for the first promo- 
tion in the same cadre (from a lower 
grade toa higher grade) against the merit 
quota, only such of the persons shall, 
unless a higher period is prescribed else- 
where in these rules, be eligible who 
have put in not less than six years ser- 
vice in the lower grade of the cadre.” 

li. By the first notification dated 
14-12-65 Rule 27 (2) of the Rajasthan 
Administrative Service Rules, 1954 was 
deleted and Rule 28-B was inserted. It 
contains a provision for recruitment 
selection on the basis of merit. Rules 27 
and 28-B however occur in Part V which 
lays down the procedure for *recruitment 
by promotion to the Service. Rule 32 
which regulated appointment to the senior 
posts in the Service, which occurs in parf 
VIL, was left unamended by inadvertence. 
So it became necessary to issue another 
notification No. F 1 (6) Anptts. D/60/Pt. 1 
dated 8-9-66 which was published in the 
Rajasthan Gazette Extraordinary dated 
September 9, 1966. For the existing R. 32 
which provided for promotion. on the 
basis of seniority-cum-merit the following 
rule was substituted:— | 

“32. (1) Appoirtment to senior posts.. 
Appointment to Senior Seale and selec- 
tion grade posts shall be made by Gov- 
ernment from amongst the members of 
the service on the basis of merit and 
seniority-cum-merit In the ratio of 1:2 
on the recommendations of a Committee 
which shall consist. of the following:—~ 

(1) Chairman, Rajasthan Public Ser- 
vice Commission, or a Member nominaf. 
ed by him. Chairman. 

(2) Chairman, Board of Revenue. 

Member. 
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(3) Commissioner, Development De- 
Partment. Member. 


_(4) Special Secretary to Government 
fin the Appointment Department 
Member Secretary, 
(2) Except as provided in this rule, 
the procedure and the principles for selec- 
tion by merit shall, in so far as it may 
apply. be the same as provided in Rule 
28-B. For selection by seniority-cum- 
merit, the Committee shall consider the 
cases of all the persons eligible for pro- 
motion by examining their confidential 
Rolls and personal files and interviewing 
such of them as they may deem neces 
sary, and shall select a number of can- 
didates equal to the number of vacancies 
likely to be filled by promotion by seni: 
ority-cum-merit; 

Provided that Government may fill 
a vacancy in the senior scale or selection 
grade posts temporarily by appointment 
thereto for a period not exceeding 
months in an officiating capacity. any 
member of the service who is eligible for 
such appointment under the rules.” 

12. The procedure and principles 
for selection by merit provided by Rule 
28-B are contained in sub-rule (2) of 
it which runs as follows:— 

“Selection strictly on the basis of 
merit shall be made from amongst per- 
sons who are otherwise eligible for pros 
motion under these rules; the number of 
eligible candidates to be considered for 
the purpose shall be ten times the total 
number of vacancies to be filled in on 
the basis of merit and seniority-cum-meri# 
provided such number is available, where 
the number of eligible candidates ex. 
ceeds ten times the number of vacancies, 
the requisite number of senior most per- 
Sons shal] be considered for the purpose; 

Provided that for the first promotion 
in the same cadre (from a lower grade 
to a higher grade) against the merit quota, 
only such of the persons shall unless a 
higher period is prescribed elsewhere in 
these rules be eligible who have put in 
not less than six years service in the 
lower grade of the cadre.” 

13. The secret circular giving ad. 
ministrative instructions for making pro- 
motions on the basis of seniority-cum- 
merit was amended so as to provide for 
making selection on the basis of merif 
also. Im the first para of this circular 
dated 27-8-66 it is stated that Govern- 
ment are pleased “to issue the following 
instructions for the guidance of all selec. 
tion promotion committees and appoint- 
ing authorities mentioned in the statutory, 
Service rules. These administrative îns- 
fructions and the statutory service rules 
should together be taken as a complete 
code on the subiect.” (underlining ours}. 


_ 14 The system of marking laid 
down in this circular is substantially the 
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same as was laid down in the circular of 
1960, which was followed for marking 
promotions to selection posts on the basis 
of seniority-cum-merit all these years in 
all the State Services. The following 
changes were made:— 


(1) So far as the last 5 years of the 
Service are concerned the only chanza 
was that the Committee was entitled to 
five upto 5 marks in addition to the 
marks already obtained by him if an off- 
cer has been awarded either “merit pay” 
or “cash award”. There is no contro- 
versy in this case about this change. If 
is mot alleged that any out of the officers 
selected was given a merit pay or a cash 


d. 

(2) So far as the record of Service 

for the remaining years is concerned the 
only change was that the maximum num- 
ber of marks which could be deducted 
for each punishment were reduced from 
5 to 2, Further it was provided that this 
deduction would only be made at the 
| first selection at which the case of the 
. Officer is considered. 
The circular lays down that only officers 
who get a minimum of 65 marks can be 
considered for promotion to posts in the 
merit quota. The provision with regard 
to promotion to posts under the seniority- 
cum-merit quota remains unchanged in 
this circular. An officer getting 624 marks 
is entitled to promotion to posts in this 
quota. 

i5. Para 6 lays down that those 
persons who secured less than 625 marks, 
but not less than 61 marks should be call- 
ed for interview by the Committee. Also 
those whose character rolls are missing 
or those whose character rolls could not 
be prepared as they were absent for study 
or training outside India may also be 
called for interview. The Committee can 
also seek the assistance of an expert in 
appropriate cases and his advice, as fan 
as acceptable to the Committee, shall be 
taken into consideration in the assess- 
ment of the confidential rolls. 

16. Para 7 provides that if adverse 
remarks have not been communicated to 
the officer or his representation against 
them has not been decided by the appro- 
priate authority, the Committee should 
call him for interview after communicat- 
ing the adverse remarks to him so thal 
he may come prepared with what he has 
to say in the matter. If after the inter- 
view the Committee feels that the adverse 
remarks are not justified then it shall 
treat them as expunged. 

17. Para 8 lays down that in case 
of persons who have gone for study or 
training abroad the character rolls per- 
taining to the previous 5 years should be 
taken into consideration. 

18. - Para 9 gives power to the 
Committee to take into consideration the 
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fact that some officers are too liberal in 
the assessment of their subordinates 
while some might be miserly or strict or 
even vindictive. It was also entitled to 
find out about the reputation enjoyed by 
reporting officers for efficiency, imparti- 
ality and integrity and to assess the con- 
ai reports written by them accord- 


y l 
19. In para 10 it was stated that 
“the above instructions should be strictly 
ept in view while persons are consider- 
ed for promotion, the reason being that 
evaluation and assessment of confidential 
rolis make or mar service prospects of. 
Government employees.” 


20. We are of the opinion that the 
above circular is very elastic and gives a 
wide discretion to the Committee to assess 
the merit of the officer. There is nothing 
mechanical about it. It is for the Com- 
mittee tə judge whether a report is ex- 
cellent, or very good, or good, or satisfac- 
tory, or unsatisfactory or adverse. The 
matter does not end there. The Committee 
can ascertain about the reputation of the 
reporting officers as to whether they were 
liberal In giving good remarks or were 
miserly or strict or vindictive or ineffi- 
clent, partial and of doubtful integrity. 
On the basis of such an enquiry the Com- 
mittee were entitled to treat a good re- 
Port as bad and a bad report as good 
and give marks accordingly. If an offi- 
cer gets 61 marks only the Committee 
Can interview him. The Committee can 
ascertain the reputation of the reporting 
officer. It is implicit in the circular that 
the Committee may increase the marks so 
that the candidate becomes eligible for 
selection. We are of the opinion that the 
Committee may similarly increase the 
marks in any other situation which may 
arise but which has not been provided 
for in the circular. It is not possible to 
make an exhaustive list of every con- 
tingency which may arise before the Com- 
mittee and to make provision for it in 
a Circular of this nature. We are accord- 
ingly of the opinion that despite the fact 
that it is stated in it that the Rules and 
the circular form a complete code the 
Committee is free to exercise its discre- 
tion in judging the merit of a candidate 
in any particular case not foreseen in the 
circular. Of course the discretion cannot 
be exercised arbitrarily. Guide-lines for 
the exercise of the discretion have been 
laid down in the circular. No method of 
judging merit can appropriately be made 
part of the Rules as by its very nature it 
has to leave a wide discretion in the 
Committee, whereas the rule has to be 
more rigid. Only administrative instruc- 
tions of the nature contained in the circu- 
lar can be free from rigidity. This sy- 
stem of marking has been in vogue since 
1960 and despite the fact that the circulars 
on the subject are marked confidentially 
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their contents are well known to the off- 
cers. The contents of this writ petition 
show that the petitioner was fully aware 
of them. 

The circular lays much greater em- 
phasis on the record of an officer for the 
last 5 years than it does on his record 
Previous to the last 5 years. That in our 
opinion is very reasonable. An officer 
whose work has been unsatisfactory in the 
past should get a chance of improv- 
ing and if he improves and be- 
comes an efficient officer there is no 
reason to withhold promotion from him 
when he remained moderately efficient 
during the last 5 years before promotion. 

21. The learned Single Judge held 
that the D. P. C. was not a quasi-judicial 
body and it was oren to the Government 
to issue administrative instructions to it 
provided they did not impinge on the 
statutory rules. He quoted the following 
observations of their Lordships of the 
Supreme Court in Sant Ram v. State of 
Rajasthan, AIR 1967 SC 1910. 

“It is true that Government cannot 
amend or supersed2 statutory rules by 
administrative instructions, but if the 
rules are silent on any particular point 
Government can All up the gaps and 
supplement the rules and issue instruc- 
tions not inconsistent with the rules al- 
ready framed.” 


22. The learned Single Judge how- 
ever found the circular to be defective 
in some respects. He has stated that the 
circular would apply not only to the first 
selection, but also to future selections 
and he has considered whether the circu- 
lar would be workable for future selec- 
tions. He says that an officer who has 
rendered less than 5 years service will 
not be able to get a single mark out of 
50 on the basis cf the record for the 


period preceding 5 years as he will have: 


no such record. -It appears to us that the 
circular was issued by the Government 
on a very fair anc reasonable expecta- 
tion that there would be no likelihood of 
future selections of officers with less than 
6 ‘years’ service being considered for 
promotion and ther2 is no adequate basis 
for the theoretical assumption with refer- 
ence to which the circular could be con- 
sidered to be defective. 

236 In the present selection there 
were 44 vacancies because 14 posts were 
increased in the selection grade and 26 
in the senior grade. The Rules provide 
for filling up vacancies annually. In 
future years vacanzies are likely to be 
filled as and when they arise. These 
vacancies will normally be due fo retire- 
ments and they are not likely to exceed 9 
or 10 in any one year and the number of 
officers who will be considered will be 
about 100 and no officer with Tess than 
six years’ service in the R. A. S. will be 
senior enough to be considered for pro- 
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motion. All these officers will have a past 
record of at least one vear on which they 
will be able to get about 50 marks. In 
case the number of vacancies at any one 
recruitment is abnormally high the Gov- 
ernment can reimpose a similar proviso 
in the rule. 

24. The learned Single Judge has 
also examined the position with regard to 
the first selection. He says that an 
average officer who has just one year’s 
record of his service has much more 
chances of getting all the 50 marks where- 
as another average officer with longer ser- 
vice will suffer the handicap of having 
more marks deducted if over a much 
longer period he has got an adverse entry 
or two in his character roll. This cri- 
ticism is based on a misreading of the 
circular. No mark is to be deducted for 
an adverse entry so far as the previous 
record is concerned. Upto 2 marks can 
be deducted for each punishment accord- 
ing to the gravity. No deduction is to be 
made for mere warning. Officers who 
are likely to get 65 marks or more are 
not likely to have received any punish- 
ment. This criticism based on a hypothe- 
tical case, which is not likely to occur in 
actual practice, is not justified in our 
opinion. 

25. The learned Single Judge has 
also observed that he was mot able to 
follow the rationale behind the provision 
that while assessing the work during the 
last 5 years an officer gets a Cen of I 
mark for an adverse entry with punish- 
ment; he gets a deduction upto 2 marks 
for each punishment in his previous 
record. In our opinion there is no incon- 
Sistency. The method of giving marks for 
the last 5 years is different from the 
method of giving marks on the previous 
record. In the case of the last 5 years 
marks are given for each year upto 5. 
Tf there is an adverse entry with punish- 
ment in that year the officer gets 1 mark 
only. That means that out of the 5 marks 
allotted to that year 4 marks are deduct- 
ed for the adverse entry with punishment. 
In the case of previous record 50 marks 
are allotted first and then deductions are 
made out of them. If there is an adverse 
entry with punishment then marks upto 
2 are deducted for such an entry. 
we have already said above, greater im- 
portance is attached to the record of the 
last 5 years and less importance to the 
record of the remaining years. The 
system of marking is thus quite sound 
and there is no inconsistency in it. 


26. The learned Single Judge held 
that para 5 of the circular As repugnant 
to the Rules. This finding is couched in 
the following words:—~ 

“Ensuring of objectivity of approach 
on the part of an administrative body, be 
it the selection body, is a very desirable 
thing, but the way im which it is desired 
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to be achieved by para 5 of the circular 
has brought about a situation where a 
selection committee is left to ignore the 
clear mandate of the rule. It is better if 
a reasonable criterion or a marking sys- 
tem is embodied in the statutory rules 
themselves so that the candidates con- 
cerned may know in advance how their 
fate will be judged. But. as the matter 
stands, I am unable to hold that the in- 
structions contained in para 5 of the cir- 
cular are in keeping with the letter and 
spirit of rule 28B or rule 32 of the Rules. 
Indeed these instructions are repugnant to 
the Rules and cannot be allowed to stand.” 


27. We are unable to agree with 
the above opinion. We think that the cir- 
cular provides a fair and reasonable 
method for assessing the merit of the 
officers. It brings about uniformity in 
the procedure for assessment of merit by 
different departmental promotion commi- 
ttees and ensures objectivity of approach 
on their part. 

28. The term “merit” is not cap- 
able of being defined precisely. But 
every one knows what it means. In Rule 
27(2), which was deleted on 15-12-65, it 
phen provided that regard shall be had 
[OQ 

(a) Personality and character; 

(b) tact and energy (including ability 

to undertake extensive tours): 

{e) intelligence and ability to express 
themselves in English and Hindi 
clearly; 

(d) court and other work; 

(e) integrity, and | 

(f) previous record of service. 
According to the learned counsel for the 
petitioner “merit” is a sum total of good 
qualities and attributes of an employee. 
such as, his academic qualifications, his 
University distinction, his seniority. 
character, his devotion _ to duty and his 
readiness to do eve ing to suffer all 
discomfort for the purpose of his duty 
with a view to achieve the target, his 
punctuality, amount of work performed 
and the tours undertaken in a financial 
year, command over language and expres- 
sion, courtesy, and sweet reasonableness 
in dealing with the people, a rational and 
logical outlook, a broad vision, spirit of 
adaptation in adverse circumstances, 
honesty and integrity, co-operation with 
seniors and obedience to their orders, 
affectionate co-operation with the juniors 
and encouraging them to improve the 
quantity and quality of the work and so 
many other factors. 


In our opinion all the qualities of an 
employee which lead to a more efficient 
performance of his duties are elements 
$ merit. Most of the members of the 

P. C. can possibly have no personal 
a. of the qualities of an officer 
and the only record of such qualities is 
provided by his character roll. The D. P. 
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C. has therefore naturally to base their 
selection on the entries in the character 
rolls of the officer. Detailed instructions 
regarding recording annual confidential 
reports are contained in Appointments 
(A) Department’s Circular No. D. 2416/59/ 
F. 20(9) Apptts. (A)/57 dated 28-7-59, 
which has been amended from time fo 
time. The annual confidential reports 
are written in Form ‘A’ which contains 
the following columns: 

1. Name of officer Date of Birth. 

2. Appointment held during the year 
(with dates) and pay and scale 
of pay. 

3. General qualifications and aptitude 
for Post held including any spe- 
cial or technical and professional 
attainments. 

4. Manner in which the officer dis- 
charged his duties during the 
year, i.e. if satisfactory or other- 
wise (specific instances of un- 
Satisfactory work if adversely 
commented on to be cited with 
number and date of orders pass- 


ed). 

5. How do you rate the officer regard- 
ing the following matters? 
(Mention whether “Outstanding” 

“very good”. “Good”. “Average” 
or “Poor” ete}. 
(a) Patience. 


(b) Tact. 

(c) Courtesy. 

(d) Impartiality in his relations 
with the public, and subordi- 


mate or superior staff with 
whom he comes in contact. 

fe} Personal character. 

(f) Constitution. 

(g) Physical energy. 

{h) Mental alertness. 

(i) Initiative and drive. 

(i) Powers of control. 

(k) Powers of application. 


6. Has the officer any special charac- 
teristics and/or any outstanding 
merits or abilities which would jus- 
tify his advancement and special 
selection for higher appointment in 
the service? 


¥. (a) Does the officer under report 
tour adequately? 

} Does he maintain adequafe 
touch with and control over his 
subordinates or does he leavé 

work unduly in their hands? 

fc) Is he in touch with the general 
public in the area under his 
charge? 


Note:—Governmenf attaches great im« 
portance to touring and, there- 
fore, the number of days and 
nights prescribed for touring and 
those actually spent on tour 
should be mentioned against 
item 7 (a). 
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8. General remarks:— 

(The report should comment general- 
ly on the way in which the officer 
has carried out his various duties 
during the year and should give an 
estimate of his personality, charac- 
ter and abilities making particular 
mention of his relations with his 
fellow officers and the general pub- 
lic and in the ease of an Officer of 
Police Department his faculty for 
supervising investigations and pro- 
secutions. It should contain an 
opinion on anv point specially re- 
quired at any Time, e.g. ZETE to 
cross the efficiency bar and in the 
case of technical departments, 
should notice professional qualifi- 
cations and abilitv. It should also 
give factual information regarding 
disposal of case work (in the case 
of Magistrate, S. D. O., etc.) and 
number of inspections made by the 

De officer). 


Signature & Designation 
of Reporting Officer 
Opinion of Head of Department 
{when not reporting officer) on conduct 
and efficiency of the officer reported on. 
Date————— 

Signature and Designation of 
Head of Department. 

INTEGRITY CERTIFICATE 
(Wote:—If it is intended to withhold 
Integrity Certificate, the Drawing/ 
Countersigning Authorities should 
follow procedure laid down in 
Memorandum No. F. 20(9) Apptts- 
(A) 57, dated the 28th July, 1959.} 
Nothing has come to my knowledge 
which casts any reflection on the integrity 


of Shri general cee ee 
for honesty is good and I certify his 
tegrity. 

Date 


Signature and Designation of 
Reporting Officer. 
Wote:—In the case of all Assistant 
Collectors and Magistrates, separate 
remarks s be recorded by the 
Collector and District Magistrate 
regarding the officer’s knowledge of 
law and procedure and his disposal 
of cases both criminal and revenue. 
Opinion of District and Sessions 
Judge regarding criminal case work 
shall be obtained by the Collector 

and attached to this report.” 
We are of the opinion that the merit of 
an officer can be fairly judged on the 
basis of the entries in his character roll. 


29. All the departmental promo- 
ton committees for selection to senior 
Services have as their 
Chairman or member of 





. which has been in vogue since 1960, 


A. L Re 
prevented them in any way from exercis- 
ing their independent judgment in assess- 
ing the merit of the officers whose promo- 
tion they consider they would have cer- 
tainly brought this to the notice of the 
Government. The other members of the 
D. P. C. in the case of selection to senior 
posts in the R. A. S. are the Chairman, 
Board of Revenue, the. Commissioner, 
Development Department and the Special 
Secretary to Government in the Appoint- 
ments Department. They are also high 
officers of Government, who would have 
Similarly brought to its notice that the 
circular was a fetter which prevented 
them from selecting the most meritorious 
officers. In such a case Government 
would have certainly withdrawn the cir- 
cular. We can therefore safely infer that 
the departmental promotion committees 
which have been making selections for 
senior posts in the State Services in Raj- 
asthan since 1960 have always considered 
that the system of marking prescribed in 
the circular is a fair and reasonable me- 
thed of assessing the merit of officers and 
that they have never considered it to be 
an imposition which fetters the exercise 
of their reasonable discretion. 


30. We accordingly hold that the 
circular dated 27-8-66 is in no way repu- 
gnant to the Rules. 


31. The learned Single Judge also 
held that sub-rule (2) of Rule 28-B, which 
has been applied to the selection for senior 
posts in the R. A. 5. is void under Arti- 
cles 14 and 16 of the Constitution as it 
restricts the field of selection on the 
basis of merit by excluding those who 
have not put in 6 years’ service and con- 

g the selection to senior most officers 
not exceeding 10 times the number of 
total vacancies to be filled in. In this 
cae we differ from the learned Single 

udge. 


32. Restricting the eligibility to 
officers who have put in at least 6 years’ 
service in the R. A. S. is in our opinion 
very reasonable. Before an officer in the 
Junior Scale can be considered as fit for 
promotion to the Senior Scale it is neces- 
sary that he should have worked on posts 
in the R. A. S. for some minimum period. 
The proper minimum period has been con- 
sidered by the Government to be 6 years. 
We are unable to hold that this is in any 
way unreasonable. 


Sae Further the provision confin- 
ing the field of selection to the senior 
most officers in the Junior Scale not ex- 
ceeding 10 times the total number of 
vacancies is also reasonable in our opin- 
ion. In order to provide an incentive to 
the officers to increase their efficiency it 
is necessary to give quicker promotion to 
those who are comparatively more effi- 
cient than the average officer. At the 
same time if there are too many super- 
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sessions those who are superseded become 
discontented and frustrated. A balance 
has to be struck, so that while maintain- 
ing the morale of the service as a whole 
members are encouraged to increase their 
efficiency in the hope of getting quicker 
promotion. The rule-making authority 
has considered that best results wiil be 
achieved by limiting the selection to the 
senior most officers not exceeding 10 
times the number of total vacancies and 
we are unable to hold that this is in any 
way unreasonable. 

34. We accordingly hold that no 
part of Rule 32 or of Rule 28-B is void 
under Article 14 or 16 of the Constitution. 


35. This disposes of all the reasons 
given by the learned Single Judge in sup- 
port of his judgment. 

36. Now we proceed to consider 
the arguments which were advanced be- 
fore us on behalf of the petitioner. 

37. It was contended that Rule 
32(2) read with Rule 28-B (2) are void 
under Articles 14 and 16 of the Constitu- 
tion as merit was not defined and the 
criteria for judging it was not laid down 
and this amounts to giving unhampered 
and arbitrary power to the D. P. C. In 
the alternative it was argued that the 
discretion of the Committee was fettered 
by the circular. The learned Single 
Judge has rejected the first argument and 
we agree with the reasons given by him 
for doing so. 

38. The learned Single Judge ac- 
cepted the second contention and we have 
given reasons for disagreeing with him. 
The learned Single Judge held that the 
D. P. C. was not a quasi-judicial body. 
On behalf of the petitioner it was con- 
tended that it is a quasi-judicial body. 
Numerous decisions were cited, which in 
our opinion have no application to a de- 
partmental promotion committee con- 
sidering the cases of officers for promo- 
tion. Our attention was drawn to Shan- 
karlal v. Shankarlal, AIR 1965 SC 507 in 
which if was held— 


“No doubt, it would not be possible 
to describe an order passed deciding a lis 
before the authority. that it is not a judi- 
cial order but it does not follow that the 
absence of a lis necessarily negatives the 
order being judicial.” 

39. In the same decision it was 
observed that it is not possible to formu- 
late a definition which ‘would satisfac- 
torily distinguish between an adminis- 
trative and a judicial order. Im no case 
which was cited before us it was held that 
a body like the D. P. C. is bound to act 
quasi-judicially. : 

40. In A. K. Kraipak v. Union of 
India, 1969 Serv LR 445 = (ATR 1970 SC 
150) it was contended before their Lord- 
ships of the Supreme Court that the 
Board of selection of officers of Forest 
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Department to the Indian Forest Service 
was bound to act quasi-judicially. Their 
Lordships did not hold that it was bound 
to act quasi-judicially. They observed 
that the dividing line between an admin- 
istrative power and a quasi-judicial 
power is quite thin and is being gradually 
obliterated. But for the purpose of the 
case before them they assumed that the 
power exercised by the Selection Board 
was an administrative power. We are of 
the opinion that the power exercised by 
the D. P. C. in the present case was an 
administrative power and not a quasi- 
judicial power. 

Al. The decision in B. Rajagonala 
v. S. T. A. Tribunal, AIR 1964 SC 1573, 
is not applicable to the present case. ‘The 
State Transport Authority was undoub- 
tedly a quasi-judicial tribunal andits pro- 
ceedings were therefore held to be vitiat- 
ed because the Government had issued a 
circular which they had followed and in 
which it was laid down how the claims 
of rival bus operators should be decided. 

Another argument which was 
advanced on behalf of the petitioner was 
that the circular was unauthorised as if 
was not issued under the authority of the 
Government, but was issued by the Chief 
Secretary on his own authority. The 
reply filed by the State was in the follow- 
ing words:— 

“The Circular dated the 27th August, 
1966 was issued by the Chief Secretary in 
his administrative capacity being the 
Head of the Services in the State. It is 
within his competence to give guidance 
for the proper working of any govern- 
mental machinery. The circular is nof 
intended to be a piece of legislation nor 
it is any order of the Government. 


It is erroneous to think that the cir- 
cular was not issued by the Government. 
The Chief Secretary by virtue of his 
office is invested with the powers to acf 
on behalf of the Government. It is erro- 
neous to think that it is a departmental 
circular. The Chief Secretary is also the 
Secretary to Government in the Appoint- 
ments Department. There is also a Spe- 
cial Secretary in the Appointments De- 
partment to assist the Chief Secretary in: 
the performance of his duties in that De- 
partment. No further answer is neces- 
sary to the submission made by the peti- 
tioner in the second part of the sub-para 
of para (c).” 

_ 43. At the hearing - the learned. 
Advocate General contended that the cir- 
cular was issued under the authority of 
Government and produced the file of the 
Cabinet before us in support of his con- 
tention. We thereupon asked him fo 
move an application for the amendment 
of the written statement and to file am 
affidavit in support of it. This application 
and affidavit were filed by him on 15-T 
1970. On 16-1-1970 he filed another aps 
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plication in which he stated that some 
typing errors had crept in in the earlier 
application as well as in the annexures 
attached to it and sought leave to correct 
them. On perusing the applications and 
the annexures filed with them we dis- 
covered that whereas on 15-1-70 he filed 
a circular dated 15-12-65 as appendix ‘C’ 
with the second application dated 16-1-70 
he filed quite a different circular dated 
14-12-65 as appendix ‘C’. That was not 
a case of typing mistake. When he asked 
the learned Advocate General to explain 
this he said that another mistake had been 
committed and that by inadvertence a 
copy of draft circular’ which was never 
issued had been filed as appendix ‘C’ 
along with the application dated 15-12-70. 
We then asked him to file another appli- 
cation with an affidavit to explain the 
Mistake. We then rose for lunch and 
when we assembled again the learned 
Advocate General filed another applica- 
tion. That too did not explain the mis- 
take in words and we suggested to him 
to amend the application and told him 
what he should incorporate in it. We 
then examined the Cabinet file along 
with the note sheets and satisfied~our- 
selves that what was stated by the Offi- 
cer-in-Charge in his affidavit was correct. 
The circular letter purporting to bear the 
date 15-12-65 was only a draft prepared 
by the Chief Secretary in October 1965, 
but it was never issued because the Cabi- 
net did not approve it. We also satisfied 
ourselves that the circular dated 27-8-66 
was issued with the approval of the Gov- 
ernment. The learned counsel for the 
petitioner asked for permission to cross- 
examine the Officer-in-Charge on his affi- 
davits. In view. of the fact that we had 
ourselves examined the Cabinet file we 
considered it unnecessary to allow cross- 
a and we allowed the amend- 
ment. 


44, We accordingly hold that the 
circular dated 27-8-66 was issued under 
the authority of the Government. 


45. Another argument which was 
advanced was that some brilliant officers 
who were senior to some of the officers 
selected under the merit quota were ex- 
cluded from consideration as they had 
nof put in 6 years’ servicein the R.A.S. 
We have already held above that it was 
reasonable on the part of the Govern- 
ment to restrict promotion to the Senior 
Scale to officers who had put in at least 
6 years’ service in the Junior Scale. Offi- 
cers who were recruited by the emergen- 
ey recruitment in 1957 were given seni- 
orify on ad hoc basis. They were drawn 
from subordinate services under the State 
as well as from Private Services. Advance 
seniority was given to them on the basis 
of their age and on the basis of salary 
drawn by them in private service. Their 
seniority was not acquired by serving 
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in the Junior Scale of R. A. S. for a lon- 
ger period. 


46. Another argument on behalf 
of the petitioner was that confidential 
reports were not written with a sense of 
responsibility as appears from the instruc- 
tions issued by the Government from time 
to time on the subject. We are of the 
opinion that from these instructions it 
cannot be inferred that confidential re- 
ports are generally written without a 
sense of responsibility. There were no 
doubt some cases in which Government 
found that they had been written careles- 
sly. Satisfactory results can only be 
achieved if those who are charged with 
the duty of writing character rolls and 
counter-signing them, as well as those, 
who are charged with the duty of making 
selections, act honestly with reasonable 
care and the presumption is that they do 
SO. 


47. Another contention on behalf 
of the petitioner is that an adverse re- 
port was given to him for the year 1965-66 
in the month of September 1966, which 
was considered by the Committee against 
him, but which was not communicated to 
him and he was not given any opportunity 
to make a representation against it and 
there was thus a violation of the princi- 
ple of natural justice. 


48. He has filed a letter (annexure 
4) dag ae to have been written to 
him by Shri Pratap Singh, Deputy Com- 
missioner, Excise, Bikaner, on 28-4-66 
which runs as follows: 

“The Revenue Target fixed by the 
Excise Commissioner Rajasthan, Udaipur 
for the year 1965-66 for your area was 
Rs. 1,15,00,000.00 and actual revenue on 
the basis of figures furnished, was 
Rs. 1,19,54,095.00 in the year ending with 
3lst March 1966. 

I gratefully write to record my ap- 
preciation for the best co-operation, hard 
and good work done during the year by 
you and your staff, without which this 
success could not have been possible in 
the difficulties we faced in the ‘year 
under report. 

I am proud of you and your annual 
achievements. I hope, that you and your 
staff will continue to work like this in the 
future as well” 

49. Shri Pratap Singh was the im- 
mediate superior officer to the petitioner. 
He recorded the annual remarks abouf 
him in September 1966 and the following 
remarks were communicated to him under 
letter dated Lith May 1967 after the selec- 
tions had been made by the D. P. C..-— 

(1) Performance has not been of the 
requisite standard. 

(2) He should improve his relation- 
ship with his subordinate and the public. 

(3) He is not fit for promotion to 
any higher post at present as nothing 
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outstanding in his work has come to 
notice.” : 
The allegation made by the petitioner in 
Para (28-D) is that Shri Pratap Singh was 
made to prepare the above adverse con- 
fidential roll against the petitioner in 
September 1966. Shri Pratap Singh was 
not impleaded as a party. The Govern- 
ment were not in a position to explain 
why Shri Pratap Singh sent letter, annex- 
ure 4, to the petitioner if he was not 
Satisfied with his work during the year 
1965-66. In the absence of any allegation 
as to who compelled Shri Pratap Singh to 
give an adverse report against the peti- 
tioner the Government were not in a 
position to give a reply to this allegation. 
In the circumstances we can only infer 
that letter annexure 4 dated 28-4-66 was 
issued in the routine course at the end of 
tbe financial vear. But Shri Pratap Singh 
made the entry in the character roll, 
which is confidential. giving his consider- 
ed opinion about the work and conduct of 
the petitioner. It may also be that some 
facts about the work and conduct of the 
petitioner which were not within the 
knowledge of Shri Pratap Singh, when he 
wrote letter dated 28-4-66 came to his 
knowledge subsequently which made him 
change his opinion radically about the 
work and conduct of the officers. 

50. Coming now to the question as 
to whether or not the proceedings of the 
D. P. C. were vitiated because the adverse 
remarks were not communicated to the 
petitioner before the meeting of the Selec- 
tion Committee, we are of the view that 
the petitioner had no means of knowing 
whether or not the Committee gave him 
1% marks only for the year 1965-66 on the 
basis of these adverse remarks, which 
were not communicated to him. The 
Committee alone was in a position to say 
how it dealt with the case of the peti- 
tioner. 

51. It is the case of the petitioner 
that the Committee followed the circular 
dated 27-8-66. That circular provides that 
if an adverse entry has not been com- 
municated to an officer and his represen- 
tation against it has not been decided 
then the Committee should communicate 
the remark to him and call him for inter- 
view so that he may have an opportunity 
of explaining the circumstances in which 
the adverse remark was made. The alle- 
gation of the petitioner is that he was nof 
confronted with the adverse entry by the 
Committee. The Committee was not im- 
pleaded as a party. It alone could have 
explained how it gave marks to the peti- 
fioner on his character roll for 1965-66. 
A reading of the whole circular shows 
that the Committee could have left out of 
consideration his report for the year 1965- 
66 and could have taken into considera- 
tion his réport for an earlier year, so as 
to make up 5 years the confidential rolls 


No inference 
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of which were to be marked at the rate 
of 5 marks per year. There is a specific 
provision for it in case of an officer 
whose character roll for a particular year 
is missing or an officer who has gone 
abroad for study or training. The same 
provision could have been applied and 
might have been applied to the case of 
the petitioner. As the Committee was 
not impleaded as a party to the writ peti- 
tion we are unable to find out what actu- 
ally happened and are unable to hold 
that the proceedings of the D. P. C. were 
vitiated. 

52. Lastly we come to the allega- 
tion of mala fides made by the petitioner. 
He has alleged that the Rules and cir- 
culars were made mala fide at the in- 
stance of the Ministers and the former 
Chief Secretary to favour their favourites 
and relatives, that the vacancies in 
1963-64, 1964-65 and 1965-66 were allowed 
to accumulate and a provision was made 
in the Rules that officers numbering ten 
times the number of vacancies to be fill- 
ed both on the basis of seniority-cum- 
merit and merit should be considered, 
and that only 15 persons were to be 
recruited on the basis of merit and only 
150 could have been considered and if 
this had been done then most of the per- 
sons who were selected on merit would 
not have been promoted. 

53. The petitioner has failed to 
produce material from which any infer- 
ence of mala fides could be drawn. The 
‘only specific facts alleged in the petition 
are that Shri Gopeshwar_ Bhatt is the 
sister’s son of the then Home Minister. 
that Shri Munna Lal Goyal is the son-in- 
law of the Chief Minister, and Shri Deven- 
dra Singh Saktawat is the son of the 
former Deputy Speaker. There is no 
material or circumstance to show that the 
change in the Rules was made to benefit 
these persons. These are 3 out of the 15 
persons who were selected on the basis 
of merit. Out of these 3 officers Sarva- 
shri Gopeshwar Bhatt and Shri Munna 
Lal Goyal are direct recruits who were re- 
cruited in 1955 and 1956 respectively as a 
result of the competitive examinations 
held by the P. S.C 

54. The allegation against Shri 
Lakshmi Chand Gupta, Shri Amar Chand 
Bapna, Shri Arjun Raj Bhandari, Shri 
S. C. Pagoria and Shri Prithvi Singh that 
they were favourites of the former Chief 
Secretary or the Chief Minister is very 
vague. Shri L Chand Gupta and 
Shri S. C. Pagoria are both direct recruits. 
They were recruited in 1955 and 1956 
respectively as a result of the competi- 
tive examinations held by the P. S.C 
An efficient officer can also be a favou- 
rite of his superior officer or a- Minister 
of incompetence can be 
drawn from the fact that he is such a 
favourite. 
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55. The allegation ‘that most of 
the persons who were selected under the 
merit quota would not have been there 
if only 150 persons had been considered 
for promotion is alsc not wholly true. The 
senior most person selected on the basis 
of a seniority-cum-merit was at No. 71 
in the seniority list. If only 150 persons 
had been considered for promotion offi- 
cers upto 220 would have been considered 
and 11 out of the persons selected on 
merit would have been taken. 


56. We accordingly hold that the 
allegation of mala fides is baseless. 

57. In the result the special ap- 
peal is allowed and the order of the 
learned Single Judge is set aside. We 
hold that Rules 32 and 28-B are valid and 
no part of the circular dated 27th August 
1966 is repugnant to them. We also hold 
that the selection of Sarvwashri R. D. 
Mathur, S. C. Pago-ia, Munna Lal Goyal 
and Prithvi Singh is valid to the Senior 
Scale of R. A. S 


58. We leave the parties to bear 
their own costs of this special appeal. 


Appeal allowed. 
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Municipal Council, aie “and 
another, Appellants v. Kishan Lal and 
others, Respondents. 

Civil Special Appeal No. 19 of 1963, 
D/- 9-12-1970 referred by D. M. Bhandari 
Ag. C. J. and V. P. Tyagi J. on 14-10-1969. 

(A) Municipalities — Rajasthan Muni4 
cipalities Act (38 of 1959), S. 271 — Con 
tract entered into by President of Muni- 
cipal Council not-in pursuance of any 
provision of the Act but within compe- 
tence of the Council is not covered by 
the section. 1964 Raj LW 504, Overruled. 


The plaintiff instituted the suit against 
the Municipal 
certain amount on the ground that the 
President of the Council had promised to 
pay the same for tae removal of a debris 
and a resolution to that effect was 
passed by the Council 

Held that G) though an act would in- 
clude an illegal omission, the Council was 
mot guilty of illegal omission as the Act 
did not enjoin the payment of money due 
under the promise or the resolution on 

pain of penalty. ATR 1934 PC 96 & ATR 
1969 SC 227, Relied on. 
{Paras TI, 12) 


~i Private contracts were not with: 
in the purview of the section but official 
contracts were rot excluded from it. 


BO/CO/A790/71/DHZ/C 


Council for recovery of. 


A. I. FR. 
(1904) 2 Ch 449 & (1916) 1 AC 242, Relied 
on. (Para 20) 
(ili) As the contract In the presen? 
case was not made in direct pursuance of 
any provision of the statute or in 
execution of any public duty or authority, 
‘the mere fact that the contract was with: 
in the competence of the Municipal Couns 
cil could not render a breach of the corns 
tract anything more than the breach of & 
private contract. (Para 20} 
(iv) The section did not apply to the 
facts of the case and was not a bar to the . 
institution of the suit. (Para 24) 
(B) Municipalities — Rajasthan Muni- 
Cipalities Act (38 of 1959), S. 271 — Ht is 
not correct. to say that all suits against 
municipalities except in so far as they. 
have been otherwise provided for in the 
section itself are within the protection of 
the section as the section gives protection 
only to acts done or purporting to have 
been done in official capacity. 1964 Raj 
LW 504, Overruled. (Para 22) 
Cases "Referred: Chronological Parag 


(1969) AIR 1969 SC 227 (V 56) 

1969-1 SCR 430, Amalgamated 
Electricity Co. (Belgaum) Ltd. v. 
Municipal Committee, Ajmer #2. 23 

(1965) AIR 1965 All 590 (V 52) = 

1965 All LJ 221 (FB). Antarim 

Zila Parishad v. Shanti Devi 


7, 
(1964) ATR 1964 SC 1873 (V 51) = 
1964-5 SCR 517, Provincial Gov- 
ernment Madras v. J. S. Basappa 


(1964) 1964 RLW 504 = ILR 
(1964) 14 Raj 847. Municipal 
Board Bhilwara v. Bhuralal 


eee AIR 1962 All 174 (V 49) = 
962 All LJ 165 (FB), Lucknow 

ale Mahapalika v. Sardar 
Karamieet Singh 

(1948) ATR 1948 Bom 98 {V 35) = 
49 Bom LR 724 (FB), Municipal 
Borough of Ahmedabad v. Jayanti- 
lal Chhotalal Patel 22 


(1938) AIR 1938 All 540 (V 25) == 
1938 All LJ 894. Ram Narain v. 
Municipal Board, Muttra 4 


(1937) AIR 1937 Lah 102 (V 24) = 

38 Pun LR 970, Faquir Muhammad 

v. Municipal Committee Phillaur $ 
(1936) AIR 1936 All 18 (V 23) = 

1935 All LJ 1214 (FB). District 

Board Allahabad v. Lala Behari A 


Lal 
(1934) AIR 1934 PC 96 (V 21) = 
61 Ind App 171, Revati Mohan 
Das v. Jatindra Mohan an a 


1928) ATR 1928 Oudh 297 (V 15) =: 
ILR 3 584, Mathura Prasad v. 
Cees District Board Sitapur 6 


(1916) 1916-1 AC 242 = 85 LJKB | 
146, Bradford Corpn. v. Myers Ly 


u, 22 


% X 


MOTE 
{1904) 1904-2 Ch 449 = 73 LJ Ch 
777. Sharpington v. Fulham 
Guardians 18. 19, 22 
= M. L. Shrimal and Narendra Narain, 
for Appellants D. S. Shishodiya, for 
Respondents. 

SEINGHAL J.: This special appeal 
against the judgment and decree of a 
learned Single Judge of this court dated 
September 4, 1963% has come to us on a 
reference by a Division Bench in these 
circumstances. 


2. The plaintiffs were the owners 
of a part of the Shahpura Haveli, in Udai- 
pur City. Some debris was lying on a 
portion of that property. The plaintiffs 
asked the Municipal Corporation to re- 
move it, and it is claimed that the Cor- 
poration promised to do so within 3 
months. As the debris was not removed 
within that period, a representative of 
the association of the plaintiffs, styled as 
“The Shahpura House Sarrafa Market 
Committee”, met Ismail Ali Bohra defend- 
ant No. 2), President of the City Muni- 
cipal Corporation, who asked the repre- 
sentative of the plaintiffs’ Committee to 
remove the debris and promised that for 
doing so a sum up to Rs. 3,000/- would be 
got deducted from the sum payable by 
the plaintiff to the State Government. 
A resolution was accordingly passed by 
the Council of the City Corporation, of 
which a copy was sent to the Secretary 
of the plaintiffs’ Committee. 


_ Relying on the aforesaid talk with 
defendant No. 2 and the resolution, the 
plaintiffs’ Committee got the debris re- 
moved by giving out a contract for the 
purpose. The debris was removed by 
October 4, 1958. and the plaintiffs altoge- 
ther spent Rs. 4,287/- for the work. They 
asked the Municipal Corporation to have 
the sum of Rs. 3,000/- adjusted in the 
account with the State Government in 
accordance with the aforesaid promise, 
but to no avail, and the plaintiffs had to 
deposit the money with the State Gov- 
ernment. According to the plaintiffs 
the debris was utilised by the Municipa- 
lity. Alleging that as the work of re- 
moving the debris was undertaken for 
the benefit of the Municipal Corporation 
im pursuance of the assurance given by 
Ismail] Ali Bohra (defendant No. 2) and 
the resolution of the Municipal Council 
(defendant No. 1), the plaintiffs institut- 
ed the present suit on August 10, 1961, 
for the realisation of Rs. 2,648/50, after 
deducting Rs. 351/50 payable by them to 
the Municipality. 

3. The defendants denied ‘Thea 
claim and pleaded, inter alia, that the re- 
solution was not enforceable and that the 
agreement was without consideration. 
They also pleaded that the plaintiff's had 


*(Reported in 1963 Raj LW 605.) 
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no cause of action and that the suit was 
not maintainable without the two months’ 
notice ‘prescribed by Section 271 of the 
Rajasthan Municipalities Act, 1959, here- 
inafter referred to as “the Act”. 

4. The learned Civil Judge, in 
whose court the suit was instituted, fram- 
ed 6 issues. Issue.No. 1, with which we 
are concerned in this controversy. raised 
the question whether the suit was not 
maintainable without a notice under Sec- 
tion 271 of the Act? It was argued on 
behalf of the plaintiffs (in the trial court) 
that a notice under Section 271 was not 
necessary as the suit was based on a con- 
tract, and reliance was placed on Ram 
Narain v. Municipal Board, Muttra, ATR 
1938 All 540. The argument was repel- 
led by the learned trial Judge on the 
grounds that the suit was not based on a 
contract and was not maintainable with- 
out a notice under Section 339 of the 
Udaipur City Municipal Act, 1945. and 
that it was filed -beyond the period of 6 
months prescribed by that section. The 
learned Civil Judge accordingly dismissed 
the suit on February 23, 1962. 

5. The plaintiffs preferred an ap- 
peal to the District Judge of Udaipur. 
The learned appellate Judge held that as 
the Udaipur City Municipal Act, 1945. 
was replaced by the Act with effect from 
October 17, 1959. the controversy in the 
suit had to be determined with reference 
to Section 271 of the Act. He referred to 
certain decisions of the Allahabad High 
Court and held that the suit did not fall 
within the purview of Section 271 of the 
Act. He therefore allowed the appeal, 
set aside the judgment and decree of the 
trial Court, and remanded the case. 


6. The defendants preïerred a 
second appeal to this court. After con- 
sidering the decisions in Mathura Prasad 
v. Chairman, District Board, Sitapur. 
AIR 1928 Oudh 297 and District Board, 
Allahabad v. Lala Behari Lal, AIR 1936 
All 18 (ŒB) on the wordings of S. 192 of 
the U. P. District Boards Act, 1922, as 
well as the decision in Faquir Muhammad 
y. Municipal Committee, Phillaur, AIR 
1937 Lah 102 with reference to Section 49 
of the Punjab Municipal Act. (No. 3 of 
1911), the learned Single Judge held that 
a notice under Section 271 of the Act 
would have been necessary only if the 
suit had been instituted in respect of anv 
tact” done or purported to have been 
done by the Board or its Chairman, Vice- 
Chairman, member, officer or servant in 
an official capacity. The learned Judge 
held further that as Section 271 of the Act 
prescribed a shorter period of limitation. 
it had to be construed strictly: and pro- 
ceeded to hold that as the plaintiffs did not 
complain against any act of the Munic- 
pal Board or its officer or servant, and as 
the suit was for recovery of money due 
under an agreement where there was a 
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mere omission to pay on the part of the 
defendants, it did not fall within the pur- 
view of Section 271 of the Act as‘ “mere 
een to pay cannot be described as an 
act’. 

The learned Single Judge appreciaf- 
ed the contention that an act includes an 
“illegal omission” according to its defini- 
tion in the Rajasthan General Clauses 
Act, but he took the view that an “illegal 
omission” was one which was illegal, Le. 
forbidden by some law. The non-payment 
of the money due to the plaintiffs could 
not therefore be said to be an illegal 
omission as it was not forbidden by any 
law. In reaching this conclusion the 
learned Judge placed reliance on the 
decision of their Lordships of the Privy 
Council in Revati Mohan Das v. Jatindra 
Mohan Ghosh, AIR 1934 PC 96 and held 
that the omission to make the payment 
could not be regarded as an official acf 
within the meaning of Section 271 of the 
Act. He accordinzly j sed the ap- 
peal, but granted leave to file a special 
appeal. 

e | The defendants preferred the 
present special apreal. It came up for 
consideration before a Division Bench of 
this Court. The learned Judges examined 
the argument regarding the applicability 
of Section 271 of the Act to suits based 
on contracts, and referred to the view ex- 
pressed by another Division Bench of this 
Court in Municipal Board, Bhilwara v. 
Bhuralal, 1964 Raj LW 504 that suits 
against municipalities 

“of whatever rature and description 
be they contractual or of a tortious nature, 
. except in so far as they have been other- 
wise provided for in the section itself, are 
intended to be governed by the special 
period of limitation provided in this sec- 
tion and not by the general law of limitą- 
tion in force in the country.” 


The learned Judges took particular notice 
of the Full Bench spare in Lucknow 

Nagar Mahapalika v. Sardar Karm- 
jeet Singh, AIR 1962 All 174 (FB) and 
Antarim Zila Parishad v. anti Devi, 
1965 All LJ 221 = (AIR 1965 AN 590) (FB). 
They observed however that it was not 
necessary for them to go into all the con- 
troversial decisions because, according fo 
them, ‘the controversy had been set at 
rest by the pronouncement of their Lord- 
` ships of the Supreme Court in Provin- 
cial Government, Madras v. J. S. Basappa. 
AIR 1964 SC 1873. They noticed the dif- 
ference in the language of Section 18 of 
the Madras Generel Sales-tax Act, 1939, 
which was considered by their Lordships 
of the Supreme Court in that case, and 
Section 271 of the Act, but held that it 
was not of much significance and had no 
effect on the true scope of Section 271. 
‘Accordingly, they held that the “safe- 
guard” of Section 271 was not available 
for “the contractual liability’ of the 
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Board or its officers and that sub-section 
(1) of Section 271 would overn “only 
such cases which are filed for the recovery 
of damages or compensation.” They, 
finally set out their view as follows,— 
“The provision of sub-section (1} of 
Section 271 of the Act, therefore. can be 
attracted only when a suit for damages 
or compensation is brought against the 
Board or officers for the discharge 
of their official duties under the Act and 
not for performing any act which the 
Board or its officers could do in the dis- 
charge of their official functions.” 
The learned Judges however thought it 
proper to refer the entire case to a larger 
bench because they differred from the 
earlier decision of another Division 
ar in 1964 Raj LW 504. 


It is in these circumstances 
that “this special appeal has come up for 
consideration before us. 


9. As is obvious, the question 
which directly arises for consideration in 
this case is whether the present suit is 
barred by Section 271 of the Act? That 
section reads as follows,—~ 


, “Section 271. Suits against Board or 
lts officers— (1) No suit shall be institut- 
ed against a Board, or against the Chair- 
man, Vice-Chairman, member, officer or 
servant of a Board or against anv person 
acting under the direction of any of them 
in respect of an act done or purporting 
to have been done in its or his official 
capacity until the expiration of two 
months next after notice thereof in writ- 
ing has been in the ease of a Board, lefi 
at its office and, in the case of the Chai- 
man, Vice-Chairman, member, offcer 
servant or person, delivered to him or lefi 
at his office or place of abode, explicitly 
stating the cause of action, the nature of 
the relief sought, the amount of com- 
pensation claimed and the name and 
place of abode of the intending plaintiff, 
and the plaint shall contain a statement 
at such notice has been so delivered or 
e 


(2) No action such as is described in 
sub-section (1) shall, unless it is an action 
for the recovery of immovable property 
or for a declaration of title thereto, be 
commenced otherwise than within six 
months next after the accrual of cause 
of action. 

(3) Nothing in sub-section (1f shall 
be construed to_ apply to a suit wherein 
the only relief claimed is an injunction of 
which the object would be defeated by 
the giving of the notice or the postpone- 
ment of the commencement of the suit or 
proceeding,” 

Thus the sulf referred to in the section 
must arise out of an “act” done or pur- 
ported to have been done by a Municipal 
Board, or its Chairman, Vice-Chairman, 
member officer or servant in its or his 
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Official capacity, and we must therefore 
examine the all important question whe- 
ther the defendants did, or purported to 
do any “act” in their official capacity 
within the meaning of the section. 

10. We have referred already to 
the nature of the claim in the suit, and 
the basis thereof. The plaintiffs have no 
doubt relied on the promise made by de- 
fendant No. 2, and the resolution passed 
by the Councils of the City Corporation 
but they do not feel aggrieved against 
that promise or resolution. In fact they 
have themselves placed reliance on them. 
The fact therefore remains that. apart 
from the aforesaid promise or resolution, 
the plaintiffs have not alleged what other 
act was done. or was purported to have 
been done, by the defendants to attract 
the application of Section 271 of the Act. 
When asked to clarify the matter. Mr. 
Shrimal could do no more than refer to 
the averment in paragraph 7 of the plainé 
that the plaintiffs had to Incur the ex- 
penditure of Rs. 3.000/- and could no 
secure its adjustment with the State 
Government because of the failure of the 
Municipality to fulfil its promise. The 
learned counsel has thus relied on the 
averment in the plaint regarding the omis- 
sion on the part of the defendants to 
make the payment of Rs. 3,000/- either 
in cash or by adjustment, and it musé 
therefore be held that the suit is not bas- 
ed on any direct “act” done or purport- 
ed to have been done by the defendants 
as such. 

ii. Tf is true that according fo 
clause (2) of sub-section (2) of Section 32 
of the Rajasthan General Clauses Act, 
1955, the expression “act”, “used with re- 
ference to an offence or a civil wrong, 
shall include a series of acts; and words 
which refer to acts done extend also to 
illegal omissions,” but it is nobody’s case 
that the Act, or for the matter of that 
any other law. enjoined the payment of 
money due under any such promise or re- 
solution as is the subject-matter of the 
present suit, on pain of penalty, so that 
it cannot be said that the defendants were 
guilty of an “illegal omission” in not mak- 
ing the payment to the plaintiffs. A simi- 
lar point arose for consideration before 
their Lordships of the Privy Council in 
Revati Mohan’s case, AIR 1934 PC 96 on 
which reliance was placed by the learned 
single Judge and it was held as follows: 

“Under the general definitions con- 
tained in Section 3, General Clauses Acf, 
1897, an ‘act? might include an illegal 
omission, but there clearly was no illegal 
omission In the present case. It is also 
difficult to see how mere omission to pay 
either interest or principal could be an acti 


purporting to be done by the manager in - 


his official capacity.” | 
This decision fortifies the view we are 
inclined to take in this case. The decision 
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in Revati Mohan’s case, AIR 1934 PC 96 
was noticed by a Full Bench of the Allaha- 
bad High Court in AIR 1936 All 18 while 
considering the provisions of Section 192 
of the U. P. District Boards Act, 1922, 
which weré similar to those of Section 
271 of the Act, and it was observed as 
follows: 


“There may therefore be considerable 
difficulty in holding that the word ‘act’ in 
Section 192, District Boards Act. includes 
ali cases of mere omission to perform a 
private contract, even though not amount- 
ing to an illegal omission within ‘the 
g of Section 4, General Clauses 


A similar view has been taken in 1965 
All LJ 221 = (AIR 1965 All 590 FB). 


12. In fact the meaning of the ex- 
pression “act” recently came up for cons 
sideration before their Lordships of the 
Supreme Court in Amalgamated Electri- 
city Co. (Belgaum) Ltd. v. Municipal 
Committee, Ajmer, AIR 1969 SC 227 with 
reference to a very similar provision in 
Section 233 of the Ajmer Merwara Muni- 
Cipalities Regulation {1925} and they have 
held as follows,— 

“In the suit, the plaintiff does not 
complain of anyactdone by the defend- 
ant nor does it say that the defendant 
was guilty of any illegal omission.........3 


eo use poe os nee ste sen ooa £69 wen fee boo ary wah 


Every omission is not an illegal omissien. 
Before an omission can be considered as 
an illegal omission it must be shown that 
the official concerned had omitted to dis- 
charge some official duty imposed on 
in public interest. The omission in 
question must have a positive content in 
it: In other words the non-discharge of 
that duty must amount to an illegality... 
vee ses oh bao poo spa Bev Bee sot pos cos awe esv Tes 
But the failure on the part of the Munici- 
pality to discharge its liabilities will not 
ordinarily become illegal omissions. The 
municipality or its members or office- 
bearers cannot be punished for their 
failure fo pay the amount due to the 
plaintiff. To put it differently. the omis- 
Sion complained does not entail any penal 
consequence for ithe public official res- 
ponsible for it.” 
In taking this view, their Lordships have 
approved the decision in Revat? Mohan 


Dass case, AIR 11934 PC 96 and 
held thai “a mere omission to 
discharge the debt without any; 


thing more is not an illegal omission”. In 
this state of the law, we have no hesita- 
tion in holding that the learned Single 
Judge was quite right in faking the view 
that Section 271 of the Act has no appli- 


cation to the facts and cireumstances of 
this case. 


13. f€ appears, however, that this 
aspect of the matter was not canvassed 
for the consideration of the learned 


Judges who have made the present refer- 
ence althouzh it was the basis of the 
judgment of the learned Single Judge 


and was sufficient for the disposal of the 
second appeal. 


14. The learned Judges making 
the reference have paid much attention 
fo the argument that Section 271 of the 
Act does not apply to a contract, and we 
may as well deal withit. In doing so, we 
shall of course proceed on the assumption 
that the suit has been based on a con- 
tract and that it has been instituted in 
respect of an “act” done or purporting to 
ae been done by the Municipal Coun- 


15. A readinz of sub-section (1) of 
Section 271 of the Act shows that. apart 
from the expression “act” to which refer- 
ence has been mače above, the other em- 

is in the section is on the require- 
ment that the “act” should have been 
done, or should be purported to have been 
done, in “official capacity”. The two pro- 

sitions which therefore stand out are 
these: (i) the “act” may be of any nature 
as long as it falls within the definition 
contained in clause (2) of sub-section (2) 
of Section 32 of the Rajasthan General 
Clauses Act, and (ii) it should be “offi- 
cal” as contradistinguished from a “non= 
official” act. So where these require- 
ments are fulfilled, Section 271 would, 
speaking broadly, apply to the suit. 

16. The ex=cution of a contract is, 
In OUr opinion, as much an “act” asa 
breach thereof or an act giving rise to an 
action in tort. To all such “acts”, the 
test whether they are official or un-offi- 
cial will therefore apply in order to decide 
whether they fall within the purview 
of Section 271; for it is the clear intention 
of the section that private acts should be 
kept outside its surview. It would fol- 
low that it would not be permissible for 
us to hold that all contracts must be ex- 
Cluded from the ambit of the section, 
irrespective of their nature. In restrict- 
ing its scope to ects “done or purporting 
to have been Jone i E a PENA sik 
official capacity”, it is the clear intention 
Of the legislature to exclude non-official 
or private acts. Private contracts are not 
therefore within the purview of the sec- 
fion, whereas thereisno justification for 
excluding official contracts from it. 

17. Now while dealing with an 
official body like a Municipal Board it 
js not always tossible or proper to lay 
down any generel rule for distinguishing 
an official from.a aon contract, 
for the dividing line may sometimes be 
so thin as to be incapable of easy percep- 
tion. Nonetheless, it cannot be doubted 
that there is always a distinction between 
an official and an unofficial contract: and 
it appears to us chat the best way to take 
a decision is to base it on the facts and 
circumstances of each case. 
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18. We may in this connection 
make a reference to the well-known deci- 
Sion in Sharpington v. Fulham Guardians. 
1904-2 Ch 449. There the guardians for 
the parish of Fulham entered into a con- 
tract with the plaintiff for the execution 
of certain works consisting of altering and 
adding to an old mansion-house, for the 
purpose of carrying out their public 
duties. The works were completed and 
were paid for. The plaintiff then claimed 
an additional sum by wavy of damages for 
loss alleged to have been caused by negli- 
gence and frequent changes of plans by 
the defendants. The matter was refer- 
red to arbitration, and there the defend- 
ants, inter alia, took the plea that the 
claim was for neglect or default in the 
execution of the defendants’ public duty 
and that the proceedings had not been 
commenced within 6 months as required 
by Section 1 of the Public Authorities 
Protection Act, 1893. That Act. inter 
alia, gave the protection for “any act 
done in pursuance, or execution. or in- 
tended execution of any Act of Parlia- 
ae or of any public duty or authori- 


Farewell J., held as follows — 

“The publie duty which is here cast 
upon the guardians is to supply a receiv- 
fine house for poor children a breach or 
negligent performance of that duty would 
be an injury to the children, or possibly 
to the public, who mizht be injured by 
finding the children on the highway. In 
order to carry out this duty they have 
power to build a house or alter a house, 
and they accordingly entered into a pri- 
vate contract. It is a breach of this pri- 
vate contract that is complained of in 
this action. It is not a complaint by a 
number of children or by a member of 
the public in respect of the public duty. 
It is a complaint by a private individual 
in respect of a private injury done to him. 
The only way in which the public duty 
comes in at all is, as I have pointed out, 
that if it were not for the public duty 
any such contract would be ultra vires. 
But that would apply to every contract. 
I cannot d any ground for saying that 
this particular contract comes within the 
Act. I think it is clear that what is com- 
plained of is a breach of a private duty of 
the guardians to a private individual.” 
If we my say so with respect, this is the 
correct view to take in such matters. ` 

19. The decision in Sharpington’s 
case, 1904-2 Ch. 449 came up for con- 
sideration in Bradford Corporation v. 
Myers (1916) 1 AC 242. There the 
defendants a municipal corporation. were 
authorised by Act of Parliament to carry 
on the undertaking of a gas company and 
were bound to supply gas to the inhabi- 
tants of the district. They were empow- 
ered to sell coke as a bye-product. The 
defendants contracted to sell and deli- 
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ver some coke ta the plaintiff. By negli- 
gence of their agent the coke was shot 
through the plaintiffs shop window. He 
commenced an action for negligence after 
more than six months and the defendants 
pleaded the bar of See. 1 of the Publie 
Authorities Protection Act, 1893. Lord 
Buckmaster held that the act complained 
of was negligence in breaking the plain- 
tiffs window, and that it arose in the ex- 
ecution of a private obligation which the 
defendants owed by contract to the plain- 
tiff for breach of which no one but the 
plaintiff could complain, so that the case 
clearly fell outside the area of the statu- 
tory protection. The following extract 
from the speech of Lord Buckmaster 
brings out his view point clearly:— 


“In other words, it is not because the 

act out of which an action arises is with- 
in their power that a public authority en- 
joy the benefit of the statute. It is be- 
cause the act is one which is either an 
act in the direct execution of a statute, or 
in the discharge of a public duty, or the 
exercise Of a public authority. I regard 
these latter words as meaning a duty 
owed to all the public alike or an authori- 
ty exercised impartially with regard to 
all the public. It assumes that there are 
duties and authorities which are not pub- 
lic, and that in the exercise or discharge 
of such duties or authorities this protec- 
tion does not apply.” 
On his part, Viscount Haldane expressed 
the view that more could not be read in 
the words used than they expressed or 
was of necessity implied, and he did not 
think that they could be properly extend- 
ed so as to embrace an act which was not 
done in direct pursuance of the provisions 
of the statute, or in the direct execution 
of the duty or authority. He then made 
the following graphic observation,— 


“What causes of action fall within 

these categories it may be very difficult 
to say abstractly or exhaustively. It is 
hardly easier to define a priori the mean- 
ing of being done directly than it is to 
define the number of grains that will 
make a heap. But just as it is not diffi- 
cult to tell a heap when it is seen, so it 
may be easy at least to say of certain acts 
that they are not the immediate and 
necessary outcome of duty or authority. 
in a particular case.” 
While holding against the appellants. he 
expressly upheld the view taken by Fare- 
well J.. in 1904-2 Ch 449. We are in 
respectful agreement with the view 
taken in 1916-1 AC 242. 


20. TE would follow therefore thai 
as the contract in the present case was 
not made in direct pursuance of any pro+ 
vision of the statute or in direct execu< 
tion of any publie duty or authority, 

d as although the duty of the defend: 
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ants made it legal for them to enter in- 
to a contract there was no duty to entet 
into that particular contract. the mere 
fact that the contract was within the 
competence of the Municipal Council] 
could not render a breach of the contract 
anything more than the breach of a 
private contract. 


21. In the view we have taken i 
is not possible for us to subscribe to the 
opinion of the learned Judges making the 
reference that the “safeguard” of S. 271 
of the Act is not available for the ‘“con- 
tractua]l liability” of the Board and its 
officers or that the provision of sub-sec- 
tion (1) of Section 271 can be attracted 
only when 

“a suit for damages or compensation 
is brought against the Board or officers 
for the discharge of their official duties 
under the Act and not for performing 
any act which the Board or its officers 
could do in the discharge of their official 
functions”. 

For the same reason, it is equally not 
possible for us to agree with the view 
taken in 1964 Raj LW 504 that— 

“The language of this section, in our 
respectful opinion, is perfectly clear and 
if we may say so, hardly calls for any 
interpretative effort. Sub-section (1) 
speaks of no suit being institutable until 
the expiration of two months next after 
a notice in writing stating the various 
matters specified in the section is del- 
vered or left at the place mentioned 
therein. Then follow sub-ss. (2) and (3) 
which taken together on the question of 

itation mean no more and no less than 
this that save for suits for the recovery 
of immovable property or for a declara- 
tion of title thereto or for grant of per- 
petual injunction, every suit against the _ 
municipal board must be dismissed if it 
is not instituted within six months after 
the accrual of the alleged cause of action. 
The legislative intent behind the scheme 
of the section, as we have analysed it, 
seems to us to be clear beyond any rea- 
sonable doubt that suits against munici- 
palities of whatever nature or description, 
be they contractual or of a tortious 
nature, except in so far as they have 
been otherwise provided for in the sec- 
tion itself, are intended to be governed 
by the special period of limitation pro- 
vided in this section and not by the gene» 
ral law of limitation in force in the 
country.” 


22. In our opinion the answer To 
the question regarding the applicability. 
of Section 271 of the Act must be found 
in the facts and circumstances of each 
case. At any rate, there is no justifica- 
tion for drawing a line by dividing suits 
into those on contract and those whi 
are not on contract. So also, it will be 
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going too far to sav that all suits against 
municipalities (except in so far as they 

ave been otherwise provided for in the 
section) are within the protection of Sec- 
tion 271 for that would defeat the very 
Purpose of confining the protection to 
acts done or purported to be done in 
Official capacity. Apart from the deci- 
sions in 1904-2 Ch. 449 and 1916-1 AC 242 
We are fortified in this view by the deci- 
sions in Municipal Borough of Ahmeda- 
bad v. Jayantilal Chhotalal Patel, AIR 
1948 Bom 98 (FB) and 1965 All LJ 221 = 
(AIR 1965 All 590 FB). 


22- We have carefully gone 
throuzh the decisicn in AIR 1964 SC 1873 
on which considerable reliance has been 
placed in the order of reference, but we 
are unable to think that it is any autho- 
rity for the view taken by the learned 
referring Judges that a provision like 
that of Section 271 of the Act does not 
Safeguard contractual liability and applies 
only to suits for Camages and compensa- 
tion in respect of acts under the Act. It 
appears to us that there is nothing in the 
judgment to show that their Lordships of 
the Supreme Court have excluded all 
contracts from the purview of the section. 
We may point out in this connection that 
when it was argued before their Lord- 
ships in Amalgamated Electricity Co’s 
case, AIR 1969 SC 227 which was decid- 
ed several years later, that a suit brouzht 
in respect of a breach of contract by a 
public official was an “act” within the 
meaning of Secticn 30, Civil Procedure 
Code, and that the second part of the sec- 
tion applied only to actions in torts com- 
mitted by public officials in the dis- 
charge of their publice functions, they re- 
fused to express ary opition on the argu- 
ment. If it had bezn a fact that they had 
faken any such view in Basappa’s case, 
AIR 1964 SC 1873, as has been stated in 
the reference, their Lordships of the 
Supreme Court would not have stated 
that it was not necessary for them to 
resolve the conflict on the point. 


24. As in our opinion the contrac 
which has been assumed to form the basis 
@f the present suit must be held to be in 
the nature of a private contract. it is out- 
side the protection of Section 271 of the 
Act for this reason as well. 


25. The apreal thus fails and is 
dismissed with cosis. It may however be 
clarified that we should not be under- 
stood to have expressed any opinion on 
the existence or tke validity of any con- 
fract which may be said to have been 
made by the plaintiffs. 


Appeal dismissed. 
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D. M. BHANDARI C. J. AND SOHAN 
NATE MODI, JJ. 
Nathulal, Appellant v. 
Devi, Respondent. 
Civil Misc. Appeal No. 18 of 1964 
D/- 21-10-1969 against order of G. M. 
Mehta, Dist. J. Aimer D/- 2-12-1963. 
(A) Hindu Marriage Act (1955), S. 25 
— Fact that the decree for divorce was 
passed against wife for non-compliance 
with the decree for restitution of conjugal 
rights for a period of two years does not 
by itself disentitle her to permanent ali- 
mony. (1947) 1 All ER 847 & 1902 P. 270, 


Smt. Mana 


Rel. on. (Para 4) 
(B) Hindu Marriage Act (1955), Sec- 
tion 25 — Application for permanent 


alimony is maintainable even in cases of 
derrees for divorce and annulment of 
marriage even though in such cases the 
relationship of husband and wife would 
not exist between the parties after the 
passing of the decrees. AIR 1963 Gui 
242, Dissented from. (Para 5) 
_ The intention of the legislature in 
using the words “wife” and “husband” in 
the section is to denote the parties in the 
main proceedings in which the decree is 
passed and not to lay down that the 
application would lie if it is made after 
a decree for restitution of conjugal rights 
or judicial separation but not so where 
the decree passed is one for gees or 
annulment of marriaze. a 5) 
(C) Hindu Marriage Act (1955), Sec- 
tion 25 — Earlier conduct of wife in not 
obeying the decree for restitution of 


conjugal rights cannot be ignored in 
fixing the quantum of permanent 
alimony. (Para 6) 


Cases Referred: Chronological Paras 
(1963). AIR 1963 Guj 242 (V 50) = 
4 Guj LR 943, Mehta Gunvantray 
Mazanlal v. Bai Prabha Keshavji 5 
(1947) l All ER 847, Dailey v. 


Dail 
aaa) “AIR 1929 PC 128 (V 16) = 
6 Ind App 182, Ekradeshwar% 
Benue v. Homeshwar Singh 6 
(1902) 1902 P. 270 = 71 LJP 125, 
«Ashcroft v. Ashcroft and Roberts, 4 
Doongar Singh for S. K. Agarwal. 
id eae A. C. Inani, for Respon- 
en 
MODI J.: This civil miscellaneous 
appeal before us raises an important aues- 
tion under Section 25 of the Hindu Mar- 
riage Act, 1955, hereinafter referred to 
as the Act, and that question is whether 
a wife against whom a decree for divorce 
had been. passed on the ground of non- 
compliance with the decree for restitution 
of conjugal rights for a period of two 
years, is entitled to permanent alimony. 
Ze The relevant facts of the case 
are as follows:— 
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The appellant Nathulal married res- 
pondent Mst. Mana Devi at Aimer on 21- 
4-50. The marriage gave birth to a son. 
About six months after the marriage, the 
respondent went away to her parents’ 
house. The appellant made efforts for 
her return to his house but the respon- 
dent refused to live with her husband. 
On 12-1-53 the appellant sent a notice to 
the respondent requesting her to return 
to his house but to no avail. Ultimately, 
the appellant filed a suit for restitution 
of conjugal rights in the Court of Addi- 
Hem Munsif, Ajmer, against the respon- 

ent. 

In her written statement, the respon- 
dent contended that she was turned out 
of the house by the appellant and his 
parents after giving a severe beating. 
According to her, she was deserted by the 
appellant, and. therefore the appellant 
was not entitled to a decree for restitu- 
tion of conjugal rights. The learned Mun- 
sif decreed the suit on 29-5-58 holding 
that the respondent had failed to prove 
that she was subjected to any bodily or 
mental cruelty at the hands of the appel- 
lant. It was further held that though the 
appellant was desirous that the respon- 
dent should live with him but the respon- 
dent did not live with him. The suit for 
restitution of conjugal rights was there- 
fore decreed against the respondent. The 
aE filed by the respondent was dis- 
missed. 


After the expiry of two years. the 
appellant moved an application to the 
Court of District Judge Aimer under 
Section 13 of the Act alleging that the 
respondent had failed to comply with the 
decree for restitution of conjugal rights 
for a period of two years, and, therefore, 
he was entitled to a decree for divorce 
against the respondent. This application 
Was again contested by the respondent 
on the ground that she was always pre- 
pared to cohabit and live with the appel- 
lant but the latter did not allow her to 
do so. She also alleged that she was 
turned out by the appellant forcibly out 
of the house because she objected to the 
petitioner leading immoral life. The 
learned District Judge, Aimer, on 9-12-61 
allowed the application holding that the 
respondent had failed to comply with the 
decree for restitution of conjugal rights 
or a period of more than two years after 
the passing of the decree and as such the 
appellant was entitled to a decree for 
divorce. 

On 6-2-62 the respondent moved the 
present application under Section 25 of 
the Act claiming permanent alimony at 
the rate of Rs. 30/- per month from the 
date of the decree of divorce to the rest 
of her life. She alleged that she had not 
remarried and was leading a chaste life 
and that she had no independent means 
of income to maintain and support her- 
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self. She further aaa that the appel- 
lant earns Rs. 130/- per month and he is- 
in a position to pay Rs. 30/- per month 
for her maintenance. 

The application was opposed by the 
appellant on the ground that the respon- 
dent has been adamant not to live with 
him from the very beginning, so much so 
that even after the decree for restitution 
of conjugal rights, she did not obey it with 
the result that he was compelled to move 
an application for divorce which was 
allowed by the District Judge. The learn- 
ed District Judge who tried the applica- 
tion came fo the conclusion that there 
Was satisfactory evidence on the record 
to show that the respondent did not 
possess any property and had no means 
of income to support herself. It was 
further held that neither the respondent 
had re-married nor she was leading an 
unchaste life. In these circumstances, 
the learned District Judge thought it pro- 
per to allow the application and to grant 
the respondent a sum of Rs. 15/- per 
month in the nature of starving main- 
tenance. It is against this order that the 
appellant has filed this appeal 

3. Section 25 of the Act runs as 
under :— 

“S. 25 (1):— Any Court exercising 
Jurisdiction under this Act may, at the 
time of passing any decree or at any time 
subsequent thereto, on application made 
to it for the purpose by either the wife 
or the husband. as the case may be, order 
that the respondent shall, while the ap- 
plicant remains unmarried, pay to the 
applicant for her or his maintenance and 
support such gross sum or such monthly 
or periodical sum for a term not exceed- 
ing the life of the applicant as. having 
regard to the respondents own income 
and other property, if any. the income 
and other property of the applicant and 
the conduct of the parties, it may seem 
to the Court to be just. and any such 
payment may be secured, if necessary, 
by a charge on the immovable property 
of the respondent. 

(2) If the Court is satisfied that there 
Is a change in the circumstances of either 
party at any time after it has made an 
order under sub-section (1), it may. at 
the instance of either party, vary, modify 
or rescind any such order in such manner 
as the Court may deem just. 


(3) If the Court is satisfied that the 
party in whose favour an order has been 
made under. this section has remarried 
or, if such party is the wife, that she has 
not remained chaste, or, if such party is 
the husband, that he has had sexual 
intercourse with any woman outside 
wedlock, it shall rescind the order.” 
Sub-section (1) lays down that the order 
for maintenance may be made by any 
Court exercising jurisdiction under the 
Act either at the time of passing any 
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decree or at any time subsequent there- 
to. The words ‘any decree’ mean any 


oTe passed by the Court under the. 


>» 


The provisions of the Act contem- 
plate four kinds of decrees— (1) decree 
for restitution of conjugal rights under 
Section 9, (2) decree for judicial separa- 
tion under Section 10, (3) decree for dis- 
solution of marriage by divorce under 
Section 13 and (4) decree for ann ent 
of marriage on the ground of it being 
yod or voidable under Sections 11 and 


Sub-section (1) further recognises the 
right not only of the wife but also of the 
husband to claim permanent maintenance 
irrespective of the fact whether the wife 
or the husband. as the case may be, has 
been successful or unsucce in the 
matrimonial cause. It further vests dis- 
cretion in the Court in granting as well 
as in arriving at the quantum of perma- 
nent alimony. In exercising that discre- 
tion, the Court is enjoined to have regard 
to the following circumstances: 

(1) income and other property of the 
applicant, 

- (2) income and other property of the 
respondent, and 

(3) conduct of the parties. 

The duration of payment of maintenance 
under the section is limited to the life of 
the applicant. 


Sub-section (2) empowers the Court 
to vary, modify or rescind any order for 
maintenance at any time after it has been 
made if there is any change in the cir- 
cumstances of the case. Sub-section (3) 
lays down that the order for maintenance 
passed in favour of any party shall be 
revoked or rescinded (1) if such party has 
re-married or (2) if such party íis the 
wife, she has remained unchaste, or_(3) 
if such party is the husband, he has had 
sexual intercourse with any woman out- 
side wedlock 


4. There is no provision under the 
Act which says that an erring wife who 
has not complied with the decree of the 
conjugal rights and against whom a 
decree for divorce has been passed on 
that account, is not entitled to receive any 
permanent alimony from the husband. 
On the contrary, the language of Sec. 25 
empowers the Court to make an order 
of permanent alimony in favour of the 
spouse against whom the decree for 
divorce has been passed if the Court 
deems it just having regard to all the 
relevant factors and circumstances of the 
case. 


In England from where the concept 
of permanent alimony appears to have 
been borrowed by our legislators, it has 
been held that an order for permanent 
alimony can be made by Court in 
favour of the wife even i? < e marriage 


Devi (Modi J.) 
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has been annulled onthe ground of wilful 
refusal on her part to consummate the 
marriage. In Dailey v. Dailey, 1947-1 All 
ER 847, the Court allowed the wife 
maintenance at the rate of £ 75 less tax 
even though her marriage was annulled 
on the ground of her refusal to consum- 
mate the marriage. In that case, the 
kusband moved an application for annul- 
ment of the marriage on the ground of 
the wife’s refusal to permit sexual inter- 
course without the use of contraceptives. 
Again, in Ashcroft v. Ashcroft and 
Roberts, 1902 P 270, the Court made an 
crder for maintenance in favour of the 
wife proved guilty of adultary. 


Under the English Law, the reason 
for awarding permanent alimony to the 
Wife seems to be that if the marriaze 
bond which was, at one time, regarded 
as indissoluble is allowed to be dissolved 
in the larger interest of the society, the 
same consideration of the publie interest 
and social welfare also required that the 
wife should not be thrown on the street 
but should be provided for in order that 
she may not be compelled to adopt a dis- 
reputable way of life. On the same rea- 
soning, we are inclined to hold that the 
mere fact that the respondent had not 
complied with the decree for restitution 
of conjugal rights cannot be regarded as 
a sufficient ground in itself disentitling 
her to permanent alimony under this 
section. 

_ Our attention was drawn to the 
principles of Hindu Law where it has 
been held that a wife is not entitled to 
separate maintenance or residence, un- 
Tess she proves misconduct on the part 
of her husband. According to Hindu 
Law, it is the first duty of the wife to 
submit herself to the authority of her 
husband. If the wife resided away from 
her husband, she was not entitled to any 
maintenance from him for her mainten- 
ance. The appellant, however, cannot 
take benefit of the ‘provisions of Hindu 
Law after the coming into force of the 
Act which repeals all prior laws whether 
in the shape of enactment or otherwise 
in so far as they are inconsistent with any 
of the provisions contained in the Act. 
It may be mentioned that the Act has 
brought about fundamental and radical 
changes in the law relating to marriages. 
Prior to the Act there was no provision 
for divorce under the Hindu Law. but, now 
under the Act a decree for divorce can 
be passed under certain circumstances. 
We cannot, therefore, invoke the princi- 
ples of Hindu Law for determining whe- 
ther the respondent is entitled to perma- 
nent alimony. 


5. Lastly, if is argued that the 
words “on application made to it for 
the purpose by either the wife or the 
husband” appearing in Section 25 of the 
Act, go to show that no application fori 
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permanent alimony can be maintained 
under it after the passing of decree for 
divorce, for, in that case, there would not 
exist any longer relationship of husband 
and wife between the parties to the 
application. This contention, no doubt, 
gets supports from the decision of the 
Gujarat High Court in Mehta Gunvantray 
Mazanlal v. Bai Prabha Keshavji, AIR 
1963 Guj 242, but we do not think that 
it is well founded. 


According to this argument an appli- 
cation for permanent alimony would be 
maintainable if it is made after the pass- 
ing of the decree for restitution of con- 
jugal rights or for judicial separation. 
but no such application would be main- 
tainable in cases of decrees for divorce 
and annulment.of marriage. A plain read- 
ing of Section 25, specially the words “at 
the time of passing any decree or at any 
time subsequent thereto” would reveal 
that no such distinction was intended by 
the framers of the Act. With great res- 
pect to the learned Judge, we are of the 
opinion that the view taken in Mehta 
Gunvantray Maganlal’s case, AIR 1963 
Guj 242 (supra) rests on too literal and 
narrow meaning put on the words “wife” 
and “husband” and it ignores the contex®é 
in which they are used. These words are 
used to denote the parties in the main 
proceedings in which the decree is pass- 
ed by the Court. 


6. We now come fo the question 
about the quantum of permanent alimony 
or maintenance. Under sub-section (1) 
of Section 25, the Court has to determine 
the amount as “it may seem to be just” 
and in so doing, it has to consider the 
income and other property of the wife, 
the income and other property of the hus- 
band and the conduct of the parties. This 
section does not lay down any rigid rule 
or any fixed criteria for assessment of 
- the amount and leaves the matter to the 
discretion of the court while stressing that 
the means of the parties and their con- 
duct are essential factors to which regard 
must be had. 


It is not disputed before us that the 
respondent has no sufficient means to 
maintain herself. As regards the income 
of the appellant husband, the finding of 
the lower Court is that he earns Rs. 130/- 
per month. The respondent herself in 
her petition alleged that the appellan? 
earns Rs. 130/- per month. This findinz, 
therefore, cannot be said to be wrong. In 
judging the conduct of the parties, we 
may mention that under Section 25 (3} 
` of the Act, remarriage and unchastity of 
he wife disentitle her to get permanent 
maintenance ‘from her husband. As 
already pointed out above, a wife who 
has been divorced on account of her 
having withdrawn from the society of 
er husband without any just cause, can- 
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not be regarded as a disqualification to 
claim permanent alimony. But her earlier 
conduct in not obeying the decree for 
restitution of conjugal rights cannot be 
ignored altogether in arriving at the 
quantum of permanent alimony. 

In Ekradeshwari Bahusin v. Homesh- 


war Singh, 56 Ind App 182 = (AIR 
1929 PC 128), their Lordships of 
the Privy Council pointed out in 


a different context that maintenance 
depended upon a gathering together of 

the facts of the situation, the amount 
of free estate, the past life of the married. 
parties and the families, a survey of the 
condition and necessities and rights of the 
members of the family, the scale and 
mode of living and the age, habits and 
wants and class of life of the parties. The 
lower Court keeping in view the circum- 
stances of the case has fixed Rs. 15/- per 
Month in the nature of starving mainten- 
ance and we do not consider that amount 
to be unfair. The respondent has filed 
cross-objections for increasinz the amount 
of maintenance, but looking to the in- 
come of the husband and the guilty con- 
duct of the respondent, we are not inclin- 
ed to increase the amount of mainten- 
ance. 

T; In the result, we dismiss the 
appeal as well as the  cross-objections. 
We pass no order as to costs. 

Appeal and cross-objections 
dismissed. 
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FULL BENCH 
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CHHANGANI AND J. P. JAIN, JJ. 
Smt. Gomti and others, Appellants 
a and others, Respon- 
i First Appeal No. 30 of 1957, D/- 18-11- 
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(A) Marwar Registration Act (of 
1934), S. 32 — Document executed by 
several executants cannot be registered as 
to a particular executant on his appear- 
ance to admit execution where rest of the 
executants have either not appeared or 
have not been served under S. 36 — (X- 
Ref:— Registration Act (1908), Ss. 32, 36, 

58) — (Case Law Discussed). 
(Paras 21, 25, 26) 
The different executants may appear 
before the Sub-Registrar simultaneously 
or at different times or may be summon- 
ed so to appear under Section 36. Bué 
the document executed by them can be 
registered only after all of them have 
appeared to admit execution personally 
or through agent or have failed to appear 
after due service of notice under Sec. 36. 
(Paras 21, 25, 26) 
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(B) Marwar Registration Act (of 
1934), S. 36 — Voluntary refusal of execu- 
tion by ‘executant can be presumed only 
when he fails to appear after due service 
of summons — (S-Ref: Registration Act 
(1908), S. 36). (Para 23) 
(C) Marwar Registration Act (of 
1934), S. 60 — The certificate of registra- 
tion j is prima facie proof of registration — 
It is no evidence of due execution — (X4 
Eef: Registration Act (1908), S. 60). 
l (Para 39) 
(D) Marwar Registration Act (of 
1924), S. 8 Defect of premature 
registration of document is curable under 
S. 87 — (K-Ref: Registration Act (1908), 
S. 87) — (Case lew discussed). 
(Para 42) 


Document executed by several per- 
sons if registered by registering autho- 
rity in good faith on appearance only of 
one executant and without issuing sum- 
Mons to rest executants and prior to 
expiry of limitation for their appearance, 
is curable under Section 87. The docu- 
ment is to be regarded as validly register- 
ed and is admissible in evidence even 
against rest executants despite ‘their 
failure to admit execution provided 
execution by them is proved. (Para 44) 

(E) Hindu Law — Joint family pro- 
perty — An alienating co-parcener can- 
mot impeach his own alienation. AIR 
1934 Ali 891 & AIR 1957 Raj 231, Rel. on. 


(©) Marwar Registration 
1934), S. 32 — Provisions of Sections 32 
and 33 are mandztory but not those of 
Sections 34 and 25 — (X-Ref: Registra- 
tion Act (1908), Ss. 32, 33, 34, 35). AIR 
1929 PC 279, Explained. (Para 40) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 727 (V 54) = 

(1967) 1 SCR 68 Faqir Chand ve” 

Harnam Kaur 54 
(1957) AIR 1957 Raj 231 (V 44) = 

ILR (1955) 5 Raj 955, Inder Nath 

Modi v. Nand Ram 5L 
(1952) AIR 1952 Raj 28 (V 39) = 

ILR (1951) 1 Raj 417, Jetharam l 

v. Hazarimal a 
(1934) AIR 1934 All 891 (V 21) = 

1934 All LJ 593, Bharat Singh v. 

Jeobodh Lal DL 
(1929) AIR 1929 FC 279 (V 16) = 

32 Bom LR 117, Ma Pwa May v. _ 

Chettiar Firm Al, 
(1919) AIR 1919 Cal 235 (V 6) = 

51 Ind Cas 88, Biswa Nath Bhatta- 

charya v. Gobinda Chandra Das AT, 
(1914) AIR 1914 PO 16 (V 1) = 18 

All LJ 129, Jambu Prasad v. 

eee Nawab Aftab Ali 


aoe, "98 Ind App 15 = 3 Bom LR 
114 (PC), Mujib-un-nissa_ v. B 
Abdul Rahim 4T 
(1887) ILR 11 Bom 691, In re Shaik 


Abdul Aziz 8 
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(1876) 4 Ind App 166 = ILR 1 AN 
465 (PC), Mohammed Ewaz v. 
Brijlal 1, 35, 42 
(1875) 2 Ind App 210 (PC), Sah 
Mukhun Lall v. Sah Koondun 
Lall 28, 4L 


M. L. Joshi and H. N. Ralla, for Ap- 
pellants; L. R. Mehta, for Respondents. 

JAGAT NARAYAN C. J.: This D. B. 
Civil regular first appeal has been re- 
ferred for decision to the Full Bench by 
a Division Bench as the learned Judges 
constituting it were of the opinion that 
the following observations made by a 
Division Bench of this Court in Jetharam 
v. Hazarimal, ILR (1951) 1 Raj 417 =. 
(AIR 1952 Raj 28), was not a correct 
interpretation of the decision of their 
Lordships of the Privy Council in Moham- 
med Ewaz v. Brijlal, (1876) 4 Ind App 
166 (PC) :— 

“On the other hand, the case of 

Mohammed Ewaz v. Brijlall, is an au- 
thority to the contrary. It was held in 
that case that where the document was 
executed by two or more persons and 
some of them admitted execution while 
others denied it, the document should be 
registered as to the persons admitting the 
execution and it would be effective 
against the persons on whose instance the 
document was registered.” 
The appeal arises out of a suit for the 
enforcement of a mortzage by the sale of 
the mortgaged properties instituted by 
Mukan Dass, his son Rameshwar Dass 
and his grandson Bhanwarlal against 
Bhaniram, his brother Nenuram and his 
sons Tarachand and Jai Narayan. The 
case of the plaintiffs was that on Kartik 
Sudi 9, S. 2002 (corresponding to 14-11- 
45) the defendants who were members of 
a joint Hindu family with Bhaniram as 
Karta thereof, took a loan of Rs. 10,000/- 
on the security of certain immovable pro- 
perties situated in the town of Barmer, 
by a registered mortgage-deed Ex. 2. On 
Mah Sudi 13, S. 2002 (corresponding to 
31-1-46) the defendants executed another 
mortgage-deed Ex. 1 for a total sum of 
Rs. 20,000/- (consisting of Rs. 10.000/- on 
the previous mortgage and a fresh loan of 
Rs. 10,000/- in cash) in favour of the 
plaintiffs agreeing to pay interest at the 
rate of Re. 0-7-9 per cent. per month and 
cancelled the first mortgage. Some more 
property was Included in the second mort- 
gage-deed the details of which are given 
in para 3 of the plaint. This mortgage 
was with possession and the defendants 
obtained the lease back of the properties 
mortgaged and executed a rent-note on 
the same date. As they allowed the rent 
to fall in arrears the plaintiffs brouzht 
suit No. 32/53 on 24-2-1953 in the first in- 
stance for the recovery of the arrears of 
rent and for possession of the mortgaged 
property. The period of payment fixed 
under mortgage-deed Ex. 1 ‘was 5 years. 
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In the written statement of suit No. 
32/53 the defendants denied the execution 
of the mortgage-deed as well as the rent- 
note. As meanwhile the period of 5 years 
had come to an end the plaintiffs with- 
drew suit No. 32/53 with the permission 
of the court with liberty to bring a fresh 
suit and this is how the suit out of which 
the present appeal arises came to be filed 
on 18th February 1954. According to the 
plaintiffs the defendants had paid a sum 
of Rs. 25/- only towards the principal 
amount of this mortgage and nothing by 
way of rent or interest and so they brought 
this suit for the recovery of Rs. 19,975/- 
as principal plus Rs. 2,626/- as interest, 
total amounting to Rs. 22.601/- and pray- 
ed for the usual mortgage decree. 


B We may mention here that the 
mortgage-deed was executed by only 3 
out of the 4 defendants. Tarachand did 
not execute it. Defendant No. 2 Nenuram. 
alone filed a written statement while the 
other defendants allowed the suit to pro- 
ceed ex parte against themselves. Bhanu 
Ram, defendant, gave evidence as wit- 
ness for Nenuram, defendant No. 2. and 
Jai Narayan cross-examined: some witnes- 
Ses as Mukhtar of Nenuram, defendant 
No. 2. Nenuram completely denied the 
factum of the loan or the execution of the 
mortgage-deed in his written statement. 
Bhani Ram made similar denials as wit- 
ness for Nenuram. Nenuram pleaded in 
the alternative that if the court held that 
the deed had been executed by him and 
the other two defendants it was without 
consideration and without legal necessity 
and represented losses sustained in wager- 
ing transactions and therefore ‘the whole 
deed was void and inoperative in law. 
Pleas as to the suit being barred under 
Order 2 Rule 2 C. P. C. and as to limita- 
tion were also taken. Yet another plea 
that is important to mention was that the 
document was not registered according to 
law and was therefore not binding on 
defendants Nos. 2, 3 and 4. This last 
mentioned objection was raised on two 
grounds (1) that the registration of the 
mortgage-deed was made by Shri Raniit 
Singh (as Sub-Registrar) who was the 
Naib Hakim of Barmer at that time. the 
Hakim Shri Ram Singh having taken 
leave on account of the death of his wife 
and the said Shri Ranjit Singh had not 
been duly authorised to perform the 
duties of the Sub-Regzistrar during the 
absence on leave of Shri Ram Singh. and 
(2) that it was the appellant Bhani Ram 
alone who had appeared before the Sub- 
Registrar to admit the execution of the 


ocument and as the other two executants~” 


of the deed namely Nenuram and Jai 
Narayan had not appeared to admit it 
before the same authority the deed was 
not binding on them at all. 

3. On these pleadings 12 issues 
were framed by the trial Court. which 
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decided all of them in ‘favour of the 
plaintiffs and decreed the suit. The 
issues framed by the trial Court relating 
to the execution of the mortgaze-deed 
Ex. 1 (part of issue No. 1), as to the re- 
payment of Rs. 25/- on Migsar Badi 1. 
S. 2008 (issue No. 3), as to the transaction 
being bad on account of wager (issue 
No. 6), as to the suit being barred under 
Order 2, Rule 2 (issue No. 7). as to the 
mortgage-deed being without considera- 
tion (issue No. 9),and as to the suit being 
barred by limitation (issue No. 11) were 
not pressed before the Division Bench. 


4. The main issue that was press- 
ed before the Division Bench was relat- 
ing to defective registration, defective 
both because the officer registering the 
document was not competent to do so and 
also because two of the executants of the 
mortgage-deed Ex. 1 had not appeared 

efore the Sub-Registrar to admit the 
execution thereof.” The Division Bench 
was of the opinion that the objection as- 
to the registration on the score of the 
Incompetence of the officer registering it 
was without force. This case was re- 
ferred to the Full Bench on account of 
the other objection relating to registra- 
tion. 


5. The present appeal was filed by 
all the 4 defendants namely Bhani Ram, 
Nenuram, Tarachand and Jai Narayan. 
It was not disputed before us that these 
four defendants constituted a joint Hindu 
family at all material times and that 
Bhani Ram was the Karta of this joint 
family. We have already mentioned 
above that although the mortgage-deed 
purported to be on behalf of the 4 defen- 
dants only Bhani Ram, Nenuram and Jai 
Narayan executed it. Tarachand did not 
execute it. Further Bhani Ram alone 
who was the Karta of the joint Hindu 
family of the defendants appeared before 
the Sub-registrar and admitted the execu- 
ion of the document. Nenuram and Jai 
Narayan do not appear to have personal- 
ly admitted the execution of the docu- 
ment by them before the Sub-Registrar as 
the following endorsement on mortgaze- 
deed Ex. 1 goes to show:— 


“Sub-Registrar Barmer. 


Execution has been admitted. Four 
Shops, four Bhandas with one Masalia 
mentioned in the deed have been mortgag- 
ed with possession with Shri Mukand Das 
Son of Khubchand, Maheshwari of Balotra 
Pargana Pachpadra and the consideration 
thereof amounting to Rs. 20,000 (Rupees 
twenty thousand only) has been receiv- 
ed by the mortzagors. The possession of 
the shops, Bhandas etc. has been deliver- 
ed. The aforesaid Bhaniram son of Pan- 
nalal, Maheshwari of 65 years, occupation 
Halwai, resident of Barmer is known to 
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me, the Sub-Registrar. 
Dated 1-2-46 S/d Ranjit Singh 
Sub-Registrar, Barmer 
S/d- Bhaniram Pannalalani 

rio Barmer. 

This document has been entered to- 
day, the 4th Feb. 46 at S. No. 63 of Bahi 
No. 1, Vol. No. 19 at pages 112-113 and 
has been registered after realising regis- 
tration fee of Rs. 14/-.. Ujarat Rs. 2/- 


total Rs. 16/-. i 

Sd/- Ranjit Singh 
Sub-Registrar, Barmer.” 
6. The Marwar Registration Act. 
1934 which governs the case is almost 
identical with the Indian Registration Act. 
1908. Sections 34, 35 and 36 of the Mar- 

war Registration Act run as follows:— 


*34. (1) Subject to the provisions 
contained in this part and in Sections 41, 
43, 45, 69, 75, 77, 88 and 89 no document 
shall be registered under this Act, unless 
the persons executing such document, or 
their representatives, assigns or agents 
authorized as, aforesaid, appear before the 
registering officer within the time allow- 
ed for presentation. under Sections 23, 24, 
25 and 26. 

Provided that, if owing to urgent 
necessity or unavoidable accident all such 
persons do not so appear, the Registrar, 
in cases where ~he delay in appearing 
does not exceed four months, may direct 
that on payment of a fine not exceeding 
ten times the amount of the proper regis- 
tration fee, in addition to the fine, if any. 
payable under Section 25, the document 
may be registered. 

(2) Appearances under sub-section 
o may be simultaneous or at different 


( 3) The shall 
thereupon:— 

(a) enquire whether or not such do- 
cument was executed by the persons by 
whom it purports to have been executed: 

(b) satisfy himself as to the identity 
of the persons appearing before him and 
alleging that tney have executed the 
document, and 

(c) in the case of any person appear- 
ing as a represertative, assign or agenf. 
satisfy himself of the right of such per- 
son so to appear. 

(4) Any aplication for a direction 
under the proviso to sub-section (1) may 
be lodzed with a Sub-Registrar, who shall 
forthwith forward it to the Registrar. 

(5) Nothing in this section applies to 
copies of decrees or orders. 

35. (1) (a) I£ all the persons execut- 
ing the document appear personally 
before the registering -.officer and are 
personally known to him, or if he be 
otherwise satisfiel that they are the per- 
sons they represent themselves to be, and 
if they all admit the execution of the 
document, or 


registering officer 
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(b) If in the case of any person ap- 
pearing by a representative, assign or 
agent, such representative, assign or agent 
admits the execution, or, 


{c) If the person executing the docu- 
ment is dead, and his representative or 
assign appears before the registering 
officer and admits the execution, 

the registering officer shall register 
the document as directed in Sections 58 
to 61 (inclusive). 


(2) The registering officer may. in 
order to satisfy himself that the persons 
appearing before him are the persons 

ey represent themselves to be, or for 
any other purpose contemplated by this 
ao examine any one present in his 
office, 


(3) (a) I£ any person by whom the 
document purports to be executed denies 
its execution, or 


(b) If any such person appears to the 
registering officer to be a minor, an idiot 
or a lunatic, or 


(c) If any person by enon the docu- 
ment purports to be executed is dead, 
and his representative or assign denies 
its execution, or 


{a} If any person by whom the docu- 
ment purports to be executed or his re- 
presentative or assign, after being duly 
summoned fails to appear before the 
registering officer on the date mentioned 
in the summons, 


_the rezistering officer shall refuse fo 
register the document as to the person 
so denying, appearing dead or not appear- 


ing. 

Provided that, where such officer is 
a Registrar he shall follow the procedure 
prescribed in Part XII. 


36. If any person presenting any 
document for registration or claiming 
under any document, which is capable 
of beinz so presented desires the appear- 
ance of any person whose presence or 
testimony is necessary for the registra- 
tion of such document, the registering 
officer in his discretion may, upon receipt 
of the process fee payable in such cases, 
issue a Summons requiring him fo appear 
at the Registration Office, either in per- 
son or uly authorized agent, as in 
the summons may be mentioned and af 
a time named therein, and cause it to be 
served upon the person whose appear- 
ance is so required.” 


rA On the strength of the observa- 
tions made in Jetharam v. Hazarimal 
which we have referred to above, it was 
contended before the Division Bench 
that the mortgaze-deed Ex. 1 is operative 
only against Bhaniram who appeared 
before the Sub-Registrar to admit it and 
not against the other two executants 
namely Nenuram and Jai Narayan who 
Gid not personally admit the execution 
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of the deed by them before the Sub- 
Registrar. | 

8. We may state here that the 
wordings of Section 34 of the Marwar 
Act and those of the corresponding Sec- 
tion 34 of the Indian Act are identical. 
Further so far as Sections 35 and 36 of 
the Marwar Act are concerned there can 
be mo difference in the interpretation 
of these two sections when compared to 
the corresponding provisions contained in 
Sections 35 and 36 of the Indian Act. In 
the Marwar Act Clause 3(d) has been 
introduced in Section 35 which lays 
down that if any person by whom the 
document purports to be executed or his 
representative or assign. after being duly 
summoned, fails to appear before the 
registering officer on the date mentioned 
in the summons he shall refuse to register 
the document as to the person not so ap- 
pearing. This clause does not appear 
under the Indian Act but it has been held 
in all reported decisions that the effect 
of non-appearance under that Act is also 
the same.. We may in this connection 
refer to the decision of the Bombay High 
Court In re Shaik Abdul Aziz, (1887) ILR 
H1 Bom 691 at p. 696. 


9. In that case the executant fail- 
ed to appear before the Sub-Registrar of 
Bombay and admit execution though he 
was served with a summons as provided 
by Section 36. The mortgagee thereupon 
applied to the Sub-Registrar to treat the 
mortgagor’s neglect to attend and admit 
execution as equivalent to a denial of 
execution and to “refuse to register” the 
deed under Section 35 (3) in order that 
an application might be made to the 
Registrar under Section 73 for the pur- 
pose of establishing his right to have the 
deed registered. The Sub-Registrar thouzht 
{though erroneously) that he could not 
treat the mortgagor’s nop-appearance as 
a denial of execution and he did not “re- 
fuse to register”. The mortgagee there- 
upon took out a rule under Section 45 of 
the Specific Relief Act 1877, calling on 
the Registrar to show cause why he 
should not be directed to endorse the 
deed with his refusal to register. It was 
held that the mortgagor’s non-appearance 
despite service was equivalent to a denial 
of execution and the Court made an order 
directing the Registrar to proceed under 
Section 74 to make the enguiry therein 
directed. 


10. We may here reproduce the 
provisions of Sections 71, 73 and 74 of 
the Marwar Act which are almost similar 
to, the provisions of the corresponding 
sections of the Indian Act:— 


"71. Reasons for Refusal fo register 
fo be recorded—(1) Every Sub-Registrar 
refusing to register a document except on 
the ground that the property to which it 
relates is not situate within his district, 
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shall make an order of refusal and record 

is reasons for such order in his Book 
No. 2 and endorse the words “registration 
refused” on the document; and on appli- 
cation made by any person executing or 
claiming under the document, shall. on 
payment of a copying fee of annas four 
and without unnecessary delay. give him 
a copy of the reasons so recorded. 


(2) No registering officer shall accept 
for registration a document so endorsed 
unless and until, under the provisions 
hereinafter contained. the document is 


directed to be registered. 


S. 73. Application to Registrar where 
Sub-Rezistrar refused to register on 
ground of denial of execution—(1) When 
a Sub-Registrar has refused to register a 
document on the ground that any person 
by whom it purports to be executed or 
his representative, assign or authorized 
agent denies its execution, any person 
claiming under such document, or his re- 
presentative assign or agent authorized 
as aforesaid. may within thirty davs after 
the making of the order of refusal, exclu- 
sive of the time occupied in obtaining a 
copy of the order apply to the Registrar 
in order to establish his right to have the 
document registered. 


_ (2) Such application shall be in wrif- 
ing and shall be accompanied by a copy 
of the reasons recorded under Section 71, 
and the statements in the application 
shall be verified by the applicant in 
manner required by law for the verifica- 
tion of plaints. 


S. 74. Procedure of Registrar on such 
application.—In such case, and also where 
such denial as aforesaid is made before 
a Registrar in respect of a document 
presented for registration to him, the 
Registrar shall, as soon as conveniently 
may be, enquire— 

(a) whether the document has been 
executed; 


(b) whether the requirements of the 
law for the time being in force have been 
complied with on the part of the appli- 
cant or person presenting the document 
for registration, as the case may be, so 
as to entitle the document to registra- 
tion.” 

il. The only other sections fo 
which we may refer in connection with 
this case are Sections 52, 54, 58, 59, 69 
and 61 of the Marwar Act which are 
practically identical to the corresponding 
provisions of the Indian Act. They are 
reproduced below i 

"S. 52. Duties of registering officers 
when document presented—(l) (a) The 
day, hour and place of presentation, and 
the signature of every person presenting 
a document for registration, shall be 
endorsed on every such document at the 
time of presenting it: 

- (b) a receipt for such document shall 
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be given by the registernig officer to the 
person presenting the same; and 

(c) subject to the provisions contain- 
ed in Section 62, every document admit- 
ted to registration shall. without unneces- 
sary delay, be copied in the book appro- 
priated therefor according to the order 
of its admission. 

(d) any interlineation, blank, erasure 
or alteration which appears in the origi- 
nal document acmitted to registration, 
shall be accurately and carefully noted 
in the copy thereof entered in the Book. 

(2) All such books shall be authenti- 
cated at such intervals and in such 
manner as is from time to time prescrib- 
ed by the Registrar. 

S. 54. Current Indexes and entries 
'‘therein.—In every office in which any of 
the books hereirbefore mentioned are 
kept, there shall be prepared current 
indexes of the contents of such books, and 
every entry in such indexes shall be 
made, so far as practicable, immediately 
after the registering officer has copied, or 
filed a memorandum of the document to 
which it relates. 


S. 58. Particulars to be endorsed on 
documents admitted to rezistration.—(1) 
On every document. admitted to registra- 
tion, other than a copy of decree or order, 
or a copy sent to registering officer under 
Section 89, there shall be endorsed from 
time to time the following particulars: 
namely :—~ 

(a) The signature and addition of 
every person admitting the execution of 
the document, and if such execution has 
been admitted Dy the representative, 
assign or agent of any person the sizna- 
ture and addition of such representative, 
assign or agent. 

(b) The signeture and addition of 
every person examined in reference to 
such document under any of the provi- 
sions of this Act; and 

(c) Any payment of money or deli- 
very of goods made in the presence of 
the registering officer in reference to the 
execution of the document, and any 
admission for rec=ipt of consideration, in 
whole or in part. made in his presence in 
reference to such execution. 

(2) If any person admitting the execu- 
tion of a documert refuses to endorse the 
same, the registering officer shall never- 
theless register it. but shall at the same 
time, endorse a note of such refusal. 

S. 59. Endorssments to be dated and 
signed by registering officer—-The regis- 
tering officer shall affix the date and his 
stznature to all endorsements made under 
Sections 52 and £8, relating to the same 
document and meade in his presence on 
the same day. 

S. 60. Certification of Registration. — 
(1) After such of the provisions of Sec- 
tions 34, 35, 58 and 59 as apply to any 
document presented for registration have 
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been complied with, the registering offi- 
cers shall endorse thereon a certificate 
containing the word “registered” together 
with the number and page of the book 


in which the document has been copied. 


(2) Such certificate shall be signed, 
sealed and dated by the registering off- 
cer, and shall then be admissible for. the 
purpose of proving that the document 
has been duly registered in manner 
provided by this Act, and that the facts 
mentioned in the endorsements referred 
to in Section 59 have occurred as therein 
mentioned. 


S. 61. Endorsements and certificates 
to be copied and document returned.— 
(1) The endorsements and _ certificate 
referred to and mentioned in Sections 59 
and 60, shall thereupon be copied into 
the margin of the Register-book, and‘ the 
copy of the map or plan (if anv) mention- 
7 = Section 21, shall be filed in Book 

o. 1. 

(2) The registration of the document 
shall thereupon be deemed complete and 
the document shall then be returned to the 
person who presented the same for regis- 
tration, or to such other person (if any) 
as he has nominated in writing in 
acer on the receipt mentioned in Sec- 
jon 52.” 


12. A perusal of the provisions 
of the Registration Act goes to show that 
every document required to be registered 
is to be presented within the time pres- 
cribed under Sections 23 to 27 which 
occur in Part IV headed “Of the time of 
presentation”. Further the document is 
to be presented to the registering officer 
of the place specified in Part V, headed 
“Of the place of registration”. 

13. The next important provision 
is contained in Section 32 which runs as 
follows :— 


“S. 32. Persons to present documents 
for registration. — Except in the cases 
mentioned in Section 31 and Section 89, 
every document to be registered under 
this Act, whether such registration be 
compulsory or optional shall be present- 
ed at the proper registration office— 

(a) by some person executing or 
claiming under the same or in the case 
of a copy of a decree or order claiming, 
under the decree or order, or . . 

(b) by the representative or assign of 
such person, or, 

(c) by the azent of such person. re- 
presentative or. assign duly authorized by 
power-of-attorney executed and authenti- 
cated in manner hereinafter mentioned.” 

14. Section 33 then prescribes the 
powers of attorney which alone shall be 
recognised for the purposes of Section 32. 
It runs as follows :— 

“S. 33. Powers-of-attorney recognis- 
able for purposes of Section 32-—(1) For 
the purposes of Section 32, the following 
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powers-of-attorney shall alone be recog- 
nized :— 

(a) If the principal at the time of 
executing the power-of-attorney resides 
in any part of Marwar in which this Act 
is for the time being in force, a power- 
of-attorney executed before and authen- 
ticated by the Registrar or Sub-Registrar 
within whose jurisdiction the principal 
resides; : 

(b) If any principal is a Tazimi, a 
power of attorney executed on plain 
paper duly signed and sealed by him in 
favour of his agent. f 

(c) If the principal at the time afore- 
said does not reside in Marwar, a power- 
of-attorney executed before and authenti- 
cated by a Notary Public, or any Court, 
Judge, Magistrate, British Consul or 
Vice-Consul or representative of his 
Majesty or of the Government of India: 


_ Provided that the following persons 
shall not be required to attend at any 
registration office or Court for the pur- 
pose of executing any such power-of- 
attorney as is mentioned in clause (a) of 
this section, namely :— 

(i) Persons who by reason of bodily 
infirmity are unable without risk or 
serious inconvenience so to attend; 

(ii) Persons who are in jail under 
civil or criminal process; and 

(iii) Persons exempt by law or order 
of Darbar from personal appearance in 
Court; 

(iv) Ladies who by custom of the 
land live in Pardah and 

` (vy) recognized religious or spiritual 


S. 

(2) In the case of every such person 
the Registrar or Sub-Registrar as the 
case may be, if satisfied that the power- 
of-attorney has been voluntarily executed 
by the person purporting to be the 
principal, may attest the same without 
requiring his personal attendance at the 
office or Court aforesaid. 


(3) To obtain evidence as to the volun- 
tary nature of the execution. the Regis- 
trar or Sub-Rezistrar may either himself 
go to the house of the person purporting 
to be the principal, or to the Jail in 
which he is confined and examine him, 
or issue a commission for his examina- 
tion. 


(4) Any power-of-attorney mentioned 
in this section may be proved by the pro- 
duction of it without further proof when. 
it purports on the face of it to have been 
executed before and authenticated by the 
person or Court hereinbefore mentioned 
in that behalf.’ 

15. We may mention here that 
Sections 32 and 33 of the Marwar Act are 
identical to the corresponding sections of 
the Indian Act. 

16. It will be seen that Section 23 
provides for a period of 4 months for 
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presenting a document for registration. 
Section 25 provides for a further pericd 
of 4 months in cases of urgent necessity 
or unavoidable accident on payment of 
fine. Section 34 provides that no docu- 
ment shall be registered unless the per- 
sons executing the document appear 
before the registering officer within the 
time allowed for presentation by Sec- 
tions 23 and 25. But the proviso to Sec- 
tion 34 (1) allows a further period of 4 
months, with the result that while the 
maximum. period for presenting a docu- 
ment is 8 months, that for the appearance 


of parties before the registering officer 
is 12 months. . 
17. If a document is presented 


within the time allowed under the Act 
by a person authorised to do so under 
section 32 read with Section 33 it is the 
duty of the registering officer to admit it 
to registration and proceed as prescribed 
under Section 52 onwards. Under Sec- 
tion 52 (1) (a) the registering officer is 
required to endorse on the document at 
the time of presentantion the day, hour 
and place of registration and obtain the 
signature of every person presenting it 
for rezistration. 

18. Under Section 52 (1) (c) he is 
required to copy the document in the ap- 
propriate book prescribed under- Sec. 51 
without unnecessary delay. Under Sec- 
tion 54 as soon as the registering officer 
has copied the document in the appro- 
priate book he is required to make an 
entry about it in the current index of the 
contents of such book. 


_ 19% Section 58 (1) (a) lays down 
that the registering officer shall obtain 
the signature of every person admitting 
execution of the document, and if such 
execution has been admitted by the re- 
presentative, assign or agent of any per- 
son, the signature of such representative, 
assign or agent as soon as such admission 
is made. Section 59 lays down that the 
registering officer shall affix the date and 
his signature to all endorsements made 
under Section 52 (1) (a) about presenta- 
tion of the document for registration and 
under Section 58 (1) (a) about the admis- 
Sion to execute by each executant on the 
day on .which such presentation or such 
admission is made. 


20. It is only after the provisions 
of Sections 34, 35, 58 and 59 have been 
complied with -that the registering officer 


‘is empowered to endorse thereon a certi- 


ficate containing the word “registered” 
together with the number and page of 
the book in which the document has been 
copied. This is what Section 60 (1) lays 
down and it is only after such certificate 
is endorsed on the document that it is to 
be treated as registered. Section 60 (2) 
lays down that such certificate shall be 
signed, sealed and dated by the register- 
ing officer and shall then be admissible 
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for the purpose of proving that the docu- 
‘ment has been duly registered fn the 
manner provided by the Act and that 
facts mentioned in the endorsement re- 
ferred to in Section 59 have occurred as 
therein mentioned. 


21. It will thus be seen that ac- 
cording to the provisions of the Act the 
registering officer should not register a 
document till all the executants have ap- 
peared before him either personally, 
through representative, assign or agent 
or have failed to appear after due service 
under Section 36. 


22. If the sole executant appears 
before the registering officer and admits 
execution of the document he should 
register it. If there are more executants 
than one and one or some of the execut- 
ants appear and admit execution he 
should take appropriate decision for 
registration or partial registration but 
only (a) when all the executants have 
either appeared before him personally, 
through representative, assign or agent or 
have failed to appear after due service 
under Section 36. After all of them have 
So appeared or failed to appear the regis- 
tering officer is required to refuse to 
register the document as to persons men- 
tioned in sub-section (3) of Section 35 of 
the Marwar Act namely as to persons 
denying execution, appearing ‘to the regis- 
tering officer to be minors, idiots or 
lunatics, who have died and whose repre- 
sentative or assign denies execution or 
who have failed to appear despite due 
service. 


23. Where there are several per- 
sons executing a document at different 
times such document mav be presented 
for registration and re-registration with- 
in 4 months from the date of each execu- 
tion as provided under Section 24. But 
where more than one person execute a 
document at the same time Section 24 
has no application. It is Section 34 (2) 
which becomes applicable in that case. 
The different executants may appear 
before the Sub-Registrar simultaneously 
or at different times or may be summoned 
so to appear as provided under Section 36. 
It is only after all of them have so appear- 
ed or have been served and have failed 
to appear that the Act contemplates the 
registration of the document by ‘the rezis- 
tering officer. The Act does not autho- 
rise the registering officer to register a 
document as to a particular executant on 
his appearance to admit the execution 
where the other executants have either 
not appeared or been served under Sec- 
tion 36. they appear personally, 
through representative, assign or azgen#@ 
they will either admit execution or deny 
it. If they fail to appear despite due 
service of summons under Section 36 
denial will be presumed. But so long as 
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a summons is not served on an executan 
and he merely fails to appear voluntary 
refusal of execution on his part cannot be 
presumed. 


24. It is unnecessary to decide in 
the present case whether ‘it is not open 
to the registering officer to presume su 
refusal where an executant fails to ap- 
pear voluntarily before him to admit or 
deny execution and the time for such 
appearance as prescribed under the Act 
has expired. We leave this question open 
in the present case. 


25. So far as the facts of D. B. 
Civil Regular First Appeal No. 30/1957 
are concerned the mortgazge-deed in suig 
was executed on 31]-1-46. On 1-2-46 Bhani 
Ram appeared before the Sub-Registrar, 
Barmer, and admitted the execution of 
the deed. An endorsement about it was 
made by the Sub-Registrar and the signa~ 
tures of Bhani Ram were obtained. On 
4-2-46 the mortgage-deed was registered 
by the endorsement of a certificate of 
rezistration on it as prescribed under Sec- 
tion 60 (1). Nenuram and Jai Narayan 
who had also executed the deed did not 
appear before the Sub-Registrar either 
personally or through agent. The time 
for their appearance had not expired by 
4-2-46 when the registration certificate 
Was appended to the document. 


26. From what we have = said 
above, it is clear that the registering 
Officer registered the document prema- 
turely. He contravened some of the provi- 
sions of the Act to which we have re- 
ferred to above. It is not disputed that 
the registering officer acted in good 
faith. The question which arises in this 
case is whether the error committed by 
the registering officer is an error of 
procedure covered by Section 87 of the 
Registration Act or there has been a 
violation of a mandatory provision of the 
Act which renders the registration of the 
deed either wholly invalid or invalid as 
to persons not appearing before the 
registering officer. 

27 A similar question has arisen 

in D. Civil Regular First Appeal 
a eer and we have heard the learn- 
ed counsel for the parties in both these 
appeals. We have carefully considered 
the arguments and the decisions cited 
before us at the Bar and we are firmly 
of the opinion that the error committed 
by the registering officer in these two 
cases is an error of procedure which is 
curable under Section 87 of the Act 
which runs as follows:— 


“S. 87. Nothing so done invalidated 
by defect in appointment or procedure.— 
Nothing done in good faith pursuant to 
this Act or any Act hereby repealed. by 
any Registering Officer, shall be deemed 
invalid merely by reason of any defect in 
his appointment or procedure.” 


MITE 


28. We may say at once that there 
fs no reported case of the Privy Council 
or the Supreme Court in which the facts 


were exactly similar to the facts either 
of the present two cases. Some obiter 
observations were made by their Lord- 


ships of the Privy Council in Sah Mukhun 
Lall v. Sah Koondun Lall, (1875) 2 Ind 
App 210 (PC), on which their decision in 
Mohammed Ewaz v. Brijlall. was based. 
From. the principles deducible from that 
decision our above finding finds support. 
In the case of Mohammed Ewaz a suit 
was brought by the appellants before the 
Privy Council namely the sons and heirs 
of Shere Muhammad, the vendee under 
a deed of sale which on the face of it 
purported to have been made by three 
persons, Mubarak Jan, and her two sons 
Hyat Muhammad and Salamatulla, The 
respondents were purchasers under a 
subsequent deed of sale who impeached 
the sale-deed in favour of Shere 
Muhammad on the ground that it could 
not be read in evidence because it was 
not properly rezistered. The deed had 

een in point of fact registered. The 
trial Court (Subordinate Judge Bareilly) 
and the appellate Court (District Judge 
Bareilly) found that the mother had not 
executed the deed, but that the two sons 
had done so. They accordingly gave a 
decree to the plaintiff for the completion 
of the sale-deed to the extent of the rights 
of Hyat Muhammad and Salamatulla and 
dismissed the suit as regards the right of 
Mst. Mubarak Jan. 


29. From the above 
there was an appeal to the High Court 
which came to the conclusion that the 


registration of the sale-deed in favour of. 


Shere Muhammad was null because the 
requisites of the Registration Act had 
not been complied with. 


30. The deed was brought to the 
Registrar on 15th January. The vendors 
did not attend and it became necessary 
to summon them. The two sons appear- 
ed on the following day and admitted 
their own execution but denied that of 
their mother. The deed purported to 
have been executed by the two sons, each 
in his own handwriting and by the 
mother Mst. Mubarak Jan. by the hand 
of Hyat Muhammad. The sons admitted 

ir own signatures and execution, but 
stated that their mother had not assented 
to the sale. The Sub-Registrar made the 
following endorsement. 


31. The first endorsement was 
made on the 15th January, the day on 
which the deed was presented for regis- 
tration and was to the effect that the 
deed was presented by the agent of the 
vendee, who also applied for compulsory 
attendance of the vendors. The two sons 
having attended on the following day and 
made the admissions and statement above 


judgmené . 
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referred to, the Sub-Registrar made this 
endorsement: “Hyat Muhammad and 
Salamatulla......two of the three vendors 
named in this sale-deed, were identified,” 
and so on, stating the identity and their 
written depositions were taken down on 
separate papers, according to the applica- 
tion of the manager of the vendee for the 
Compulsory attendance of the vendors. 
The said vendors admitted before me, in 
their written deposition, that they had 
executed the sale-deed now in the office, 
including therein the name of their 
mother, and completed it by having it 
duly signed and witnessed, but that they 
had this sale-deed drawn up without con- 
Sulting their mother, and she was not 
a consenting party to it; that they had 
not received any money from this vendee, 
and they, having received a larger amount - 
of- consideration from Baijnath ete., 
executed a sale-deed in their favour, and 
had it registered and they had no mind 
to have this sale-deed registered.” The 
last statement that they had no mind to 
have the deed registered was treated as 
a refusal on their part but the Registrar 
registered the deed as its execution was 
admitted by. Hyat Muhammad and Sala- 
matulla. 


32. The High Court held that the 
execution of the deed not having been 
admitted by the mother and her authority 
for its execution having been denied it 
was improperly registered and could not 
be received in evidence as. against the 
sons. The decision was based on Sec: 
tion 35 of the Registration Act of 1871. 
This section runs as follows:— 


“If all the persons executing the 
document appear personally before the 
registering officer and are personally 
known to him or if he be otherwise satis- 
fied that they are the persons they re- 
present themselves to be, and if they all 

it the execution of the document, or, 
in the case of any person appearing by a 
representative, assign, or agent, if such 
representative, assign, or agent admits 
the execution, or if the person executing 
the document is dead and his representa- 
tive or assign appears before the rezister- 
ing officer and admits the execution, the 
registering officer shall register the docu- 
ment as directed in Sections 58 to 61 in- 
clusive. 

If all or any of the persons by whom 
fhe document purports to be executed 
deny its execution, or if any such person 
appears to be a minor, an idiot, ora 
lunatic, or if any person by whom the 
document purports to be executed is dead 
and his representative or assign denies its 
execution, the registering officer shall 
refuse to register the document.” 

33. Their Lordships observed as 
follows m-s ; 
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“Those words, taken literally, un- 
doubtedly seem to require the registering 
officer to refuse to register a deed which 
purports to be executed by several per- 
= sons if any one oc those persons deny the 
execution. Such a construction, how- 
ever, would cause great difficulty and in- 
justice, which it cannot be supposed the 
Legislature contemplated, and would be 
inconsistent with the language and tenor 
of the rest of tke Act; their Lordships, 
therefore, think the words should be read 
distributively, and be construed to mean 
that the registering officer shall refuse to 
register the document quoad the persons 
who deny the execution of the deed, and 
quoad any persons who appear to be 
minors, idiots, or ‘lunatics. There ap- 
pears to be no reason for extending the 
clause furhter then this, so as to destroy 
the operations of the deed as regards 
those who admit the execution, and who 
are under no disability, which would be 
the practical effect of a refusal to register 
at all. The proviso in the 23rd section 
to which allusion has already been made 
shows that the Lagislature contemplated 
a partial registration of a deed, that is, 
partial as to the persons executing it. 
Now it would be extremely difficult to 
give effect to this enactment in the 35th 

clause in its literal meaning, and at the 
same time to give effect to the proviso in 
the 23rd clause. To do so would certain- 
ly create an anomaly. Supposing three 
vendors live in different places, and are 
called upon at different times to execute 
the deed of sale, in that case there un- 
doubtedly may be three several registra- 
tions. Supposing Wo. 1 and No. 2 attend 
the Registrar and admit the execution of 
the deed and it is registered but No. 3 
afterwards comes and denies the execu- 
tion of the deed, what is to be the conse- 
quence? Is the previous registration of 
the two to be rendered invalid? If so, 
effect could not be given to the proviso. 
And if that registration is not to be in- 
valid, what difference in principle can 
there be between the case where three 
vendors appear at different times to ad- 
mit or deny the execution, and where 
they appear at the same time to admit 
or deny the same fact? That which is 
required of them is precisely the same in 
both cases, and tke admission and denial 
ought in reason to have the same effect 
in both. 


Their Lordskips cannot but think 
that- considerable light is thrown upon 
the intention of the Legislature by the 
provision that there may be under the 
circumstances mentioned a registration 
and re-registration of the same document. 


Again, the registering officer is to 
refuse to register, not only in the case of 
persons who deny the execution of the 
deed, but in the case of persons who ap- 
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pear—that is, who appear to him—to be 
minors, or idiots, or lunatics. Suppose a 
deed executed by three persons, two of 
whom were under no disability and who 
admit their execution, but the third had 
become a lunatic, it would follow, if the 
construction contended for the respon- 
dents were to prevail, that that deed could 
not be registered against the persons who 
admitted their execution, and who were 
under no disability. The consequences of 
such a construction would be so injurious 
that it cannot be supposed that the Legis- 
lature intended ‘to produce them. The 
consequences of non-registration are 
pointed out in the 49th section, and are 
of the most stringent description: “No 
document required by Section 17 to be 
registered shall affect any immoveable 
property comprised therein, or confer any 
power to adopt, or be received as evi- 
dence of any transaction affecting such 
property or conferring such power, unless 
it has been registered in accordance with 
the provisions of this Act.” The effect, 
therefore, in the case which has just been 
supposed, would be that the deed could 
not be given in evidence against those 
who had executed it, and who were under 
mo disability, because some other person 
interested in the property, and made a 
party to it, had become Junatic (it may 
be after the execution), or appeared to 
the Registrar to be lunatic. No injustice 


is done by admitting a deed to registra- 
tion, beeause the effect is no more than 
'to satisfy an onerous condition before the 
deed can be given in evidence: and when 
in evidence, it is subject to every objec- 
tion that can be made to it precisely as 
if no registration had taken place: where- 
as when registration is refused. the effect 
may be to deprive the party altogether of 
perfectly good rights which he might 
have under the deed but for the Registra- 
tion Act, 











The Act gives little discretion to the 
Sub-Rezistrar. He is bound either to 
register or not to register when he is 
satisfied by the admission or denial of 
the parties that the deed has been execut- 
ed and no discretion is given to him to 
inquire further into the matter. He can 
only obtain from the parties or their 
agents the admission or the denial. But 
provision is made for an appeal from his 
refusal to register to the District Court, 
and that Court is empowered to go into 
evidence, and if the District Judge is 
satisfied that the deed was executed by 
the parties, he is then to order the regis- 
tration. The power of that Court, how- 
ever, does not and could not arise in this 
case, because in point of fact the Sub- 
Registrar did register the deed. 


1971 


Theïr Lordships do not think it neces- 
Sary to refer specifically to the other 
sections in the Act. They have referred 
to those which furnish in their view, a 
context to explain and cut down the 
generality of the words used in the 35th 
section. 

This point will of course dispose of 
the appeal. But there is another part of 
the judgment of the High Court which 
their Lordships think requires considera- 
tion. The High Court say: “It has been 
held by this Court more than once that 
unless a deed be registered in accordance 
with the substantial provisions of the law. 
it must be regarded as unregistered 
though it mav in fact have been impro- 
perly admitted to rezistration.” Their. 
Lordships think this is too broadlv stated, 
if the High Court is to be understood to 
mean that in all cases where a register- 
ed deed is produced, it is open to the 
party objecting to the deed to contend 
that there was an improper rezistration— 
that the terms of the Registration Act 
in some substantial respects have not been 
complied with. Undoubtedly it would be 
a most inconvenient rule if if were to be 
laid down generally that all Courts, upon 
the production of a deed which has the 
Registrar’s endorsement of due registra- 
tion. should be called on to inquire, before 
receiving it in evidence, whether the 
Registrar had properly performed his 
duty. Their Lordships think that this 
rule ought not to be thus broadly laid 
down. The registration is mainly requir- 





a ee cert e et i 


the deed. and it is required under the 
penalty that the deed shall not be given 
fin evidence unless it be registered. If 


it be registered, the party who has pre- 
sented it for rezistration is then under the 
Act in a position which prima facie at 
least entitles him to give the deed in evi- 
dence. If the registration could at any 
time, at whatever distance of time, be 
opened, parties would never know what 
to rely upon. or when they would be 
safe. If the Registrar refuses to register. 
there is at once a remedy bv an appeal: 
but if he has registered. there is nothing 
more to be done. Supposing, indeed. the 
registration be obtained by fraud. then 
the act of rezistration, like all other acts 
which have been so arrived at might be 
set aside by a proper proceeding. The 
60th section is: “After such of the provi- 
sions of Ss. 34. 35, 58 and 59 as apply to 
any documents presented for registra- 
tion have been complied with, the reis- 
tering officer shall endorse thereon a 
certificate containing the word ‘register- 
ed’, tozether with the number and page 
of the book in which the document hag 
been copied. Such certificate shall be 
signed, sealed, and dated by the register- 
ing officer, and shall then be admissible 
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for the purpose of proving that the docu- 
ment has been duly registered in manner 
provided by this Act, and that the facts 
mentioned in the endorsements referred 
to in Section 59 have occurred as therein 
mentioned.” The certificate is that which 
fives the document the character of a 
registered instrument, and the Act ex- 
pressly says that that certificate shall be 
sufficient to allow of its admissibility in 
evidence. Then by the 85th clause it is 
enacted that “Nothing done in good faith 
pursuant to this Act. orany Act hereby re- 
pealed, by any registering officer, shall 
be deemed invalid merely by reason of 
any defect in his appointment or proce- 
dure.” No doubt, in this case, the fact of 
the non-admission of the mother’s execu- 
tion appears upon the endorsement made 
on the deed itself, and did not require to 
be proved aliunde; but the observations 
in the judgment go beyond the particular 
case. 


_ This point does not come before their 
Eordships for the first time. It was a 
good deal considered in the case to which 
Mr. Cowie has referred, Sah Mukhun Lall 
Panday v. Sah kKoondun Lall. and 
although it was not there necessary to 
decide the point,—indeed the point did 
not arise. and the appeal was decided 
upon another ground-—~yet the considera- 
tions to which their Lordships have just 
adverted were discussed in the judgment 
in this way :— “Now considering that the 
registration of all conveyances of im- 
moveable property of the value of Rs. 100 
or upwards is by the Act rendered com- 
pulsory. and that proper legal advice is 
not generally accessible to persons taking 
conveyances of land of small value, it is 
Scarcely reasonable to suppose that it was 
the intention of the Legislature that every 
registration of a deed should be null and 
void by reason of a non-compliance with 
the provisions of Section 19, 21 or 36. or 
other similar provisions.” It may be 
observed that Section 36 in the former 
Act is the equivalent of Section 35 in the 
present Act. “It is rather to be inferred 
that-the Legislature intended that such 
errors or defects should be classed under 
the general words ‘defect in procedure’ 
in Section 88 of the Act,” — which is the 
same as Section 85 in the present Act— 
"so that innocent and ignorant persons 
should not be deprived of their property 
through any error or inadvertence of a . 
public officer on whom they would 
naturally place reliance. If the regis- 
tering officer refuses to register, the 
mistake may be rectified upon appeal 
under Section 83, or upon petition under 
Section 84, as the case may be; but if he 
registers where he ought not to register. 
innocent persons may be misled, and may 
not discover until it is too late to rectify 
it, the error by which, if the registration 
is in consequence of it to be treated as a 
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nullity, they may be deprived of their 
just rights.” 

_ It is to be observed, with regard to 
the inconvenience which it is suzgested 
may arise from a deed being registered 
when some only o the parties to it have 
executed it, that provision is made for 
disclosing the parties who have really 
executed the deed. A copy of the deed 
is to be made in a book and there are to 
be indexes, and it is directed that "Index 
No. 1 shall contain the names and addi- 
tions of all persons executing, and of all 
persons claiming under, every document 
copied into or memorandur filed in book 
No. 1 or book No. 3.” So that any one 
consulting the register would find a copy 
of this deed, and that the two sons only 
had executed it, ard that the mother had 
not.” 

(Underlining ours) 

We have given full facts of the case of 
Mohammed Ewaz, and also quoted the 
judgment of their Lordships of the Privy 
Council in extenso in order to demon- 
strate the error into which the learned 
Judges fell in Jetharam v. Hazarim 
when they observed that the case of 
Mohammed Ewaz was an authority for 
the proposition that where a document 
was executed by tvo or more persons and 
some of them admitted execution before 
the registering officer while others denied 
it, it would be effective only against the 
persons on whose instance the document 
was registered. 


34. No such proposition is deduci- 
ble from that case as there the document 
was in fact executed by two persons only 
both of whom admitted execution before 
the registering authority. These two 
persons were the two brothers Hyat 
Muhammad and  Salamatulla. eir 
mother Mst. Mubarak Jan never executed 
the deed in fact. The deed purported to 
have been executed by Mst. Mubarak Jan 
also inasmuch as Hyat Muhammad wrote 
down her name in his own hand on the 
deed. Before the registering authority 
Hyat Muhammad stated that Mst. Muba- 
rak Jan had not assented to the sale and 
he had written her name on the deed 
without her authority. There was no 
evidence to the contrary. On the finding 
of fact that the deed was executed only 
by Hyat Muhammed and 
not by Mst. Mubarak Jan their Lordships 
= pf the Privy Council held that the deed 
was effective against the two persons who 
executed it, but was ineffective against 
their mother who did not execute it. 

35. The cas2 of (1876) 4 Ind App 
{66 (PC). is an authority for the proposi- 
tion that the provision contained in the 
then Registration Act that ‘if all or any 
of the persons by whom the document 
purports to be executed deny its execu- 
tion, or if any such person appears to be 
a minor, an idiot, or a lunatic, or if any 


Salamatulla and . 
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person by whom the document purports: 
to be executed is dead and his represen- 
tative or assign denies its execution. the 
registering officer shall refuse to register 
the document” should be read distribu- 
tively and should be construed as nof 
mandatory but only directory. 


36. The then Registration Act did 
not contain provision corresponding to 
that contained in clause (3) of Section 35 
that if any person by whom the docu- 
ment purports to be executed denies its 
execution or appears to the registering 
officer to be a minor, an idiot or a lunatic 
or has since died and his representative 
or agent denies its execution the rezister- 
ing officer shall refuse to register the 
document as to the person so denying or 
appearing dead. This provision was 
introduced in the Act by amendment as 
a result of the decision in the case of 
Mohammed Ewaz. 


37. The reasoning given in the 
case of Mohammed Ewaz is equally ap- 
plicable to the present case where the 
registering officer registered the docu- 
ment on 4-2-46 on the admission of 
Bhani Ram alone and before Nenuram 
and Jai Narayan had appeared before him 
and either admitted execution or denied 
it or were summoned under Section 36 
and had failed to appear so that their 
denial could be presumed. 


38. If the registering officer re- 
fuses to register a document because an 
executant has denied its execution then 
an appeal lies against his order under 
Section 73 and the person claiming under 
the document can get it registered by the 
Registrar upon proof of - execution as 
provided under Section 73. 


_ 39. If any of the executants ad- 
mits execution before the registering 
authority and he registers the document 
erroneously before all the executants 

ve appeared before him or have failed 
to appear after being duly summoned no 
injustice is done as the consequence is 
only to admit the document into evidence 
by the removal of the bar under Sec. 49 
of the Act as pointed out by their Lord- 
ships of the Privy Council in the above 
case. At the trial the person claiming 
under the document has to prove due 
execution of it by every executant whom 
he seeks to bind and at that time every 
objection can be taken with rezard 
to execution which could be taken even 
if no registration had taken place. The 
certificate of registration under Section 60 
is only prima facie proof of registration 
and is no evidence of due execution. 


40. The learned counsel for the 
appellants in one of the appeals and for 
the respondents in the other appeal relied 
on the following observations of their 
Lordships of the Privy Council in a sub- 
sequent decision namely Jambu Prasad vV, 


1971 
Muhammad Nawab Aftab Ali Khan, AIR 
1914 PC 16 :— 

“Although the facts in these consoli- 
dated appeals are not the same as were 
the facts in Mujib-un-nissa v. Abdul Ra- 
him (28 LA 15 (PC)), their Lordships con- 
sider that the principle which this Board 
applied in that case is applicable here. 
That principle, in their Lordships’ opin- 
ion, is that a Registrar or Sub-Registrar 
under Act III of 1877 has no jurisdiction 
to register a document unless he is moved 
to do so by a person who has executed or 
claims under it, or by the representative 
. or assign, duly authorized by a power of 
attorney executed and authenticated in 
manner prescribed in Section 33 of that 
Act. It is obvious that executants-of a 
deed who attend before a Registrar or 
Sub-Rezistrar merely to admit that they 
have executed it cannot be treated. for 
the purpose of Section 32 of Act III of 
1877, as presenting the deed for registra- 
tion. They. no doubt. would be assenting 
to the registration, but that would not be 
ee to give the Registrar jurisdic- 

on. 

One object of Sections 32, 33, 34 and 
35 of Act III of 1877 was to make it diffi- 
cult for persons to commit frauds by 
means of registration under the Act. 

It is the duty of the Courts in India 
not to allow the imperative provisions of 
the Act to be defeated when, as in 
case, it is proved that an agent who pre- 
sented a document for registration had 
not been duly authorized in the manner 
prescribed by the Act to present it.” 

The contention on behalf of these 
learned counsel on the strength of the 
above observations is that the provisions 
contained in Sections 34 and 35 are also 
mandatory. No such inference can be 
drawn from the above observations. 
Their Lordships held that the provisions 
of Sections 32 and 33 only were impera- 
tive and they made a general observation 
that it was the duty of the Courts in 
India not to allow the imperative provi- 
sions of the Act to be defeated. Their 
Lordships did not specify what were the 
other imperative provisions of the Act. 

41. We may however refer to the 
observations made by the Privy Council 
in Ma’ Pwa May v. Chettiar Firm, AIR 
1929 PC 279, to the following effect :-— 

“In seeking to apply this section it 
is Important to distinguish between de- 
fects in the procedure of the registrar 
and lack of jurisdiction. Where the 
registrar has no jurisdiction to register, 
as where a person not entitled to do so 
presents for registration. or where there 
is lack of territorial jurisdiction, or where 
the presentation is out of time. the sec- 
tion is inoperative: see Mujib-un-nissa v. 
Abdul Rahim, ((1900) 28 Ind App 15) (PC). 
On the other hand, if the registrar having 
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jurisdiction has made a mistake in the 
exercise of it, the section takes effect. 
Their Lordships have no doubt that the 
mistake is an error in procedure. The 
prohibition against registration is includ- 
ed in Section 35. amongst similar prohibi- 
tions as to admitting in evidence and 
authenticating, which can only be regard- 
ed as procedure. The duty of the regis- 
tering officer is to scrutinise the stamp 
and pass an opinion on its adequacy, as 
he purports to do in this very document. 
It would be remarkable that. if he made 
a mistake of possibly a few annas on the 
amount of stamp required, and admitted 
a document to registration, it would be 
treated as having no effect vears after- 
wards. Their Lordships are fortified in 
this view by former decisions of this 
Board. In (1875) 2 Ind App 210 (PC), the 
registrar had registered a deed of sale in 
the absence of the vendors contrary to 
the provisions of Section 36, of the Acè 
The Board hela that, having once been 
presented for registration, it was still in 
time for regular registration, though the 
first registration may have been invalid. 
There appears to have been an admission 
by the parties that the first registration 
was not valid. But the Board indicated 
an opinion that the first registration was 
validated by the provisions of Section 88 
of the Act (now S. 87). 


vasann AEORHH BHOmRD onses s SeCese w5seen easeet SFteee 


The opinion there expressed was 
adopted by the Board in (1876) 4 Ind App 
166 (PC), where two of the persons 
executing the deed admitted execution 
by themselves. but denied execution by 
the third party. The prineiple has been 
applied to registration of an insufficiently 
stamped deed by the High Court of 
Calcutta in Biswa Nath Bhattacharya v. 
Gobinda Chandra Das, (51 Ind Cas 88) = 
(AIR 1919 Cal 235), a decision of which 
their Lordships approve.” 


42. From the above observations 
it is quite clear that the registering officer 
in the present case had jurisdiction to 
register the mortgage-deed but made a 
mistake in the exercise of it and this 
mistake is curable under Section 87 of 
the Act. 


43. We may mention here that as 
a result of the decision in Jambu Prasad 
v. Nawab Aftab Ali Khan, the Registra- 
tion Act was amended by the addition of 
Section 23A which provides for re-regis< 
tration of a document which was register- 
ed after it had been presented by a per- 
Son mot authorised to do so under Sec- 
tion 32. This shows the anxiety of the 
Legislature to see that innocent and 
ignorant persons should not be deprived 
of their rights through any érror or ins 
advertence of a registering officer on 
whom they would naturally place res 
liance, 
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44. In view of what has been said 
above we hold that the correct proposi- 
tion deducible from the above decision of 
the Privy Council is that if a document 
purporting to have been executed by A, 
B and C has been registered by the Regis- 
tering Officer on A alone appearing 
before him and admitting execution then 
it is to be regarded as validly registered 
and is admissible in evidence against B 
and C also despite their failure to admit 
execution before him and if the plaintiff 
proves at the trial that B and C also 
executed the deed it will be effective 
against them also. 

45 A numter of decided cases of 
High Courts in India were cited before 
us and in most of them the same view 
was taken. 

46. ° So far as the other objection 
relating to the registration of the suit 
document is concerned it has been fully 
Gealt with by the learned District Judge 
under issue No. 12 and we agree with his 
finding. It is not disputed that Hakims 
had been appointed Sub-Registrars. -Ram 
Singh, Hakim. had proceeded on leave 
for 14 days with effect from 24-1-46 and 
had authorised his Naib Hakim, Shri 
Ranjit Singh in writing to carry on his 
work during his absence under Section 12 
of the Marwar Registration Act, 1934, 
which runs as follows :—~ 

“S. 12. Absenze of Sub-Registrar.— 
When any Sub-Registrar is on leave or 
absent from his headquarters, any per- 
son appointed by him in writing shall 
perform during suzh leave or absence, 
all the dutiés of a Sub-Registrar.” 


47. The rezistration of the suif 
document by Shri Ranjit Singh on 1-2-46 
under the power celegated to him under 
Section 12 was perfectly valid. 


48. As a result of the above find- 
ings we hold that the suit document was 
validly registered on the admission of 
execution by Bheni Ram before the 
registering authority and It was admis- 
sible in evidence against all the defend- 
ants even thouzh Wenuram and Jai Nara- 
yan who executed it did not appear 
before the registering authority to admit 
its execution. We have already mention- 
- ed above that the due execution of the 
dacument by Bhani Ram, Nenuram and 
Jai Narayan was not disputed before us. 
The findings of the trial Court in favour 
of the plaintiffs as to the repayment of 
Rs. 25/- on Migsar Badi 1, S. 2008 (issue 
No. 3). as to the transaction being bad on 
account of wager ((issue: No. 6), as to the 
suit being barred under Order 2, Rule 2 
(issue No. 7), as to the mortgaze-deed 
being without consideration (issue No. 9) 
and as to the suit keing barred by limita- 
tion (issue No. 11) were mot challenged 
before us. __ 

49. The only other finding besides 
the validity of the registration which was 


A. I. Re; 
challenged before us was that the suif 
transaction was supported by legal neces- 
sity. We have already mentioned above 
that the appellants did not challenge 
before us that Bhani Ram, Nenuram. Jai 
Narayan and Tarachand constituted a 
joint Hindu family at all relevant times 
of which Bhani Ram was the Karta. 


50. No separate issue was framed 
by the trial Court on the question of 
lezal necessity, but this question was 
specifically raised by Nenuram in his 
written statement and was treated as 
being covered by issues Nos. 1 and 4. 


51. When the mortgage-deed was - 
executed there were 4 coparceners out of 
whom 3 namely Bhani Ram, Nenuram 
and Jai Narayan executed the mortgage- 
deed. It is settled law that an alienating 
coparcener cannot impeach his own 
alienation. This is based on the principle 
that a grantor cannot derogate from his 
grant. In this connection we may refer 
to the decision of a Division Bench of the 
Allahabad High Court in Bharat Singh 
v. Jeobodh Lal, AIR 1934 A 891. In 
Inder Nath Modi v. Nand Ram, ILR (1955) 
5 Raj 955 = (AIR 1957 Raj 231), a Divi- 
sion Bench of our Court also recognised 
this principle by laying down that a 
mortgage by the Karta of a joint Hindu 
family can be challenged on the ground 
that it was either not made for lezal 
necessity or in lieu of antecedent debts 
only by other than the alienating co- 
parceners and that the executants of the 
mortgage-deed could not challenge the 
alienation on such grounds. Nenuram 
was therefore not entitled to challenge 
alienation on the ground of want of legal 
necessity as he was himself an executant 
of the mortzage-deed. 


52. But the plaintiffs are bound fo 
prove as against Tarachand that the mort- 
gage was made either for legal necessity 
or for paying off antecedent debts of his 
father in order to make his share in the 
joint family property liable for the pay- 
ment of the mortgage debt. The trial 
Court erred in thinking that because 
Tarachand had not chosen to appear and 
contest the suit it was not necessary for 
the plaintiffs to prove the existence of 
legal necessity or of antecedent debts to 
make his share in the joint family pro- 
perty liable for the payment of the mort- 
gage debt. By the mere non-appearance 
of Tarachand at the trial to contest the 
Suit his consent to the alienation could 
not be presumed. 


53 It is accordingly necessary to 
examine the evidence of legal necessity or 
the existence of antecedent debts in the 
present case. 

54. It has been proved that the 
defendants first took a loan of Rs. 10,000 
on the security of certain immovable pro- 
perties by a registered mortgage-deed 


| Ex. 2 dated 14-11-45. 
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Tt was recited in 
this mortgage-deed that the amount had 
been taken in cash for business purposes. 
Mukan Dass, plaintiff, however stated in 
his statement in Court that a sum of 
Rs. 5,000/- was adjusted towards a pre- 
vious mortgage and a sum of Rs. 5,000/- 
was given in cash for the betrothal and 
marriage of Jai Narayan. In _ cross-exa- 
mination he admitted that Jai Narayan 


was neither betrothed nor married, but 


that money was taken for preparing 
ornaments. Now ornaments could only 
have been got prepared after betrothal 
of Jai Narayan had taken place. So the 
statement made by Bhani Ram in Court 
is quite different from the recital made 
in the mortgaze-deed Ex. 2. We are 
therefore of the opinion that so far as 
his sum of Rs. 10.000/- which was 
borrowed under the earlier mortgage- 
deed is concerned legal necessity for the 
Same has not been satisfactorily establish- 
ed. The second mortgage Ex. 1. which is 
in suit in the present case, was executed 
on 31-1-46, for Rs. 20,000/-. Out of this 
a sum of Rs. 10.000/- was utilised in pay- 
ing off the earlier mortgage Ex.2. So 
far as this amount is concerned this was 
an antecedent debt which was to be paid. 
It was held by their Lordships of the 
Supreme Court in Faqir Chand v. Harnam 
Kaur, AIR 1967 SC 727, that a mortgage 
debt can also be an antecedent debt. On 
behalf of the appellants it was conceded 
before us that they had failed to prove 
that any part of the debt taken on either 
mortgage was of an immoral] character. 


55. So far as the part of the 
consideration of the suit mortgage 
amounting to Rs. 10,000/- is concerned 


it was utilised to pay an antecedent debt. 
Bhani Ram, Nenuram and Jai Narayan 
are bound by mortgage-deed Ex. 1 as they 
were executants of it. Tarachand is bound 
to pay this consideration of Rs. 10,000/- 
as he had a pious obligation to pav the 
antecedent debt of his father Bhani Ram. 


56. A sum of Rs. 10,000/- was 
taken as a fresh cash loan at the time of 
the execution of the second mortgage- 
deed. According to the recital in Ex. L 
it was taken for business purposes. The 
evidence on record goes to show that the 
main ancestral business of the joint 
family was the business of Halwais. 
Mukan Dass, plaintiff, stated with regard 
to this fresh loan— 


“The cash money of Rs. 10,000/- was 
paid by me to Bhani Ram, Jai Narayan 
and Nenuram jointly. All the aforesaid 
three persons had told me that since the 
suzar had been controlled and since there 
was no scope for the confectionary shop. 
they would start another business and, 
therefore, a loan might be advanced to 
them. I accordingly advanced the loan.” 
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eye Mukan Dass did not say ‘that 
he made any enquiry as to the nature of 
the new business which the joint family 
wanted to start. A family carrying on 
trade in a particular commodity may 
legitimately extend it to another com: 
modity and whether such extension would 
amount to a new business or not depends 
upon the nature and type of the extend- 
ed business and not on the particular 
commodities it deals with. But the 
manager of a joint family cannot impose 
on the family the risk of a new business 
without the consent of all the copar- 
ceners. In this view of the matter. 
hold that the plaintiffs have failed to 
prove the legal necessity so far as the 
fresh loan of Rs. 10,000/- is concerned. 
This loan was advanced at the time of 
the mortgage and cannot therefore be 
treated as an antecedent debt. 

58. We accordinziy uphold the 
mortgage as binding on the joint family 
property to the extent of the considera- 
tion of Rs. 10.000/- which alone is sup- 
ported by an antecedent debt. We may 
State here that Nenuram has since died 
without leaving any heir and the family 
now consists of Jai Narayan and the legal 
oe AS of Bhani Ram and Tara- 
chand. 


59. The mortgage-deed in suit was 
executed on 31-1-46. The consideration of 
Rs. 10,000/- was antecedent debt and a 
sum of Rs. 10.000/- was advanced in cash 
on the day of the mortgaze. A period of 
5 ‘years was given for making payment. 
The cause of action for instituting a suit 
to recover the Joan arose on 3]-1-51. 
The cause of action for bringing the mort- 
gage suit also arose on the same date. A 
sizned part payment of Rs. 25/- was made 
on 14-11-51 by Bhani Ram, the Karta of 
the joint family. The signature of Bhani 
Ram. on the entry about the part pay- 
ment on the back of mortgage debt has 
been proved by the evidence of Dhingar 
Mal, witness for the plaintiffs. This part 
payment extends limitation. According 
to well recognised rules for appropriation 
It is proper to appropriate this part pay- 
ment towards the payment of the un- 
Secured part of the loan. We according- 
ly hold that the plaintiffs are entitled to 
a mortgage decree for Rs. 10,000/- princi- 
pal and a simple money decree for Rupees 
9,975/- principal. Even without the parf 
payment the suit for recovery of Rupees 
9,975/- was also within limitation when 
it was instituted on 18-2-54 under Arti- 
cle 116 of the old Limitation Act which 
runs as follows :— 


(For table See Page 226) 

60. It was contended that? the 
period of 6 years can only apply againsf 
Jai Narayan and the legal representatives 
of Bhani Ram and not against the legal 
representative of Tarachand as Tarachand 
Gid not execute the registered deed. This 


we | 
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contention is untenable. Tarachand is 
liable on the deed not because he execut- 
ed it. but because he had a pious obliga- 
tion to pay off his father’s debts which 
were not tainted with immorality. 


61. We accordingly pass a simple 
money decree azainst Jai Narayan and 
against the legal representatives of Bhani 
Ram and Tarachand for Rs. 9,975/- prin- 
cipal together with interest on Rs. 10.000 
from 31-1-46 to 13-11-51 at Rs. 0-7-9 per 
cent. per month simple and from 14-11-5k 
to the date of the decree of this Court 
at the same rate on Rs. 9,975/- principal. 
We-also decree future interest at the 
same rate on Rs. 9,975/- till the date of 
realisation at Re 0-7-9 per cent. per 
month simple and a sum of Rs. 900/- as 
costs of the trial Court. This simple 
money decree will be executable against 
the legal representatives of Bhani Ram 
and Tarachand to the extent of assets 
received by them from Bhani Ram and 
Tarachand respectively. 

62. In addition to the above decree 
we pass a preliminary decree under 
Order 34, Rule 4, Civil P. C. in favour of 
the plaintiffs against Jai Narayan and the 
legal representatives of Bhani Ram and 
Tarachand in the following terms :— 

(i) that the amount due to the plain- 
tiffs under the mortgage-deed Ex. 1 
calculated upto the date of the decree of 
this Court is as follows :— 

A. Principal. cee Rs. 10,000) 


B. Interest on the said principal 
upto the date of the suit. ... Rs. 1,318]- 
C. Interest on the said principal 
from the date of suit namely 
18.254 upto the date of preli- 
mina eeree of this Court 
namely 18-11-70 at the rate 
of Re. 0-7-9 per cent per 
month simple. w. Rs. 9:735- 
D. Proportionate costs of the 
trial Court of the part of the 
mortgage suit decreed. see Rs. 9007- 


Total: .. Rs. 21,948). 





(ii) that the defendants will pay into 
fhe Court on or before 18th May 1971 
the said sum of Rs. 21,948/-; 

(iii) that on such payment together 
with the further interest on Rs. 10,000/- 
accruing due upto the date of payment 
at Re. 0-7-9 per cent. per month simple 
the plaintiffs shall bring into Court all 


documents in their possession or power 
relating to the mortgaged properties and 
all such documents shall be delivered to 
the defendants; 

(iv) that in default of payment as 
aforesaid the plaintiffs may apply to the 
Court for a final decree for the sale of 
the mortgaged properties. 

The preliminary decree will be drawn up 
In accordance with Form 5A given in 
Appendix D of the First Schedule in the 
Code of Civil Procedure 1908. But it 
shall follow the judgment of this Court. 
_ 63. The appeal is allowed in part 
as indicated above and the decree of the 
trial Court is modified. Having regard 
to the modification of the decree and the 
circumstances of the case, we leave the 
ae to bear their own costs of the ap- 

peal. 
Appeal partly allowed. 
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JAGAT NARAYAN C. J. AND 
L. N. CHHANGANT, J. 


Smt. Shakuntala Devi, Appellant v. 
Transport Appellate Tribunal, Jaipur and 
others, Respondents. 


Spl. Appeal No. 113 of 1969, D/- 28-1- 
1970, from order of High Court: in 
C. W.P. No. 1129 of 1969, D/- 24-10-1969. 
, {A) Motor Vehicles Act (1939), Sec- 
tion 47 (3) — Fixation of limit of number 
of permits to be granted — Order grant- 
ing permit without first fixing limit of 
number of permits — Grant of permit is 
not null and void but only voidable — 
Civil. Writ Petn. No. 1129 of 1969, D/- 
24-10-1969 (Raj), Reversed. (Paras 10, 11) 

(B) Constitution of India, Art. 226 — 
Alternative remedy — Petition against 
order granting permit without first fixing 
limit of number of permits as required 
under Section 47 (3), Motor Vehicles Act 
= Alternative remedy of appeal not 
availed of — Petition is not maintainable. | 
Civil Writ Petn. No. 1129 of 1969, D/- 
24-10-1969 (Raj), Reversed. 

(Paras 10, 11) 

(C) Motor Vehicles Act (1939), Sec- 
tion 64 (a) — Appeals —- Grant of permit 
— Order under R. 86, Rajasthan Motor 
Vehicles Rules (1951) requiring grantee 
to produce certificate of registration of 
Vehicle within prescribed time — If time 
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granted is such as to impose onerous 
burden on grantee, it will amount to re- 
fusal to grant permit and appeal lies 
against it under Section 64 (a). Civil 
Writ Petn. No. 1129 of 1969, D/- 24-10- 
1969 (Raj), Reversed. Civil Writ Petn. 


No. 1769 D/- 1-12-1969 (Raj), Over- 
ruled; ILR (1958) 8 Raj 27, Dist. 
(Para 12) 


_  (D) Rajasthan Motor Vehicles Rules 
1951, R. 86 — Requirement of producing 
for inspection: vehicle of prescribed 
model — Grant of permit on condition of 
such production within specified time — 
Peremptory order also passed that on 
failure permit will stand cancelled, — 
Regional Transport Authority becomes 
functus officio and cannot grant further 
time. (Para 14) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1130 (V 56) = 
1969-3 SCR 730, R. Obliswami 
Naidu v. Addl. State Transport 


Appellate Tribunal 8, 9 
(1969) Writ Petn. No. 1769 D/- 

1-12-1969 (Raj), Jayaram v. 

A. T. Jai 12 


. Jaipur 
(1958) ILR (1958) 8 Raj 27 = 1958 
Raj LW 522, Jai Hind Transport 
Society Ltd., Jaipur v. Appellate 
Authority, Rajasthan 3 
R. K. Rastogi, J. S. Rastogi and 
H. C. Rastogi, for Appellant; R. R. Vyas, 
for Respondent No. 3 


JAGAT NARAYAN C. J.:— This is a 
special appeal against the judgment of a 
learned single Judge allowing a writ 
petition filed by Shyam Sunder Azad res- 
pondent and cancelling the permit grant- 
ed to Smt. Shakuntla Devi appellant by 
the Rezional Transport Authority in its 
meeting dated 6-3-1969. 


2. On 22-2-1967 the appellant ap- 
plied for a permit on Bharatpur-Govind- 
garh direct route, which was a new route, 
the scope of which had not been fixed 
under Section 47 (3) of the Motor Vehi- 
cles Act, 1939 (hereinafter to be referred 
to as the Act). The application was 
published in the Gazette dated 6-4-1967 
and objections were invited _within 30 
days. It was published again on 13-7- 
1967 by mistake and objections were 
again invited. Shyam Sunder alleges that 
he filed an objection when the application 
was published for the second time in the 
Gazette dated 13-7-1967. He has filed an 
uncertified copy of that objection as it is 
not to be found on the record of the Re- 
gional Transport Authority. Shyam 
Sunder’s name did not appear in the list 
of objectors published by the Regicnal 
Transport Authority. 

3. On 6-3-1969 one permiť was 
granted by the Regional Transport Autho- 
rity to Smt. Shakuntala Devi on an ex- 
perimental basis pending fixing of the 
limit under Section 47 (3) of the Act. The 
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Regional Transport Authority decided to 
fix this limit after six months when the 
traffic potentiality would be ascertain- 
able more definitely. Shyam Sunder has 
alleged that he was present when this 
order was passed by the Regional Trans- 
port Authority but he did not prefer an 
appeal under Section 64 (1) of the Act to 
the Transport Appellate Tribunal against 
ies grant of permit to Smt. Shakuntala 
evi. 

4. In its order granting the permit, 
the Regional Transport Authority asked 
Smt. Shakuntala Devi to put in a vehi- 
cle of the prescribed model within 30 
days. At the same time, it made a peremp- 
tory order that if this was not done the 
grant of permit shall stand cancelled. 

5. On 2-4-1969 Smt. Shakuntala 
Devi appellant filed an application for 
extension of time before the Regional 
Transport Authority and, on 3-4-1969, she 
filed an appeal to the Transport Appel- 
late Tribunal on the ground that the time 
Siven to her for putting in a vehicle was 
much too short. , 


6. This appeal was allowed by the 
Transport Appellate Tribunal on 28-6-1969 
and time was extended. The appellant 
put in a vehicle on 26-7-1969 within this 
extended period and got a permit issued. 
On 5-8-1969 she began to ply her vehicle 
on the route. 


re On 5-9-1969 Shyam Sunder filed 
the present writ petition. . 


: The learned single Judge has 
held that as a permit was granted to 
Smt. Shakuntala Devi by the Regional 
Transport Authority without fixing the 
limit of the number of permits to be 
granted on the route as contemplated by 
Section 47 (3), the grant of the permit 
was wholly without jurisdiction, that is, 
null and void, and could be challenged 
by Shyam Sunder by filing a writ peti- > 
tion without having recourse to the alter- 
native remedy of filing an appeal. to the 
Transport Appellate Tribunal against the 
grant of permit. He relied on the deci- 
sion of their Lordships of the Supreme 
Court in R. Obliswami Naidu v. Addl. 
State Transport Appellate ‘Tribunal, 
Madras, AIR 1969 SC 1130, and some of 
bis own decisions. 


9. So far as R. Obliswami Naidu’s 
case, AIR 1969 SC 1130, is concerned it 
was held in it that firstly. there should 
be a determination by the Regional 
Transport Authority under Section 47 (3) 
of the number of stage carriages for 
which stage carriage permits may be 
granted on that route, and thereafter 
applications should be entertained and 
that the Regional Transport Authority is 
not competent to grant stage carriage 
permits for more stage carriages than 
fixed under Section 47 (3). It was nof 
held in that case that the grant of permit 


228 Raj. [Prs. 9-16] Shakuntala Devi v. T. A. Tribunal (J, Narayan C. J) A.L R. 


without fixing the limit under Section 47 
(3) was null and void. The learned 
single Judge has, however, held in some 
cases which have been referred to in his 
fudgment that if a permit is granted by 
the Regional Transport Authority before 
fixing the limit under Section 47 (3) then 
the permit so granted is a nullity. It is 
this view that is seriously challenged 
before us on behalf of the appellant. 


10. Having heard the learned 
counsel for the parties we are of the 
opinion that this view is not correct. 


The grant of permit in such a case 
would no doubt beillegal as being against 
the provisions of the Motor Vehicles Act 
but it would not be null and void. The 
Regional Transport Authority has juris- 
diction to grant a permit. It is expected 
that it will grant it in accordance with 
the provisions of the Motor Vehicles Act. 
But, if it grantsitin defiance of the provi- 
sions of the Act, it acts with material 
irregularity in the exercise of its jurisdic- 
tion but not without jurisdiction. The 
permit so granted is not void but only 
voidable. It is not a nullity and has to 
be challenged by filing an appeal against 
the grant to the Transport Appellate 
Tribunal. This Court will not entertain 
a writ petition against the grant of the 
permit unless an appeal has been filed 
before the Transport Appellate Tribunal 
and has failed. ` 


11. We accordingly hold that the 
grant of permit to the appellant by the 
Regional Transport Authority was not 
null and void. It follows that the writ- 
petitioner not having challenged the grant 
of permit to the appellant by filing an 
appeal against the order of the Regional 
Transport Authority to the Transport 
Appellate Tribunal cannot be allowed to 
challenge the grant of permit by filing a 
writ petition. 

I2. The learned single Judge has 
also held that the appellant was not entiti- 
ed to maintain an appeal against the order 
of the Rezioanl Transport Authority re- 
quiring her to put in a vehicle of the 
prescribed model within 30 days of the 
date of grant of permit. The learned 
Single Judge held in a subsequent deci- 
sion also in Jayaram v. T. A. T. Jaipur 
(Civil Writ Petition No. 1769 decid- 
ed on 1-12-69). that an order passed under 
Rule 86 fixing the time within which the 
person to whom a permit has been granted 
is required to produce the certificate of 
registration of the vehicle before the 
Regional Transport Authority cannot be 
challenged by filing an appeal under Sec- 
tion 64. We are of the view that if the 
time granted is such that it imposes an 
onerous burden on the person to whom 
such a permit has been granted it would 
amount to a refusal to grant a_ permit 
and an appeal would lie against it under 
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Section 64 (a). If a person to whom a 
premit is granted considers that the 
term thereby imposed is onerous he can 
file an appeal under Section 64 (a) against 
the term and if the Transport Appellate 
Tribunal thinks otherwise then it shall 
reject -the appeal. If. however. the Tribu- 
nal agrees that the term is onerous then 
it will allow the appeal and pass appro- 
priate order extending the time. 


i3. Our attention was drawn to 
the decision of a Division Bench of this 
Court in Jai Hindu Co-operative Trans- 
port Society Limited, Jaipur v. Appellate 
Authority, Rajasthan, Jaipur, ILR (1958) 
8 Raj 27. The facts in that case were 
quite different. The person to whom a 
permit had been granted did not put in a 
bus of the prescribed model within the 
time granted to it for doing so. It was 
held that there was no automatic revoca- 
tion of the grant on the expiry of the 
time allowed under Rule 86. If an exten- 
Sion of time is applied for and is refused 
then, in our opinion. it would amount to 
an implied revocation of the permit and 
an appeal would lie against the order 
under Section 64 (b). 


_ iW. In the present case. the Re- 
gional Transport Authority granted only 
30 days time. Under Rule 86, the Re- 
gional Transport Authority is bound to 
grant at least one month's time. The 
permit was Pranted in the month of 
was entitled to 
31 days’ time under Rule 86 and the 
order passed by the Regional Transport 
Authority was. therefore, illegal. Further. 
a peremptory order was passed that on} 
the expiry of the time allowed the permit 
would stand cancelled if the vehicle was 
not put in. On 2-4-1969 the appellant ap- 
plied to the Regional Transport Authority: 
for extension of time and an extension: 
was granted. This order was illegal asi 
the Regional Transport Authority had, 
become functus officio after it had pass- 
ed the peremptory order. It could not 
extend the time beyond that which it 
had granted under that order. 


15. On 3-4-1969. the appellant filed 
an appeal against the order of the Re- 
gional Transport Authority granting 30 
days time on the øsround that the term 
was onerous. That appeal, as we have 
held above, was competent and. therefore, 
the Transport Appellate Tribunal. was 
competent to extend the time after allow- 
ing the appeal. The order passed by the 
Regional Transport Authority on 3-4-1969 
granting further time upto 20-4-1969 could 
not deprive the Transport Appellate 
Tribunal of its jurisdiction to entertain 
the appeal; to allow it and to grant 
ae extension of time to the appel- 

1 


16. We, accordingly allow the 
special appeal and set aside the order of 
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the learned single Judze cancelling the 
permit of the appellant. In the circum- 
stances of the case, we leave the parties 
to bear their own costs of this appeal. 
Appeal allowed. 


[onnu 
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State of Rajasthan, Appellant v. 
Chandra Mohan Chopra, Respondent. 

_ First Appeal No. 68 of 1965, D/- 12-1- 
1971, against judgment and decree of 
D. Parihar Dist. J.. Kota, D/- 30-11-1964. 


(A) Contract Act (1872), S. 74 — If 
on account of breach of contract, the 
complaining party has not sufiered any 
loss, he is not entitled to any compensa- 
tion whatsoever even if a sum is named 
in the contract and is to be paid in the 
event of breach. AIR 1929 PC 179 & 
AIR 1959 Bom 452 & AIR 1963 SC 1405 
& AIR, 1970 SC 1955, Rel. on. 

(Para 9) 


(B) Contract Act (1872), Sec. 74 — 
Where the plaintiff contractor had not 
finished the work by the date fixed in 
the agreement and the defendant-State 
allowed him to continue and complete it 
and final bill was prepared, without im- 
posing any penalty in terms of: contract 
soon after plaintiffs failure to complete 
by fixed date or rescinding the contract 
or Setting work completed by other con- 
tractor, the defendant was not entitled 
to compensation as it must be deemed to 
have waived its right to fix it and re- 
cover the same from plaintifi— (X-Ref: 


(Para 10) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1955 (V 57) = 
(1970) 1 SCR 928, Maula Bux v. 
Union of India 
(1963) AIR 1963 SC 1405 (V 50) = 
(1964) 1 SCR 515. Fateh Chand v. 
Bal Kishan Dass 
(1959) AIR 1959 Bom 452 (V 46) = 
59 Bom LR 1071. S. A. Bhut v. 
V. N. Jamdar 
(1929) AIR 1929 PC 179 (V 16) = 
1929 All LJ 791. Bhai Panna 
Singh v. Bhai Arjun Singh 7 


_ M. D. Purohit, Dy. Govt. Advocate, 
for Appellant; Hukamchand Jain, for Res- 
pondent. 


' Evidence Act (1872), S. 115). 


JAIN, J.:— In Civil Suit No. 2/ 
1961 the plaintiff claimed a decree for 
Rs. 28.907.44 P. The leamed District 
Judge, Kota passed a decree for Rupees 
17,340.26 P. and dismissed the rest of the 
suit. It is against this decree that the 
defendant State has filed this appeal for 
the dismissal of the entire suit and the 
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plaintiff-respondent has cross-objected and 
has claimed an additional decree for a 
sum of Rs. 6,835.29 P. 


„  & For the construction of Kansuan 
Aqueduct situated in Tehsil lLadpura. 
District Kota, the tender dated 29-9-1954 
of the plaintiff was accepted by the 
Executive Engineer by his letter dated 
29-1-1955. An agreement No. 26 of 1954- 
55 to that effect was executed between 
the parties. In terms of the agreement, 
the work was to be completed by the 
plaintiff contractor upto 9-1-1956: Accord- 
Ing to the plaintff, there were heavy 
monsoons in Rajasthan in the year 1955 
and on account of that earth filled on 34 
bays and behind the abutment and guide 
wall was washed off sometime in the 
month of August, 1955 and had caused 
damage and delayed the completion of the 
work. However, the plaintiff continued 
the work. He also applied for the exten- 
sion of time. The extension was not 
formally granted. but he was allowed to 
continue the work. The plaintiff also 
pleaded that the officers of the defendant 
State failed to do the dewatering of the 
foundation in time and they could not 
take a decision for long as to whether the 
bed of the canal was to be cement plaster- 
ed or to be constructed by cement con- 
crete. However. the work was complet- 
ed on 8th March, 1957. The plaintiff was 
paid all the running bills less the security 
deposit in terms of Clause 1 of the agree- 
ment. Bv way of security deposit a sum 
of Rs. 37,503/- remained deposited with 
the Department. The final bill was also 
prepared for a sum of Rs. 4,164/- less 10% 
security deposit, but it was not paid. 
The plaintiff thus claimed a refund of 
Rs. 37,503/- and the amount of Rs. 3,748/- 
of the final bill. in all Rs. 41,251/-. The 
Public Works Department  (lrrization) 
though accepted the amount. but claimed 
to deduct a penalty of Rs. 15,000/- 
alleged to have been imposed by the 
Chambal Control Board in its 34th Meet- 
ing held at New Delhi on 9-8-1958. The 
Department further claimed a deduction 
of Rs. 10,198.44 P. After having made 
this deduction, the defendant paid to the 
Plaintiff in September. 1959 a sum of 
Rs. 16,052.56 P. The plaintiff represented 
the matter to the Department. but having 
failed. he instituted the suit for the re- 
covery of Rs. 25,198.44 P. after having 
served the statutory notice under Sec. 80 
of the Code of Civil Procedure. In addi- 
tion to the above sum, he has also claim- 
ed Rs. 3.709/- by way of interest at the 
rate of 6% per annum from 8-7-1958. 
Thus his claim in the present suit is for 
Rs. 28,907.44. 


3. The defendant State did nof 
dispute the facts stated above, but it 
pleaded that the plaintiff contractor was 
liable to pay compensation to the full 
extent of the security deposit amount in 
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terms of the agreement, but the Chief 
Engineer (irrigation) took a lenient view 
in the matter and recommended that a 
sum of Rupees 10,000/- be imposed 
as a penalty. but the Chambal Con- 
trol Board determined the amount of 
penalty as Rs. 15.000/- and thus the Gov- 
ernment was justified to deduct a sum of 
Rs. 15,000/- from the amount due to the 
plaintiff. It was also contended by the 
defendant State that a sum of Rs. 4,722/5/- 
was recovered from the contractor for 
the various materials issued to him and 
for the service rendered by the Depart- 
ment. As regards the sum of Rs. 5,475-11 
annas it was stated that it was withheld 
on account of various objections pointed 
out by the Audit. It, however agreed to 
pay the said amount. The State also dis- 
puted the right of the plaintiff to claim 
interest. 


4. The learned trial Judge framed 
four issues and recorded the evidence of 
the parties. After having considered the 
evidence on record, the learned District 
Judge held under issue No. 1 that the 
penalty of Rs. 15,000/- was unreasonable 
in view of the statement of the Chief 
Engineer (Irrigation) Rajasthan D. W. 1 
Shri Motiram. He held that 1% of the 
estimated cost of the suit work which 
comes to Rs. 3,750/- will be a reasonable 
compensation for non-completion of the 
contract work within time by the plain- 
tiff. Under issue No. 2 he held that the 
recovery of Rs. 4,722.31 P was proper and 
the plaintiff was liable to pay the said 
amount. The learned trial Judge further 
held under Issue No. 3 that the plaintiff 
was entitled to get interest at the rate of 
6% per annum. from 22-5-1960 to the date 
of filing of the suit. He thus decreed the 
plaintiffs suit for Rs. 17,340.46 P and 
allowed pendente lite and further interest 
at the rate of 6%. 


5. We have heard learned Deputy 
Government Advocate and the learned 
counsel for the respondent. On behalf 
of the State it has been contended that 
the learned trial Judge was in error to 
hold that the penalty of Rs. 15,000/- im- 
posed was unreasonable. He had no 
power to fix the amount of penalty at 
Rs. 3,750. On the other hand learned 
counsel for the  plaintiff-respondent sub- 
mitted that the defendant State was not 
entitled to any amount of compensation 
under the agreement. His contention in 
short is that when the plaintiff failed to 
complete the work within the stipulated 
period, no action was taken by the Chief 
Engineer (Irrigation) in terms of clause 2 
of the agreement. He allowed the plain- 
tiff to continue the work and accepted 
the performance of the contract work in 
March, 1957. Even the final bill was pre- 
pared in January, 1958 and it was only 
after that that the Chief Enzineer thought 
of imposing a penalty and which too had 
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not been levied by him. He only recom- 
mended the penalty to be imposed and it 
was the Chambal Control Board which 
fixed the amount of penalty at Rs. 15.000. 
According to the learned counsel, the 
Chambal Control Board had no authority 
to determine the penalty. It was also 
contended that the Department had nof 
suffered any loss and in this view the 
defendant State was not entitled to claim 
any compensation in accordance with the 
visions of Section 74 of the Contract 
ct. 


6. The appellant State has not 
pressed any other contention in its appeal 
except as stated above. Similarly. learn- 
ed counsel for the plaintiff-respondent 
does not contest the finding on issue 
No. 2. Thus the controversy for deter- 
mination between the parties is as to 
whether compensation could be recover- 
ed by the Public Works Department 
(Irrigation) from the plaintiff contractor 
for the belated completion of the work. 


Ta Section 74 of the Contract Ac 
provides “when a contract has been 
broken, if a sum is named in the contract 
as the amount to be paid in case of such 
breach, or if the contract contains any 
other stipulation by way of penalty the 
party complaining of the breach is entiti- 

ed, whether or not actual damages or loss 
is proved to have been caused thereby, 
to receive from the party who has broken 
the contract, reasonable compensation not 
exceeding the amount so named or, as 
the case may be, penalty stipulated for.” 
Accordinz to this provision, in the event of 
the breach of a contract whether actual 
damaze or loss is proved to have been 
caused, the party complaining may stil 
claim reasonable compensation not 
exceeding the amount named in the con 
tract. The provision, therefore, contem- 
plates that there must be a damage or 
Joss in fact. It is only in the event of 
want of proof that a reasonable com- 
pensation can still be determined by the 
Court and be paid to the party complain- 
ing. In Bhai Panna Singh v. Bhai Ariun 
Singh, AIR 1929 PC 179, the Board 
observed while interpreting Section 74 of 
the Contract Act “the effect of Section 74 
is to disentitle the plaintiffs to recover 
simpliciter the sum fixed in the contract 
whether penalty or liquidated damavzes. 
The plaintiffs must prove the damages 
they have suffered.” The provision of this 
section came for interpretation in S. A. 
Bhut v. V. N. Jamdar, AIR 1959 Bom 452. 
Mudholkar J. (as he then was) observed, 
“No doubt Section 74 says that where a 
sum is stated in the contract as payable 
to a party if a breach thereof caused by 
the other party the Court has power to 
grant compensation to the firm even 
though actual loss or damage is not prov- 
ed. But that does not mean that com- 
pensation can be awarded even though no 
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loss whatsoever has been caused. For 
the very concept of award of compensa- 
tion is bound up with loss or damage that 
results from a breach of contract. All 
that Section 74 permits is award of com- 
pensation even where the extent of the 
actual loss or damage is mot proved and 
gives discretion to the Court to fix the 
amount. ere, as here, no loss or 
damaze has ensued there can be no ques- 
tion of awarding compensation......... 


8. In Fateh Chand v. Balkishan 
Dass, AIR 1963 SC 1405, their Lordships 
of the Supreme Court held: 

“Section 74 of the Indian Contract 
Act deals with the measure of damages 
in two classes of cases (i) where the 
contract names a sum to be paid in case 
of breach and (ii) where the contract con- 
tains any other stipulation by way of 
penalty. We are in the present case not 
concerned to decide whether a contract 
containing a covenant of  forfei- 
ture of deposit for due performance 
of a contract falls within the first class. 
The measure of damages in the case of 
breach of a stipulation by wav of penalty 
is by S. 74 reasonable compensation not 
exceeding the penalty stipulated for. In 
assessing damages the Court has. subject 
to the limit of the penalty stipulated, 
furisdiction to award such compensation 
as it deems reasonable having regard te 
all the circumstances of the case. Juris- 
diction of the Court to award compensa- 
tion in case of breach of contract is un- 
qualified except as to the maximum stipu- 
lated: but compensation has to be reason- 
able, and that imposes upon the Court 
duty to award . compensation according 
_to settled principles. The section un- 
doubtedly says that the aggrieved party 
is entitled to receive compensation from 
the party who has broken the contract 
whether or not actual damage or loss is 
proved to have been caused by the 
breach. Thereby it merely dispenses with 
proof of “actual loss or damage”; it does 
not justify the award of compensation 
when in consequence of the breach no 
legal injury. at all has resulted because 
compensation for breach of contract can 
be awarded to make good loss or damage 
which naturally arose in the usual course 
of things, or which the parties knew when 
they made the contract to be likely te 
result from the breach. 

9. The same principle has been 
reiterated in another Supreme Court case, 
Maula Bux v. Union of India, AIR 1970 
SC 1955. According to these authorities, 
it is amply clear that if on account of 
breach of contract, the complaining party 
has not suffered any loss, he is not entitl- 
ed’ to any compensation whatsoever even 
if the sum is named in the contract and 
is to be paid in the event of breach. As 
already noticed, what the section provides 
that if the loss has in fact occurred, 
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but the complaining party has not been 
able to prove it, in that event, the Court 
has got a discretion to determine reason- 
able compensation and award the same 
to the complaining party. In the present 
case, the Chief Engineer (Irrigation) has 
come in the witness-box. He has very 
clearly and categorically stated that on 
account of the delay on the part of the 
contractor in completing the work, there 
occasioned, in fact, no loss to the Govern- 
ment. He has also admitted that the 
rates had gone high and the contractor 
continued to work and he did, in fact, 
complete the work. This is not disputed 
that the work entrusted to the plaintiff 
contractor was a very little part of the 
Chambal Project. Even if he had com- 
pleted the work, it was possible (sic) for 
the State Government to work the canal 
Shri Motiram D. W. 1 was right when 
he stated that the State Government did 
not suffer any loss on account of the 
belated completion of the work by the 
plaintiff. In view of this statement of 
the Chief Engineer (Irrigation) himself. 
it is difficult for us to hold that the 
Department sustained any loss on account 
of the breach of the contract in not 
having completed the work within the 
Stipulated time. Section 74 of the Con- 
tract Act is fully applicable and the 
defendant State was not at all entitled to 
recover any amount by way of compensa- 
tion from the plaintiff. 


10. There is also another aspect of 
the case. According to the terms of the 
agreement, the plaintiff was to complete 
the work on 9-1-1956 and the time was 
of the essence of the contract. It is also 
admitted that the work was not com- 
pleted by that date. Even if we ignor 
the accusations made by the plaintiff 
against the officers of the defendant State 
in not making it possible for the plaintiff 
to complete the work by 9-1-1956, we 
have to notice that the plaintiff was allow- 
ed to continue to work beyond that date 
and no action was taken against him and 
the performance of the part of bis con- 
tract was accepted. It is true that the 
Department did not extend the time 
formally, but it allowed him to work and 
complete the same in Mareh or April. 
1957. The Chief Engineer did not im- 
pose any penalty in terms of clause 2 of 
the agreement nor was the contract 
rescinded or the incomplete work got 
done by any other contractor. Even the 
final bill was prepared in January. 1958 
after the work had been completed in 
March or April, 1957. The penalty was 
imposed by the Chambal Control Board 
on 9-8-1958. According to the terms of 
the contract, the Chambal Control Board 
had no authority to fix any penalty in 
terms of the contract. It was the Chief 
Engineer (Irrigation) who alone was 
authorised to determine the compensation 
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for a breach of the contract and, asa 
matter of fact, it should have been done 
soon after 9-1-1956 when the plaintiff was 
not able to complete it. Clause 2 of the 
agreement provides that the compensa- 
tion shall be deducted from time to time 
as the delay would occur in the progress 
of the work. The Chief Engineer was the 
person to determine the compensation 
from time to time. in writing. Obviously 
he did not do. In the circumstances of 
the case, it would amount to a waiver of 
his right to fix the compensation and to 
recover the same from the plaintiff. Thus 
the penalty in question imposed was not 
by the Chief Engineer himself and 
secondly, no compensation was fixed in 
accordance with Clause 2 of the agree- 
ment. In this view of the matter, we are 
of opinion that no penalty could have 
been recovered by way of compensation 
from the plaintiff for the allezed breach 
of contract. 


Ii. The learned trial Judge was 
în error when he fixed Rs. 3750/- as.a 
reasonable compensation for the * non- 
completion of the contract work within 
time, by the plaintiff. In our opinion, 
the plaintiff was not at all liable to pay 
the compensation in the circumstances of 
the case. 


12. As a result of the foregoing 
discussion the defendant’s appeal fails and 
it is hereby dismissed. The plaintiffs 
cross-objection is partly allowed and we 
award a decree for Rs. 20,475.13 P plus 
interest from 22-5-1960 to the date of 
suit at the rate of 6% per annum. Thus 
the decree will be for Rs. 20,475.13 P plus 
Rs. 749.87 P as interest total Rs. 21,225/-. 
The plaintiff shall also get pendente lite 
and future interest on the amount of 
Rs. 20,475.13 P at the rate of 6% per 
annum till realisation. The plaintiff will 
get proportionate costs of both the 


Courts 
Ordered accordingly. 
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Rampartap, Appellant v. Smt. Ashi 
Bai, Respondent. 

Second Appeal No. 349 of 1970, D/- 
6-12-1970, against decree of Gopal Sahay 
Sharma Dist. J., Alwar, D/- 18-8-1970. 

(A) Civil P. C » (1908), Ss. 100-101 smani 
The guestion whether the intention of 
landlord by giving a particular notice 
was to terminate the tenancy or was 
merely to bring pressure on tenant to 
pay arrears of rent is a mixed question 
of fact and law. That qusetion cannot be 
raised in second appeal for the first time. 

(Para 7) 
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(B) Transfer of Property Act (1882), 
S. 106 — A notice which stated that a 
month’s notice was provided in the lease 
deed, that tenant might hand over vacant 
possession of premises within a month 
and failing that, after expiry of duration 
of notice; proceedings through Court 
would be taken, is not rendered bad for 
demanding vacant possession within the 
month. AIR 1856 Bom 113 & (1885) ILR 
7 All 899 & AIR 1963 All 581, Distinguish- 


ed. (Para 7) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 AN 581 (V 50) = © 
1963 All LJ 567, Ahmad Ali v. 
Jamal Uddin 
(1961) ATR 1961 Pat 350 (V 48). 
Jhalku Sinzh v. Chandrika Singh 
(1960) AIR 1960 All 544 (V 47) = 
1960 All LJ 152, Sunderlal v. Ram 
Krishan 
(1959) 1959 Raj LW 353, Harish 
Chandra v. Chothmal 
(1956) AIR 1956 Bom 113 (V 48), 
D. G. Mehta v. B. D. Chudasama 
(1955) AIR 1955 Raj 1 (V 42) = 
1955 Raj LW 499, Suraimal v. 
Sitaram l 6 
(1885) ILR 7 All 899 = 1885 AN 
WN 288, Bradley v. Atkinson 5. 7 


5. K. Jindal, for Appellant: D. P. 
Gupta and S. K. Keshote, for Respondent. 


JUDGMENT :— The only question 
calling for determination in this case is 
whether the notice of ejectment served 
by the plaintiff is valid? 


2. There is no denying the fact 
that in the lease deed Ex. 7 there is a 
condition that the landlord would give 
one month’s time to the tenant for vacat- 
ing the premises in question. The objec- 
tion on behalf of the appellant is that 
full one month’s time was not granted by 
the notice Ex. 8 served by the plaintiff 
on the defendant. In support of his con- 
tention learned counsel for the appellant 
has relied upon D. G. Mehta v. B. D. 
Chudasama, AIR 1956 Bom 113. 


3. In the present case in the notice 
Ex. 8 it is mentioned that “a notice of 
one month’s duration is being written, 
that the vacant possession of the premises 
may be handed over within one month 
and that failing that after the expiry of 
the duration of the notice, legal proceed- 
ings for ejectment would be taken 
through Court.” 


4. The contention of the learned 
counsel for the appellant is that the plain- 
tiff has demanded the possession of the 
premises before the expiry of one month 
and, therefore, the notice is bad. I am, 
however, not inclined to accede to this 
submission. The period of notice has been 
mentioned as one month and it has been . 
further made clear that it is only after 
the expiry of the period that the plain- 
tiff would resort to the proceedings 
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through the Court. Only an option has 
been given to the defendant to hand over 
possession within the period of notice. 
The Bombay case relied upon by the 
learned counsel is distinguishable on 
facts. It was found in that case that the 
language used by the landlord in the 
notice was slip-shod, so much so that the 
benefit of the slip-shod language could 
not be given to the Jandlord. Consequently 
I am unable to uphold the. appellant’s 
contention in this respect- 


Sa Another objection raised by the 
learned counsel for the appellant regard- 
ing the validity of the notice is that there 
is no mention of termination of tenancy 
in it but it only calls upon the defendant 
to vacate the premises after the expiry 
of the period of the notice and hand over 
possession of the same to the plaintiff. In 
this connection he has relied upon Bradley 
v. Atkinson, (1885) ILR 7 All 899. Sunder- 
lal v. Ram Krishan, AIR 1960 All 544 and 
Ahmad Ali v. Jamal Uddin, AIR 1963 All 
581. 


6. On the other hand learned 
counsel for the respondent has submitt- 
ed that in the present case the tenancy 
was at will and according to the terms 
of the Kabuliat Ex. 7 all that was requir- 
ed was to give one month’s time to the 
defendant for vacating the premises in 
question. It is. therefore, submitted that 
it was not necessary for the plaintiff to 
have strictly complied with Section 106 
of the Transfer of Property Act. In 
support of his contention he has relied 
upon Surajimal v. Sitaram, AIR 1955 Raj 
1 Harish Chandra v. Chothmal, 1959 Raj 
LW 353 and Jhalku Singh v. Chandrika 
Singh, AIR 1961 Pat 350. In the alterna- 
tive he has also argued that a notice of 
termination of tenancy is to be liberally 
construed, and the intention to deter- 
mine the ‘tenancy has to be gathered 
from the facts and circumstances of the 
case. It is argued that it is crystal clear 
from the language used in the notice 
Ex. 8 that the plaintiff did not want to 
continue the defendant as his tenant in 
the premises in question and therefore, 
even if it has not been stated in so many 
words that the tenancy is terminated, 
it must be inferred from the language of 
the notice as a whole that the intention 
of the plaintiff was clearly to put an end 
to the tenancy and to treat the possession 
of the defendant after the expiry of the 
period of notice as unauthorised. 


T: I have gone through the rulings 
cited at the Bar and have come to the 
conclusion that the authorities relied upon 
by the learned counsel for the appellant 
are distinguishable on facts. In (1885) ILR 
7 All 899 and so also in AIR 1963 All 581, 
it was inferred from the conduct of the 
plaintiff that his intention was only to 
bring pressure on the tenant to pay un 
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the arrears of rent and it was with that 
intention that possession of the premises 
was demanded from him, otherwise the 
intention was not to terminate the 
tenancy and treat the defendant-tenant as 
a trespasser after the expiry of the period 
of notice. It is a question of fact in each 
case whether the intention of the land- 
lord by giving a particular notice was to 
terminate the tenancy or only to bring 
pressure upon the tenant to pay the 
arrears of rent. No specific objection was 
taken by the defendant in the present 
case that the notice was bad because it 
did not terminate the tenancy as contem- 
plated by S. 111 (b) of the Transfer of 
Property Act. Only a wide and vague 
plea was taken that the notice was not 
legal. The objection which is specifically 
sought to be raised now cannot be said 
to be a pure question of law, but it is a 
mixed question of fact and law, namely, 
whether the intention of the landlord was 
to termnate the tenancy by the notice 
Ex. 8 or was merely to bring pressure on 
the defendant to pay up the arrears of rent 
or the notice was for any other purpose. 
Consequently in absence of any such plea 
having been raised by the defendant. the 
plaintiff had no opportunity to meet the 
case which is now sought to be put in 
second appeal. Besides that on goinz 
through the notice Ex. 8, I find that there 
is a definite statement therein that the 
plaintiff did not want to continue the 
tenancy of the defendant any further and 
that he wanted to have vacant possession 
of the shop after the expiry of the period 
of notice. Thus on reading the notice as 
a whole I am of opinion that the inten- 
tion of the plaintiff was to terminate the 
tenancy. In this view of the matter it 
is not necessary to go into the other 
question canvassed by the learned coun- 
sel for the respondent that the tenancy in 
the present case was at will and no notice 
of termination of tenancy was necessary. 


8. As a result of the foregoing dis- 
cussion I have come to the conclusion that 
the defendant-appellant is not entitled to 
get the plaintiffs suit dismissed on ac- 
sehen of any defect in the notice of eject- 
ment. 


9. The result Is that I do nof see 
any force in this appeal. and hereby dis- 
miss it. In the circumstances of the case, 
I leave the parties to bear their own 
costs. Two months’ time is allowed to 
the appellant to hand over vacant posses- 
sion of the shop in question failing which 
the respondent shall be entitled to execute 
the decree. 


Appeal dismissed. 
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AIR, 1971 RAJASTHAN 234 (V 58 C 52) 
C. B. BHARGAVA, J. 


Pirzada Anwarulhassan Hamzavi, Ap- 
pellant v. Razghubir Singh and others. 
Respondents. 


First Appeal No. 65 of 1969, D/- 8-12- 
1970, from judgment and decree of 
Shikharchand, Kochar, Dist. J.. Jhun- 
fhunu, D/- 27-2-1969. 

(A) Civil P. C. (1908), O. 7, R. 11 — 
In case of non-payment of additional 
Court-fee within the prescribed time, the 
Court should not dismiss the suit but re- 
ject the plaint. (Para J) 


(B) Court-fees and Suits Valuations— 
Court-fees Act (1870), Sch. I, Art. 1 — 
In appeal against the rejection of plaint 
under O. 7, R. 11, the appellant must pay 
the difference between the court-fee paid 
in the lower Court and the ad valorem 
court-fee demanded in that Court-—-(Case 
law discussed.) (Para 3) 


(©) Limitation Act (1963), Art. 130 
— The application made even during the 
pendency of appeal in the High Court 
for permission to continue it as forma 
pauperis is the same thing as an applica- 
tion for leave to appeal — It has, there- 
fore, to be within the limitation prescrib- 
ed by this article, i.e., 60 days from the 
date of decree appealed against. ILR 
(1955) 5 Raj 474, Followed. (Para 4) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 Punj 426 (V 48) = 
1961 Cur LJ (Part 1-G) 16, Tarlok . 
Singh v. Daljit Kaur . 2 
(1959) AIR 1959 Puni 387 (V 46) = 
ILR (1958) Puni 1. Atma Singh 
v. Mohanlal 2 
(1957) AIR 1957 Puni 315 (V 44) == 
59 Pun LR 265, Uday Chand v. 
Mohan Lal 
_(1955) ILR (1955) 5 Raj 474 = 
1955 Raj LW 548, Mt. Giani Bai 
v. Premchand 
(1949) AIR 1949 Nag 1 (V 36) = 
ILR (1948) Nag 565 (FB), Apparao 
Sheshrao Deshmukh v. Bhagubai 
(1939) AIR 1939 Pat 571 (V 26) = 
20 Pat LT 710, Gorakh Sahu v. 
Sheo Nandan Singh 2 
(1938) AIR 1938 Mad 498 (V 25) =. 
1938-1 Mad LJ 662. Kalliappa v. 
Kandaswami 2 
M. Mridul, for Appellant; P. N. Dutt, 
for contesting Respondents. 
JUDGMENT : This is an appeal from 
the judgment and decree dated 27th 
February, 1969, of the District Judge 
Jhunibunu, whereby plaintiff’s suit has 
been dismissed for non-payment of addi- 
tional, court-fee. The learned District 
Judge was in error in making an order 
of dismissal of the suit. In fact, the 
plaint should have been rejected under 
[Order 7, Rule 11, Civil P. C. On 29th 
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January, 1969, the Court passed an order 
that the plaintiff should pay ad valorem. 
court-fee on the sum of Rs. 4,16,620/25 P. 
for the first relief claimed in Para 33 of 
the plaint. It also directed the plaintiff 
to fix the valuation for the second relief 
and pay proper court-fee on it. For the 
third and fourth reliefs, the lower Court 
directed the plaintiff to pay ad valorem 
court-fee on Rs. 29,985/84 P. and Rupees 
'16,658/80 P. respectively. Time was 
allowed to the plaintiff to pay the deficit 
court-fee but he failed‘to do so and the 
plaint was, therefore, rejected on 27th 
February, 1969. 


Plaintiff has appealed against the said 
decree and a preliminary objection has 
been raised on behalf of the respondents 
that the memorandum of appeal is insuffi- 
ciently stamped. According to Art. 1 of 
Schedule 1 of the Rajasthan Court-fees 
Act, ad valorem court-fee has to be paid 
on the amount or value of the subject- 
matter in dispute. The appellant in the 
present case has paid a court-fee of Rs. 15 
only. The contention of the respondents’ 
counsel is that the subject-matter in dis- 
pute so far as this appeal is concerned is 
the court-fee demanded in the lower 
Court and that amount, excluding the 
valuation which is now to be fixed by the 
appellant for relief No. 2, comes te 
Rs. 23,395/- on which court-fee ought to 
have been paid on the memorandum of 
appeal. The contention is well founded 
and is supported by the decisions of seve- 
ral Hizb Courts. 


2. In Apparao Sheshrao Deshmukh 
v. Mt. Bhagubai, AIR 1949 Nag 1 (FB), 
it was held: 


“A memorandum of appeal filed 
against the rejection of a plaint under 
O. 7, Rule 11 (c), Civil P. C., should bear 
ad valorem court-fee on the difference be- 
tween the court-fee paid and the court- 
fee demanded in the lower Court. 


The subject-matter in dispute in so 
far as the appellant is concerned is the’ 
extra court-fee demanded of him by the 
Court. The whole of the claim which he 
prefers in the Court below is never dis- 
missed when the plaint is rejected. After 
the rejection of the plaint the umsuccess- 
ful plaintiff has two courses open to him. . 
He can accept the decision of the trial 
Court and present a fresh plaint. or he 
can appeal against the order which 
amounts to a decree. In the second case 
the dispute involves only the demand for 
the extra court-fee and it is not right to 
say that the dispute covers the entire 
controversy in the suit about which no 
decision has really taken place.” 

Similar view was taken in Kalliappa v. 
Kandaswami, AIR 1938 Mad 498, Gorakh 
Sahu. v. Sheo Nandan Singh, AIR 1939 
Pat 571, Uday Chand v. Mohanlal, AIR 


1957 Puni 315, Atma Singh v. Mohan Lal. 
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ATR 1959 Puni 387 and Tarlok Singh v. 
Daljit Kaur, AIR 1961 Punj 426. 


3. With respect, I agree with the 
iew taken in the aforesaid decisions and 
the appellant ought to have paid ad 
valorem court-fee on the court-fee 
demanded in the Iower Court. The appel- 
lant should, therefore, pay the deficit 
court-fee. The court-fee payable accord- 
ing to the order of the lower Court is 
« Rs. 23395/- on the first and third and 
fourth reliefs of the plaint. In the lower 
Court, plaintiff paid a court-fee of Rs. 15 
and, therefore, on the memorandum of 
appeal he ouzht to have paid court-fee on 
the sum of Rs. 23380/- which comes to 
Rs. 1265/-. For the second relief, no 
valuation has yet been fixed. The appel- 
lant will fix the valuation for the second 
tig and pay proper court-fee on it as 
well. 


A. On 12th November, 1970, an 
application was submitted on behalf of 
the appellant that he may be allowed to 
maintain this appeal as a pauper. This 
seems ‘to have been done on realisation 
of the fact that ad valorem court-fee is 
required to be paid on the amount of 
court-fee demanded in the lower Court. 
However, application is not within 











days is provided for leave to appeal as a 
pauper to the High Court from the date 
of decree appealed from. In this case, 
the decree was passed on 27th February. 
1969, and the present application which 
has been preferred on 12-11-1970 is clear- 
y barred by limitation. In Mt. Giani Bai 
v. Prem Chand. ILR (1955) 5 Raj 474, it 


“Where an. appeal was filed and then, 
on the Court ordering the payment of 
court-fee on it, the appellant made an 
application asking for permission to con- 
tinue the appeal, which had already been 
filed, in forma pauperis, it was held that 
such an application was the same thing 
as an application for leave to appeal as a 
pauper and was governed by Art. 170 and 
not by Art. 181.” 

This application is, therefore, rejected. 


5e Learned counsel for the appel- 
lant wants time to pay the deficit court- 
fee. Two months’ time is allowed to the 
plaintiff to pay the deficit court-fee as 
ordered above. The case be put up after 
two months. 


Order accordingly. 
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AIR 1971 RAJASTHAN 235 (V 58 C 53) 
C. M. LODHA, J. 


Jagjivansingh and others, Appellants 
v. Ahmed Bux and others, Respondents. 


Second Appeal No. 430 of 1964, DJ- 
ree eae against decree of Civil and 
Addl. Jalore, D/- 26-3-1964. 


7 pkuhn Act (1908), Art. 149 
-—— Article does not apply to a suit by a 
person deriving title from Government. 
(1904) ILR 32 Cal 129 (PC) & AIR 1924 
Cal 394 & AIR 1926 Mad 1155, Foll. 
(1882) ILR 8 Cal 230, Dissented from. 


(Para 7) 
(B) Civil P. C. (1908), Ss. 100- 101 — 
Second appeal — Objection that defend- 
ant’s possession over disputed land was 
precarious and not adverse cannot be 
allowed to be taken for the first time in 
second appeal. (Para 13) 
Cases Referred: Chronological Paras 
(1926) AIR 1926 Mad 1155 (V 13) = 
97 Ind Cas 253, Venkata Sia 
narayana v. Venku Naidu 7, 10, 12 
(1924) AIR 1924 Cal 394 (V 11) = 
28 Cal WN 66, Annada Mohan 
v. Kina Das 7, 9, 12 
(1904) ILR 32 Cal 129 = 31 Ind App 
203 (PC), Jagadindranath Roy r 
Hemanta Kumari Debi 7, 8. 12 
(1882) ILR 8 Cal 230 = 10 Cal LR 


41, Koylashbashiny Dossee v. 
Gocoolmoni Dossee 11. 12 
Lekh Raj Mehta, for Appellants: 


M. C. Bhandari, for Respondents. 

JUDGMENT: The suit out of which 
this second appeal by the plaintiffs arises, 
was instituted on 18-8-1960 in the Court 
of Munsiff, Jalore for possession of a 
plot of land, situated in the town of 
Jalore. 

2. The plaintiffs’ case is that the 
plaintiff No. 1. Jagiivansingh and Mangi- 
lal father of plaintiffs Nos. 2 to 5 purchas- 
ed this land from one Baghsingh by a 
registered sale deed Ex. 1 dated 29-10- 
1958 for Rs. 400/-. This plot of land, ac- 
cording to the plaintiffs, originally be- 
longed to the Government which had 
granted a “patta” of the same to Bagh- 
singh on 17-9-1955 (Ex. 2). The plaintiffs’ 
case is that they got possession of the 
land from MBaghsingh on the day they 
purchased the same but they permitted 
the defendant Ahmed Bux to occupy it 
on their behalf. It was stated that when 
the plaintiffs wanted to get back posses- 
sion of the land, the defendant Ahmed 
Bux evaded to hand over the possession 
of the land to the plaintiffs. and ultimate- 
ly when the plaintiffs served a notice on 
Ahmed Bux, the latter in his reply to 
the notice denied the plaintiffs’ title to the 
land and asserted his own. It was, there- 
fore, prayed that a decree for possession 
of the land may be granted in favour of 
the plaintiffs. 
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3. The defendants Ahmed Bux 
and his sons Mohammed and Jaboor 
Mohammad denied the plaintiffs’ claim 
and pleaded inter alia that they had ac- 
quired title to the land by adverse posses- 
sion. Their defence was that the land 
belonged to one Phool Shah from whom 
they had purchased ‘it for Rs. 175/- on 
17-6-1954 (vide receipt Ex. A). 


4. The learned Munsiff by his 
judgment dated 23-10-1962 dismissed the 
plaintiffs’ suit. The plaintiffs filed appeal 
which was dismissed by the learned 
senior Civil and Additional Sessions 
Judge, Jalore by his judgment dated 
26-3-1964. Consequently the plaintiffs 
have come in second appeal to this Court. 


5. Learned counsel for the appel- 
lants has urged that the Courts below 
have committed an error of law in hold- 
ing that the defendants have perfected 
their title to the land by adverse posses- 
sion. It is submitted that according to 
the finding arrived at by the Courts 
below, Phool Shah from whom the de- 
fendanits allege to have derived their 
right to the land got possession over it 2 
or 3 years before 1947 when Phool Shah 
is allezed to have gone to Pakistan. The 
argument is that Baghsingh, the predeces- 
sor in title of the plaintiffs got the ‘patta’ 
of the land in question from the Govern- 
ment in 1955 and by that time the defend- 
ants’ possession even, according to the 
finding arrived at by the Courts below 
had been only for about 11 years. It is 
urged that no adverse possession could be 
effective against the Government unless 
the defendants had completed it by being 
in possession for 60 years or more. The 
suit was instituted in 1960 and conse- 
quently it is argued that as against the 
predecessor in title 
Baghsinzh, the defendants had remained 
fin possession of the land in question only 
for 5 years or So, and the period of 11 
years prior to the grant of the ‘patta’ by 
the Government to Baghsingh could not 
be tagged to this period of 5 years so as 
to complete the defendants’ adverse 
possession over the land for more than 
12 ‘years. 


6. It may be observed that this 
aspect of the case was not put before the 
lower Courts. However, since the learn- 
ed counsel for the appellants has not 
challenged the finding of fact arrived at 
by the lower Courts in this connection 
and seeks to arzue the question of limita- 
tion on the basis of that finding, I have 
allowed him to arzue the point. 


7. It may be pointed out that the 
period of limitation for a suit by. or on 
behalf of the Government is 60 vears 
under Article 149 of the Limitation Act 
No. IX of 1908 but it is well settled that 
this Article does not apply to a suit by 
a person deriving title from the Govern- 
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ment. In this connection reference may 
be made to Jagadindra Nath Roy v. 
Hemanta Kumari Debi, (1904) ILR 32 Cal 
129 (PC). Annada Mohan Roy Chowdhury 
v. Kina Das, AIR 1924 Cal 394 and 
Venkata Suryanarayana v. Venku Naidu, 
AIR 1926 Mad 1155. 


8. In (1904) ILR 32 Cal 129 (PC), 
it was observed by their Lordships of the 
‘Privy Council at page 138: 

“The defence of limitation was based 
upon the case that the plaintiff had been 
out of possession for more than twelve 
years, and such is the fact, as found in 
both Courts. To this it was answered that 
the period of limitation was sixty years. 
as if the suit had been brought by the 
Secretary of State. This view found 
favour with the first Court. but was re- 
jected by the High Court. It is enough to 
that on this point their Lordships entirely 
concur with the learned Judges of the 
latter Court.” 

9. In AIR 1924 Cal 394, where a 
purchaser of land from Government sued 
to recover possession within 60 years. but 
more than 30 years from the commence- 
ment of adverse possession and within 12 
years of the purchase, it was held that 
the suit was barred under Article 144 
which prescribed a period of 12 vears. 
It was observed that if the suit had been 
instituted by the Government it would 
not have become barred for 60 vears 
under Article 149. 


10. Azain in AIR 1926 Mad 1155, 
where a person had been in adverse 
Possession for 12 years of lands belong- 
ing to Government and the lands were 
granted by the Government to a third 
person, it was held that the grantee can 
successfully be met with a plea of adverse 
possession, although it would have been 
open to the Government to resume the 
lands, 60 years adverse possession not 
having been completed as against ‘the 
Government. It was further observed 
that the question whether 12 years posses- 
Sion as against the grantee was completed 
before the grant or afterwards is immate- 


rial. 

11. Learned counsel for the appel- 
lants. however, invited my attention to 
Koylashbashiny Dossee v. Gocoolmoni 
Dossee, (1882} TLR 8 Cal 230. wherein it 
was observed that “in the case of Govern- 
ment or any person claiming under Gov- 
ernment, Art. 149 of the Limitation Act 
provides the period of sixty years; and it 
therefore follows that the Government 
or an auction-purchaser claiming under 
the Government must sue within sixty 
years after the cause of action arose to 
resume Lakheraj land, even although held 
on a grant alleged to have been made 
after 1790.” With utmost respect I may 
State that in that case there is no dis- 
cussion of the law on the point and it 
appears to have been taken for granted 
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that any person claiming under the Gov- 
ernment is entitled to the benefit of the 
period of limitation of 60 years prescrib- 
ed under Article 149 of the Limitation 
Act, 1908. 

12. As already pointed out above, 
the Calcutta High Court in AIR 1924 Cal 
394, has taken a contrary view even 
though -the earlier authority of ‘that 
Court, (1882) ILR 8 Cal 230, does not ap- 
pear to have been brought to the notice 
of the learned Judges, who decided the 
later case. Moreover. the view taken in 
the later case of the Calcutta High Court 
and so also in the Madras case, AIR 1926 
Mad 1155, is in accord with the view 
taken by their Lordships of the Privy 
“Council in (1904) ILR 32 Cal 129 (PC). 
Consequently, I hold that the plaintiffs 
are not entitled to the benefit of 60 vears 
period of limitation prescribed under 
‘Article 149 of the Act of 1908 and that the 
suit is barred under Article 144 of the 
Limitation Act in view of the fact that 
the defendants had completed their 
adverse possession extending over 12 
years by the ‘time the plaintiffs had 
instituted the present suit. 

13. The only other point argued 
by the learned counsel for the appellants 
is that the defendants’ possession over the 
land in question was precarious and not 
adverse. Suffice it to say that no such 
objection was taken by the plaintiffs in 
any of the Courts below. Moreover, the 
learned first appellate Court has come to 
the conclusion on the basis of the evi- 
dence on record that the hut standing on 
the land in question was not constructed 
by Bhaghsingh and that Phool Shah and 
the defendants had been in continuous 
possession of the land. since 2 or 3 years 
before 1947 A.D. The theory of permis- 
sive occupation of the defendant Ahmed 
Bux at the instance of the plaintiffs has 
also been rightly rejected by the Courts 
below. In-this view of the matter the 
finding of the Court below that the defen- 
dant had been in adverse possession of 
the land in dispute for more than 12 
years must be accepted and does not call 
for any interference. 

14. The result is that I do not see 
any force in this appeal and hereby dis- 
miss it. But in the circumstances of the 
case I leave the parties to bear their own 
costs. 

Appeal dismissed. 
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Vyas Gopichand, Appellant v. Mattoo 
Lal and others, Respondents. 


Second Appeal No. 364 of 1964, D/- 
19-11-1970, against judgment and decree 
of Janaki Nandan Bhargava, Sr. Civil J., 
Jaipur, D/- 12-2-1964. _ 
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(A) Civil P. C. (1908), O. 6, R. 17 R 
ere a right of passage on the basis of 
joint ownership and in the alternative as 
an easement was claimed, and no question 
of light and air was at all raised in the 
plaint, a belated application for amend- 
ment of the plaint seeking to introduce a 
case of easement of light could not be 
allowed. (Para 5) 
(B) Civil P. C. (1908), Order 6, Rule 2 
and Order 2, Rule 3 — Taking a plea of 
being owner of and having a right of 
easement over the same land though not 
commendable may be allowed if pleas 
are taken in the alternative — (Easements 
Followed. (Paras 6, 10, 15) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 All 572 (V 54) = 
ILR (1967) 2 All 34, Maharaj 
Singh v. Baljit Singh 
(1966) AIR 1966 Bom 266 (V 53) ‘= 
1965 Mah LJ 688, Kesardeo v. 


athmal 
(1966) AIR 1966 Raj 265 (V 53) = 
1966 Raj LW 288, Shivpyari v. _ 
= Mt. Sardari 6, 7, 14, 15 
(1961) 1961 Raj LW 213. Magniram oe 
» d3 


6, 12 


v. Rustam 
AIR 1960 Madh Pra lil 
Me 47) = 1959 Jab LJ 690, Sayra- 


_ Dal V. edji 

(1956) AIR 1956 All 415 (V 43) =! 
1956 All WR (HC) 239, Atiaa 
Khatoon v. Aqila Bano 

(1930) AIR 1930 All 877 (V 17) ‘= 
1930 All LJ 1537, Dwarka v, 
Ram Jatan 

(1926) AIR 1926 Mad 728 (V 13) =. 
23 Mad LW 609 (FB), Subba Rao 
v. Lakshmana Rao 6, 11. 13 

(1907) ILR 34 Cal 51 = 4 Cal LJ 
437 (FB), Narendra Wath Barai 
v. Abhoy Charan Chattopadhya 6 

R. K. Kapoor, for Appellant; S. L. 
Mardia, for Respondents. 

JUDGMENT :—- This is a plaintiffs 
second appeal arising out of a suit for 
injunction. 

2. The houses of the parties and 
some other persons are situated in the 
Same compound in the city of'Jaipur. In 
order to understand the nature of the 
dispute arising between the parties it may 
be useful to refer to the plan Ex. 1 filed 
by the plaintiff. The plaintiff's house is 
shown in the plan in yellow colour, and 
the defendant MHarinarain’s house has 
been shown in blue colour. It may be 
Stated here that the defendant Harinarain 
died during the pendency of this litiga- 
tion and is now represented by his heirs 
who are respondents Nos. 1 to 7 before 
me. The plaintiff’s case as set out in the 
plaint is that the ‘Tibara’ shown with the 
mark ‘G’ in the plan is the joint property 
of the parties, and that the portion mark- 
ed ‘H’ contiguous to ‘G’ towards the west 
is common to the parties and Bharatmal. 
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It was alleged that on 13-11-1957 the de- 
fendant raised a wall between the por- 
tions ‘G’ and ‘H’ and put shutters in it 
and after closing the door of the plain- 
tiffs room ‘F’ opening in the “Tibara’ ‘G‘ 
at the point ‘E the defendant deprived 
the plaintiff altogether of the use of the 
“Tibara’ ‘G’ as well as ‘H’ which the plain- 
tiff used as a passage for coming into and 
going out of the room ‘F’. It was further 
alleged that the defendant had wrong- 
fully converted the‘Tibara’ 'G’ to his own 
exclusive use by making it a kitchen. 

The plaintiffs case in the first in- 
stance was that the ‘Tibara’ ‘G’ and ‘H’ 
jointly belonged to the parties, and in 
the alternative he pleaded that in case 
he failed to prove his joint ownership to 
the “Tibara’ ‘G’ he was still entitled to 
use the “Tibara’ ‘G’ as a passage by way 
of easement. On these allegations the 
plaintiff prayed that the wall raised by 
the defendant between the ‘Tibaras’ ‘G 
and ‘H’ may be ordered to be demolished 
and so also the obstruction put by the 
defendant at the plaintiffs door ‘E’. He 
also prayed for a perpetual injunction 
restraining the defendant from obstruct- 
ing the plaintiff in using the 'Tibaras’ ‘G’ 
and ‘H’ as a passage for coming into and 
going out of the room ‘F’. The defendant 
denied the plaintiff’s suit and pleaded 
inter alia that the ‘Tibaras’ ‘G’ and ‘H’ 
exclusively belonged to the defendant and 
that the plaintiff had not acquired any 
right of way by prescription through the 
said “Tibaras’. 

3. After recording the evidence 
produced by the parties the learned Mun- 
suf (West) Jaipur City dismissed the 
plaintiffs suit. 

4. Agperieved by the judgment and 
decree of the trial Court the plaintiff filed 
appeal, but the same was dismissed by 
the learned Senior Civil Judge, Jaipur 
City No. 1 by his judgment dated 12-2- 
1964. Consequently, the plaintiff has 
come in second appeal to this Court. 


5: Learned counsel for the appel- 
lant has urged that the Courts below had 
wrongly disallowed his application ‘for 
amendment of the plaint which he had 
submitted in the trial Court on 27-11- 
1961. It may be observed that by the 
proposed amendment the plaintiff wanted 
to introduce a case for easement of light 
and air through the door ‘EH’, which he 
had not set up in the plaint filed by him 
as far back as on 4-1-1951. The learned 
Senier Civil Judge came to the conclu- 
sion that the proposed amendment would 
introduce a new case. I have looked into 
the plaint and it is amply clear from the 
allegations made therein that the plain- 
tiff claimed a right of passage through 
the ‘Tibara’ in question on the ground 
that it was jointly owned by the parties 
and that in any case he had acquired a 
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right of way by prescription through it. 
There was no question of light and air 
raised in the plaint at all. The applica- 
tion for amendment was also considerably 
belated. In these circumstances, I do not 
see any ground for interfering with the 
discretion exercised by the lower Courts 
in disallowing the application of the 
plaintiff for amendment of the plaint. 


6. The next contention raised by 
the learned counsel for the appellant is 
that the Courts below had wrongly shut 
out his case based on the ground of ease- 
ment simply because he had alleged in 
the plaint that he was joint owner of the 
‘Tibara’ in question, besides alleging in 
the alternative that he had acquired a 
right of way by prescription through the 
‘Tibara’. It is submitted that the learn- 
ed Senior Civil Judge did not correctly 
appreciate the rationale of the decision 
in Kesardeo v. Nathmal, AIR 1966 Bom 
266, and that the principle laid down in 
Magniram v. Rustam, 1961 Raj LW 213, 
and Sayrabai v. Ahmedji, AIR 1960 Madh 
Pra 111, has not been correctly appre- 
ciated. His argument is that the mere 
fact that the plaintiff has asserted his 
ownership to the ‘Tibara’ would not be 
sufficient to defeat his claim for his right 
of way by easement and that the Courts 
below should have examined the evidence 
led by the parties to determine whether 
the plaintiff had succeeded in proving his 
claim based on easement for right of way- 
In support of his contention he has relied 
upon Shivpyari v. Mt. Sardari, ATR 1966 
Raj 265, AIR 1960 Madh Pra 111, Atiaa 
Khatoon v. Aqila Bano, AIR 1956 All 415, 
Maharaj Singh v. Baljit Singh, AIR 1967 
All 572, Dwarka v. Ram Jatan, AIR 1930 
All 877. Subba Rao v. Lakshmana Rao, 
AIR 1926 Mad 728 (FB) and Narendra 
Nath Barai v. Abhoy Charan Chatto- 
padhya, (1907) ILR 34 Cal 51 (ŒB). 


T: I do not think it necessary to 
discuss the authorities relied upon by the 
learned counsel for the appellant in 
detail as in my opinion most of them have 
been referred to and thoroughly discussed 
in the judgment of D. M. Bhandari J., in 
AIR 1966 Raj 265. Bhandari dJa observed 


as follows :— 


“If a person under a mistaken belief 
that he has a higher right of ownership 
over the land of the other which he has 
in fact not got, has been doing for the 
requisite period of 20 years something 
which is otherwise sufficient for the 
acquisition of the right of easement he 
must be deemed to have acquired such 
right notwithstanding the fact that in his 
mind whatever he is doing, he is doing in 
the belief that he is the owner of the 
other land though it turns out that he is 
not the owner of that other land.” 

It was further observed 3 
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“Unity of ownership is thus destruc- 
tive to the acquisition of the right of 
easement but the same cannot be said of 
a person who is making an unfounded 

aim on another land if as a matter of 
fact he is making only a limited use of 
the other land.” 
It is important to note that it is only in 
cases where a person has exclusive posses- 
sion of another land over which he seeks 
to aequire easement, that prima facie, 
the physical acts which he is doing on 
the land of the other will be referred to 
his exclusive possession, unless there is 
strong evidence that the animus was only. 
„to acquire an easement. 


oO M In AIR 1956 All 415, it was 
held that even if the owner of the 
dominant tenement claimed to be a joint 
owner of the servient tenement he could 
not have properly claimed a right to 
receive light and air or a right of way 
over the joint land and it was open fo 
the other. joint owner to resist the claim’ 
if made. The essential ingredient of 
‘animus’ is there if the servient tenerhent 
does not belong to the person claim- 
ing the easement absolutely and if the 
exercise ‘of the right is capable of being 


resisted. 

9. Again in AIR 1967 All 572, 
where a person was discharging water 
for over 20 years from a house of which 
he was exclusive owner over the land 
belonging to the coparcenery of which he 
was a member but in respect of which 
he had no right to flow water. it was held 
that he had acquired a prescriptive right 
a easement to flow water on coparcenery 
and. 


10. Tt is true that no plaintiff can 
be allowed to take the impossible position 
of being the owner of and of having a 
simultaneous right of easement over the 
same land. But where the reliefs claim- 
ed upon ownership and upon the right of 
easement in respect of the same property 
are not claimed simultaneously, but in 
the alternative there is no law which 
bars the plaintiff from relying on the 
alternative claim, even though the action 
of the plaintiff may not be commendable. 
ane was the view ‘taken in AIR 1930 All 

Tis 


11. Again in AIR 1926 Mad 728 (FB), 
it was held that the mere putting forward 
of a claim of ownership in legal proceed- 
ings is not conclusive against a right of 
easement. -~ 

12. In AIR 1966 Bom 266, it was 
observed in Para 5 that it is only in case 
of other: easements (that is easements 
other than those for the access and use 
of light and air and for support) that it 
is necessary to enjoy them as of right in 
order to acquire an absolufe rizht in res- 
pect of them. In the operative part of 
the judgment it was held that in the 
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absence of any belief in the ownership of 
the land it must be presumed that the 
plaintiff had the animus of enjoying the 
right of easement as an easement. 

13. It may be observed that in 
Magniram’s case, 1961 Raj LW 213. the 
learned Judge cited with approval the 
following observation from AIR 1926 Mad 
728 (FB). 

“Our opinion is that while ‘the mere 
putting forward of a wider claim in legal 
proceedings is not conclusive against a 
right of easement, 'yet the question quo 
animo egerit to what purported character 
are the acts of user to be ascribed is one 
which the Court must answer.” 

14. In the later case of this Court 
AIR 1966 Raj 265, it has been made 
further clear that there may be a set of 
circumstances in a claim for easement 
where animus may be of no importance . 
unless the user is referable to exclusive 
possession whereby he cannot be deemed 
to acquire any right of easement except 
under very exceptional circumstances. 


15. I am in respectful agreement 
with the view expressed in AIR 1966 Raj 
265, and consequently hold that the find- 
ing of the leamed Senior Civil Judge 
that the plaintiff cannot claim the right 
of easement of passage because he had 
based his suit with respect to it on the 
allezed right of joint ownership to the 
‘Tibara’ is not correct. I am further of 
opinion that even though the plaintiff had 
based his claim with respect to a right 
of way through the “Tibara’ in question 
both on account of joint ownership as 
well as easement in the alternative, his 
Claim for easement cannot be rejected on 
the sole ground that he had made such a 
claim on the basis of joint ownership 
also. In this view of the matter, it is 
necessary to determine whether the plain- 
tiff has succeeded in proving his right of 
passage by prescription through the 
‘Tibara’ in question. 

16. As regards the merits of the 
plaintiff’s claim regarding easement, none 
of the Courts below have discussed the 
evidence led by the parties. The learn- 
ed first appellate Court has rejected the 
plaintiffs claim in this respect on the 
ground that P. W. 2 Mangla had stated 
that the plaintiffs room had been used 
as a store and consequently the case of 
right of way through the door ‘E’ is ruled 
out. This argumentis apparently fallacious 
because the right of way can be claimed 
to the room ‘EF’ irrespective of the ques- 
tion as to what use the room may be 
put. The other ground relied upon by 
the lower appellate Court for rejecting 
the plaintiffs claim for easement is that 
the door ‘E’ is at a height of 1’ from the 
ground level of the ‘Tibara’ and that the 
height of the door is only 5’. and conse- 
quently the door could not have been 
used for egress and ingress. This ground 
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has also no substance inasmuch as the 
door ‘E’ can be used for entrance into 
and exit from the room ‘F even if its 
height is only 5’ and the sill of the door 
is at a height of 1’ from the floor of the 
“Tibara’. aa 

It is conceded by the learned counsel 
for the parties that the relevant evidence 
produced by the parties as -tọ the right 
of passage claimed by the plaintiff 
through the “Tibara’ ‘H’ has not been dis- 
cussed at all. In the circumstances the 
only proper course is to send the case 
back to the first appellate Court for deci- 
Sion regarding the claim made by the 
Plaintiff of the right of way by prescrip- 
tion on merits. 

17. The result is that I allow this 
appeal, set aside the judgment and decree 
of the Senior Civil Judge, Jaipur City 
No. 1 dated 12-2-1964 and remand the 
case to the Court of Additional District 
Judge No. 1, Jaipur City for a fresh 
decision after hearing the parties on the 
lines indicated above. 

18. In the circumstances of the 
case, I leave the parties to bear their own 
costs. 

Case remanded. 





AIR 1971 RAJASTHAN 240 (V 58 C 55) 
P. N. SHINGHAL, J. 


‘Gulab Devi. Applicant v. 
Sahai, Respondent. 

Civil Revn. Appln. No. 409 of 1968, 
’ D/- 17-11-1970, against order of Kedar 
Nath Gupta Addl. Munsiff, Jaipur City 
No. 1, D/- 27-5-1968. 

Civil P. C. (1908), Order 18, Rule I 
— Court cannot refuse the plaintiff to 
examine a person holding power of 
attorney for plaintiff and insist that plain- 
tiff himself must record his own state- 
ment in support of his claim in the suit. 
(1866) 6 Suth WR 231 & (1910) 1 KB 327 
& (1957) 2 All ER 155, Ref. (Para 3) 
Cases Referred: Chronological Paras 
(1957) 1957-2 All ER 155 = 1957-2 

QB 55, Jones v. National Coal 


Board 
(1910) 1910-1 KB 327 = 79 LJ KB 
363, In re Enoch and Zaretzky 
Bock and Co.’s Arbitration 
(1866) 6 Suth WR 231, Morno Movyee 
Debee v. Bheem Coomar Chow- 
dhry 3 
P. C. Bhandari, for Applicant. 
ORDER: This revision application of 
the plaintiff is directed against the order 
of Additional Munsiff No. 1, Jaipur City. 
dated May 27, 1968, by which he refused 
to permit the- plaintiff’s learned counsel 
to examine, in evidence, the person hold- 
ing the power of attorney of the plaintiff, 
and directed that the plaintiff should re- 
ee e L 
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cord her own statement in support of her 
claim in the suit. 

2. The plaintiff feels aggrieved on 
the ground that it was not open to the 
trial Court to refuse to examine her wit- 
mess, particularly when he is her husband 
and holds her power of attorney and is 
well acquainted with the facts of the 
case. It is also her grievance that the 
Munsiff has taken it upon himself to 
decide who will be examined as her wit- 
ness. 

Be Order 18, Rule 1, Civil P. C. 
fives the plaintiff the right to lead her 
evidence, and this had to be so in the pre- 
Sent case as the proceedings were ex 
parte so that there was no dispute about 
the plaintiff’s right to begin. As such it 
was open to her to examine her witness 
Or witnesses, and the learned Munsiff 
committed an error of law in the exer- 
cise of his jurisdiction when he denied 
that right to the plaintiff and refused to 
examine her attorney as her witness. He 
committed another similar error in decid- 
ing,.on behalf of the plaintiff that she 
should record her own statement in sup- 
port of her claim in the suit. The posi- 
tion of the law has been examined and 
Stated as follows in Morno Moyee Debee 
v. Bheem Coomar Chowdhry, (1866) 6 
Suth WR 231 :— 

“Now, it is not the business of the 

Court to determine what witnesses shall 
be examined; the parties must select 
their own witnesses and call upon the 
Court to examine such of them as they 
may offer for examination.” 
Reference may also be made to In re 
Enoch and Zaretzky Bock & Co.’s Arbitra- 
tion, 1910-1 KB 327, where it has been 
held that neither a Judge nor an umpire 
has any right to call a witness in a civil 
action without the consent of the parties. 
This decision has been followed in Jones 
v. National Coal Board, 1957-2 All ER 
155, where it has been observed (at 
page 159) that the Judge sits to hear and 
determine the issues raised by the parties, 
not to conduct investigation or examina- 
tion on behalf of the society at large. and 
that if a Judge should himself conduct 
the examination of witnesses he would 
be blamed for descending into the arena 
of the controversy. It has further been 
stated as a firmly established rule of law 
that the Judge must rest content with 
the witnesses called by the parties. 

4, It is therefore quite clear thaf 
the learned Munsiff has acted in the 
exercise of his jurisdiction illegally in 
making the impugned order. The revision 
application is allowed. the impugned 
order dated May 27, 1968 is set aside and 
the Munsiff is directed to examine such 
witnesses as are produced by the plaintiff 
in support of her claim in the suit. 

Revision allowed. 
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C. M. LODHA, J. 


Natha Singh, Appellant v. Sanwalia 
and another, Respondents. 


Second Appeal No. 362 of 1964, D/- 
10-11-1970, against judgment and decree 
of U., S. Acharya, Dist. J, Bharatpur, D/- 
27-3-1964. 

Specific Relief Act (1963), S. 39 — 
Where defendant arbitrarily kept level 
of his kotha such as to allow flow of 
water from his parnala into  plaintifi’s 
nohra, plaintiff cannot be compelled to 
actept mere compensation. Since such 
user would be a burden on plaintiff’s 
house and would in due course of period 
ripen into easement plaintiff is entitled to 
mandatory injunction — (X%+Ref: Ease- 
ments Act (1882), S. 35). (Para 7) 


M. M. Tewari, for Appellant: D. K. 
Soral, for Respondents. 

JUDGMENT :— This is a plaintiff’s 
second appeal arising out of a suit for 
injunction. 

2. The plaintiff's case is that ‘the 
defendants who are brothers constructed 
a ‘Parnala’ in their house 3 to 4 days 
before the institution of the suit so as to 
discharge the rain water as well as filthy 
water over the plaintiffs ‘nohra’ ‘which 
they had no right to do. Consequently, 
it was prayed that the ‘parnala’ may be 
closed and an injunction may be issued 
against the defendant not to discharge 
water in the plaintiffs ‘nohra’. The 
defendants pleaded in their written state- 
ment that the ‘nohra’ on which the 
water was discharged from their house 
through the ‘parnala’ in question did not 
belong to the plaintiff and that in any 
case they had acquired prescriptive right 
of easement to discharge water through 
the ‘parnala’ in question. 


3s After recording the evidence 
produced by the parties the learned Civil 
Judge, Bharatpur held that the defend- 
ants had failed to prove the alleged pres- 
criptive right to discharge water through 
the ‘parnala’ in question on to 
the plaintiffs ‘Nohra’ and that 
the ‘parnala’ had been construct- 
ed a few days before the institution of 
the sult as alleged by the plaintiff. In spite 
of having given this verdict in favour of 
the plaintiff, the learned Civil Judze vet 
refused to decree the plaintiffs suit on 
the ground that the defendants had so 
constructed their ‘kotha’ so as to keep 
the level for flow of water towards the 
plaintiffs ‘Nohra’ and consequenlty the 
defendants would be put to inconvenience 
and expense if the ‘parnala’ was closed. 
In this view of the matter the learned 
trial Court awarded Rs. 15/- by way of 
damages to the plaintiff and dismissed his 
suit for issue of Injunction. 
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4. Agerieved by the judgment and 
decree of the trial Court the plaintiff 
filed appeal in the Court of District 
Judge, Bharatpur who while maintaining 
the decree for dismissal of the suit for 
injunction enhanced the damages award- 
= z the plantiff from Rs. 15/- to Rupees 


Be Dissatisfied with the judgment 
and decree by the learned District Judge. 
Bharatpur the plaintiff has filed this 
sce appeal. 

I am constrained to mention at 
the very outset that the learned District 
Judge, Bharatpur, did not appreciate the 
true position in law. The trial Court had 
found that no prescriptive right of ease- 
ment had accrued to the defendants who 
had constructed the ‘parnala’ in question 
as alleged by the plaintiff a few days 
before the filing of the suit. The plaintiff 
was not guilty of any laches and had 
never consented to the discharge of 
water through the ‘parnala’ in question 
from the defendants’ house onto his 
‘nohara’. The defendants have no right 
or authority In law to -thus invade the 
peaceful user of the ‘nohara’ by the plain- 
tiff by discharging water from his house 
into the ‘nohra’ and thereby create a 
nuisance. No easement of necessity has° 
been pleaded by the defendants and if 
the defendants had without any justifica- 
tion and arbitrarily kept the level of 
their ‘Kotha’ so as to allow the flow of 
water towards the plaintiff's ‘Nohra’ 
through the ‘parnala’ in question, , they 
have to think themselves and no law can 
compel the plaintiff to suffer the invasion 
of his rights by compulsory acceptance of 
st a a 

T: It is perfectly clear that the 
‘Nohra’ is the property of the plaintiff 
and by building the ‘parnala’ or water 
spout in question which results in flow 
of water passing from the house of the 
defendants on to the ‘Nohra’ of the plain- 
tiff, the defendants have definitely placed 
burden on the plaintiff’s house, a burden, 
which if allowed to exist, would in the 
course of 20 years ripen into an easement 
which cannot be interfered with by the 
plaintiff, and the  plaintifi’s property 
would thus become the  servient tene- 
ment qua the defendants’ house. In these 
circumstances irrespective of the question 
whether the defendants’ action amounts 
to a nuisance or not, an Injunction cani 
be granted to the plaintiff to stop the flow 
of water from the defendants’ house 
throuzh the ‘parnala’ or water spouf. 


8. The judgments of the Courts 
below suffer from an error of law and 
must be sef aside. 

9. Accordingly, I allow this ap- 
peal, sef aside the judgments and decrees 
of the Courts below and hereby decree ' 
the plaintiffs suit by issuing a mandatory 


. Injunction against the defendants to close 
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the ‘parnala’ in question through which 
the water is being discharged from the 
defendants’ house over the plaintiffs 
‘Nohra’. The defendants are further 
restrained from discharzing water from 
their house over the plaintiff’s ‘Nohra’ in 
future. As a necessary corollary the 
decree awardinz Rs. 75/- as damages to 
the plaintiff in Hieu of refusal of injunc- 
tion is also set aside. 
10. In the circumstances, I leave 
the parties to bear their own costs. 
Appeal allowed. 
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P. N. SHINGHAL, J. 


Bhanwar Lal, Applicant v, Moti Lal 
and others, Non-applicants. 


Civil Revn. Appln. No. 296 of 1970, D/- 
G-11-1970, from order of R. P. Mitruka, 
Addl. Munsiff No. 1, Jodhpur, D/- 1-5- 
1970. 

Civil P. C. (1908), S. 24 (1) (b) (Gi) — 
A transfer of a suit is valid if at the time 
of transfer, the transferee Court has 
jurisdiction to try the suit — That it had 
no jurisdiction at the time of the reinstitu- 
tion of suit is no bar. AIR 1962 All 503, 


° Bel. on; AIR 1964 SC 489, Explained. 


"oy 


(Paras 3 and 5) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 489 (V 51) = 

(1964) 1 SCR 362, Lakshmi Narain 

y. First Addl. Dist. J., Alaha- 

bad 
(1962) AIR 1962 All 503 (V 49) = 

1962 All LJ 544, Sarijudei v. 


Rampati Kunwari 3. 5, 6 
(1957) AIR 1957 Raj 241 (V 44) = 
1957 Raj LW 190, Ranulal v. 


Daudas 
(1957) AIR 1957 Raj 336 (V 44) = 
1957 Rai LW 468, Doongarmal v. 


Roopsingh l 
(1955) 1955 All LJ 307 = 1955 All 
WR (HC) 303, Cyril Austin 
Spencer v. M. H. Spencer 3 
(1952) AIR 1952 Punj 103 (V 39) = 
54 Pun LR 1 (FB), Gordhan Das 
Baldev Das v. Governor General 
in Council 3 
(1949) AIR 1949 Bom 182 (V 36) = 
51 Bom LR 122, C. P. Banneriee | 
v. B. S. Irani © 8 
. (1943) AIR 1943 FC 24 (V 30) = 
ILR (1943) Kar FC 21, Venugopala 
Reddiar v. Krishnaswami Reddiar 3 
(1920) AIR 1920 Pat 29 = 5 Pat 
LJ 588, Jannat Husain v. Gulam 
-' Kutubuddin Ahmad 
(1918) AIR 1918 Mad 100 (V 5) = 
8 Mad LW 259, Vaithilingam 
Chetty v. Kaliaparumal Mudali 3 
J. C. Maloo, for Applicant; N. L. 
Chhangani, for Non-applicants. 
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ORDER: This. is an application in 
revision of defendant Bhanwarlal against 
the order of Additional Munsiff No. 1, 
Jodhpur, dated May i, 1970, rejectinz the 
challenge to the jurisdiction and the 
competence of his Court to try the suit. 

Ze The suit was instituted in the 
Court of Civil Judge, Jodhpur, on June 3, 
1967, as its value was Rs. 2,660/- and it 
was not triable by the Munsiff whose 
pecuniary jurisdiction was up to Rupees 
2,000/-. The learned District Judge trans- 
ferred the suit for trial to Additional 
Civil Judge, Jodhpur. By virtue of the 
delegation of the State Government’s 
powers under sub-section (2) of Sec. 19 
of the Rajasthan Civil Courts Ordinance, 
1950, hereinafter referred to as “the 
Ordinance,” the High Court issued a 
notification under clause (b) of the pro- 
viso to sub-sec, (1) of Section 19 direct- 
ing that the jurisdiction of the Munsiffs 
mamed in the notification shall, with 
effect from October 2, 1969, extend to the 
hearing and determination of any suit 
or original proceeding of which the value 
does not exceed Rs, 5,000/-- The Regis- 
trar of the High Court issued letter 
No. Gen./II/28/69/10498 dated September 
2, 1969 bringing the aforesaid direction 
to the notice of all the subordinate courts 
and clarifying that, for the present, civil 
suits and original proceedings of which 
the value does not exceed Rs. 5,000/-, 
pending in the Courts of Civil Judzes, 
Shall not be transferred to the munsiffs 
but shall continue to be heard and deter- 
mined by them.- This was followed by 
another order dated January 23, 1970, by 
which the Registrar informed ali the 
District Judges that all civil suits of the 
value of Rs. 5,000/- and below, pending 
in the Courts of Civil Judges, may be 
transferred by them under -Section 24, 
Civil P. C. to the munsiffs having juris- 
diction to try them, The District Judge 
of Jodhpur then passed an order on 
February 7, 1970 transferring the pre- 
sent case for trial to Additional Munsiff 
No. 1, Jodhpur, under Section 24, Civil 
P. C. The case therefore stood trans- 
ferred to Additional Munsiff No. 1. 
defendants moved an application on April 
2, 1970 raising an objection that Addi- 
tional Munsiff No. 1 had no jurisdiction 
to try the suit. As that objection has 
been rejected by the learned Additional 
Munsiff on May 1, 1970, as aforesaid, 
defendant Bhanwarlal has. come up in 
revision to this Court. 

3. Tt has been argued by Mr. 
Maloo, learned counsel for the defendant- 
applicant, that in the absence of any law 
depriving the Additional Civil Judge of 
his jurisdiction to try the suit, it was not 
legal for the learned District Judge to 
transfer it for trial to a lower Court, 
namely, the Court of Additional Munsiff 


-~No. 1, Jodhpur. He has tried to support 
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his argument by a reference to Vaithi- 
lingam Chetty v. Kaliaperumal Mudali, 
AIR 1918 Mad 100; Jannat Husain v. 
Gulam Kutubuddin Ahmad, AIR 1920 Pat 
99: Venugopala Reddiar v. Krishnaswaml 
Reddiar, AIR 1943 FC 24; C. P. Banneriee 
v. B. S. Irani, ATR 1949 Bom 182; Gordhan 
’ Das, Baldev Das v, Governor General in 


Council, AIR 1952 Punj 103; Cyril Austin. 


Spencer v. M. H. Spencer, 1955 All LJ 
307; Ranulal v..Daudas, AIR 1957 Rai 
941: Doongarmal v. Roopsingh, ATR 1957 
Raj 337 and Lakshmi Narain v. First 
Addl. Dist. J. Allahabad, AIR 1964 SC 
489. On tthe other-hand Mr. Chhangani 
has argued that a case can validly be 
transferred to a Court when, at the time 
lof the transfer, it has jurisdiction to try 
it: eyen though there may be no such 


jurisdiction in that court when the case’ 


was instituted. He has supported his 
argument by a reference to certain ob- 
servations in Surjudei v. Rampati Kun- 
wari, AIR 1962 All 503 with respect to 
the scope of Section 24, C. P. C. 


4, I have already set out the facts 
and the developments bearing on the 
question of the jurisdiction of Additional 
Munsiff No. 1, Jodhpur, and they are not 
at all in dispute. It is also not disputed 
that the notification issued by the High 
Court on September 1, 1969, referred to 
above, is a valid notification. It follows, 
therefore, that with effect from October 
2. 1969, when the direction in the noti- 
fication became effective in regard ito the 
jurisdiction of the concerned munsiffs, 
Additional Munsiff No. 1, Jodhpur, had 
the jurisdiction to hear and determine 
any suit or original proceeding of which 
the value did not exceed Rs. 5,000/-. As 
the present suit has been valued at 
Rs. 2,660/-, it is quite apparent that the 
learned Munsiff had the jurisdiction to 
hear and determine it from October 2, 
i969 onwards. 

5. Section 24, Civil P. C. makes 
provision for the general power of trans- 
fer and withdrawal, inter alia, of all 
suits pending in any Court, and for its 
transfer for trial or disposal to amy sub- 
ordinate Court competent to try or dis- 
pose of the same. This power is vested 
in the High Court and the District Court, 
and is exercisable at any stage of the 
suit, appeal or other proceeding as long 
as it is pending in any subordinate Court. 
The relevant provision for withdrawal 
and transfer, with which I am concerned 
in the present case, is to the following 
effect,— 

“24 (1) On the application of the 
parties...... or of its own motion... the 


(a) 
(b) withdraw any  suit....... .. pending 
in any Court subordinate to it, and— 
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(ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
competent to try or dispose of the same; 
o 

i (iii ETE E EE AT A 

It will thus appear that the learned Dis- 
trict Judge had the power to withdraw 
the present suit as it was pending in the 
Court of the Additional Civil Judge 
which was a Court subordinate to the 
District Court. He had the power to 
transfer it for trial to the Court of Addi- 
tional Munsiff No. 1, Jodhpur, as it was 
also a,gCourt subordinate to the District 
Court. So also, I have no doubt that. by 
virtue of the High Courts notification 
dated September 1, 1969 mentioned above, 
the Court of Additional Munsiff No. 1, 
Jodhpur, was competent to try the suit 
with effect from October 2, 1969 and 
possessed that competence on February 7, 
1970 when the District Judge transferred 
it to that Court for trial. The competence 
of the transferee Court for purposes of 
Section 24 (1) (b) (ii) Civil P. C. has to 
be judged with reference to the point of 
time at which the case is transferred, and 
it therefore appears to me that the Dis- 
trict Judge’s order of transfer dated 
February 7, 1970 is valid in law and ‘that 
the objection of the defendants dated 
April 2, 1970 has rightly been rejected by 
the learned Additional Munsiff. As has 
been stated, Mr. Chhangani has placed 
reliance on AIR 1962 All 503 in which a 
Similar view has been taken that the 
transferee court must be competent to try 
the case at the time when the transfer is 
ordered and not that it must have been 
competent for sometime previously or that 
it was competent to hear the suit when it 
was instituted, I am in respectful agree- 
ment with this view. 


Ga Sarjudei’s case, AIR 1962 Ali 
503 came up for consideration before 
their Lordships of the Supreme Court in 
AIR 1964 SC 489. As Mr. Maloo has reli- 
ed on that judgment of their Lordships, 
I may as well refer to it in some detail. 
The suit in Lakshmi Narain’s case, AIR 
1964 SC 489 was instituted on January 26, 
1949, in the court of Civil Judge, Mathura. 
It was dismissed on November 27, 1951 
and -first appeal No. 37 of 1952 was, insti- 
tuted in the High Court on February 8, 
1952 as the valuation was above Rs. 5,000/- 
The appeal was however ‘transferred to 
the District Judge after the Bengal. Agra 
and Assam Civil Courts Act (XII of 1887), 
was amended in 1954, so as to substitute 
Rs. 10,000/- for Rs. 5,000/- for purposes of 
the appellate jurisdiction. The District 
Judge could therefore entertain an ap- 
peal up to the value of Rs. 10,000/-, and 
the High Court of Allahabad made an 
order for the transfer of the appeal to him. 
The appellant objected to the jurisdiction 
of the transferee court to hear the appeal, 
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but it was overruled. A writ petition was 
filed in the High Court under Articles 226 
and 227 of the Constitution. Jt was dis- 
missed by a learned Single Judge by a 
reference to the decision of the Division 
Bench in Sarjudei’s case, AIR 1962 All 503. 


The appeal to the Division Bench was also’ 


dismissed for the same reason. On special 
leave, their Lordships of the Supreme 
Court held, on the basis of Section 3(1) of 
the Bengal, Agra and Assam Civil Courts 
Act, 1887, that under it only the High 
Court was competent to hear the appeal 
within the meaning of Section 24, Ç. P. C. 
so that it could not be transferred tda sub- 
ordinate court. The decision in Lakshmi 
Narain’s case, AIR 1964 SC 489 cannot 
therefore be said to have overruled the 
view taken in Sarju Del's vase, AIR 1962 
All 503. On the other hand, their Lord- 
ships of the Supreme Court have taken 
side to make the following clear observa- 
on.— 


“We are here not concerned with the 

question whether in the absence of a sav- 
ing clause, like the one introduced by Sec- 
tion 3{1), the High Court would have been 
right in taking recourse -to S. 24 of the 
Code of Civil Procedure. But in the face 
of Section 3 (1) of the Act, it is impossible 
to hold that the- District Courts, were 
competent to hear appeals of the valuation 
of ten thousand rupees or less in suits de- 
cided before the Act came into force, and 
appeals from which were pending before 
the High Court.” 
Tt will thus appear that the validity of 
that portion of the decision in Sarju Dei’s 
case, AIR 1962 Alf 503 on which I have 
placed reliance, namely, that the case can 
be transferred under Section 24. C. P, C. 
if the transferee court is competent, af 
the time when the transfer is ordered, to 
try the suit, remains unshaken and de- 
serves to be followed. 


7 I have gone through the cases 
cited by Mr. Maloo, but none of them re- 
lates to the question of the competence of 
the transferee court with reference to the 
provisions of Section 24 C. P. C. In fact 
all of those cases are clearly distinguish- 


- able. 


8. In the view I have taken, the 
revision application fails and is dismissed 
but, in the circumstances, there will be no 


order as to the costs. _ 
Revision dismissed, 
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Kalu Ram, Appellané v. Ghisalal, 
Respondent. 
_ First Appeal No, ££ of £963, D/- 4-11- 
1970. against order of Shikbar Chandra 
Kochar Sr. Civil J,, Sikar, D/- 4-2-1963. 
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Civil P. C. (1908), Order Al, E. 27 (1) 
(b).— Additional evidence im an appel: 
late Court cannot be allowed merely to 
patch up the weakness of the case in trial 
C (Paras 4 and 9) 
Referred: Chronological Paras 
(1968) AIR 1968 SC 406 (V 55) = 

1968-1 SCR 608, Sunderlal and p 
Sons v. Bharat Handicraft EE 


(1963) AIR 1963 SC 1526 (V 50) = 


1964-2 SCR 35, Venkataramiah. 
v. Seetharama Reddy tO 
(1951) AIR 1951 SC 193 (V 38) = 
1951 SCR 258, Arjan Singh v. 
Kartar Singh E 
(1939) AIR 1939 PC 117 (V 26) = 
43 Cal WN 669, Surendra Bahadur 
v. Behari Singh 
(1931) AIR 1931 PC 143 (V 18) = 
58 Ind App 254, Parsotim y. Lal 
Mohar 5 
= Hastimal, for Appellant; R. K. 
Rastogi, for Respondent. 

JUDGMENT: This is an appeal from 
the judgment and decree dated 4th 
February, 1963, of ‘the Senior Civil 
Judge, Sikar, 

2. A preliminary decree for sale 
of the mortgaged property in terms of 
O. 34 Rule 4, Civil P. C. has been passed 
in favour of the plaintiff respondent. The 
suit is for enforcement of four mortgazes 
dated 2nd December 1947, 16th April, 
1948, 27th May, 1950 and 19th July, 1951, 
alleged to have been executed by defend- 
ant No. 1 in favour of the plaintiff. 
the deeds are duly registered, According 
to the plaintiff who is the son of Kedar: 

mal, the original mortgagee, a sum of 
Rs. 155'71/14/- is due against the defend- 
ants on the said mortgages. Defendant 
No. 2 has been impleaded because he is 
the son of defendant No. 1 and is a mem- 
ber of the joint Hindu . family with his 
father. The suit was contested by both 
the defendants. Defendant No. Z denied 
the execution of the mortgages as also 
the receipt of any consideration. It was 
stated that in gambling transactions with 
the plaintiff he had to pay about Rupees 
15000/- to him and he pledged about 70 
Tolas of gold ornaments and when he 
asked him to render accounts and return 
the gold ornaments, he falsely instituted 
the present suit against him. Objection 
regarding the non-joinder of necessary 
parties and misjoinder of defendant No. 2 
were also taken. Defendant No. 2 raised 
Similar pleas and further added that even 
if the mortgages were found proved to have 
been executed by his father, he was nog 
liable because the said mortgages were 
without any legal necessity. A number 
of issues were framed and issue No. $ is 
as follows: 

“Were the mortgage-deeds marked as 
Ex. 1, Ex. 2, Ex. 3 and Ex, 4 executed by, 
Kalooram defendant’’?, 
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Both parties gave evidence in regard to 
the issues and the learned Senior Civil 
Judge on a consideration of the evidence 
came to the conclusion that the said mort- 
Sages were executed by Kalooram defen- 
dant. The other issues were also decided 
in favour of the plaintiff as a result of 
which the decree as stated above was pass- 
ed in his favour. 

3. In this appeal it was contended 
on behalf of the appellant that the lower 
court was in error in holding that execu- 
tion of the mortgage-deeds has been prov- 
ed. It is contended that thotgh it might 
have been proved by the plaintiff and the 
scribe of the documents that the docu- 
ments were signed by defendant No. 1, 
but due attestation by two witnesses of 
such execution has not been proved in the 
case. On this point both parties were 
heard at great length and eventually 
learned counsel for the respondent conced- 
ed that though plaintiff examined the at- 
testing witnesses of the document in the 
case, but none of them gave evidence that 
defendant No. 1 had signed the mortzage- 
deeds in their presence or they had re- 
ceived his personal acknowledgment of 
having signed the document. It was urg- 
ed that evidence about due attestation of 
the documents was not led because all the 
deeds produced in the case are registered 
and there was no specific denial of execu- 
tion of the mortgage-deeds by the defen- 
dants. Learned counsel thereafter on 24th 
July, 1970. made an application under 
Order 41, R. 27, C. P. C. to allow him to 
ive fresh evidence as regards the attesta- 
tion of the mortgage-deeds. Another ap- 
plication was moved on 4th August, 1970, 
that in case plaintiff is not allowed to give 
additional evidence, he may be permitted 
to withdraw the suit with the permission 
to file a fresh suit because ‘there was a 
technical defect on which the suit is like- 
ly to fail. 

4. Arguments were heard on both 
these applications, It is clear that addi- 
tional evidence in appeal can only be 
allowed to be produced under two condi- 
tions (a) where the lower Court has re- 
fused to admit evidence which ought to 
have been admitted and (b) where the 
appellate Court requires it to be produced 
to enable it to pronounce judgment or 
for any other substantial cause. But the 
provision of O. 41, Rule 27 is not intend- 
ed to allow a party to patch up the weak 
parts of his case and fill up omissions in 
the Court of appeal. Further, the power 
so conferred upon. the Court is to be very 
Sparingly exercised. See Parsotim v. Lal 
\Mohar, AIR 1931 PC 143. 


5. In Arjan Singh v, Kartar 
Singh, AIR 1951 SC 193, the principles 
laid down by the Privy Council in the 
above case were approved and it was 
held thats 
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“The discretion given fo the appel- 
late Court by O. 41, R. 27 to receive and 
admit additional evidence is not an 
arbitrary one but is a judicial one circum- 
scribed by the limitations specified in 
that rule. If the additional evidence is 
allowed to be adduced contrary to the 
Principles governing ‘the reception of 
such evidence, it will be a case of im- 
proper exercise of discretion, and the 
additional evidence so brought on the 
record will have to be ignored and the 
case decided as if it is non-existent.” 


6. In the present case, clause (aj 
of O. 41, Rule 27 (1), is not applicable. 
Reliance is however placed on clause (b), 
and it is contended that there is a sub- 
stantial cause for allowing the plaintiff 
to produce additional evidence ' because 
he was misled in not giving evidence of 
due attestation as there was no specific. 
denial by the defendant in his pleadings. 
Attention is invited to the provisions of 
Order VI, Rule 8 and O. VIII, Rule 2, 
Civil P. C. However, in the present 
case, the defendants ïn their written 
Statements not only generally denied the 
execution of the mortgage-deeds but in 
paragraph 16 specifically stated that the 
mortgage-deeds dated 2nd December, 
1947, 16th April, 1948, 27th May, 1950 
and 19th July, 1951 had neither been 
executed nor got completed by defend- 
ant No. 1 nor did the defendants hand 
over possession of the property to the 
plaintiff. Not only this but during 
the examination of the plain- 
tiffs witnesses whose signatures appear 
as attesting witnesses to the documents, 
specific questions were put in cross-exa: 
mination whether defendant No. 1 had 
put his signatures on the documents in 
their presence and they denied that the 
executant had put his signatures on the 
documents in their presence. In such 
circumstances it cannot be reasonably 
contended that there was no specific 
denial of the mortgage-deeds by the de- 
fendant which misled the plaïntiff in not 
leading evidence about due attestation. 

Te In Surendra Bahadur v. Behari 
Singh, AIR 1939 PC 117, the plea of the 
defendant in the written statement wasy 


“The contesting defendant does not 
admit the execution and completion of 
the document sued on, nor is receipt of 
any consideration of the same admitted.” 
There also an argument was raised that 


-there was no specific denial of the execu- 
. tion of the mortgage-deed, but their 


Lordships held that on the above plea 
taken In the written statement and the 
fact that at the trial the pleader who ap- 
peared for the party had hotly contend- 
ed that the execution and due attestation 
of the mortgage bond in suit was not 
proved, if was clear that the execution of 
the mortgage-deed was specifically deni- 
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ed. Here also, as stated earlier, the cross- 
examination directed against the plain- 
tiffs witnesses was to elicit information 
whether there was due attestation of the 
documents. . 

8. Section 68 of the Indian Evi- 
dence Act reads as follows: 

"68. If a document is required by 
law to be attested, it shall not be used as 
evidence until one attesting witness at 
Teast has been called for the purpose of 
proving its execution, if there be an 
attesting witness alive, and subject to 
the process of the Court and capable of 
giving evidence: 

Provided that it shall not be neces- 
sary to call an attesting witness in proof 
of the execution of any document. not 
being a will, which has been registered in 
accordance with the provisions of the 
Indian Registration Act, 1908, unless its 
execution by the person by whom it 
purports to have been executed is specif- 
cally denied.” | | 
In case the plaintiff had thought that hig 
Case was covered by the proviso to Sec- 
tion 68, he would not have examined any 
attesting witness of the mortgage-deeds. 
But he took care to examine attesting 
witnesses for each document and un- 
luckily for him their evidence fell short 
of the proof of due attestation required 
under the Transfer of Property Act. be- 
cause they admitted that the executant 
had not signed the deeds in their presence 
nor had they received from the execut- 
ants a personal acknowledgment of his 
signature. I have not discussed the evi- 
dence of the witnesses to the documents 
because it was conceded at the bar that 
the statements of the witnesses are not te 
that effect. Under the circumstances, 
therefore, it will have to be held that 
there was a specific denial of the execu- 
tion of the mortzage-deeds by the defend- 
ants and there was no ground for the 
plaintiff to have been misled on that 
score, 

9. The next question is whether 
‘there is any requirement of the Court 
under clause (b) of O. 41, R. 27 (1) to take 
additional evidence. In a case like the 
present where the party had full oppor- 
tunity to adduce evidence which was 
available to him and in fact did produce 
evidence, the Court would not invoke the 
above provisions to patch up the weak- 
ness of his case. The Court does not re- 
quire any further evidence to be taken 
for pronouncing judgment in the case. 
There is also no other substantial cause 
due to which the Court may feel justified 
in taking additional evidence. 

10. Learned counsel for the respon- 
dent placed much reliance on Vankata- 
ramiah v. Seetharama Reddy, AIR 1963 
SC 1526. But that case too simply reite- 
rates what has been laid down in the 
earlier decisions of that Court. The 
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. allowing the plaintiff to give 


A.LRB, 


observations made in the case cannot ba 
construed to enlarge the scope of O. 41, 
ets 27. In that case it was observed 
at: 
= “Under R. 27 (1), the appellate Court 
has the power to allow additional evi- 
dence not only if it requires such evi- 
dence “to enable it to pronounce judzment 
but also for “any other substantial cause”. 
There may well be cases where even 
though the Court finds that it is able ta 
pronounce judgment on the state. of re- 
cord as it is, and so it cannot strictly say 
that it requires additional evidence to 
enable it to pronounce judgment, it still 
considers that in the interest of justice 
something: which remains obscure should 
be filled up so that it can pronounce its 
judgment in a more satisfactory manner. 
Such a case will be one for allowing 
additional evidence for any other sub- 
stantial cause under R. 27 (1) (b) of the 
Code, 
Such requirement of the Court is not 
likely to arise ordinarily unless some 
inherent lacuna or defect becomes ap- 
parent ‘on an examination of the evidence. 
It may well be that the defect may ba 
pointed out by a party, or that a party 
may move the Court to supply the defect, 
but the requirement must be the require- 
ment of the Court upon its appreciation 
of the evidence as it stands.” 
So it is clear that it must be the require- 
ment of the Court and if the Court so 
considers such evidence can be produced 
not only to enable it to pronounce judg- 
ment but also for any other substantial 
cause. and fill up obscurities. 

11. In the present case, I have 
not felt persuaded that there is any sub- 
stantial Cause requiring the Court to 
clear any obscurity in the case. In ə 
recent case in Sunder Lal & Son v. 
Bharat Handicrafts Pvt. Ltd. AIR 1968 
SC 406, where a document which was 
sought to be produced as additional evi-« 
dence was in the possession of the party 
but he did not rely, upon it in the High 
Court and it was urged that the- im- 
portance of the document was not realis- 
ed by. those in charge of the case before 
the High Court, the Supreme Court held 
that there was no substantial cause with« 
in the meaning of Order 41, Rule 27 of 
the Code of Civil Procedure, and addi- 
tional evidence was not allowed to ba 
brought on the record. 

12. For the foregoing 


reasons Í 
do not find any © sufficient 


ground for 
additional 


evidence in the case. The application is, 


therefore, rejected, 

18. Then comes the question of 
allowing the plaintiff to withdraw thea 
suit with permission to bring a fresh suit 
Mr. Rastogi at this stage has urged that 
the plaintiff may only be allowed to with- 


_ draw his suit. It is not insisted that 
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permission fo withdraw the suit be given 
with liberty to bring a fresh suit. I do 
not see any objection in permitting the 
plaintiff to withdraw the suit. The plain- 
tiff can at any time after the institution 
of the suit withdraw it as against all or 
any of the defendants. 


14. The appeal is, therefore. ac- 
cepted, the judgment and decree of the 
lower Court is set aside and the plaintiff 
is permitted to withdraw the suit as 
against both the defendants, but in the 
circumstances of the case when the 
lower Court has found and _ rightly so 
that defendant No. 1 did execute all the 
mortgage-deeds by putting his signatures 
upon them and the plaintiff is compelled 
to withdraw the suit because the so- 
called attesting witnesses have not depos- 
ed that defendant No. 1 had put his 
sighatures upon the deeds in their pre- 
sence, or they had received personal 
acknowledgments thereon from him, the 
parties shall bear their own costs through- 
out. I desite to impress upon those who 
are called upon to prove the mortgage- 
deeds to bear in mind the definition of 
‘attested’ as stated in Section 3, Transfer 
of Property Act and provision of Sec. 68 
of the Evidence Act. Provisions of both 
these sections should be strictly observed 
unless the case squarely comes within the 
proviso to Section 68. 

e Appeal allowed. 
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= Mishrilal, Appellant v. District Judge, 
Jodhpur and others, Respondents. 
Special Appeal No. 241 of 1970, D/- 
28-10-1970, from order of this Court in 
C. W. P. No. 1116 of 1970. 


: (A) Legal Practitioners Act (1879), 
S. 36 — A District Judge deputing sub- 
ordinate Judge to enquire into toutism of 
a person and to report the result has 
jurisdiction in law to reopen the question 
and declare the person as tout notwith- 
standing the negative report provided he 
gives him an opportunity of hearing. 
AIR 1936 All 6414 & AIR 1930 Lah 405, 
Distinguished. 

The Authority mentioned in Sec. 36 
(1) does not exhaust its power after dele- 
gating the enquiry to the subordinate 
Court and has still power either to accept 
or reject or modify the enquiry report 
under Section 36 (2A) submitted to it. 
The Authority under Section 36 (1) is 
only empowered to finalise the list of 
touts and not the subordinate Court who 
is deputed to enquire into the matter 


under Section 36 (2A). - (Para 7) 
(B) Legal - Practitioners Act (1879), 
Section 36 (1) Expln. — A resolution 
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passed at a meeting held in pursuance of 
a notice of gemeral meeting issued by 
Secretary, Bar Association to its members 
indicating the time, place and busimess of 
the meeting viz., to consider the report 
of a sub-committee into. toutism of cer- 
tain persons attached to the notice is in 
compliance with the explanation to Sec- 
tion 36 (1) It was not necessary to men- 
tion names of persons to be declared: as 
touts in the notice. (1962) 1 Cri LJ 329 
(Gui), Dissented from. (Para 11) 


(C) Rajasthan High Court Ordinance 
(1949), S. 18 — A finding of fact will not 
be disturbed by High Court sitting in 
Special appeal in extraordinary jurisdic- 
tion. (Para 12) 


(D) Legal Practitioners Act (1879), 

Section 36 — An order under S. 36 (4) . 
excluding tout from entering precincts of 
Court imposes reasonable restriction - on 
the fundamental right under Article 19 
(1) (d) of the Constitution in the interest 
of general public and is saved by Art..19 


5) — (X-Ref:— Constitution of India, 
Art. 19 (1) (d) and (5). ATR 1952 All 
491, Rel. on. (Para 13) 


(E) Legal Practitioners Act (1879), 
Section 36 (4) — An order of District 
Judge excluding touts “fromthe precincts 
of the Courts” should be interpreted to 
mean that the prohibition is restricted to 
his own Court and also Courts subordi- 
nate to him and not High Court — The 
word precincts does not mean entire en- 
closure within which Court buildings and 
other offices are situated. (1903) DLR 26 
Mad 596 & AIR 1923 Cal 484, Rel. on. 

(Para 14) 
Cases Referred: Chronological Paras- 
(1962) 1962 (1) Cri LJ 329 = 1962- 
3 Guj LR 27, Chimanlal Bhogi- 
lal Shah v. Pandurao Bbhailal 
Desai TE 
(1952) ATR 1952 All 491 (V 39) = 
1952 Cri LJ 910, In the matter 
of Phool Din 13 
(1930) ATR 1930 All 641 (V 17) = l 
32 Cri LJ 140, Kapoor Chand Jain 


v. Emperor 
(1930) AIR 1930 Lah’ 405 (V 17) =: 
31 Cri LJ 1219, Fakir Chand v. 


Emperor 5, 9 
(1923) AIR 1923 Cal 484 (V 10) = 
25 Cri LJ 34, Jagat Chandra 
Ghosh v.° Emperor 14 
(1903) ILR 26 Mad 596, Bahu Sahib 
v. District Judge of Madras 14 
Mangharam, for Appellant; C€. L. 


Agarwal, for Respondents Nos. 3 and 4. 
J. S. Saluja as an intervener. 

BERI, J.:— This is a special appeal 
under Section 18 of the Rajasthan High 
Court Ordinance, 1949, directed against’ 
the rejection in limine of a civil writ 
petition by a learned single Judge of this 
Court in a matter relating’ to the declaras, 
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tion of the petitioner as a tout under 
fa 36 of the Legal Practitioners Act, 


2. The petitioner is a citizen of 
India and claimed to be employed as a 
clerk to an Advocate at Jodhpur. Mr. 
O. C. Chatterji, Advocate and 14 others 
made an application to the District Judge, 
Jodhpur, that some 8 named persons be 
declared as touts. The petitioner was not 
included in that list. The learned Dis- 
trict Judge acting under Section 36 (2A) 
of the Legal Practitioners Act, 1879 asked 
the Civil Judge, Jodhpur, to inquire into 
the matter and report. During the 
pendency of this inquiry the allegations 
against the 8 persons named by Mr. 
Chatterji received the consideration of 
the Rajasthan High Court Advocates 
Association, Jodhpur. The Association 
appointed a Sub-Committee and it not 
only found that the 8 persons mentioned 
by Mr. Chatterji were touts by general 
repute but two more Including the peti- 
tioner were also touts. On 18-5-1968 the 
Advocates Association passed a resolution 
including the name of the petitioner as 
a tout by general repute and sent the 
same to the District Judge, Jodhpur, who 
in turn sent the resolution and asked the 
Civil Judge to make inquiry also in re- 
gard to the petitioner. The Civil Judge 
submitted his report to the District Judze, 
which was received by him on 3rd 
November, 1969. The petitioner was not 
declared as a tout by the Civil Judge 
but the District Judge issued a notice to 
the petitioner to show cause why he be 
not declared as a tout. The petitioner 
appeared with his counsel and argued his 
case before the District Judge urging 
that he was not a tout. The learned Dis- 
trict Judge, however, on the basis of the 
material before him on 26th March, 1970 
declared the petitioner to bea tout under 
the Legal Practitioners Act, 1879 and in- 
‘eluded his name in the list which was 
ordered to be hung in his Court and 
Courts subordinate to it. The petitioner 
was further excluded “from the precincts 
of the Courts.” 

3. Challenging the order of the 
District Judge, Jodhpur, the petitioner 
submitted S. B. Civil writ petition No. 
1116 of 970, which a learned Single 
Tudge of this Court rejected summarily on 
15-6-1970. It is against his order that the 
present appeal has been preferred. 

4. We have heard the learned 
counsel for the petitioner, the Advocate 
for the High Court Advocates Association 
and Mr, Saluja as intervener. 


5. ° Learned counsel for the peti- 
tioner urged that the inauiry Court, 
namely, the Civil Judge, Jodhpur having 
exonerated the petitioner from the 
accusation of his being a tout the 
District Judge had no _ furisdiction in 
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law to re-open the question and to declare 
the petitioner a tout. He placed reliance 
on a decision of the Allahabad 
Court in Kapoor Chand Jain v. Emperor, 
AIR 1930 All 641, and a decision of the 
Lahore High Court in Fakir Chand v. 
Emperor, AIR 1930 Lah 405. 


6. In order to appreciate the con- 
tention of the learned counsel it is neces- 
sary to notice the material part of Sec- 
tion 36 of the Legal. Practitioners Act, 
which reads :— 


“36. Power to frame and publish 
lists of touts. (1) Every High Court, Dis- 
trict Judge, Sessions Judge, District 
Magistrate and Presidency Magistrate, 
every revenue officer, not being below 
the rank of a Collector of a district, and 
the Chief Justice of every Presidency 
Small Cause Court (each as regards their 
or his own Court and the Courts, if any, 
subordinate thereto), may: frame and 
publish lists of persons proved to their 
or his satisfaction, or to the. satisfaction 
of any subordinate Court as provided in 
sub-section (2A) by evidence of general 
repute or otherwise, habitually to act as 
touts, and may, from time to time, alter 
and amend such lists. 


(2) No person’ s name shall be includ- 
ed in any such list until he shall have had 
an opportunity of showing cause against 
such inclusion. 


(2A) Any authority empowered under 
sub-section (1) to frame and publish a 
list of touts may send to any Court sub- 
ordinate to such authority the names of 
any persons alleged or suspected to’ be 
touts, and order that Court to hold an 
inquiry in regard to such persons: and 
the subordinate Court shall thereupon 
hold an inquiry into the conduct of such 
persons and, after giving each such per~ 
son an opportunity of showing cause as 
provided in sub-section (2), shall report 
to the authority which has ordered the 
inquiry the name of each such person 
who has been proved to the satisfaction 
of the subordinate Court to be a tout; and | 
that authority may include the name ‘of 
any such person in the list of touts fram- 
ed and published by that authority: 

_ Provided that such authority shall 
hear any such person who, before his 
name has been so included, appears before 
it and desires to be heard. 


qe The superior courts mentioned 
in sub-section (1) of Section 36, herein- 
after called “the Authority”, is empower- 
ed either to declare a person to be a 
fout or to send the name to a court subor- 
dinate to it for inquiry and report. Upon 
receipt of the report the Authority “may | 
include the name of any such person in 
the list of the touts framed and published 
by that authority.” Learned counsel’s argu- 
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ment is that once the Authority delegates 
the inquiry to a subordinate court the Au- 
thority becomes powerless to declare any 
person as a tout unless his name has been 
reported to it for such purpose by the sub- 
ordinate court. This interpretation, in 
our opinion, is incorrect. The legislature 
has empowered the Authority in the in- 
terest of convenience for making the in- 
vestigation. When the report is submitt- 
ed by the subordinate court the Authority 
has power to include the name of any such 
person in the list of touts as the subordi- 
nate court recommends to it or decline 
to do so. The Authority envisaged by 
Section 36(1), in our opinion, does not 
exhaust its power after delegating the 
enquiry to the subordinate court. The 
Authority still retains the power to either 
accept or reject or modify the report sub- 
mitted fo it. 
may include the name of any such per- 
son” is an empowerinz clause conferring 
a power and an obligation to act and 
thereby attain the purposes which the 
Legal Practitioners Act aims to serve. 
The Authority is not merely a conduit 
pipe to receive the report and declare 
the result. It has an implied power of 
accepting, rejecting or modifying the re- 
port of the subordinate Court. 


We are fortified in this interpretation 
of ours by the maxim of “quando lex 
aliquid alicui concedit conceditur et id 
sine quo res ipsa esse non potest” (who- 
ever grants a thing is deemed also to 
grant that without which the grant itself 
would be of no effect). Whenever anything 
is authorised and more so as a matter of 
duty then although something has not 
been authorised in express terms then 
that something will be supplied by neces- 
sary intendment. The subordinate Court 
is not empowered to finalise the list. It 
is only the Authority which has been em- 
powered to declare persons as touts. If 
it has a right to declare, as it undoubted- 
ly has, then it has a right to differ from 
the report submitted by the subordinate 
Court. The sole purpose of sub-sec. (2A) 
of Sec. 36 is to advance the convenience 
of the Authority to relieve itself, if it so 
likes, from the burden. of recording the 
evidence. Sometimes it advances the 
convenience of the person suspected be- 
cause it is easier to obtain and lead evi- 
dence in the locality, 


8. At first sight Kapoor Chand’s 
case, AIR 1930 All 641, seems to support 
the learned counsel wherein the District 
Magistrate had entrusted the inquiry to 
a Joint Magistrate under who exone- 
rated one K from the accusation of his 
being a tout. The learned Judges observ- 
ed: “It is, therefore, quite clear that if 
the enquiry is entrusted to a subordinate 
‘Court it is the subordinate Court which 
must be satisfied that the person fs-prov- 
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ed to be a tout. If that authority is not 
satisfied and does not send up his name, 
the superior authority which itself made 
no enquiries cannot include the name of 
e Paron who has not been so recommend- 
ed. 


The learned Judges have further observed 
that the District Magistrate did not give 
to the petitioner any opportunity to ap- 
pear and show cause when the report of 
the Joint Magistrate was in his favour. 
This decision, in our opinion, is distinz- 
uishable on the ground that the District 
Judge, Jodhpur, in our case did issue a 
notice to the petitioner to show cause and 
heard the petitioner before declaring 
him as a tout. This he did on the 10th 
December, 1969. He heard the counsel 
for the petitioner, examined the record 
including the resolution of the Bar Asso- 
ciation and came to the conclusion that 
he ought to be declared as a tout. The 
District Magistrate in the Allahabad High 
Court AIR 1930 All 641, had given no 
such opportunity. Im the Allahabad case 
District Mazistrate himself made no in- 
quiry. The word “inquiry” in the circum- 
stances of the case does not necessarily 
imply the ritual of repeating the record- 
ing of evidence but of applying the mind 
to the evidence already recorded by the ' 
subordinate Court. We are in agreement 
with the view taken by the learned 
Judges of the Allahabad High Court that 
the Authority should not make an adverse 
order against an individual contrary to 
the report of the subordinate Court with- 
out giving him an opportunity. We are, 
however, not prepared to agree with 
great respect with the learned Judges if 
they are interpreted to say that the ap- 
pointing authority cannot take a contrary 
decision unless it holds another inauiry 
without recording evidence. 


9. The Lahore case, AIR 1930 Lah 
405, is wholly distinguishable. There the 
allegations against the person named was 
merely that he was an undesirable man 
and not a tout and does not help to re- 
solve the controversy before us. 


10. The learned counsel for the 
petitioner then urged that even assuming 
that the learned District Judge had power 
fo modify the recommendations of the 
Civil Judge the petitioner was misled by 
the notice served on him. We have gone 
through the notice. It fs addressed to 
the petitioner and he is told to appear 
before the District Judge on January 13, 
1970 af 10.30 A.M. and to show cause, if 
any, why his name should not_ be includ: 
ed in the list of touts, This is a clear 
indication to the petitioner that the ood 
trict Judge intended to modify the 
port of the Civil Judge and to include his 
name in the list of the touts. The peti- 
tioner appeared not alone but with his 
counsel and as the order of the District 
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Judge shows that the arguments advanced 
on his behalf were considered and reject- 
ed. No principle of natural justice, in 


our opinion, is otfended either by the 


language of the nctice or otherwise. The 
grievance of the learned counsel that the 
petitioner was misled is, therefore, with- 
out merit. 


1i. The learned counsel further 
submitted that the resolution passed by 
the Rajasthan High Court Advocates 
Association on 18th May, 1968, did not 
fulfil the requirements of the Explana- 
tion to Section 36 (1). It reads:— 


“Explanation — The passing of a re- 
solution, declaring any person to be of 
not to be a tout, by a majority of the 
members present at a meeting, specially 
convened for the purpose, of an associa- 
tion of persons errtitled to practise as 
legal practitioners in any Court or reve- 
nue office, shall be evidence of the gene- 
ral repute of such gerson for the purposes 
of this sub-section.” 

The learned counsel’s argument based on 
Chimanlal Bhogilal Shah v. Pandurao 
Bhailal Desai, 1962 (1) Cri LJ 329 (Gui), 
is that the notice issued by the Bar Asso- 
ciation for holding the meeting did not 
specify the name of the person who was 
sought to be declared as a tout. Ft is cor- 
rect that Chimanlal’s case, 1962 (1) Cri 
LJ 329 (Gui). supports the contention of 
the learned counsel. With reat respect, 
we are unable to agree with this decision. 
The requirements of the Explanation 
indicated above are that a resolution of 
the Bar Associatior. before it becomes 
evidence of general repute of a person 
being a tout must be passed (a) by a 
majority of members present at the meet- 
ing, (b) that the meeting must be special- 
ly convened for the purpose, and (c) that 
it must be a meeting of the association of 
persons entitled to practise as legal practi- 
tioners in any Court or revenue office. 
We have already roticed that the name 
of the petitioner first came before the 
Sub-Committee constituted by the Rajas- 
than High Court Advocates Association to 
consider the names of 8 persons as touts. 
This special Sub-Committee recommend- 
ed to the general body the name of the 
petitioner. as one of the additional names 
to be declared as a tout. The Secretary 
of the Bar -Association issued a general 
notice on the 8th May, 1968, inter alia 
stating that a special general meeting will 
be held on 18-5-1963 at 9-30 A.M. in the 
Bar Association. The members were re- 
quested to make it a point to attend. The 
purpose of the meeting, the notice indi- 
cates, was to consider the report sub- 
mitted by the Sub-Tommittee constituted 
by the Association in regard to toutism. 
Jt was notified that the aforesaid report 
was available with the Secretary and 
could be inspected av any time and further 
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a copy of the report was also attached to 
the notice. The notice indicated that 
under Section 36 of the Legal Practi- 
tioners Act before a resolution could be 
passed about holding the named persons 
in the report as touts, such a meetin? was 
mecessary. The notice was individually 
served on every member. In our opinion! 
this is a sufficient compliance with thel 
requirements of the law. It was an 
exhaustive notice giving every particular 
regarding the business of the meeting, 
the time and place of the meeting and 
the opportunity to the members to 
acquaint themselves with the names, if 
they so cared, because the report was 
available with the Secretary and was 
attached to the notice. It was not neces- 
sary to specifically name the person who 
was to he considered for being named as 
a tout in the notice. When the thembers 
of the Bar Association whose learned 
profession qualifies them to protect the 
rights of others are notified to attend a 
meeting on such a subject it is reasonable 
to presume that they would be alive to 
their responsibility and would apply 
their minds before condemning any per- 
son to be a tout. The notice, therefore, 
suffered from no inadequacy. 


12. The learned counsel also sub- 
mitted that the resolution of the Bar 
Association stood amply rebutted by the 
evidence led by the petitioner. This is 
a question of appreciation of evidence 
and sitting in a special appeal in our 
extraordinary jurisdiction we see no reas 
son to disturb a finding of fact. 


18. Another grievance of the peti- 
tioner was that the order passed by the 
District Judge ‘excluding the petitioner 
from entering Courts was ultra vires in 
as much as it offended Article 19 (1) (d) 
of _the Constitution of India. 


people who exploit the seekers of justice 














a tendency to add to the financial burden 
of a citizen in reaching a lawyer and he: 
thus makes justice more — expensive, 
Ordinarily it is the unwary and the igno- 
rant who are exploited. Touts may under- 
mine the reputation of good lawyers and 
inflate the reputation of others. Their 
exclusion from Courts is a step towards 
public welfare. It is, therefore, saved by 
the reasonable restrictions envisaged by: 
Article 19 of the Constitution of India 
itself. Reference in this connections mayi. 
be made to In the matter of Phool Din, 

AIR 1952 All 491. pa 
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14.- The next argument of the 
Tearned counsel is that having regard to 
the location of Courts in the city of 
Jodhpur where the State Bank of India 
and other offices abut the court build- 
ings, the expression “precincts of the 
courts” as employed in the order of the 
District Judge dated 26th March, 1970 Is 
likely to work hardship on the petitioner 
and expose him to the penal consequences 
on account of other public offices being 
located near the ‘Courts. The District 
Judge in his order has merely employed 
the language of sub-section (4) of Sec- 
tion 36 “from the precincts of the courts”. 
The dictionary meaning of the word 
“precinct” is “a part of a territory (as a 
city) having definite bounds or functions 
often established for administrative pur- 
poses.” The second meaning of the word 
according to the Webster’s Third New 
International Dictionary, 1966 Edition, 
page 1784 is “an enclosure bounded by 
walls or other limits of a building or place 
or by an imaginary line around it.” In 
the circumstances of this case. because 
within the large enclosure there are so 
many offices situated. which are not all 
Courts, tt could not have been the inten- 
. tion .of the learned District Judge’s order 
to exclude the petitioner from offices 
other than Courts. 
pretation would appear to be that the 
petitioner is excluded from the Court 
premises of all Courts subordinate to the 
District Judge and including his own 
Court. We agree with the learned coun- 
sel for the petitioner that the District 
Judge could have only excluded the peti- 
tioner from his Court the Courts sub- 
ordinate to it and not for instance from 
the High Court which is not subordinate 
to him. There are two decisions which 
support the learned counsel for the peti- 
tioner and we are in agreement with those 
decisions that the District Judge is only 
empowered to exclude a person as a tout 
from his Court ‘and Courts subordinate 
to it. They are Bahu Sahib v. District 
Judge of, Madura, (1903) ILR 26 Mad 596 
and Jagat Chandra Ghose v. Emperor, 
AIR 1923 Cal 484. 


15. The net result is that the 
order of the learned District Judge has 
merely restrained the petitioner from the 
premises of the Court of the. District 
Judge, Jodhpur, and all Courts  subordi- 
nate to it and he is not excluded from 
proceeding to buildings which do not fall 
in the aforesaid category. With these 
observations, we dismiss this appeal and 
leave the parties to bear their own costs. 
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V. P. TYAGI, J. 

M/s. Tewari Jhoomarlal Swaroop Lal, 
Petitioner v. The State of Rajasthan and 
others, Respondents. 

Civil Writ Petn. No, 408 of 1965, D/- - 
26-8-1970. 


Minor Mineral Concession Rules" 
(1959), Rule 19 — Only that mineral 


which has been extracted by lessee and 
is lying at quarry after termination of 
lease, would become Government proper- 
ty — Mineral stocked at his house or 
near Railway Station which may be 
within leased area does not come within 
purview of R. 19. (Para 11) 


M. M. Tewari, for Petitioner; S. N. 
Bhargava, Dy. Govt, Advocate, for Res- 
pondents. 


ORDER: Messrs. Tewari Jhoomarlal 
Swarooplal has filed this writ application 
under Article 226 of ‘the Constitution 
and it arises out of the following circum- 
‘stances: 


The petitioner firm got a lease of 
an area of 30 sq. miles in three blocks of 
10 sq. miles each in Tehsils Bayana and 
Rupbas on a dead rent of Rs. 2 lace per 
annum for a period of five ‘years com- 
mencing from ist May, 1961. For some 
reason the lease agreement could not be 
executed and, therefore, the State Gov- 
ernment preferred to cancel the lease of 
the petitioner firm. The Mining Engineer, 
Kota, by his letter dated 2ist of August, 
1963 informed the petitioner that the 
possession of the leased area including 
all working and other pits. trenches, 
quarries, etc, were taken over by the 
Mininz Department from 2Ist August, 
1963, and the petitioners were directed. 
not to quarry the sandstone and also not 
to carry on any work incidental thereto 
in that area. The Department had raised 
certain claim against the petitioner for 
the non-payment of rovalty and therefore 
the stones excavated by the petitioner 
and lying in the stock at the railway 
stations of Bansi Paharpur and Band 


Baretha were attached by the Govern- 
ment, 


Later on, by another jetter dated 
22nd August, 1964, the Assistant Mining 
Engineer, Sawai-Madhopur wrote to the 
Collector, Bharatpur that the stock be- 
longing to the petitioner has now become 
the State property by virtue of the condi- 
tions laid down in the Minor Mineral 
Concession Rules, 1959, after the lease of 
the petitioner was cancelled. The peti- 
tioner, it appears, made representation to 
the Government that the stock lying at 
the railway yard at the two railway 
stations of Bansi Paharpur and Band 
Baretha cannot be taken to be the stock 
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lyinz in the’leased area and, therefore, 
it cannot become the State property. 

These representations of the petitioner 
did not bring any fruitful result to the 
petitioner and, therefore. the petitioner 
has preferred to file this writ application 
with a prayer that by issuing an appro- 
priate writ, order or direction the orders 
of the respondents holding that the peti- 
tioner’s stock of stones lying at the rail- 
way stations of Bansi Paharpur and Band 
Baretha by virtue of the conditions in- 
corporated in Rule 19 of the Minor Mine- 
ral Concession Rules, 1959, may be quash- 
ed and it may be declared that the stock 
belongs to the petitioner. The petitioner 
also prayed that by issuing a writ of 
prohibition, the respondents may be 
restrained from forbidding the petitioner 
2 remove, sell and despatch his stock of 
stone, 


2. All the respondents submitted 
a joint reply to the writ application and 
asserted their claim that the stock of the 
petitioner lying at the aforesaid railway 
stations is within the leased out area and, 
therefore, under Rule 19 of the Minor 
Mineral Concession Rules, 1959, it became 
the State property after the lease of the 
petitioner was determined by the State 
Government. 


os On an application filed by the 
petitioner, this Court by its order dated 


llth July, 1966 allowed the petitioner to. 


sell the stock of stone under the supervi- 
sion of a Government Officer and the 
following terms were imposed for the 
sale of the said stock :-— 


i. That the petitioner may be allow- 
ed to pay 64% brokerage on sale pro- 
ceeds. 

2. That the petitioner may be per- 
mitted to defray expenses to the extent 
of 64% of the gross sale price towards 
the pay of the staff and other expenses. 
The sale price was, however, ordered fo 
be deposited in the bank and the peti- 
tioner was restrained from drawing any 
amount from the bank without the per- 
mission of the Court. This permission ‘to 
sell the stock was given to the petitioner 
with the consent of the learned Advocate- 
General, The sale price collected by the 
petitioner was deposited by the petitioner 
in 'the bank 


o= 4 By his letter dated 4th April, 
1970, the Assistant Mining Engineer (Re: 
covery), Sawai-Madhopur [Informed the 
petitioner that the Government have 
taken decision that the petitioner’s sand- 
stone lying at the railway station of Band 
Baretha was outside the leased area and 
as such it was the property of the peti- 
tioner, 

5. Now, ‘therefore, remains the 
dispute with regard to the stock of the 
petitioner lying at the railway. station of 
Bansi Paharpur. 
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6. When this case came up for 
hearing on the last occasion, the learned 
Deputy Government Advocate was asked 
to produce the plan of the land which 
was leased out to the petitioner in three 
blocks. Mr. Bhargava prayed for time ta 
produce the record to show that the Rail- 
way yard of Bansi Paharpur lies within 
the leased area. A plan has, however, 
been shown to me by the learned Deputy 
Government Advocate today. In this 
plan the area leased out to the petitioner 
has been marked with red pencil, and 
Point ‘H’ has been shown to be touching 
the railway line near railway station. 
Bansi Paharpur. It is not clear from this 
plan whether the area of the railway 
station of Bansi Paharpur falls within 
the area leased out to the petitioner, 
Learned Deputy Government Advocate 
and the officer of the Department who 
had brought the plan are not in a posi- 
tion to state whether the railway station 
of Bansi Paharpur definitely lies within 
the area leased out to the petitioner. In 
such circumstances, it is difficult for the 
Court to hold that the stock of the peti 
tioner at Bansi Paharpur is lying within 
the leased area and on that account the 
claim of the State that the property. in 
the stock of stone has passed to the State 
under Rule 19 of Minor Mineral Conces< 
sion Rules does not appear to be prima 
facie justified. 

Ts Even for the sake of arguments, 
if it is assumed that the railway station 
of Bansi Paharpur, where the petitioner 
has put his stock of stones excavated from 
the quarries is within the leased oug 
area, I find it difficult ‘to hold that the 
stones of the petitioner vest in the Gov- 
ernment: under Rule 19 of the Minor 
Mineral Concession Rules. The reason 
for this finding is not far to seek. 

= & Rule 19 of the said rules states 
that all accumulated stock and immova< 
ble property left in the leased out area 
after the date of expiry-or determination 
of lease shall be deemed to be Govern« 
ment property. 

§. Minor Mineral Concession Rules 
prescribe a standard form for executing 
a mining lease for minor minerals. This 
standard form is given in Schedule IV. 
annexed to the rules. Sub-clause (4) of 
Clause 5 of this standard form deals with 
the forfeiture of property left within the 
leased area for more than six months 


after the determination of the lease, buf . 


I am not concerned with this provision 
as the property other than the mineral 
extracted by the petitioner has not been 
forfeited by the State Government. Sub- 
clause (14) of Clause 6 of this standard 
form, however, deals with the stock 
Iying at the end of the lease and it reads 
as follows: 


ia 
“The Lessee/Lessees shall on the tere. 


mination or sooner determination of the 


eh 


X 
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lease remove all extracted minerals from 
the premises of the leased areas. All 
extracted minerals in the said lands left 
over undisposed after the termination or 
determination of lease, shall be deemed 
to be property of the Government.” 


10. Tf this term of the standard 
form of mining lease is read with the 
provisions of Rule 19 of the said rules, 
then it becomes clear that only that 
mineral which has been extracted by the 
lessee but not removed from the premises 
of the leased area shall be deemed to be 
the Government property. The use of 
the word “premises” in sub-clause (14) 
of Clause 6 provides a clue for the inter- 
pretation of. Rule 19 of the said rules. 
This condition of the standard form of 
the mining lease as prescribed by the 
rules makes it clear that the lessee should 
remove the minerals extracted before 
the determination of the lease from the 
premises of the leased out area where it 
has been extracted and if the lessee fails 
to do so, then the mineral shall vest in 
the Government after the termination of 
the lease. The use of the word “premises” 
clearly indicates that the lessee should 
remove the extracted mineral from the 
place from where it has been extracted 
by him which naturally means that it 
should be removed from the pit’s mouth 
er from the quarry where the mining 
operation has taken place. 

In the present case, according to the 
averment made by the petitioner the 
entire stock of stone extracted from the 
quarries was taken away by the peti- 
tioner to the railway yard or to the 
hearby plots purchased by the petitioner 
for stocking it or allotted to him by the 
erstwhile State of Bharatpur. According 
to the statement made on oath by the peti- 
tioner, the entire stock of stone extract- 
ed from the quarries is removed by him 
to a place miles away from the quarries 
and is now kept for sale at the Railway 
Station of Bansi Paharpur. From these 
facts, which have not been controverted 
by the respondents in their reply, it can 
safely be said that the mineral extracted 
from the quarries was removed by the 
petitioner from the ‘premises’ viz., the 
quarries In the leased area. 

11. The scone of rule 19 can be 
fudged from other angle also. This pos- 
sibility cannot be ruled out in all cases 
that the lessee, who has been leased out 
a vast area under the Minor Mineral Con- 
cession Rules may reside within the leas- 
ed area itself and he may accumulate his 
stock of mineral in the godowns con- 
structed by him in his own town. If the 
stock of the lessee is not sold out by him 
before the term of his lease has expired, 
then in that event he is bound to lose his 
property if Rule 19 is interpreted in the 
way in which the Government has chosen 
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to interpret ft In this case. If such a 
wider interpretation is given to rule 19, 
then the stock of lessee though put in his 
own home would become the property of 
the Government after the expiry of his 
lease period. 

sub-clause (4) of clause 5 of the stan- 
dard form of agreement deals with the 
forfeiture of the property of the lessee 
and according to it if the lessze is allow- 
ed the machinery, vehicles, etc. 'to be 
left within the leased area for more than 
six months after the determination of his 
lease, then they will stand forfeited to 
the Government. If such a wide inter- 
pretation is given to this clause as is 
given to rule 19 by the Government then 
in case of lessee who resides within the 
leased area it would become difficult for 
him to save his property from forfeiture 
unless such property was removed by 

im from his own house and kept outside 
the leased area which may in some cases 
be quite vast. The law makers could never 
have imagined such a situation while 
enacting rule 19 of the Minor Mineral 
Concession Rules and prescribing the 
abovementioned condition in the standard 
form of lease agreement. 

Mr. Tewari is right when he submits 
that Rule 19 when read with sub-clause 
(14) of clause 6 of the standard form of 
agreement, as given in the schedule 
attached to the Minor Mineral Conces- 
sion Rules can lead to no other inference 
except the one that only that mineral of 
the lessee which has been extracted by 

and is lying at the site of the quarry 
would become the property of the Gov- 
ernment after the period of lease is 
determined by the Government. The 
Mineral that has been removed by the 
lessee for stocking at a place from whera 
he could conveniently dispose it of, 
though the place may lie within the leas- 
ed area, cannot come within the purview 
of operation of rule 19 of the rules. I 
agree with the learned counsel and feel 
that even if the station of Bansi Paharpur 
lies within the leased out area, the stock 
of sandstone of the petitioner lying near 
that railway station cannot become the 
property of the Government by virtue 
of Rule 19 of the Minor Mireral Conces- 
sion Rules, 1959. 

12. For the reasons mentioned 
above, the writ petition is allowed and 
it is hereby ordered that th: sandstone. 
stocked by the petitioner within the rail- 
way yard of Bansi Paharpur or on the 
lands adjacent thereto shall be the pro- 
perty of the petitioner. 

13. The interim orders passed by 
this Court during the pendency of the 
writ petition are hereby vacated, 

14. The petitioner shall get his 
costs from the respondents. 

Writ petition allowed. 
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AIR 1971 RAJASTHAN 254 (V 58 C 61) 
JAGAT NARAYAN, J. 


Gordhanlal, Petitioner v. C. P. Indus- 
_ tries Pvt. Ltd, Khandwa and another, 
Respondents. 


Civil Revn. No. 516 of 1969, D/- 25-11- 
1969, from order af Vasudeo Vyas, Civil 
J. & ist Class Magistrate, Dungarpur, D/- 
25-8-1969. 
= (A) Civil P.C (1908), Section 38 — 
Primary Court which is competent to 
execute decree is the Court which passed 
it — That Court remains competent to 
execute decree eyen if amount of decree 
at the time of execution goes up beyond 
its pecuniary jurisdiction — Same prin- 
ciple applies to execution on transfer of 

ecree under Section 39 — (X-Ref:— 
Civil P. C. (1908), S. 39). AIR 1962 All 
586, Dissemted from; (1895) 22 Ind App 
44 (PC) & AIR 1914 Mad 206 (i) & AIR 
1939 All 57, Rel. on. (Paras 8, 9) 

(B) Civil P. C. (1998), Sec. 6 — Sec- 
tion 6 applies oniy to suits — It does not 
control provisions cf Sec. 39(1) regarding 
transfer of decrees for execution — (X- 


Ref:— Civil P. C. (1908), S. 39). (1895) 
22 Ind App 44 (PC), Rel. on. 

j . (Para 5) 
Cases Referred: Chronological Paras 


(1962) AIR 1962 Al. 586 (V 49) = 
1962 All LJ 707, Kedar Nath v. 
Chhajju Mal 
(1939) AIR 1939 All 57 (V 26) = 
1938 All LJ 1123, Sitaram v. 
Madho Prasad 8 
(1914) ATR 1914 Mad 206 (1) (V1) = 
15 Mad LT 148, Abdulla Sahib 

v. Ahmad Hussain Sahib 

(1895) 22 Ind App 44 = 5 Mad LJ 
38 (PC), Thakur Pershad v. 
Sheikh Fakir Ullah 5 

M. C. Bhandari, for Petitioner; R. C. 
Mehashwari, for Respondents. 

ORDER: This :s a revision applica- 
tion by the judgment-debtor against: an 
order of the executing Court (Civil Judge, 
Dungarpur) holding that it has jurisdic- 
tion to execute the decree. 

2; The facts are these. A suit was 
instituted for the recovery of a sum of 
Rs. 6200/- in the Ccurt of Civil Judge, 
Khandwa. A decre> for Rs. 4783.75 as 
principal was passed along with pendente 
lite and future interest and costs. The 
total amount of the decree for which the 
present execution application has been 
filed in tthe Court of Civil Judge, 
Khandwa is Rs. 10024.42. On the applica- 
tion of the decree-holder, the execution 
was transferred by the Civil Judge 
Khandwa to the Court of District Judge, 
Udaipur, who in turn transferred it to 
the Court of Civil Judge, Doonvzarpur. 
Before the executing Court (Civil Judge, 
Doongarpur), an objection was taken that 
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[Prs. 1-7] | Gordhanlal v. C. P. Industries, Khandwa (J. Narayan J.) 


ALR, 


it was not competent to execute the 
decree as the amount of it ¢éxceeded its 
pecuniary jurisdiction which extends to 
Rs. 10000/- only. This objection was over- 
ruled by the executing Court. 

3. I have heard learned counsel 
for the parties and am of the opinion that 
the order of the executing Court is cor- 
rect. 

A, The opening part-of S. 39 (1), 
Civil P. CŒ. runs as follows :— 

“The Court which passed a decree 

may, on the application of the decree- 
holder, send it for execution to another 
Court.” 
It is not Jaid down in sub-section (1) ex- 
pressly that it can only be sent to a Court 
of competent jurisdiction as Iaid down in 
sub-section (2) which runs:— 

“The Court which passed a decree 
may of its own motion send it for execu- 
tion to any subordinate Court of compe- 
tent jurisdiction.” 

5. As regards the transfers under 
sub-section (1), some Hish Courts have 
taken the view that the sub-section 
creates special jurisdiction and permits 
the transfer of a decree for execution to 
another Court irrespective of its pecu- 
niary jurisdiction. Other High Courts 
have taken the view that the provisions 
of this section are controlled by Sec. 6,f 
Civil P. C. and a decree cannot be trans- 
ferred under sub-section (1) for execution 
to another Court if the amount or the 
value of the decree exceeds its pecuniary 
jurisdiction. With all respect, Section 6 
only applies to suits. Section 141, Civil 
P, C. lays down that— 

“The procedure provided in this 
Code in regard to suits shall be followed, 
as far as it can be made applicable in all 
proceedings in any Court of Civil juris- 
diction.” 
and it was held by their Lordships of 
the Privy Council in Thakur Pershad v. 
Sheikh Fakirullah, (1895) 22 Ind App 44 
(PC), that the procedure provided in the 
Code for suits is not applicable to execu- 
tion proceedings. 

Go The Madras High Court in 
Abdulla Sahib v. Ahmad Hussain Sahib, 
AIR 1914 Mad 206 (1), has taken the view 
that under Section 39 (1) the Court which 
passed the decree can transfer it for 
execution to any Court irrespective of 
its pecuniary jurisdiction. That view 
can be supported by a technical inter- 
pretation of Section 39 (1). But the view 
taken by the Allahabad High Court in 
Kedar Nath v. Chhajju Mal, AIR 1962 
All 586, is that the execution proceed- 
ings can be transferred to a Court which 
has pecuniary jurisdiction extending to 
the amount of the decree. With all res- 
pect, I am unable to understand the rea- 
ee on which this view is based. 

Te However, in the present case, 
this difficulty does not arise at all because 
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the Court which passed the decree trans- 
ferred it to a Court of competent juris- 
diction, namely, the District Judge, Udai- 
pur. That Court transferred it to Civil 
Judge Doongarpur under O. 21, Rule 8, 
oo P. C. which is in tthe following 
erms :-— 


Where such copies are so filed, the 
decree or order may, if the Court to 
which it is sent is the District Judge, be 
executed by such Court or be transferred 
for execution to any subordinate Court of 
competent jurisdiction.” 


8. The District Judge was thus 
competent to transfer the decree to a 
Court of competent jurisdiction. Now 
that Court alone is a Court of competent 
jurisdiction for executing a decree which 
has pecuniary jurisdiction to try the suit 
in which the decree was passed as was 
held in Sitaram v. Madho Prasad, AIR 
1939 All 57. 


9. Under Section 38, the primary 
Court which is competent to execute a 
decree is the Court which passed it. That 
Court remains competent to execute the 
decree even if the amount of the decree 
at the time of execution goes up beyond 
the limits of pecuniary. jurisdiction. The 
same principle should in my opinion ap- 
ply in considering what Court is compe- 
tent to execute a decree. 


10. I accordingly hold that the 
Civil Judge Doongarpur is competent to 
execute the decree and dismiss the revi- 
sion application. In the circumstances 
of the case, I leave the parties to bear 
their own costs of this revision applica- 
tion. 

Revision dismissed. 


~ 





AIR 1971 RAJASTHAN 255 (V 58 C 62) 
C. M. LODHA, J. 

_ Brijmohan Singh and others, Appel- 

lants v. Bhagwatsingh, Respondent. 

Second Appeal No. 399 of 1964, D/- 
17-11-1970, against judgment and decree 
passed by Dharmendra Parihar, Dist. J. 
Kota, D/- 19-2-1964. 

Limitation Act (1908), Article 49 — 
Limitation for filing suit for return of 
movable property deposited with defen- 
dant by its owner starts from the date of 
refusal of the defendant to return it. 
(Case law discussed). (Para 13) 

The possession of the defendant be- 
comes unlawful from the date of his re- 
fusal to return the property. 

(Para 13) 


Cases Referred: Chronological Paras 

(1954) AIR 1954 Mad 101 (V 41) = 
1953-2 Mad LJ 502, Ahilyambe 
Chatram v. Subramania 


BO/EO/A788/71/DVT/P. 
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(1954) ILR (1954) 4 Raj 1019 =: 

1955 Raj LW 14, Bastmal v. 

Lehari Ram 
(1938) AIR 1938 PC 110 (V 25) =! 

32 Sind LR 426, Md. Habibul 

Haq v. Tikamchand 7, 12 
(1934) AIR 1934 Cal 87 (V 21) = 

58 Cal LJ 502, Bibhu Bhusan v. 

Anandi Nath 7, 13 
(1930) ATR 1930 Lah 9138 (V 17) ‘= 

31 Pun LR 907, Gurbakhsh Singh 

v. Kharaitiram 7, 1L 
(1930) AIR 1930 Oudh 395 (V 17) = 

7 OWN 769, Chaturgun v. Shah- 


zadi 8, 13 
(1923) ATR 1923 Mad 578 (V 10) = 

44 Mad LJ 431. Kishtappa v. 

Lakshmi , 9, 10, 13 


Ammal 
(1703) 92 ER 107 = 2 Ld. Raym 
909, Coggs v. Bernard 9 

J. S. Rastogi, for Appellants; K. K. D. 
a with P. K. Bhansali, for Respon- 

ent. 

JUDGMENT: The suit out of which 
this second appeal arises was instituted 
by the plaintiff Heeralal (who died during 
the pendency of this litigation and is now 
represented by the appellants, his heirs) 
for Rs. 500/- on account of compensation 
for failure to return a 500 bore wun 
alleged to have been lent by the plaintiff 
to the defendant’s ‘father Shri Sumer- 
singh the then Maharaia of Thikana. 
Indergarh. The plaintiff’s case, in short 
was that sometime in 1941-42 he handed 
over a 500 bore gun belonging to him 
to Shri Sumer Singh for ‘Shikar’. In the 
course, of hunt a man was accidentally 
killed with the result that a criminal case 
was registered against Shri Sumersingh 
as. well as his companions, who had ac- 
companied him for the sport, and the 
plaintiff’s gun was also confiscated by the 
Government of Madhya Pradesh in whose 
territory the accident had taken place. 
The gun was ultimately returned by the 


- Government sometime in 1950 by which 


time Shri Sumer Singh had expired. His 
estate Thikana Indergarh was brought 
under the management of the Court of 
Wards as his son Shri Bhagwat Singh, 
the defendant was then a minor. It is 
stated that the Commissioner, Jagir, 
ordered return of the gun to the plaintiff 
on the Collector’s report dated 28-8-1950. . 
However, this order was not communicat- 
ed to the plaintiff. The plaintiff goes on 
to state that on having come to know of 
the order of return of the gun to him, 
he submitted an application to the 
guardian of the defendant on 5-9-1957 for 
handing over the gun to him. The. 
guardian made enquiries from the Sub- 
ordinate Officers and the Kamdar Thikana 
made a report on 28-1-1958 that the 
plaintiff’s gun had been received in the 
Thikana, and the same may be returned 
to him. On submission of this report the 
guardian directed: the same day that tha 
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gun may be returned to the plaintiff. It 
is alleged that the plaintiff was called to 
Pick up his gun from the store of arms 
of the defendant, but the same was not 
found there. It is further alleged by the 
plaintiff that thereafter on 14-4-1959 the 
uardian of the defendant filed the papers 
and thereby impliedly refused to return 
the gun to the plaintiff or in the alterna- 
tive to pay compensation for the same. 

*On these facts the plaintiff prayed that a 
decree for return of the gun may be pass- 
ed in his favour or in the alternative the 
defendant may be directed to pay Rupees 
500/- to the plaintiff by way of compensa- 
tion for the same. 


2. Since the defendant was a 
minor his guardian filed written state- 


ment and ue the plaintiff’s suit 
altogether. 
3. After recording the evidence 


produced by the parties, the learned 
Munsiff, Kota decreed the plaintiff’s suit 
as prayed, by his judgment dated 11-11- 
1960. Aggrieved by the judgment and 
decree of the trial Court the defendant 
filed appeal which was allowed by the 
District Judge, Kota, who by his judg- 
ment dated 19-2-1964 set aside the judg- 
ment and decree of the trial Court and 
dismissed the plaintiff’s suit. Consequent- 
ly, this appeal has been preferred by the 
heirs of the plaintiff Heeralal. 

(Contd. on Col. 2) 

"4g. 
property, or for 
wrongfully taking or injuring or 
wrongfully Gelatin the same. 
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145, Against a depositare 
pawnee to recover moveable proper- 
ty deposited or pawned: 


T: The argument of the Iearned 
counsel for the appellant is that it was 
a case of deposit (Amanat) and, therefore, 
Article 145 would apply. In support of 
his contention he has relied upon Kisht- 
appa v. Lakshmi Ammal, AIR 1923 Mad 
578 Gurbaksh Singh v. Kharaiti Ram, 
AIR 1930 Lah 913, Md. Habibul Haq v. 
Tikam Chand, AIR 1938 PC 110; Bibhu 
Bhusan v. Anandi Nath, AIR 1934 Cal 87; 

. Ahilymba Chatram v. Subramania. AIR 
1954 Mad 101 and Bastimal v. Lehriram 
ILR (1954) 4 Raj 1019. 

8 On the other hand, TIearned 
counsel for the respondent has urged that 
the limitation for return of the gun start- 
ed in 1950 when, according to the plain- 
Lif himself, the gun had been received in 
Thikana Indergarh. In support of his con- 
tention he has also relied upon Chaturgun 
v. Shahzadi, ATR, 1980 Oudh 395. 

Je In AIR 1923 Mad 578 the plain- 
tiff had handed over her jewellery to the 
defendant on terms that the latter might 
pledge them for a short time for his own 
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For other specific moveable Three 
compensation for years 


A.LR, 


4, It is contended on behalf oË 
the appellants that the learned District 
Judge committed an error of law in dis- 
missing the plaintiff's suit as barred by 
limitation. It is submitted in the first 
place that Article 145 of the Limitation 
Act, 1908 (which was in force at the time 
of the presentation of the suit) would ap- 
ply to the present case, and since that 
Article prescribes a period of 30 years 
from the date of the deposit, the suit was 
clearly within limitation. In the alterna- 
tive it is urged that even if Art. 49 of the 
Act of 1908 is applied the suit has been 
brought within three years from the date 
the defendant’s possession over the gun 
in question became unlawful 

5. Before I proceed to examine 
the contention raised on behalf of the ap- 
pellants, it may be useful to state that 
all other points arising in the case which 
had been decided in favour of the plain- 
tiff by the trial Court were not challeng- 
ed before the learned District Judge, 
Kota who has dealt with the question of 
limitation only. Thus the only question 
arising for decision in this appeal is 
whether the learned District Judge was 
right in dismissing the suit as barred by 

e? 

6. For a correct appraisal of the 
point urged before me it would be pro- 
per to reproduce Articles 49 and 145 of 
the Limitation Act, 1908: 


When the property is wrongfully 
taken or injured, when the de- 
tainer’s possession becomes un= 
lawful, 


or Thirty The date of the deposit or 
years 


pawn.” 


benefit and should then redeem them and 
return them to the plaintiff. Subsequent- 
ly, there was an agreement between the . 
parties that the jewels may be enjoyed by 
the plaintiff during her lifetime without 
power of alienation and upon her death 
they should be divided between the defen- 
dant and other parties to the agreement. 
At the time the agreement was executed 
there was an express promise by the de- 
fendant that he would within ten days 
obtain the jewels and deal with them in 
accordance with the agreement. In these 
circumstances, Schwabe C. J., held that 
the jewellery was held by the defendant 
from the time of execution of the agree- 
ment by way of an express trust. In the 
alternative it was also held that the word 
‘deposit’? in Art. 145 must not be given a 
res tricted meaning in the sense of ‘deposi- 
fum’ in Roman Law, and after referring to 
the judgment of Holt C. J. in Coggs v. 
Bernard, ( (1703) 92 ER 107), the learned 
judge held that legislature meant to use 
the word ‘depositary’ in Art. 145 to say 
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that, where one man’s property was hand- 
ed over by him to another, he became a 
depositary of it, unless, of course, there 
was something in the terms of the hand- 
ing over which would prevent his being 
treated as a person with whom it was de- 
posited at all. It was further observed 
that Art. 49 was not intended to cover 
such a case as it dealt with suits for other 
specific moveable property than the pro- 
perty lost or acquired by theft or dis- 
honest misappropriation or conversion or 
for compensation for wrongfully taking 
or wrongfully detaining the same. In the 
concluding portion of his judgment the 
Chief Justice who wrote the leading judg- 
ment observed that “if this case was not 
covered by Section 10, it would be cover- 
ed by Art. 145, and if it is not covered by 
Art. 145, it is not provided for at all and 
would, therefore, be covered by Art. 120, 
and the suit is in time’. The other Judge 
* Wallace, J.. however, agreed with ‘the 
Chief Justice on the point that S. 10 of the 
Indian Limitation Act applied, and observ- 
ed that this finding was sufficient to 
dispose of the case. Consequently. he did 
not deal with the scope of Art. 145 at all. 


10. The other case of Madras High 
Court relied upon by the learned counsel 
for the appellant: AIR 1954 Mad 101 isa 
Single Bench decision which has fcllowed 
the view taken in AIR 1923 Mad 578 it 
was held therein that a suit to recover a 
sum of money deposited as security for 
proper performance of the duties of an 
office and from which the employer was 
entitled to deduct all sums not accounted 
for by the employee, comes under Arti- 
cle 120, Limitation Act. 


11. In AIR 1930 Lah 913, where 
jewellery had been deposited by a person 
with his friend at the time of the friend’s 
marriage to be used by him for the pur- 
poses of wedding on condition that it 
would be returned whenever asked to do 
so, it was held that the transaction was 
deposit and not a loan. It is important 
to note that at the time of handing over 
the jewellery it was expressly agreed be- 
tween the parties that it would be an 
‘Amanat’ (deposit). 

12. In AIR 1938 PC 110, where 
Government promissory notes were left 
by a debtor with his creditor as a security 
for a sum borrowed by him or for safe 
custody and the suit was brought for re- 
covery of the notes or for credit in the 
account between the parties, it was held 
that in either case Article 145 would ap- 
ply, and not Article 49. 


13. In AIR 1934 Cal 87, the learn- 
ed Judges of the Calcutta High Court 
followed the view taken in Madras case, 
AIR 1923 Mad 578. On the other hand in 
AIR 1930 Oudh 395, relied upon by the 
learned counsel for the respondent, it 
was held that the word “deposit” does 
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not cover the transaction in the nature of 
a loan, and it was observed that when 
tA?’ lent some ornaments to ‘B’ to be used 
by the latter in a religious procession, the 
transaction was a loan and not a deposit. 
A different interpretation on the word 
‘deposit’ seems to have been put in this 
case from the one put by the learned 
Chief Justice of the Madras High Court 
in AIR 1923 Mad 578. However, I do. 
not think it necessary to enter into this * 
controversy as I shall presently show 
that the suit is within limitation under 
Article 49. True it is that Art. 49 was. 
not applied in the Oudh case because the 
property was not detained by the defend- 
ant at all as the same had been stolen 
from his possession before he had an 
opportunity of returning it. In these 
circumstances the cause, of action was 
held to have arisen to the plaintiff when 
to his knowledge the defendant reported 
to the police the theft of the articles. In 
the facts and circumstances of the case, 
therefore, the learned Judges applied the 
residuary Article 115 and held that the 
plaintiff should have filed the suit with- 
in reasonable time. It was observed that 
it was clearly unreasonable for a person 
who had borrowed ornaments for use in 
a ceremony to detain them after the 
ceremony had been completed and the 
owner had demanded their return. 

The facts of the case on hand are, 
however distinzuishable. P. W. 1 Heeralal 
(plaintiff) has stated that the gun remain- 
ed in the custody of the Madhya Pradesh 
Government upto 1950 and he was appris- 
ed of the order for return of the same 
only in 1957 and soon after he made an 
application dated 5-9-1957 and having | 
failed to obtain his gun he filed the pre- 
sent suit on 18-3-1959. The possession of 
the defendant over the gun upto 1957 
was therefore lawful and his possession 
became unlawful only on 14-4-1958 when 
the defendant’s guardian ordered that 
since the gun had not been traced out, 
the papers may be filed. This act on the 
part of the guardian of the defendant}: 
clearly amounted to the refusal to return 
the gun and that gave the starting point 
of limitation to the plaintiff to seek his 


wy 


ee 


remedy through the Court. as from that ie 


point of time, the detainer’s 
became unlawful. In this view of the, 
matter, the present suit must be held to 
be within limitation under Article 49. 

14. The result is that I allow this 
appeal, set aside the judgment and decree 
by the learned District Judge, Kota dated 
19-2-1964 and restore those of the Mun- 
siff, Kota dated 11-11-1960. In the circum- 
stances of the case, I leave the parties to 
bear their own costs of this Court as well 
as of the Court of the District Judge, 


Kota. 


15. Learned counsel for the res- 
pondent prays for leave to appeal to Divi- 


possession!’ ” 
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Sion Bench. However, I do not consider 
it a fit - case tas a of leave. The 
rayer is disallowed. 

ed Appeal allowed. 
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P. N. SHINGHAL, J. 


M/s. B. Gopal Das, Bombay and 
. others, Petitioners v. M/s. Kota Straw 
Board (P) Ltd. Kota, Respondent. 


Company Petn. No. 11 of 1967 D/- 
21-10-1970. 
«` (A) Arbitration Act (1948), S. 2 (a)— 
A Company can enter into an agreement 
to submit its differences with the other 
party to arbitration out of Court and de- 
letion of S. 389 of the Companies Act 
(1956) cannot be a matter of any conse- 
quence in this respecte AIR 1964 SC 558 
relied on. l (Para 3) 

(B) Arbitration Act (1940), S. 2(a)— 
A letter by a party sent to the other 
party that in case of dispute arising þe- 
tween them the matter may be referred 
to arbitration mutually agreed upon an 
acceptable by both only amounts to an 
agreement to enter into agreement m 
future and dees not come under Clause 
(a). AIR 1956 Cal 280, Relied on; AIR 
1943 Bom 199, Distinguished. (Paras 6, 8) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 Cal 168 (V 54). 
M/s. Teameo Pvt. Ltd. v. T. M. 8. 


>. Mant 
(1967) AIR 1967 J and K 120 (V 54)=: 
1967 Kash LJ 251, M. I. Shahdad v. 
Mohd. Abdullah Mir 

(1964) AIR 1964 SC 558 (V 51) = 
(1963) 2 SCJ 509, Societe De 
Traction Et. D’ Electricite Societe 
Anonyme v. Kamani Engineering 
Company Ltd. 

(1959) AIR 1959 Cal 430 (V 46), 
Seth Kerorimal Adwani v. Union 


of India | 

(1956) AIR 1956 Cal 280 (V 43) = 

-. 60 Cal WN 420, Jyoti Brothers v. 

“O Shree Durga Mining Co. 

(1943) AIR 1943 Bom 199 (V. 30) =. 
45 Bom LR 387, Chhabildas Nandlal 
and Co. v. Damodar Khetsey and 


«> Company n 
(1934) AIR 1934 Sind 29 (V 21) ==] 
148 Ind Cas 977, In re Srikrishna 

_ Khanna. and Brothers 

(1934) AIR 1934 Sind 200 (V 21) ==) 
153 Ind Cas 911, Hormusii and 
Daruwala v. District Local Board 
Karachi 

(1930) AIR 1930 Sind 202 (V 17) = 
123 Ind Cas 696, Tarachand v. 


Parasram 3 


S. K. M. Lodha, for Petitioners; C. 
K. Garg, for Respondent Company. 


BO/C0/4833/711/DHZ/P, 


ORDER: In connection with the peti- 
tion which has been filed by the three 
petitioners for the winding up of the Kota 
Straw Board (Private) - Limited. Kota, 
hereinafter called “the respondent Com- 
pany”, an application has been made by 
the respondent Company under Section 34 
of the Arbitration Act for stay of the pro- 


ceedings. The question for decision 

therefore is whether that application 

should be allowed? 
Ze It will be sufficient to state, 


for purposes of the present controversy, 
that the petition for winding up has been 
made with the allegation that the respon- 
dent Company is unable to pay its debts 
within the meaning of clause (e) of Sec- 
tion 433 of the Companies Act and that 
it is just and equitable that it should be 
wound up under clause (f) of that section. 
In substance, the petitioners have alleg- 
ed that the Company should be deemed 
to be unable to pay its debts within the 
meaning of Section 434 (1) (a) of the 
Companies Act. The respondent Com- 
pany has, in its turn, made the aforesaid 


_ application under Section 34 of the Arbi- 


tration Act on March 25, 1968 and the 
question whether it should be allowed 
has arisen in these circumstances. 

3. It has been argued by Mr. 
Lodha, learned counsel for the petition- 
ers, that Section 389 of the Companies 
Act, 1956, which gave the right to a 
Company to refer its differences to arbi- 
tration, has been deleted by the Com- 
panies (Amendment) Act, 1960, and that 
any plea that there was an arbitration 
agreement between the respondent Com- 
pany is no longer permissible and should 
be rejected. I am not persuaded, how- 
ever, that this argument is correct. An 
arbitration agreement isa contract to 
submit the differences between the par- 
ties to a tribunal of their choice, and as 
a Company has a legai personality of its 
own, and has the power to enter into a 
contract, there is no reason why it 
should not be able to enter into an agree- 
ment to submit its differences with the 
other party, to arbitration out of court. 
In this view of the matter, Section 389, 
as it stood before its deletion by the 
Companies (Amendment) Act, 1960, did 
not confer any additional right on a Com- 
pany apart from its ordinary contractual 
right, and its deletion in 1960 cannot be 
a matter of any consequence so far as 
the authority to enter into an arbitra- 
tion agreement is concerned and does not, 
at any rate, justify the argument that a 
company is precluded ‘from making an 
arbitration agreement because of its dele- 
tion. This view finds support from the 
observations made by their Lordships of 
the Supreme Court in Societe De Trac- 
tion Et D’ Electricite Societe Anonyme 
v. Kamani Engineering Co. Ltd., 1963-2 
SCJ 509 = (AIR 1964 SC 558). 
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4, Having put aside this argu- 
ment of Mr. Lodha, I shall proceed to 
examine whether there was an arbitra- 
tion agreement in the present case? Mr. 
Garg, learned counsel for the respondent 
Company, has, in this connection, relied on 
paragraph 10 of the respondent Company’s 
letter Ex. 2 dated January 16, 1964. That 
paragraph, it is admitted, is similar in 
the case of all the petitioners, and reads 
as follows:— 

*(10). That in case of any dispute 
arising between us, the matter may, be 
referred to arbitration mutually agreed 
upon and acceptable by you and us.” 


5. The question is whether this 
paragraph is an “arbitration agreement” 
within the meaning of clause (a) of Sec- 
tion 2 of the Arbitration Act? That clause 
defines “arbitration agreement” es fol- 
lows,;— 

“(a) ‘arbitration agreement’ means a 
written agreement to submit present or 
future differences to arbitration, whether 
an arbitrator is named therein or not.” 
It is by now well settled that the ques- 
tion whether a particular agreement 
amounts to an arbitration agreement or 
not depends on the intention of the par- 
ties to make a submission to arbitration. 
The law in this respect has been stated as 
follows in Russell on the Law of Arbitra- 
tion, 17th Edition, at page 23,— 


“The essential requirement is that 

the parties should intend to make a sub- 
mission to arbitration.” 
Dealing with the matter further, it has 
been observed at page 25 (supra) that 
“the parties must be ad idem”. The pre- 
sent controversy has therefore to be re- 
solved by an answer to the question whe- 
ther the parties were ad idem on the 
question of the submission of their dif- 
ferences to arbitration. 


_ 6 It will appear from the word- 
ings of paragraph (10) of the respondent 
Company’s own letter Ex. 2 (supra) to 
the petitioners, on which consicerable 
reliance has been placed by the learned 
counsel for the respondent Company, 
that it has made use of the word “may”. 
And a reading of the paragraph shows 
that it does not make it clear whether 
the option to refer the differences to 
arbitration is of the one party, against 
the other. At any rate, no such words 
have been used in that paragraph as to 
show that an option has been given to 
any one of the parties in that respect. 
It will therefore appear that if the option 
is of both the parties, then both of them 
will have to agree to refer their differ- 
ences to arbitration in pursuance of ano- 
|Ither agreement between them, so that 
the paragraph amounts to no more than 
an agreement to enter into an agreement 
and is quite ineffective. It may be men- 
tioned that such a mutuality for a future 
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agreement is reflected in the subse- 
quent portion of paragraph (10) which 
provides for an agreement between the 
parties for purposes of arbitration. At 
any rate it cannot be said that the parties 
were ad idem on tthe question of referr- 
ing their disputes to arbitration within 
the meaning of clause (a) of Section 2 of 
the Arbitration Act so that it cannot be 
said that there is an arbitration agree- 
ment between them. 


7. I may in this connection make 
a reference to the decision in Jyoti Bro- 
thers v. Shree Durga Mining Co., AIR 
1956 Cal 280. In that case the word. 
“can” was used in the relevant clause, 
which ran as follows.— 


“In the event of any dispute arising 

out of this contract the same can be set- 
tled by Arbitration held. by a Chamber of 
Commerce at Madras. Their decision 
shall be binding to the Buyers and the 
Sellers”. 
It was held that the wordings of the clau- 
ses did not mean that the dispute shall 
be settled by arbitration, and that it only 
meant that, after the dispute had occurr- 
ed, the parties may go to arbitration as 
an alternative method of settling the dis- 
pute instead of going to the courts. The 
view I have taken, therefore, finds sup- 
port from the decision in this case. 


8. The learned counsel for the 
petitioners has argued that as an arbitra- 
tion agreement has the effect of ousting 
the jurisdiction of the Civil Courts, in the 
normal way, it should be construed siri- 
ctly. He has placed reliance on Tara- 
chand v. Parasram, AIR 1930 Sind 202 
which has been followed in M. I. Shahdad 
v. Mohd. Abdullah Mir. AIR 1967-J & K 
120 and on the decision in In re Sri- 
krishna Khanna, AIR 1934 Sind 29: Hor- 
musji & Daruwala v. District Local Board, 
Karachi, AIR 1934 Sind 200; Seth Kero- 
rimal Adwani v. Union of India, AIR 1959 
Cal 430 and M/s. Teameo Pvt. Ltd. v. T. 
M. S. Mani, AIR 1967 Cal 168, in support 


of his contention. I do not, however, think} 
any opinion on 


it necessary to express 
the question whether an arbitration agree- 
ment is of such a special nature as to 
require a stricter construction of its terms 


than any other contract for, as has been)... 
stated, the relevant clause of the agree-) 


ment relied upon by the respondent Com- 
pany does not amount to an arbitration 
agreement on any construction “thereof. 


9. Mr. Garg has cited Chhabildas 
Nandlal and Co. v. Damodar Khetsey & 
Co., AIR 1943 Bom 199 in which the 
word “may” has been used in the rele- 
vant clause, and has argued that a simi- 
lar construction should be placed on the 
aforesaid paragraph (10) of the respon- 
dent Company’s letter Ex. 2. A reading 
of the judgment shows that the material 
portion of the agreement was as follows, 


“t 
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“Any complaint, claim, dispute, doubt 
or question (not otherwise settled by 
mutual consent) arising out of this in- 
dent, mav at the instance of either party 


thereto be referred to arbitration to 
two European merchants with power, in 
the event of disagreement, to appoint an 
umpire.” 

It will thus appear that the word “may” 
was followed immediately by the words 
“at the instance of either party”, so that 
there could be no doubt that the words 
amounted to an. agreement between the 
parties that if either of them desired that 
any dispute arising out of the indent 
should be submitted to arbitration, it will 
be submitted to arbitration. That agree- 
ment therefore fell squarely within the 
definition of “arbitration agreement” 
contained in Section 2(a) of the Arbitra- 
tion Act so that the case is clearly dis- 
tinguishable. 

10. As I have taken the view that 
there is no arbitration agreement be- 
tween the parties, the application of the 
respondent Company under Section 34 
of the Arbitration Act is rejected. 

Application dismissed. 
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Madhavlal, Appellant v. Smt. Govindi 
Bai, Respondent. 

Second Appeal No. 154 of 1970. D/- 
14-10-1970, against judgment and decree 
passed by S. B. Shrivastava Addl. Civil 
J., Ajmer, D/- 11-2-1970. 


Houses and Rents — Rajasthan Pre- 
mises (Control of Rent and Eviction) Act 
(17 of 1950), S. 13 (1)-(c) — Construction 
of a cabin fixed up and attached to the 
Chabutra which is leased out along with 
a shop is an alteration of structural natu- 
re and hence amounts to material altera- 
tion even if it is of a temporary nature 
,and the same has been put up merely for 
- the better enjoyment of the chabutra. 
‘AIR 1965 Guj 152, Distinguished. 


(Para 9) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Gui 152 (V 52) -== 
(1965) 6 Guj LR 27, Ibrahim v. 
Khanmahomed 
(1964) 1964 Raj LW 213 = ILR (1964) 
14 Raj‘ 819, Khinvaram v. Lakhi 


Prasad 9 
for Appellant; S. N. 


N. R. Israni, 
Jindal, for Respondent. 

JUDGMENT:—This is a defendant- 
tenant’s second appeal arising out of a 
suit for ejectment from a shop situated 
in Nala Bazar, Aimer. 

2. The plaintiff claimed eject- 
ment on three grounds, namely:— 
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(i) That the defendant has erected 
a wooden cabin on the ‘chabutra’ adja- 
cent to the shop leased out to the defen- 
Fa without the permission of the land- 
ord: 

(ii) That the shop is required reason- 
ably and bona fide for the personal nece- 
ssity of the plaintiff for opening a pass 
age to her residence up-stairs, and 


(iti) That the defendant has sublet 
the shop. 
The defendant denied all the above 


mentioned three allegations. 


3 After recording the evidence 
produced by the parties the learned Mun- 
siff, Ajmer dismissed the plaintiff's 
suit. On xzppeal by the plaintiffs learn- 
ed Additional Civil Judge, Aimer held 
that the plaintiff had failed to prove 
bona fide and reasonable necessity for the 
shop in question. He also held that the 
cabin constructed by the defendant did 
not materially alter the premises. But 
on the question of subletting he found 
that the defendant had parted with pos- 
session of a part of the leased shop and 
was consequently liable to be ejected. 
In this view of the matter the learned 
Additional Civil Judge set aside the 
judgment and decree by the trial court 
and decreed the plaintiff’s suit for eject- 
ment. Consequently, the defendant has 
come in second appeal. 


4. Learned counsel for the appel- 
lant has urged that the finding of the 
lower court that the defendant parted 
with possesssion of the leased premises 
without the permission of the landlord 
is erroneous. It is submitted that Mohan 
to whom possession of a part of the leas- 
ed premises is alleged to have been given 
is defendant’s nephew and has been living 
in commensality with the defendant. 
The learned counsel for the respondent, 
however, tried to justify the decree of 
the lower appellate court not only on the 
ground decided in his favour by it, but 


also on the other two grounds decided 
against him. It has, therefore, become 
necessary to deal with all the three 


grounds relied upon by the plaintiff in 
the plaint. 


5. I would first take up the ques- 
tion whether the plaintiff has succeeded 
in proving that the defendant has sublet 
or otherwise parted with the possession 
of the whole or any part of the premises 
without the permission of the landlord as 
contemplated by Section 13 (1) (e) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950. In this connection if 
may be stated at the very outset that 
the name of the person to whom the shop 
is said to have been sublet was not men- 
tioned in the plaint, and the defendant 
too simply denied the allegation of sub- 
letting in his written statement. How- 
ever, in the better particulars supplied 
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by the plaintiff the name of the alleged 
tenant was disclosed as Mohan. In her 
statement as P. W. 1 Smt. Govindi Bai 
has expressed complete ignorance as to 
the relationship of Mohan with the de- 
fendant. She is also not in a position to 
state whether Mohan lives in commens- 
ality with the defendant. On the other 
hand, the defendant Madhav Lal in his 
statement as D. W. 1 has deposed that 
Mohan is his nephew and is joint in food 
and business with him, and that he had 
put up a betel shop for Mohan in a cabin 
which he had constructed on the ‘Thala’, 
that is, a raised platform adiacent to the 
shop which had been leased out to the 
defendant along with the main shop. 
This statement of the defendant has been 
corroborated by his witness D. W. 4, 
Asandas, who has also a shop in front of 
the suit shop. In face of this uncontro- 
verted evidence led by the defendant, it 
must be accepted that Mohan was not a 
sub-tenant of the defendant and that he 
had not parted with the possession of the 
whole or any part of the shop in question. 
The learned Additional Civil Judge has 
recorded a finding against the defendant 
on the ground that the defendant had not 
produced his account books to show that 
the investment for the betel shop was 
made by him or the Joint Hindu Family 
Funds were utilised for the purpose of 
starting a betel shoo by Mohan. It may 
be pertinent to point, out that it has 
nowhere been brought out in the cross- 
examination of the defendant that he 
maintains account-books. Therefore no 
adverse inference can be drawn against 
him for non-production of the account 
books to show that the investment for 
the betel shop was made out of the joint 
family funds. The observation of the 
lower appellate court that even if Mohan 
was a member of the family of the de- 
fendant, he could not be permitted to 
occupy a portion of the shop does not 
appear to be correct. Consequently, I 
reverse the finding of the first appellate 
court on this point, and hold that the 
plaintiff has not succeeded in establish- 
ing that the defendant has parted with 
the possession of the whole or any part 
of the premises in question. 


6. As regards the alleged personal 
necessity of the landlord there is un- 
doubtedly a clause in the rent note 
(Ex. 4) that in case the landlord desires 
to open a door in the shop in dispute for 
building a staircase to go up-stairs she 
would be entitled to ask the defendant 
to vacate the shop for that purpose. It 
is conceded before me by the learned 
counsel for the respondent that there is 
an alternative way for going to the re- 
sidential portion of the plaintiff's house 
situated on the back of the shop in aques- 
tion. It further appears that the plain- 
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tiff gave a notice Ex. A. 1 as far back as 
on 27-3-1963 calling upon the defendant 
to vacate the shop as the same ‘was re- 
quired for purposes of building a stair- 
case for going to the upper storey of the 
house, but no suit was filed in pursuance 
of that notice and the present suit has 
been instituted on 19-12-1966, that is, 
after about three years of the notice Ex. 
A. 1. Besides that in the facts and cir- 
cumstances of the present case I am in- 
clined to hold in agreement with the 
court below that the plaintiff has failed 
to prove her reasonable and bona fide 
ae necessity for the shop in ques- 
ion. 


T. Now it remains to deal with 
the last contention raised on behalf of 
the plaintiff-respondent that the tenant 
has without the permission of the land- 
lord made or permitted to be made such 


construction as has materially altered 
the premises and is therefore liable to 
be ejected. It is not disputed on behalf 


of the appellant that a cabin was con- 
structed on the raised platform adiacent 
to the shop. The finding of the lower 
court that this was done without the per- 
mission of the landlord has not been 
challenged before me, and in my opinion 
rightly so. 


8. The only question, therefore, 
is whether the construction of the cabin 
amounts to a material alteration of the 
leased premises? Learned counsel for the 
appellant has urged that all that has been 
Stated by the plaintiff in this connec- 
tion in the plaint is that the defendant 
has erected a wooden cabin on the ‘Thala’ 
and that there is no allegation that the 
construction of the said cabin has mate- 
rially altered the premises, and, there- 
fore, the respondent should not be allow- 
ed to argue the question of material al- 
teration by construction of this cabin. It 
may be observed that the point whether 
the impugned construction of the cabin 
has materially altered the premises was 
argued before the trial court as well as 
before the first appellate court and the 
parties went to trial with full knowledge 
of the implications of law in connection 
with the construction of a cabin by the 
defendant. It may be technically true 
that in the plaint it was not stated pre- 
cisely that the alleged construction had 
materially altered the premises yet the 
nature of the construction has been des- 
cribed in the plaint, and it was further 
alleged that the same was done without 
the permission of the plaintiff. The na- 
ture of the construction is not in dispute, 
and the question whether it is a materi- 
al alteration of the premises or not, is 
only a matter of inference. Consequent- 
ly, I am unable to accede to the conten- 
tion raised by the learned counsel for 
the appellant to the effect that the plain- 
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tiff is not entitled to rely on this ground. 
9. Learned counsel for the res- 
pondent placed strong reliance on a deci- 
Sion of this Court: Khinvaram v. Lakhi 
Prasad, 1964 Raj LW 213 in support of 
his contention that the impugned constru- 
ction has materially altered the premises. 
In that case the height of the tin shed 
was raised and the ‘chabutra’ was closed 
by fixing doors fitted in a wooden frame. 
Tit was observed that by the impugned 
construction the tenant had divided the 
betel shop at the ‘chabutra’ into two por- 
tions and the alteration: thus made in 
the leased out premises by the tenant was 
not merely of decorative nature but of 
structural nature. It was consequently 
held that by raising the impugned con- 
struction the tenant had materially al- 
tered the premises. On the other hand, 
' learned counsel for the appellant placed 
reliance on Ibrahim v. Khanmahomed, 
AIR 1965 Guj 152 wherein it was held 
that the structures made of bamboos and 
iron sheets described as ‘chhapras’ did 
not fall within the ambit of the expres- 
sion ‘permanent structure’ used in Sec- 
tion 13 (1) (b) of the Saurashtra Rent Con- 
trol Act of 1951. This authority in my 
opinion is not of much assistance to de- 
Cide the point canvassed before me inas- 
much as the language used in Section 13 
(1) (b) in the Saurashtra Rent Control Act 
of 1951 is materially different from Sec- 
tion 13 (1) (c) of the Rajasthan Act of 1950 
which I am being called upon to inter- 
pret. Section 13 (1) (b) of the Saurashtra 
Act reads as follows: 


*13 (1) (b) that the tenant has, without 
the landlord’s consent given in writing 
erected on the premises any permanent 
structure;” 


The words “permanent structure’ do not 
occur in the Rajasthan Act which makes 
mention of “such construction as in the 
Opinion of the Court, has materially al- 
tered the premises”. The defendant in 
his written statement has admitted that 
he has raised ‘kacha’ construction on the 
‘chabutra’ leased out to him along with 
the shop. The alteration is therefore of 
structural nature and has been made for 
the purpose of increasing the accommo- 
dation in the leased out premises. It 
may be relevant here to point out that 
the defendant Madhav Lal has admitted 
in his cross-examination that at the time 
when he executed the rent note Ex. 4 in 
favour of the plaintiff, no construction 
existed on the ‘chabutra’ and it was agre- 
ed that he would use the ‘chabutra’ in the 
Same condition as it was. It is, however, 
clear that in contravention of this 
condition the defendant has constructed 
a cabin on the ‘chabutra’ wherein a be- 
tel shop was opened. Learned counsel 
for the appellant is no doubt right in his 
contention that construction of the cabin 
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is not a permanent structure, and the 
same has been put up merely for the pur- 
pose of better enjoyment of the ‘chabu- 
tra’ by the tenant. Unfortunately for 
the tenant, however, in the Rajasthan 
Act the words ‘permanent structure’ 
have not been used, with the result that 
any type of construction whether it be 
permanent or temporary, if it has mate- 
rially altered the premises, can be avail- 
ed of as a ground for ejectment, by the 
landlord if the same has been made with- 
out his permission. In my view the con- 
struction of a cabin on the leased out 
‘chabutra’ in the facts and circumstances 
of the present case has materially alter- 
ed the leased out premises. In this con- 
nection it may be useful to point out 
that the impugned construction in the 
present case appears to be of some last- 
ing duration as the defendant has also 
Stated that the cabin has been construct- 
ed on the ‘chabutra’ and the allegation 
by the plaintiff in the plaint that a cabin 
has been erected on the ‘chabutra’ has 
not been denied. It is not the defen- 
dant’s case that the cabin is of a mobile 
nature, and is not attached to the ‘cha- 
butra’. On the other hand, from the 
words used by the defendant in the writ- 
ten Statement as well as in his deposition 
there is reason to believe that it has 
been fixed up and attached to the 
‘chabutra’ so as to form a part of the 
leased out premises. In this view of the 
matter, I have come to the conclusion 
that the plaintiff has succeeded in 
establishing that the defendant has made 
such construction as has materially al- 
tered the leased out premises and has 
thereby incurred the liability of being 
ejected. 


10. The result is that I maintain 
the decree for ejectment granted by the 
court below though on different grounds, 
and dismiss this appeal. But in the cir- 
cumstances of the case the parties are 
left to bear their own costs. 


11. Learned counsel for the ap- 
pellant prays for grant of reasonable 
time to the appellant to vacate the pre- 
mises. In view of the facts and circum- 
stances of the case, I grant six months’ 
time to the appellant to vacate the pre- 
mises in dispute provided the appellant 
pays arrears of rent, if any, upto the end 
of September 1970 within one month 
from to-day and goes on paying month by 
month rent thereafter within 15 days of 
its falling due. 


Appeal dismissed. 
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Gram Panchayat, Shialawas Khurd 
and another, Petitioners v. The State of 
Rajasthan and others, Respondents. 

Civil Writs Nos. 1257 and. 1334 of 
1969, D/- 14-10-1970. 

Municipalities — Rajasthan Munici- 
palities Act (38 of 1959), S. 4 — ‘An area 
already included in a Panchayat cannot 
be included into Municipality without 
complying with S. 86 of the Panchayat 
Act. (X-Ref: Panchayats — Rajasthan 
Panchayat Act (21 of 1953), S. 86). 

(Para 5) 

Section 4 of the Municipalities Act 
cannot be so interpreted as to imply an 
automatic exclusion of an area from the 
. Panchayat limits on its mere inclusion in 
the Municipal limits. 

(Para 4) 


B. L. Sharma and A. K. Bhandari, 
for Petitioners; Raj Narayan Munshi, 
Addl. Advocate General, for Respondents. 

ORDER:—These two writ applica- 
tions challenge the validity of the Gov- 
ernment Notification No. F. 1/97/LSG/67 
Lit. dated 10-12-68, published in the Raiji- 
asthan Raj Patra Part VI (Ka) dated 11- 
12-68 and the subsequent notification 
No. F. 1/97/LSG/67/Lit. dated 16-38-69, 
published in the Rajasthan Raj Patra Pt. 
VI (Ka) purporting to exclude some areas 
from the limits of Shialawas Khurd 
Panchayat Circle and Bandi Kui Jagir 
Panchayat Circle and including them in 
the limits of the Bandikui Municipality 
and it is, prayed that the said notification 
be quashed and the respondents be 
restrained from giving effect to and ac- 
ting upon these notifications. 

2. The relevant facts are these— 

The Government of Rajasthan issued 
a notification on 10th of December, 1968 
proposing to include some areas of Shial- 
awas Khurd Panchayat Circle and 
Bandi Kui Jagir Panchayat Circle 
within the limits of the Bandi Kui 
Municipality and inviting objections, 
The petitioners submitted objections. 

he objections were considered by the 

overnment and eventually, the Govern- 
ment issued notification on 16th August, 
1969, transferring some areas from these 
two Panchayat Circles to the Bandi Kui 
Municipality. The petitioners’ case is 
that the areas were included in the two 
Panchayat Circles and in the absence of 
any proper action under Section 86 of 
the Rajasthan Panchayat Act excluding 
them from the Panchayat Circles they 
would continue to be within the Pancha- 
yat Circles and will not be available for 
being included in the limits of the Muni- 
cipality. The petitioners took various 
other grounds but as the writ applica- 
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tions can be disposed of only on the above 
mentioned ground, it is unnecessary to 
refer to the various other grounds. Both 
these writ petitions are disposed of by a 
common order on one ground only. 


3. The writ applications have 
been opposed by the State. Mr. Raf 
Narain appearing for the State, vehem- 
ently contended that Section 4 of the 
Rajasthan Municipalities Act, 1959, which 
empowers the Government to establish 
Municipal Board to define and alter their 
limits, should be construed widely so as to 
warrant an automatic exclusion of any 
local area from a Panchayat Circle on 
the area being included in the Municipal 
limits under Section 4. 


å. For a proper appreciation and 
adjudication of the controversy, it ap- 
pears proper to give a brief review of 
the legislation relating to Municipalities 
and the Panchavats. 


In the year 1951 the Rajasthan Town 
Municipalities Act, 1951 (Act No. XXIII 
of 1951) was enacted, to consolidate and 
amend the law relating to town Munici- 
palities in Rajasthan. It repealed vari- 
ous Acts of the former States which were 
integrated into Rajasthan but kept alive 
some of these Acts. In the year 1953 
the Rajasthan Panchayat Act (Act No. 
XXI of 1953) was promulgated. Section 
3 of the Act provided for the establish- 
ment of Panchayats for a village or part 
of the village or group of villages not in- 
cluded within the limits of a Municipali- 
ty. The Act initially prohibited inclu- 
Sion of any area falling within the muni- 
cipal limits from being included in the 
Panchayat Circle. On 7th September 
1959 the Rajasthan Municipalities Act, 
1959 (Act No. 38 of 1959) was enacted 
and the previous Act of 1951 was repeal- 
ed. Two days later, on 9th of September, 
1959, the Rajasthan Panchayat Act, 1953 
was amended by Act No. XXXVII of 
1959 and sub-sections (2), (3), (4) and (5) 
were added in Sec. 3 of the Act. Sub-seec- 
tion (2) empowers the Government to 
issue a notification establishing a Pancha- 
yat for the whole or part of any area in- 
cluded within the limits of the Munici- 
pality, or to include any such area or 
part in any Panchayat Circle. The pro- 
viso to sub-section (2) further makes if 
clear that the Government could convert 
any area into a Panchayat Circle with- 
out following the procedure prescribed 
under Section 4 of the Rajasthan Munici- 
palities Act, 1959 or Section 86 of the 
Rajasthan Panchayat Act. A mere issue 
of notification will have the effect of ex- 
cluding the area included in the Pancha- 
yat Circle from the limits of the Munici- 
pality. Coming to the Municipal Act, 
Sections 4, 5 and 6 in Chapter IT provide 
for the constitution and Government of 
Municipalities. Section 4 thereof ems 
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powers the Government to issue a notifi- 
cation to— 

(a) declare any 
Municipality: 

(b) define any area in the Munici- 
pality; 

(c) include or exclude any area: 

(d) otherwise alter the area of anv 
Municipality. 

Sections 5 and 6 thereof prescribe 
the procedure which should be adopted 
for achieving any of the purposes men- 
tioned in Section 4. It must be empha- 
sised that the Rajasthan Municipalities 
Act, 1959 does not contain provisions si- 
milar to the provisions of sub-section (2) 
of Section 3 of the Rajasthan Panchayat 
Act for automatic exclusion of any area 
from the limits of the Panchayat on the 
area being included.in the Municipal 
limits under Section 4 of the Rajasthan 
Municipalities Act after following the 
procedure under Sections 5 and 6 there- 
of. The presence of the provisions of 
the nature of Sub-section (2) in Section 3 
of the Rajasthan Panchavat Act and the 
absence of such provisions in the Rajas- 
than Municipalities Act clearly show 
that the provisions of Section 3 of the 
Rajasthan Panchayat Act are of over- 
riding nature and expressly provide for 
dispensing with the provisions of Sec- 
tions 4 to 6 of the Rajasthan Municipali- 
ties Act for excluding any area from the 
Municipal limits, and that Section 4 of 
the Rajasthan Municipalities Act cannot 
be interpreted to imply an automatic ex- 
clusion of an area from the Panchayat 
limits on its mere inclusion in the Muni- 
cipal limits. 

In this connection, it will be signifi- 
cant to refer to Section 86 of the Rajas- 
than Panchayat Act which empowers the 
Government to include any area in the 
Panchayat Circle, exclude any area from 
2 Panchayat Circle and transfer any area 
from one Panchayat Circle to another 
and prescribes a procedure therefor. The 
provisions of the Rajasthan Panchayat 
Act supplemented by the provisions of 
the Rules provide for the consideration 
of objections to the proposed inclusion, 
exclusion or transfer. It is thus clear that 
before any area can be excluded from a 
Panchayat Circle the procedure laid 
down in Section 86 must be followed 
and acceptance of the contention of the 
Additional Advocate General would have 
the effect of rendering Section 86 of the 
Rajasthan Panchayat Act nugatory and 
it cannot be expected that the legislature 
could have intended to render the provi- 
sions of Section 86 nugatory or impliedly 
repealed them. It is well settled princi- 
ple of law that a statute should be con- 
strued as changing law to no greater ex- 
tent than its words or necessary intend- 
ment require. Where the language is 
not clear and unequivocal the legislature 


local area in the 
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should not be taken to have permitted 
the alteration of the existing law by 
words of doubtful import. The altera- 
tion of law by implication should not be 
presumed except where, without such 
implication, the object of enactment 
would be defeated. In the light of these 
well recognised principles Section 86 of 
the Rajasthan Panchayat Act will con- 
tinue to be effective and no area can be 
considered ta be excluded from ‘the 
Panchayat Circle without following the 
procedure laid down in Section 86. 


I may also observe that it will be 
hardly proper to treat an area continu- 
ing to remain within the Panchayat Cir- 
Cle as becoming part of the Municipality 
as that will amount to subjecting the 
Same area to two kinds of legislation — 
one relating to Municipality and the 
other relating to Panchayat. It follows 
that unless an area is excluded from a 
Panchayat Circle after following the pro- 
cedure laid down in Section 86 of the 
Rajasthan Panchayat Act, it, cannot be 


properly included in the limits of a 
Municipality. 
5. Having considered the provi- 


sions of both the Acts, I am of opinion, 
that there is no warrant for construing 
Section 4 of the Rajasthan Municipalities 
Act widely in a manner suggested by the 
Additional Advocate General and to en- 
able the Government to include an area 
already included in a Panchayat into 
Municipality without following the pro- 
cedure laid down in Sec. 86. There is no 
controversy that the Government did not 
follow the procedure prescribed under 
Section 86. In these circumstances, the 
area which were properly included in 
the two Panchayats namely, Shialawas 
Khurd Panchayat Circle and Bandi Kui 
J agir Panchayat Circle continued to re- 
main parts of the Panchayats and the 
Government Notifications dated 10-12- 
1968 and 16-8-1969 cannot be vermitted 
to have the effect of excluding them 
from the Panchayat Circles and to in- 


- clude them in the Bandi Kui Municipali- 


ty. The two notifications are bad in law 
and are hereby quashed and the Gov- 
ernment is restrained from giving effect 
to and acting upon these notifications. 

6. The octroi duty, if any, which 
has been realised by the Bandi Kui Muni- 
cipality in terms of the orders of this 
Court dated 14-11-1969 on goods enter- 
ing into disputed area shall be paid to the 
Panchayats concerned within one month 





from today. 

Te In the circumstances of the 
case, parties are left to bear their own 
costs. 

Petitions allowed. 
| 
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AIR 1971 RAJASTHAN 265 (V 58 C 66) 
V. P. TYAGI, J. 


Karam Singh and others, Petitioners 
y. The State of Rajasthan and others, 
Respondents. 

Civil Writ Petn. No. 596 of 1969, D/- 
17-3-1971. 

Rajasthan Colonisation Act (27 of 
1954), Section 22 — Eviction of person 
in peaceable and quiet possession by use 
of police force — It is not permissible 
even though the person sought to_ be 
evicted is a trespasser. AIR 1958 Punj 
325, Followed. (Paras 13, 14) 

Thus where a person in possession 
of certain land on the strength of lease 
given by the Municipal Council was dis- 
possessed even without notice to him the 
action was illegal. The remedy is to take 
action in the manner allowed by law. | 

(Paras 13, 14) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Punj 325 (V 45)= | 
59 Punj LR 509, State of Patiala 
and E. P. States Union Patiala 
v. Mohinder Singh Natha Singh 14 

P. D. Mantri with D. K. Soral, for 
Petitioners; Dr. S. K. Tewari, Deputy 
Government Advocate for State of 
Rajasthan. L. R. Mehta, (Variyam Singh), 
for Respondent No. 8. 

ORDER: Karam Singh & four others 
have filed this writ petition under Arti- 
cle 226 of the Constitution praying that 
by issuing a writ of mandamus, certiorari 
or any other appropriate writ, order or 
direction the respodents may be restrain- 
ed from dispossessing the petitioners from 
the plot of land in question and they 
may further be directed not to dismantle 
their stalls standing on the disputed 
land. 

2. Learned counsel for the peti- 
tioners at the very outset urged that this 
petition may be treated on behalf of 
only one petitioner, namely, Karam 
Singh and the names of rest of the peti- 
tioners may be struck of from the array 
of petitioners. 

3. The facts giving rise to this 
petition are, in a nutshell, as follows: 

A piece of land measuring 40’ x 40’ 
Situate between the Customs Post and 
the Railway Nala at Kota Junction was 
leased out to petitioner Karam Singh 
and his other colleagues in the year 
1946-47 when they migrated from Pakis- 
tan to India. Since then, according to 
the allegations made by the petitioner, 
they were in occupation of this plot of 
land on which they had put their stalls 
and were regularly paving the rent to 
the Municipal Board, Kota. On 25th of 
April, 1956, after the City Improvement 
Trust, Kota was formed, this land vested 
in the Trust and it was sold by the Trust 
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to one Variyam Singh son of Miyan 
Singh who has also been added asa 
party to this writ petition. This land 
was the subject-matter of prolonged liti- 
gation. After the sale of land to Varivam 
Singh, the City Improvement Trust, 
Kota threatened the petitioner and his 
colleagues -to evict them therefrom. In 
1962 a suit was filed by the petitioner 
and his colleagues against Municipal 
Board, Kota for permanent injunction 
for restraining ‘the Municipal Board, 
Kota to eject the petitioner and his 
colleagues from this piece of land. 
The Munsiff, Kota passed a temporary 
injunction on 4th of April, 1962 res- 
training the Municipal Council, Kota 
from distcossessing the petitioner and his 
colleagues. This injunction order was 
however made absolute on 5th February, 
1965. It so appears that during the 
pendency of that suit, Variyam Singh 
also brought a suit against the petitioner 
and his colleagues in the year 1963 for 
ejectment: from this land treating them 
as the tenants. He also, according to the 
allegations made herein, ‘terminated the 
tenancy of the petitioner and his ccliea- 
gues on 8th May, 1963 by serving a 
notice on them under Section 106 of the 
Transfer of Property Act. At the time 
when the petitioner and his colleagues 
were forcibly ejected from the land, this 
suit of Variyam Singh was pending in 
the court of the Civil Judge, Kota. 

4. On the one hand, the peti- 
tioner and Variyam Singh were engaged 
in civil litigation and on the other hand, 
the petitioner and his colleagues had to 
face another threat from the Central 
Government as the land in question was 
claimed as belonging to the Western 
Railway. The Divisional Superintendent, 
Western Railway, Kota threatened the 
petitioner and his colleagues ta dispos- 
sess them from this land in the vear 
1968. In order to protect their rights the 
petitioner and his colleagues filed civil 
suits for permanent injunction against 
the Western Railway. In that suit res- 
pondent No. 5. the Mandi Committee, 
was also impleaded as a defendant. When 
these suits were, pending before the 
Munsiff, Kota, the Divisional Superin- 
tendent, Western Railway, Kota initiated 
proceedings under Public Premises Evic- 
tion of Unauthorised Occupants Act, 1958 
and these proceedings created a bar for 
the petitioner and his colleagues to 
pursue their remedy in the Civil Court 
and the suits were, therefore, withdrawn. 
The petitioner and his colleagues, how- 
ever, filed their objections before the 
Estate Officer who was empowered to 
proceed with the proceedings initiated 
by the Divisional Superintendent, 
Western Railway, Kota. From this narra- 
tion of facts, it is clear that the petitioner 
colleagues had to 
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take fight against various authorities in 
different courts of law and offices. 


Be The Secretary, Mandi Com- 
mittee, respondent No. 6 filed an appli- 
cation which purports to be an appli- 
cation under Section 22 of the Rajasthan 
Land Acquisition Act alleging that the 
land belongs to the State though it was 
sold by the Improvement Trust, Kota to 
Variyam Singh and as the possession of 
the land could not be handed over to the 
purchaser Varivam Singh because of the 
illegal occupation thereof by the peti- 
tioner and his colleagues, the petitioner 
and his colleagues may be evicted there- 
from under the provisions of the Col- 
onisation Act. This application has been 
put on record by the petitioner as Ex. 12. 
It was accompanied by an affidavit 
filed by the Secretary of the Mandi 
Committee, Shri Mahmood. The Addi- 
tional District Magistrate 
Kota, by his order dated 3rd June, 1969 
(Ex. 14) directed that the petitioner and 
his colleagues may be evicted from the 
land in dispute under the provisions of 
Section 22 of the Rajasthan Colonisation 
Act because he was convinced on the 
basis of the affidavit filed by the Secre- 
tary Mandi Committee that the peti- 
tioner and his colleagues were the rank 
trespassers on this land. 


The allegation of the petitioner is 
that on 6th of June, 1969, when all the 
Courts were closed, and being Saturday 
and Sunday, the High Court could also 
not be approached by them, the respon- 
dents, namely, the City Magistrate, Kota, 
the Additional Superintendent of Police, 
Kota, the Tehsildar (Colonisation), Kota, 
Secretary Mandi Committee, Kota and 
the Superintending Engineer, Public Works 
Department, Kota, by resorting to the 
police force, forcibly ejected the peti- 
tioner and his colleagues from the land. 
It is further alleged that after taking 
the proceedings of ejectment by the use 
of the police force, the Secretary, Mandi 
Committee executed a Dakhalnama in 
favour of the Tehsildar (Colonisation) 
who was responsible for evicting the 
petitioner and his colleagues from the 
land in dispute. In “this Dakhalnama, 
which is Ex. 17 on the file, it has been 
mentioned in the last sentence that after 
taking possession of the land from the 
Colonisation Department the same has 
been. transferred to Variyam Singh. 


6. Having felt aggrieved by this 
high-handed action of the Government 
authorities, who employed the police 
power of the State to eject the petitioner 
and his colleagues from the land in dis- 
pute whereupon they were enjoying the 
rights of lessees since they came to India 
from Pakistan, ‘this writ petition was 
filed by invoking the extraordinary juris- 


diction ‘of this Court. The petitioner at- 
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(Colonisation), . 


‘A. 1. Re 
the time of the filing of this writ peti- 
tion, however, did not accept this con- 
tention of the respondents that he was 
totally ejected from the land because by. 
that time he was claiming his possession 
as all his articles were not removed from 
there and, therefore, he sought a tem- 
porary interim order from this Court. 
This Court by its order dated 12th of 
June, 1969, restrained ‘the respondents 
from dispossessing the petitioner and his 
colleagues from their stalls if they hava 


not been already so dispossessed theres 
from. 


7 e By the time this writ petition 
was filed the petitioner was not in the 
know of this fact that the possession of 
the land was transferred to Variyam 
Singh. This fact came to his knowledge 
later on and thereafter he impleaded 
Variyam Singh as one of the respondents 
to this writ petition. 


8. Different stands were taken by 
the respondents regarding the disposses- 
sion of the petitioner. According to Mr. 
Soral, the petitioner had not been dis« 
possessed from the land but the stand 
taken by the respondents was that they 
were totally thrown out from the land 
and that the vacant land was handed 
over to Variyam Singh. This Court, 
after hearing the learned’ counsel for the 
parties, ultimately passed the interim 
order on 15th of October, 1969 with the 
agreement of the Counsel for the parties 
that Variyam Singh would not make any 
construction on the land during the pen- 
dency of the writ petition. 


~. 9% _ The State has filed a reply to 
this writ petition. The right of the Muni- 
cipal Council to lease out the land to the 
petitioner and his colleagues has been 
denied by the State but this fact has 
been admitted that the stalls of the peti- 
tioner and his colleagues were standing 
on this piece of land since 1947. The 
facts are not much in dispute except 
that according to the version given by 
the State the force was taken to the spo? 
in order to assist the trespassers for re- 
moving their articles from the land and 
it was done at their request. 


10. Variyam Singh has also filed 
a reply wherein he has asserted his 
rights to take possession of the land. 


11. After the filing of this wrif 
application, the petitioner withdrew the 
suits that were filed by him for getting 
permanent injunction against the Muni 
cipal Board. Variyam Singh after hav- 
ing taken possession of the land also 
withdrew his suit against the petitioner 
and his colleagues. The proceedings 
taken before the Estate Officer under 
the Public Premises Eviction of Unau- 
thorised Occupants Act, 1958 are. how- 
ever, still pending before that authority. 
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12. The question that arises’ for 
determination of this Court in this peti- 
tion is whether the State Government or 
its officers could eject the petitioner and 
his colleagues from this land in the man- 
ner they have been ejected. There can- 
not be any doubt that in order to etect 
the petitioner and his colleagues from 
this land, the police force was used by 
the authorities. It is also not disputed 
that before taking any action for remov- 
ing the petitioner and his colleagues 
from the land ‘under Section 22 of the 
Colonisation Act no notice of any kind 
was given to the petitioner and his col- 
leagues. The petitioner was taken by sur- 
prise when the authorities went to the 
spot to eject the petitioner and his col- 
leagues from this land and that the peti- 
tioner could not stand against the might 
of the State which was employed by it 
for removing him and his colleagues from 
the land. 


13. I need not go into the matter 
of title or right of the petitioner on this 
land. Even if the petitioner had no right 
to retain the possession of the land. was 
it open to the State authorities to remove 
him in the manner it was done? If the 
State authorities were of the ovinion 
that the petitioner and his colleagues 
were trespassers on this land, they could 
take action against him and his colleagues 
in the manner which was allowed by the 
law and not by using the police power 
of the State. 


14. In similar circumstances, the 
Punjab High Court in State of Patiala 
and E. P. States Union, Patiala v. 
Mohinder Singh Natha Singh, AIR 1958 
Puni 325 has held tbat the general pur- 
pose of the law is that regardless of the 
actual condition of the title to, or the 
right of possession of the property, the 
party actually in peaceable and quiet 
possession shall not be turned out by 
strong hand, violence or terror. There is 
no provision of law which empowers a 
State Government by force or show of 
force to evict a person who is in actual 
possession of immovable property. If 
the Sate Government were of the opinion 
that the State had the superior title or 
the better right to possession it is open 
to them to bring an appropriate action 
against him and to secure his eviction in 
accordance with the provisions of law. 


15. I entirely agree with the views 
expressed by their Lordships of the Pun- 
jab High Court in the above authority. 
In this age of rule of-law such high-hand- 
ed action on the part of the Government 
officials can never be thought of. It is 
very difficult for the respondents to jus- 
tify the action taken by them. From the 
events that have been brought on record 
it appears that perhaps the State authori- 
ties wanted to oblige the purchaser of 
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this land by evicting the petitioner and 
his colleagues by taking resort to the 
provisions of Section 22 of the Colonisa- 
tion Act and handing over the possession 
thereof to the purchaser. I do not think 
that the mandate of section 22 of the Raji- 
asthan Colonisation Act in any manner 
empowers the Colonisation authorities 
to take the law in their own hands in this 
fashion. It is a clear case of high-handed 
action on the part of the Government 
officials which must be deprecated by all 
law-abiding citizens. 


16. Learned counsel appearing on 
behalf of purchaser Variyam Singh urg- 
ed that if the possession of the land in 
question is to be restored to the peti- 
tioner and his colleagues by allowing 
their writ petition, then they should be 
put on terms because being tenants of 
the purchaser they cannot enjoy the pos- 
Session free of cost. I think, I need not 
go into this question because before the 
petitioner and his colleagues were eject- 
ed they were not paying anv rent to any- 
body because of the litigation going on 
in the court of law. The only course 
which appears to me to be just in this 
case is to restore the status quo ante at 
the time when the ejectment had taken 
place and leave the parties to take re- 
course to the court of law to get their 
rights established. 


17. For the reasons mentioned 
above, the writ petition is allowed, the 
‘order passed by the Additional District 
Magistrate (Colonisation), Kota dated 3rd 
June, 1969 (Ex. 14) is hereby quashed 
and the action taken in pursuance of this 
order against the petitioner and his col- 
leagues is declared illegal. The peti- 
floner and his colleagues shall be res- 
tored the possession of the land in ques- 
tion. The petitioner shall get his costs of 
this writ petition from respondent No. 6 
who was the prime mover in this case. 

Petition allowed. 
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JAGAT NARAYAN, C. J. AND J. P. 
JAIN, J. 

Nathmal Goliya, Appellant v. Kaluram 
and others, Respondents. 
Civil Misc. Appeal No. 21 of 1970 
D/- 16-9-1970. 

Civil F. C. (1908), O. 33 R..1—<— 
Trustees not in possession of any of the 
trust properties can be permitted to sue 
in forma pauperis notwithstanding that 
they are possessed of sufficient non-trust 
Means of their own to pay court-fee. AIR 
1937 Mad 549 (FB), Followed; AIR 1933 
Nag 334, Distinguished. (Para 3) 


BO/CO/A820/71/RMP/C 
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Cases Referred: Chronological Paras 
(1955) AIR 1955 Mys 128 (V 42) = 
ILR (1955) Mys 455, Chikkan- 
anjundappa v. Pillanna 
(1937) AIR 1937 Mad 549 (V 24)=— 
1937-1 Mad LJ 727 (FB), Swami- 
nathan v. Official Receiver, Ramnad 3 
(1933) AIR 1933 Nag 334 (V 20) = 
30 Nag LR 84, Mt. Jankibai v. 
Mt. Bhikai 


Shrikrishna Mal Lodha, ‘for Appel- 
lant; U. L. Gupta, for Respondents. 


JAGAT NARAYAN C. J.:— This is 
an application for permission to sue in 
forma pauperis under Order 33 Rule 1 
C. P. C. by the respondents. This appli- 
cation has been opposed on behalf of the 
appellants. 

2. The facts which have given 
rise to this application are these. One 
Dayachand alias Kanhaiya Lal is alleg- 

(contd. on col. 2) 


"(J) (i) Application for probate or 


letters of administration to have 
effect throughout India. 
(ii) Application for probate or letters 


of administration not falling under 

Clause (i):— 

(1) if the value of the estate does 
mot exceed Rs. 1000/- 


(2) if the value exceeds Rs. 1000/- 


The applicants were however nof called 

upon to pay ad valorem court-fee on 

Rs. 15,250/- by the trial court under the 

erroneous impression that this was 
(contd. on col. 2) 


“Probate of a will or letters of admin- 
istration with or without j 
annexed ~~ 


When the amount or value of the 
estate in respect of which the 
grant of probate or letters is made 
exceeds one thousand rupees, but 
does not exceed five thousand 
rupees. 

When such amount or value exceeds 
five thousand rupees. 


The learned District Judge passed an 
order for the grant of probate in favour 
of the applicants. Nathmal filed an 
appeal against the order on a court-fee 
stamp of Rs. 25/- only. An objection 
was taken by the office that court-fee 
was payable under article 11 (i) of 
Schedule II on the memorandum of 
appeal. This objection was upheld by 
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ed to have executed a will on 6-7-64 
bequeathing his property consisting of a 
house and some movables in favour of a 
deity. He appointed 11 persons as exe- 
cutors under the will. These 11 persons 
were also appointed as trustees of the 
trust created under the will. After the 
death of Dayachand they filed an appli- 
cation for ‘the grant of probate of the 
will in the court of the District Judge, 
Jodhpur, on a court-fee stamp of Rs. 25/-. 
This is the court-fee prescribed under 
Schedule II, article 11 (G) (i) of the 
Rajasthan Court-fees and Suits Valua- 
tion Act, 1961. The value of the house 
left by the testator is Rs. 30,000/- and 
the value of the other movable property 
left by him is Rs. 500/-. This has been 
disposed of under the will. 

__ 3 One Nathmal entered a caveat. 
Ad valorem court-fee then became pay- 
able under Schedule II. article 11 (D) Gi) 
(2). Article 11 (i) runs as follows:— 


lem 


Twenty-five rupees. 


Seventy-five Naye Paise: 


Five rupees: 


Provided that if a caveat fs enters | 
ed & the application is regis- 
tered as a suit, one-half the 
scale of fee prescribed in arti- 
cle 1 of Schedule I on the 
market value of the estate less 
the fee already paid on the 
application shall be levied.” 


exempt under the proviso to Section Sf 
(1) (b) of the above Act. That proviso 
only exempts the fee payable under 
article 6 of Schedule I which runs as 
follows: 


Two per centum on such amoung 
or value. 


Three per centum on such amount 
or value.” 


this Court under its order dated 14-1-70, 
and notice was issued to the respondents, 
who had filed the application for the 
grant of probate before the learned Dis- 
trict Judge to show cause as to why the 
deficit court-fee should not be recovered 
from them under Section 11 (4) (c). The 
respondents have now filed the present 
application for permission to ‘treat the 
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proceedings before the learned District 
Judge as being in forma pauperis under 
@rder 33 Rule 1 C. P. C. The learned 
counsel for the respondents has relied on 
the decision of Mysore High Court in 
Chikkananjundappa v. Pillanna, AIR 1955 
Mys 128. Tt was held in that case follow- 
ing the Full Bench decision of the Madras 
High Court in Swaminathan v. Official 
Receiver, Ramnad, AIR 1937 Mad 549 
(FB) that the capacity of the person 
suing in a representative character must 
be kept distinct from his personal capa- 
icity and therefore even though the 
‘trustees are possessed of sufficient means 
of their own to enable them to pay court- 
fee they can be permitted to sue in 


forma pauperis if they are not in posses- - 


sion of any of the properties belonging 
to the trust. There is some conflict of 
judicial authority on the point, which 
has been noticed in Note 11 to Order 33 
Rule 1 in Chitaley’s Commentary on the 
Code of Civil Procedure. The opposite 
view point is represented by the decision 
of the Nagpur High Court in Mt. Janki- 
bai v. Mt. Bhikai. AIR 1933 Nag 334. 

4. We have duly considered both 
the points and we are respectfully in 
agreement with the view taken in the 
Full Bench decision of the Madras High 
Court. 

5. We accordingly allow the appli- 
cation of the respondents. They will be 
treated as having sued in forma pauperis 
in the court of the learned District Judge 
Jodhpur. 

Application allowed. 
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L. N. CHHANGANI AND J. P. JAIN, JJ. 


D. P. Rai Ahuja, Appellant v. Rame- 
shwar Lal and others, Respondents. 

First Appeal No. 92 of 1961, D/- 22- 
1-1971, against judgment of R. D. Gattani 
Sr. Civil J., Aimer D/- 31-7-1961. 

Hindu Women’s Rights to Property 
Act (1937), S. 3 — Effect of alienation 
for necessity on widow’s share —— Aliena- 
tion by the Manager or by all the copar- 
ceners will bind the widow's share also 

in the coparcenary property. (Case law 
discussed). (Para 6) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 272 (V 54) = 
(1967) 1 SCR 7, Satrughan v. 
_ Sabuipari 4 
(1965) AIR 1965 SC 825 (V 52) =, 
1965-1 SCR 26, Lakshmi Perumallu 
v. Krishnavennamma 
(1958) AIR 1958 Mad 228 (V 45) = 
1957-2 Mad LJ 382, Ramalingam 


Pillai v. Ramalakshmi Ammal 6 
(1954) ILR (1954) 1 All 204, Udai 
Narain Rai v. Dharamraj Rai 5 
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(1954) AIR 1954 Bom 47 (V 41) = 
55 Bom LR 658, Shivappa v. 
Yellawa 
(1954) AIR 1954 Bom 442 (V 41) = 
56 Bom LR 387, Mahadu Kashiba 
v. Gajarabai Shankar 4 
= S5. K. Jindal, for Appellant; M. B. L. 
Bhargava, for Respondents. 

JAIN J.: This first appeal is directed 
against the decree dated 3lst July, 1961 
passed by the Senior Civil Judge, Aimer 
in a suit for partition originally institut- 
ed by Shrimati Keshar Bai. 

2. One Badridas Taksali who 
owned considerable property died in Oc- 
tober, 1942. He left behind him his 
widow Smt. Keshar Bai and two sons 
Trijokinarain and Surajnarain, sons of 
his pre-deceased son Shri Motilal. The 
family was joint and they continued 
to live jointly. The business of the family 
in the lifetime of Badridas Taksali was 
a cloth business and it was carried on 
in the name and style of Chhogalal Bad- 
ridas. On 13th of August, 1944 Trijoki- 
narain and Surajnarain created a simple 
mortgage of two suit havelies and bor- 
rowed a sum of Rs. 25,000/- from Basan- 
tiram, defendant No. 1 on the ground 
that they needed money for cloth busi- 
ness. A mortgage deed Ex. A. I was ex- 
ecuted to that effect. The mortgage 
money was not paid and Basantiram filed 
a suit against Trijokinarain and Suraj- 
narain and obtained a decree for the sum 
of Rs. 26,148-2-0 with interest and costs 
of the suit. The decree was for more than 
Rs. 35,000/-. In execution of the decree 
Basantiram mortgagee sought the sale of 
the two suit havelies sometime in the 
year 1956. ° 

After the sale was advertised, Smt. 
Keshar Bai brought the present suit on 
2nd May, 1956, praying that she was en- 
titled to half of the property and it be 
declared that the decree passed in favour 
of Basantiram is null and void, so far as 
her share was concerned in the suit pro- 
perty and her half share be partitioned 
by metes and bounds and she be put in 
possession of her share. Defendant No. 
1 Basantiram pleaded that the loan was 
advanced to Trijokinarain and Suraj- 
narain for legal necessity and it was bind- 
ing on the plaintiff as well. It was also 
contended by him that the suit was col- 
usive and in fact Trijokinarain is at the 
back of the suit. Trijokinarain and Sur- 
ajnarain were defendants Nos. 2 and 3 in 
the suit. Trijokinarain alone filed a 
written statement and admitted allega- 
tions in the plaint and he did not oppose 
the partition of the property. 

3. During the pendency of the 
suit Smt. Keshar Bai sold her interest to 
one D. P. Rai Ahuja and the latter 
was allowed to be substituted as plain- 
tiff by the order of the trial court dated 
[3th January, 1961. The learned trial 
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Judge on the pleadings of the party set- 
tled seven issues and recorded the evi- 
dence of the parties. After having con- 
sidered the evidence and the relevant 
law on the subject he held that in view 
of the provisions of Section 3 of the 
Hindu Women’s Rights to Property Act, 
as amended by Act XI of 1938 (herein- 
after referred to as the Act) Smt. Keshar 
Bai succeeded to the interest of her hus- 
band in the joint Hindu Family Property 
along with defendants Nos. 2 and 3 and 
her interest in the suit property was half 
and she was entitled to claim partition of 
her share in the suit property. As re- 
gards issue No. 2 he held that the money 
under the mortgage was borrowed for 
legal necessity and as such it was bind- 
ing upon the plaintiff. He found all 
other issues for the plaintiff and decreed 
the plaintiff's suit in the following terms: 

“A decree to the effect that the 
plaintiff is entitled ‘to get the suit pro- 
perty partitioned and has half share in 
it but he shall be entitled to do so only 
after the mortgage-decree in favour of 
defendant No. 1 and against defendants 
2 and 3 is satisfied and if something re- 


mains after the satisfaction of that 
decree, is hereby passed.” 
4. Shri D. P. Rai Ahuja being 


aggrieved by this decree of the learned 
Senior Civil Judge, Aimer has come be- 
fore us in this appeal and it has been 
contended on his behalf by his learned 
counsel that the mortgage created by 
the two grandsons of Smt. Keshar Bai 
does not bind her share who had inherit- 
ed the interest of her husband under the 
provisions of the Act. It has also been 
contended that there is no evidence of 
the legal necessity. On the other hand, 
the learned counsel for the respondent 
Basantiram submits that the property 
jeft by Badridas Taksali remained a co- 
parcenary property, even when the in- 
terest of the deceased Badridas devolved 
on his widow under the Act and is sub- 
fect to the same incidents which are at- 
tached to the coparcenary property. be- 
cause the widow had not claimed parti- 
tion till then. We have heard the learn- 
ed counsel for the parties and considered 
the rival contentions with case. 

Section 3 of the Act reads as follows: 

*3(1) When a Hindu governed by the 
Dayabhaga School of Hindu Law. dies 
intestate leaving any property. and when 
a Hindu governed by any other school of 
Hindu law or by customary law dies in- 
testate leaving separate property, his 
widow or if there is more than one widow 
all his widows together, shall, subject 
to the provisions of Sub-section (3), be 
entitled in respect of property in respect 
of which he dies intestate to the same 
share as a som 

Provided that the widow of a pre- 
deceased son shall inherit in like manner 
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as a son if there is no son surviving of 
such predeceased son, and shall inherit 
in like manner as a son’s son if there ts 
Surviving a son or son’s son of such 
predeceased son: _ 

Provided further that the same pro- 
vision shall apply mutatis mutandis to 
the widow of a predeceased son of a 
predeceased son. 

When a Hindu governed by any. 
school of Hindu Law other than the 
Dayabhaga School or by customary law 
dies having at the time of his death an 
interest in a Hindu Joint Family proper- 
ty, his widow shall, subject to the pro- 
visions of sub-section (3), have in the 
a the same interest as he himself 

ad. 

(3) Any interest devolving on a 
Hindu widow under the provisions of 
this section shall þe the limited interest 
known as a Hindu woman’s estate, pro- 
vided however that she shall have the 
same right of claiming partition as a 
male owner. tf 

4) x x x”? 
Prior to this Act a Hindu widow was 
only entitled to a right of residence and 
maintenance from the.other coparceners 
of the family. But by the provisions of 
sub-section (2) of Section 3 of the Act on 
the death of a coparcener ‘governed by 
the Mitakshara School of Hindu Law, 
his widow will have in the property the 
same interest as her deceased husband 
had. The widow has also been given a 
right to claim partition. It has, how- 
ever, been provided that the interest de- 
volving on her will be the limited in- 
terest known as a Hindu woman’s estate. 
The Act seeks to make fundamental 
changes in the concept of coparcenary 
and the rights of the members of the 
family in a coparcenary property. 

The Act in investing the widow of 
a member of coparcenary with the in- 
terest which the member had at the time 
of his death has introduced changes 
which are alien to the structure of a 
coparcenary. The interest of the widow 
arises not by inheritance nor by survi- 
vorsnip but by statutory substitution. 
Her interest in the property is limited 
interest known as a Hindu woman’s 
estate but the Act gives her the same 
power to create partition as the male 
owner has. Their Lordships of the 
Supreme Court in Satrughan Issor v. 
Sabujpari, AIR 1967 SC 272 observed in 
para 7 of the decision as follows: 

“By the Act certain antithetical con- 
cepts are sought ‘to be reconciled. A 
widow of a coparcener is invested by the 
Act with the same interest which her 
husband had at the time of his death in 
the property of the coparcenary. She is 
thereby introduced into the coparcenary, 
and between surviving coparceners of 
her husband and the widow so introduc- 
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ed, there arise community of interest 
and unity of possession. But the widow 
does not on that account become a copar- 
cener: though invested with the same 1n- 
terest which her husband had in the pro- 
perty she does not acquire the right 
which her husband could have exercised 
over the interest of the other coparce- 
ners. Because of Statutory substitution 
of her interest in the coparcenary pro- 
perty in place of her husband, the right 
which the other coparceners had under 
the Hindu Law of the Mitakshara School 
of taking that interest by the rule of sur- 
vivorship, remains suspended so long as 
that estate enures. But on the death of 
a coparcener there is no dissolution of 
the coparcenary so as to carve out a de- 
fined interest in favour of the widow in 
the coparcenary property: AIR 1965 SC 
825. The interest acquired by her under 
Section 3 (2) is subject to the restric- 
tions of alienation which are inherent in 
her estate. She has still power to make 
her interest definite by making a demand 
for partition, as a male owner may. I 
the widow after being introduced into 
family to which her Husband belonged 
does not seek partition on the termina- 
tion of her estate, her interest will merge 
into the coparcenary property. But if 
she claims partition, she is served from 
the other members and her interest be- 
comes a defined interest in the coparce- 
nary property, and the right of the other 
coparceners to take that interest by sur- 
vivorship will stand 
she dies after partition or her estate is 
otherwise determined, the interest in co- 
parcenary property which has vested in 
her will devolve upon the heirs of her 
husband. It is true that a widow obtain- 
ing an interest in coparcenary property 
by Section 3(3) does not inherit that in- 
terest but once her interest has ceased to 
have the character of undivided interest 
in the property, it will upon termination 
her estate devolve upon her husband’s 
eirs.” 
In the present case Smt. Keshar Bai had 
not demanded partition and allowed 
herself to continue jointly with her 
grandsons defendants Nos. 2 and 3. T£ 
she had claimed partition earlier tban 
the mortgage had been created she would 
had her share defined and determined 
and in that event, it must be conceded 
that any alienation by the body of the 
coparcenary or by the manager of the 
- eoparcenary would not have affected her 
share. But in a case where the widow 
continues to live jointly with the other 
coparceners and had not claimed any 
partition the position would be different. 
It is true that she herself does not be- 
come a coparcener and a member of the 
coparcenary family and she only has an 
interest in the coparcenary property. In 
this situation if the property continues 
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to be a coparcenary property it must be 
held that it is subject to all the incidents 
which are attached to coparcenary pro- 
perty. If the ‘Karta’ of the undivided 
Hindu family alienates the property for 
legal necessity or for the benefit of the 
estate it must bind the entire coparcen- 
ary property and the widow in that situa- 
tion. cannot say that that alienation will 
not bind her interest in the property. 
because on that date her share remains 
undefined and undetermined. 

In Shivappa Laxman v. Yellawa, 
AIR 1954 Bom 47 a coparcenary consist- 
ed of S and his son L. L died in 1945 
leaving behind a widow L. W. In 1946 
S made a gift to his daughter of the 
major portion of the lands belonging to 
the joint family. After the death of S. 
LW adopted P. LW and P fileda suit chal- 
lenging the gift on the ground that S. 
was not competent to make a valid gift 
of the joint family property. It was 
held that when the gift was made by S, 
LW had a share in the properties under 
the Hindu Women’s Rights to Property 
Act of 1937, and therefore S, although he 
was the sole surviving coparcener, was 
not entited to make the gift. The learn- 
ed Judges of the Bombay High Court 
held that it was beyond the competence 
of the manager to make a gift of im- 
moveable properties belonging to the 
family. 

The principle was clearly meant for 
the case of a gift and cannot be extend- 
ed to alienation falling within the com- 
petence of a manager of Hindu coparcen- 
ary. This is abundantly clear by the fol- 
lowing observations of the Court: 

“The position of a Hindu  widow’s 
interest in the family properties is, in 
our opinion, somewhat analogous to the 
undivided right of the coparcener at least 
so far as the manager’s powers of mana- 
gement and alienation are concerned: so 
that if the said interest of the Hindu widow 
is sought to be defeated by an unjustified 
alienation, she would be entitled to chal- 
lenge it just in the same manner as a co- 
parcener would. It may be that the effect 
of this Act is not to cause the severance 
of status automatically on the death of a 
coparcener, and that the family may con- 
tinue to be joint, in that case the mana- 
ger would still be entitled ‘to exercise 
his ordinary powers under Hindu Law. 
But itis clear that itis beyond the compe- 
tence of a manager to make a gift of im- 
moveable properties belonging to the 
family.” 

The same view was. taken in another 
case Mahadu Kashiba v. Gajarabai Shan- 
kar, AIR 1954 Bom 442. 

5. In Allahabad case, Udai Narain 
Rai v. Dharamraj Rai, ILR (1954) 1 All 
204 a suit was brought on a mortgage 
executed by the manager of a joint 
Hindu family. One of the parties was 
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the widow of a deceased coparcener who 
was entitled to an interest under the 
Hindu Women’s Rights to Property Act 
and the question was whether she could 
put the plaintiff to proof that the mort- 
gage was binding on the joint family pro- 
perty. The learned Judges held that she 
was so entitled. Malik C. J. who spoke 
for the Court stated: 


“Under the Hindu Women’s Rights 
to Property Act, Smt. Muna Kuer has 
been given the same interest in the pro- 
perty as her husband had. It is not neces- 
sary to define the extent of that interest 
but there seems to be no good reason 
why she should not have the right to 
plead that the mortgage is not binding 
asit was not executed for legal necessity 
that is to say, why she should not have 
the same right as her husband had of 
challenging the mortgage?” 

6. In case Ramalingam Pillai v. 
Ramalakshmi Ammal, AIR 1958 Mad 228 
it was held that where the son of her 
husband had become the manager of the 
family after the husband’s death he can 
alienate any part of the joint family pro- 
perty for legal necessity and for purposes 
binding on the family. The widow 
would then be bound by such alienation. 
If, on the other hand, the alienation was 
such that it cannot be supported by 
necessity or benefit. then it is obvious 
that the widow who is entitled in her 
husband’s right to a half share in the 
property would not be botind by any 
alienation made by the manager of the 
family even though he may be the sole 
surviving coparcener. From the authori- 
ties referred to above it is more than 
clear that any alienation by the manager 
of the family will not affect the interest 
of the widow that she had received 
under the provisions of the Act unless 
the said alienation was for legal necessity 
or for the benefit of the estate. It can- 
not, therefore, be held that because in a 
certain coparcenary property the widow 
had her interest under the provisions of 
the Act, the alienation made by the 
manager of the family or by all the co- 
parceners of the family, even if the alie- 
nation was for legal necessity or for the 
benefit of the estate, will not bind her 
interest. We are, ‘therefore, unable to 
accept the contention of the learned coun- 
sel made on hehalf of the appellant. The 
learned trial Judge had rightly consider- 
ed this question and in our opinion his 
conclusions on this question are right. 


T Now coming to the second con- 
tention of the learned counsel that there 
is no evidence on record that the mort- 
gage in question was created for legal 
necessity, we need only state that there 
is no substance in this submission. Smt. 
Keshar Bai has not said anything in this 
regard in her plaint. She has only 
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stated in her plaint that the mortgage 
and the resultant decree obtained by de- 
fendant No. 1 against defendants Nos. 2 
and 3 are void and -eventually against 
her share in the property: Basantiram 
has pleaded in his written statement that 
the properties mortgaged were the joint 
family properties on 13th August, 1944 
and the loan was advanced for legal ne- 
cessity and that was, therefore, binding 
on the plaintiff. The plaintiff did not 
even af this stage obtained leave of the 
Court to submit her replication to plead 
that the mortgage loan was not taken for 
legal necessity of the family. eF 

_ Issue No. 2 framed by the learned 
trial Judge was: “Is the mortgage decree 
mentioned in para No. 4 of the plaint 
binding upon the plaintiff? If so. what 
is its effect upon the suit?” Parties led 
their evidence. The plaintiff in her state- 
ment as P. W. 4 has stated in examina- 
tion-in-chief that the mortgage amount 
of these properties was used for the family 
purpose. She, however, stated in her 
cross;examination by ‘Trijokinarain him- 
self that Trijokinarain was doing. specu- 
lation business and the mortgage amount 
was lost in speculation. She further 
Stated that it was Trijokinarain who in- 
formed her that the mortgage amount 
was lost by him in speculation. Trijoki- 
Narain appeared as her witness as P. W. 
9. He has not stated a word as to why 
he borrowed a sum of Rs. 25,000/- and 
for that purpose. He did not even refute 
the recital that he had made in the mort- 
gage deed. Basantiram as D. W. 1 has 
stated that the money was needed by the 
two brothers Trijokinarain and Surai- 
narain for their cloth business. He made 
enquiries about it and thereafter he ad- 
vanced the loan to them. He also stated 
that they had invested the money in their 
cloth business and they brought the 
cloth from Kishangarh and Bombay. He 
also deposed that they continued to work 
their cloth business in the same old name 
of Chhogalal Badridas. Chandmal D. W. 
3 stated that Badridasji Taksali was run- 
ning a shop and doing cloth business in 
the name and style of Chhogalal Badri- 
das. As already indicated above, in the 
mortgage deed Ex. Al it was stated by 
defendants Nos.2 and 3 that they werein 
need of money for cloth business and 
they are taking the loan of Rs. 25,000/- 
for that purpose. 

In this view of the evidence we are 
of the opinion that the learned Judge was 
right in holding that there was legal 
necessity and the mortgage was binding 


on the entire coparcenary property. Smt.. 


Kesar Bai who undoubtedly had interest 
in the coparcenary property was equally 
bound by the mortgage and thus the en- 
tire coparcenary property is liable to 


pay the amount due under the mortgage. 


decree. 


$ 
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&. No other point was pressed. 
The appeal fails and is hereby dismissed. 
Having regard to the circumstances of 
the case we, however, pass no order as 
to costs. . 

Appeal dismissed. 
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Gumanmal, Appellant v. Kanwar 
Lal, Respondent. 

Second Appeal No. 24 of 1966 D/- 12- 
2-1971 against judgment and decree of 
Amar Singh Bhargava Sr. Civil and Addl. 
S. J. No. 2 Jodhpur, D/- 1-12-1965. 

Transfer of Property -Act (1882), 
S. 106 — Service of notice by affixture 
— It can be resorted to only if it is nei- 
ther practicable to deliver the notice to 
the tenant nor it is also practicable to de- 
liver it to one of the tenants family or 
his servants. AIR 1970 Mys 77, Dissent- 
ed from. AIR 1968 Cal 49, Relied on. 


(Para 4) 

Cases Referred: Chronological Paras 
(1970) AIR 1970 Mys 77 (V 57) = 
1969-2 Mys LJ 179, Achamma v. 


Fairman 4 


(1970) 1970 Ren C. R. 561 = T2 
Pun LR 506, Inder Mohan Singh v. 
Harnam Singh 
(1968) AIR 1968 Cal 49 (V 55), 
Sukumar v. Naresh Chandra 
H. M. Pareekh, for Appellant; P. C. 
Mathur, for Respondent. 


JUDGMENT: This is a defendant- 
tenant’s second appeal arising out of a 
suit for ejectment in respect of a shop 
Situated in Jodhpur decreed against him 
by the two courts below. 


2. Learned counsel for the appel- 
lant has raised two contentions: The 
first is that the notice of ejectment was 
not properly served. It appears that a 
notice dated 18-1-62 was affixed at the 
Suit shop on the same date. The plain- 
tiffs case is that it was not practicable 
to serve the notice on the defendant per- 
sonally and consequently it was offered 
to his brother Mangilal who too refused 
to take it, and, therefore, it was affixed 
at the shop. The pasting of the notice at 
the suit shop is proved by the evidence 
produced by the plaintiff. The courts 
below accepted the plaintiffs version that 
the notice had been pasted and I do not 
see any reason to take a different view. 
Learned counsel for the appellant, how- 
ever, urges that the notice had not been 
tendered to Mangilal as stated by P. W. 1 
Kanwarlal. He has pointed out that 
there is clear variance between the plead- 
ing and the proof on this point. I find 
force in this contention. In the plaint 
it has been stated that the notice 
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tendered to the defendant. The endorse- 
ment contained on the notice Ex. 1 also 
recites the fact that the notice was offer- 
ed to Gumanmal defendant. P. W. 1 
Kanwarlal (plaintiff) when he came in 
evidence stated that the notice was of- 
fered to Mangilal brother of the defen- 
dant. 

Thus the plaintiff's case regarding 
tender of notice to Mangilal runs counter 
to the averment in the plaint as well as 
the endorsement contained in the notice 

The courts below do not seem to 
have noticed this glaring variation be- 
tween the pleading and the proof. It is 
true that the defendant’s son Devichand 
(D. W. 2) has admitted that the defendant 
mostly resides in village Khara Bera and 
the business at the shop is mostly looked 
after by him and his uncle Mangilal. If 
the plaintiff’s case of tender of notice to 
Mangilal were accepted, I agree with the 
court below that it would have amounted 
to a sufficient tender in the eye of law. 
But since the plaintiff's case that the 
notice was tendered to Mangilal cannot 
be accepted in view of what I have stated 


above, the question arises whether af- 
fixation of notice without there being 


evidence of tender of the same to one of 
the defendant’s family or servants at his 
residence would be sufficient compliance 
with the provisions of Section 106 of the 
Transfer of Property Act. 


3. The relevant portion of Sec- 
tion 106. T. P. Act with which we are 
concerned reads as under: 


“Every notice under this section 
must be in writing signed by or on be- 
half of the person giving it, and either 
be sent by post to the party who is in- 
tended to be bound by it or be tendered 
or delivered personally to such party. or 
to one of his family or servants at his re- 
sidence, or (if such tender or delivery is 
not practicable) affixed to a conspicuous 
part of the property.” 


Š I am prepared to grant in the 
facts and circumstances of the present 
case that tender or delivery of notice to 
the defendant personally has been pro- 
ved to be not practicable. But the dif- 
ficulty for the plaintiff arises from the 
fact that there is no reliable evidence on 
the record that the notice was attempted 
to be tendered or delivered to one of the 
defendant’s family or servants at his 
residence.. Some argument was advanc- 
ed by the learned counsel for the respon- 
dent that the word “residence” as used 
in this section is of wide import and in- 
cludes within its scope the business pre- 
mises of the tenant also. In this con- 
nection he has relied upon 1970 Ren 
C R 561 (Puni). However. it is not 
necessary for the purposes of this 
appeal to decide this point and I refrain 
from doing so. Assuming for the sake of 
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argument that the shop is also consider- 
ed as the residence of the defendant the 
question still remains whether the plain- 
tiff should have shown that it was not 
practicable to tender or deliver notice to 
any member of the defendant’s family or 
his servants. 


Learned counsel for the respondent 
urged that for the purpose of affixing 
the notice to a conspicuous part of the 
property the plaintiff need not have 
Shown that he attempted to serve the 
notice on any member of the defendant’s 
family or his servant and the provisions 
of Section 106 of the Transfer of Property 
Act will be deemed to have been suffi- 
ciently complied with by proof of the 
fact that it was not practicable to serve 
the notice on the defendant personally. 
In support of his contention he has invit- 
ed my attention to Achamma v. Fairman, 
AIR 1970 Mys 77. This case undoubted- 
ly supports the point of view canvassed 
by the learned counsel. However with 
great respect I have to point out that no 
reasons whatsoever have been given by 
the learned Judge in adopting that view. 
All that has been stated is that this view 
appeared to the learned Judge as sound. 


In this connection I may respectful- 
Iy point out the relevant provisions con- 
tained in Section 106 which make it ob- 
ligatory on the part of the landlord to 
show that it was not practicable for him 
to tender or deliver the notice to the 
party personally or to tender or deliver 
the same to one of his family or servants 
and consequently the notice was affixed 
at the property. This is clearly the 
meaning borne out by the words within 
comas ‘if such tender or delivery is nof 
practicable’. It is too obvious to need 
any discussion that by the use of the 
words ‘such tender’ the legislature meant 
tender to the party as well as tender to 
one of his family or servants. Thus on 
a plain reading of this section it appears 
to me that before a landlord can resort 
to the service of notice by affixture of 
the same he has to show that it was not 
practicable to tender or deliver the notice 
personally to the party or to one of his 
family or servants. 


This was the view taken in Sukumar 
yv. Naresh Chandra, AIR 1968 Cal 49. If 
was held in this case that the 4th mode 
of service of notice of affixing the same 
to a conspicuous part of the property is 
available only when neither second nor 
the third mode is practicable that is 
neither it is practicable to tender or de- 
liver the notice to the party nor if is 
practicable to tender or deliver the same 
to one of his family or servants. In this 
view of the matter. I am constrained to 
hold that the notice of eiectment was 
not served upon the defendant according 
to law. 


ALR. 


5. Learned counsel for the appel- 
lant also argued that the plaintif has 
failed to prove his reasonable and bona 
fide necessity for the shop in question. 
However, it is not necessary to go into 
this question in view of my finding re- 
garding notice which is sufficient to dis- 
pose of this appeal. 

6. The result is that I allow this 
appeal, set aside the judgments and 
decrees by the courts below and dismiss 
the plaintiffs suit for ejectment. Since 
the defendant has succeeded on a tech- 
nical ground, I leave the parties to bear 
their own costs throughout. 

Te Learned counsel for the res- 
pondent prays for leave to appeal to 
Division Bench. Leave is refused. 

Appeal allowed. 
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Mohammad Subhan, Appellant v. 
Dr. Misbahuddin Ahmad and others, 
Respondents. 

First Appeal No. 57 of 1959, D/- 23- 
11-1970, against judgment and decree of 
nala Mathur Dist. J. Kota, D/- 10-12- 

(A) Mahomedan Law — Partition — 
A suit by a Mahomedan heir for parti« 
tion of his share is maintainable even 
without impleading other heirs who are 
not in possession. The reason is that the 
shares of Mahomedan heirs are definite 
and specified. (X-Ref: Civil P. C. (1968) 
©. 1, R. 10) (Paras 9, 14, 23 & 24) 

(B) Civil P. C (1998), Q. 22s R. 5 — 
Determination of question as to who is 
legal representative of the deceased cans 
not be interfered with at the appellate 


stage. Fact that the suit is a partition 
suit makes no difference. {Para 38) 
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mal, for Respondents. 


JUDGMENT: This is an appeal from 
the judgment and. decree dated 10th De- 
cember, 1958, of the District Judge, Kota. 


2. Rahim Bux and Mohammed 
Subhan originally instituted the suit for 
partition of immovable properties men~ 
tioned in para 4(1), (2) and (3) in the 
plaint situated in the city of Kota. Moba- 
mmed Sobhan’s name was subsequently 
removed from the array of plaintiffs and 
the suit continued at the instance of 
Rahim Bux alone. During the pendency 
of this appeal, Rahimbux died and Moha- 
mmed Subhan was substituted as his 
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legal representative vide order of this 
Court dated 21st January, 1965. Plain- 
tiffs case is that his ancestor Ibrahim 
had seven sons and the suit properties 
were acquired by them with their jomt 
earnings. Tt is alleged that the parties 
were originally Hindu Raiputs but were 
subsequently converted to Muslim reli- 
gion, but a custom still prevails among 
them that a female does mot get any 
share in the property of the deceased. It 
Is alleged that Yasin one of the sons of 
Ibrahim died issueless, Gulab Mohammed 
died issueless and Ilias and Gendaji died 
without leaving any- male issue. Plain- 
tiff, therefore, claimed half share in the 
entire property. Defendants were al- 
leged to have the remaining half share 
in the property in the proportion that 
Shaffiuddin defendant No. 1 and Abdul- 
la defendant No. 2 had 9/40th share each 
and Chhotia, Azimulla and Allahnoor de- 
fendants Nos. 3, 4 and 5 respectively 
1/60th share each. It was alleged that 
parties had been in joint possession of 
the suit property and have been sharing 
its profits, but for some time the defen- 
dants had denied the plaintiff’s right in 
the property and discontinued giving him 
the share of profits and so the suit is in- 
stituted. As stated earlier, the suit was 
originally instituted against five defen- 
dants who are all in the line of Ahmedii, 
one of the sons of Ibrahim. Descendants 
of Mohammedii, Ilyas, Quadir and Gen- 
daji and. some of the descendants of 
Ahmedji were not impleaded in the suit 
for the reason that by custom the females 
were excluded from inheritance. Des- 
cendants of Mohammedji, who was des- 
cribed as Gulab Mohamed in the plaint, 
were not impleaded as party on the 
ground that he had died issueless. Dur- 
ing the suit, Azimulla defendant No. 4 
died and his son Abdul Samad and Mst. 
Bafati, his wife, were brought on record 
as his legal representatives. 

3.. Allahanoor defendant admitt- 
ed the plaintiff's claim but the other 
defendants contested the suit and they 
submitted a pedigree table of all the 
descendants of Ibrahim which the lower 
court after trial hasfound tobe the cor- 
rect one. The contesting defendants 
denied that the plaintiff had any share 
in the suit property. It was stated thaf 
the properties had been acquired after 
the death of Quasim, that is, the grand- 
father of Rahim Bux and so the plain- 
tiff did not have any share in the proper- 
fies. Existence of custom by which fe- 
males were excluded from inheritance 
was also denied. It was stated that all 
the descendants of Mohammedji Ahmed- 
ii, Ilyas Quadir and Genda, both male 
and female, whose names had been 
shown in _the pedigree-table, were neces- 
Sary parties to the suit. It was also 
stated that the contesting defendants 
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were in exclusive possession of the suit 
properties and in regard to property Nos. 
(1) and (3) of para 4 it was stated that 
the contesting defendants had become 
their full owners because of certain 
transfers made in their favour by the 
other co-sharers. No case was set up in 
the written statement that any other des- 
cendant of the sons of Ibrahim other 
‘than the contesting defendants was in 
possession of the suit properties. 


Å. Issues were framed in the case 
on 9-11-1948 and then the following issues 
were framed on 20th July, 1954: 

_ 1. Whether the plaintiff has half 
share in the suit property? 
. What is the property liable to 
be partitioned? 

3. Whether the suit is within limita- 
tion? 

4. Whether the suit property was 
acquired by all the sons of Ibrahim and 
they purchased it by their own earnings? 


5. Whether there is a custom among 
the Muslim Luhars of Aimer Merwara 
and Rajputana, who became Muslim 
Luhars converts from Hindu Rainuts 
and of whom the parties are, that a 
woman whether she be daughter, widow. 
sister, mother or any other, does not in- 
herit a man’s property and she does not 
get any share according to Muslim Law 
(Shariyat)? 

6. Whether the present suit suffers 
from the defect of non-joinder of neces- 
sary parties? 

Whether the defendants’ posses- 
sion over the suit property is adverse? 


8. Whether the plaintiff has no 
right in that suit property. which was 
acquired after the death of Kasimii? 


9. Whether the value of the suit 
property is about one lac rupees and 
hence deficient court-fees had been paid 
on the plaint? 

10 Whether the plaintiff is estopped 
from pleading the custom, mentioned in 
the plaint? 

11. What will be the relief? 


5. Both parties led evidence in 
support of the above issues and the court 
after holding that it had jurisdiction to 
hear and determine the suit, came to 
the finding on the main issue that though 
it had not been definitely proved as to 
when the suit property was acquired that 
is after the death of Quasimii. the grand- 
father of Rahimbux or before that. vet 
the plaintiff had been admitted a co- 
sharer in the property and could claim 
Share. The lower court did not deter- 
mine the extent of the plaintiff's share. 
Issue No. 5 about the exclusion of fe- 
males from „inheritance on account of 
custom among the Muslim  Luhars in 
Ajmer Merwara and Raiputana was de- 
cided against the plaintiff. Having come 
to the finding on issue No. 5 the court 
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held that female descendants of Kadar, 
iyas, Yasin, Mohammed and Gendait 
and their sons and grandsons who were 
alive and who could claim share accord- 
ing to Mohammaden Law in the suit pro~- 
perty were all necessary parties to the 
suit. Issue No. 7 was decided against 
the defendants and it was held that they 
had failed to prove their adverse posses- 
slion against the plaintiff. Issue of limi- 
tation. was also decided in favour of the 
plaintiff. On the finding that necessary 
parties had not been joined in the suit. 
it was dismissed but the parties were 
left to bear their own costs. 
6. On 3rd November, 1969, and 
then again on 4th November, 1969. ap- 
plications were made on behalf of the 
appellant to add 33 persons named in the 


applications as party-defendants and res- 


pondents in the appeal. Of these Nos. 1, 
2, 3. 4, 5, 6 7, 8 9, 12, 13, 14. 15, 16. 17, 
18, 19, 20, 21, 22, 28, 24, 24A, 24B and 29 
as correctly described in the application 
dated 4-11-1969 put in appearance through 
their counsel and raised no objection to 
their being impleaded as parties to the 
case. They also made no request for a 
fresh trial against them. Later on. per- 
Sons mentioned at Nos. 17, 20 and 21 sub- 
mitted their objection to being made par- 
ties at this stage as the suit had become 
barred by time. Then again on behalf of 
Babu and Kuma mentioned at Nos. 20 and 
21 of the application dated 3rd Novem- 
ber, 1969, affidavits were filed duly veri- 
fied before a Magistrate saying that they 
had not preferred any objection to their 
eat made a party and that they may 

llotted their share without remand- 
ce he case for a fresh trial. Similarly, 
an affidavit was filed on behalf of Mst. 
Subran mentioned at No. 17 of the appli- 
cation. Persons named at Nos. 10, 25. 26, 
28, 30, 31, 32 and 33 submitted their ob- 
jection to being made a party at this 


. Stage as the suit had become barred by 


limitation and also because a fresh trial 
will have to be made against them. Per- 
sons mentioned at Nos. 11 and 27 did not 
put in appearance. 

T. When the appeal came up for 
hearing learned counsel for the parties 
agreed that arguments may be heard on 
issue No. 6, namely, whether the suit 
suffers from non-joinder of necessary 
parties. Contention, of learned counsel 
for the appellant in ‘this connection is 
that it is not the case of either the plain- 
tiff or the contesting defendants in the 


pleadings that any other descendants of . 


the sons of Ibrahim are in possession of 
the suit property. It is contended that 
on the death of a Muslim, the property 
devolves upon his heirs in definite shares 
and one of the heirs can institute a suit 
for partition claiming his own-share from 
those who are in possession of the pro- 
perty without impleading the other heirs. 
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8. On the other hand, it is urged 
on behalf of the respondents that in a 
suit for partition all the co-sharers are 
necessary parties and the suit must fail 


if some co-sharers have not joined in 
Spite of the objection in the lower Court. 


9. Order 1 R. 10, C. P. C. makes 
out a distinction between persons who 
ought to have been joined as plaintiffs 
or defendants and those without ‘whose 
presence the question in the suit cannot 
be completely decided. In the former 
case, they are necessary parties to the 
suit and in the latter, they are only 
proper parties, Although in a suit for 
partition under the Mitakshara law. all 
the persons interested in the property 
are necessary parties, because in such a 
case it cannot be predicated what share 
an individual member has in the undivid- 
ed coparcenary, but this is not the case 
under the Mohammedan Law where the 
heirs are only tenants-in-common and 
whose shares are definite and specified 
in law. But in the case of Muslims 
where an. heir claims more than. what 
he is entitled to under the Mohammedan 
law to the exclusion of the shere of 
other persons who are so entitled under 
that law, it is necessary that the persons 
whose exclusion is sought must be joined 
in that suit because any decision given 
in their absence would not be binding 
upon them and would be ineffectual. In 
the suit as framed, the plaintiff did not 
claim only that much share to which he 
would have been entitled under the 
Mohammedan Law but claimed more 
than his share on the ground that the 
female heirs of other sons of Ibrahim 
were under the custom prevalent amongst 
the Lohars in Ajmer Merwara and Rai- 
putana excluded from inheritance. The 
determination of the plaintiffs share 
necessarily involved the decision of this 
question whether under the alleged cus- 
tom female heirs got any share in the 
property of the deceased or not and for 
the decision of that question, presence of 
those heirs was necessary. 


10A. Faced with this situation. 
learned counsel for the appellant made 
an application before this Court confin- 
ing plaintiff’s claim to 1/7th share only 
and abandoned the remaining part of his 
claim. It is pointed out that the plaintiff 
would, in any case, be entitled to 1/7th 
share in the suit property because it is 
alleged to have been acquired with the 
joint earnings of all the sons of Ibrahim. 
Notice of this application has been given 
to the respondents. It is certainly open 
to the plaintiff to abandon the whole or 
any part of his claim at anv stage of the 
suit and so as a result of this application, 
Plaintiffs claim is confined only to 1/7th 
share in the suit property provided he ‘is 
proved to have that much share in it. 
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The question of joinder of parties shall 

now therefore be considered in the light 

of the application by which the plaintiff 

ari abandoned his claim beyond 1/7th 
are, 


10. In Moideensa Rowthen v. 
Md. Kasim Rowthen, AIR 1916 Mad 248 
it was held: 

“Under Mohammedan Law the estate 
of a deceased person devolves -on his 
death on his heirs, each of whom becomes 
entitled to his definite fraction of every 
part of the estate. Therefore a suit in 
which one heir claims to receive his 
share of the property of the deceased 
from another heir is not a suit for “par- 
tial partition”, as understood in Hindu 
Law. Such a suit is legally maintain- 
able though it ought, as a rule, to take 
the form of a suit for the administration 
of the estate of the deceased.” 


li. In Mst. Zabaishi Begam v. 
Naziruddin Khan, AIR 1935 ALN 110 
which was also a case of Muslims, it was 
held that:— 

“When the interest of the person nof 

made a party to the suit is distinct from 
the interests of the person who are par- 
ties to the suit, there is no justification 
for not dealing with the matter in con- 
troversy so far as the rights and interest 
of the parties actually before the court 
are concerned. Hence where a Moham- 
medan heir who is out of possession 
against the co-heirs and omits to im- 
Plead one of the co-heirs, there is no 
reason why he should not be granted a 
decree for so much of his share as is in 
possession of the heirs who are made 
parties to the suit, as the interest acaquir- 
ed by the heirs of a deceased Moham- 
medan in his property are always defi- 
nite, distinct and ascertained, and as such 
the absence of one of the co-heirs from 
a suit brought by another co-heir for pos- 
session of his share cannot be a ground 
for dismissing the suit.” 
In this case, the learned Judges after 
pointing out the provisions of O. 1, R. 9 
C. P. C. and of other rules in O. 1 observ- 
ed that, 


“It is manifest from these provisions 
that the non-joinder of a necessary party 
cannot by itself be a ground for dismiss- 
ing the suit and that the Court is bound 
to adjudicate on the rights of the par- 
ties actually before it.” i 
Then they further observed that: 


“There is however another well re- 
cognised rule which, so to say, constitu- 
tes an exception to the general rule 
noted above. That rule is that a Court 
will refrain from passing a decree which 
would be ineffective and  infructuous, 
and the reason for this rule is obvious. 
It would be idle for a Court to pass a 
decree which would be of no practical 
utility to the plaintiff and be a waste 
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paper in the sense that the relief that it 
purports to grant to the plaintiff cannot 
be vouchsafed to him because of the ob- 
fection of some person who is not bound 
by that decree. But this rule has no ap- 
plication to cases in which, notwithstand- 
ing the fact that some of the persons in- 
terested in the subject matter of the suit 
are not parties to the suit. the Court is 
in a position to pass a decree that is ca- 
pable of execution and cannot be render- 
ed nugatory at the instance of persons 
not made parties to the suit. 

n Muhammad Afzal Khan v. 
Kariman Bibi, (1913) 20 Ind Cas 658 (All) 
it was held that 

“Whether one of the several heirs of 
a deceased Muhammadan brings a suit 
to recover her share in the property left 
by the deceased, the other heirs are not 
mecessary parties to the suit. 

Wajihunnissa Banke- 
behari Singh, AIR 1930 Pat “iT (EB) 
where persons who had not been joined 
were not in possession, it was held that 
the suit was not bad for non-jcoinder of 
parties and the persons not joined in the 
suit could certainly assert their rights in 
a properly constituted suit, and that the 
partition suit was maintainable. 

14. These decisions no doubt sup- 
port the contention of learned counsel 
for tbe appellant. Argument of learned 
counsel for the respondents is two-fold: 
(1) that even where tthe plaintiff claims 
only that share to which he is entitled 
under the Mohammedan Law in a suit 
for partition all the cosharers whether 
they are in possession or not are neces- 
sary parties, and (2) that the present case 
is not where the plaintiff or his ances- 
tors got any defined share in inheritance 
but here the allegation is that the pro- 
perty was acquired by seven brothers 
jointly and so he being the descendant of 
one of the sons has got-1/7th share. It is 
argued that there is no proof on the re- 
cord that the plaintiff has got any share 
jat all in the suit property. 

15. For the frst argument, reliance 
is placed on Md. Ahmad v. Ansar Moho- 
mmad, AIR 1920 Oudh 173; Noor Moha- 
mmad v. Zainul Abdin. ATR 1940 All 399: 
Fazal Mohammad v. AH Mohammad, AIR, 
1935 Oudh 36; Nathuram v. Abdul Latif, 
AIR 1935 Cal 478; Munshi Ram y. Abdul 
Aziz, AIR 1943 Lah 252; Churaman Mahto 
v. Bhatu Mahto, AIR 1935 Pat 241 and 
Kanakarathanamma v. Loganatha, AIR 
1965 SC 271. These cases are however 
distinguishable. 

o I6 The hħhead-note in ATR 1920 
QOudh 173 (supra) no. doubt says that: 

“In a suit for partition it is neces- 
sary that all interested parties should be 
oo either as plaintiffs or as defen- 

ants 

A suit by one of several heirs of a 
deceased Mohammaden’ to recover his 


A. LR: 
share in the estate left by the deceased 
is practically a suit for partition and all 
the other heirs of the deceased must be 
impleaded as parties to the suit. If some 
of the heirs are not joined, where their 
joinder becomes impossible, the suit must 
be dismissed.” 

But in this case it would appear that the 
suit was filed against one heir who was 
alleged to have -/9/6 annas share in the 
property the other heir having -/6/6 
annas share was not impleaded asa party. 
The property was still undivided and the 
court, therefore, held that in such a situ- 
ation “the plaintiffs cannot maintain 
that the defendants are solely in posses- 
sion of the property to which claim is 
laid. On the facts as stated, it is clear 
that no partition by metes and bounds 
having been made, the Jegal position is 
that Anwar Mohammad and his mother 
are also in joint possession with defen- 
dants 1 to 4.” So it is a case where re- 
lief was sought against those persons who 
had only -/9/6 annas share in the undivid- 
ed property _and the claim was not for 
Joint possession but for separate and ex- 
clusive possession of certain share in the 
property. No effective decree for posses- 
Sion could therefore be given in that case 
in the absence of the other persons who 
had share in that property. 


17. In AIR 1940 AH 399 (supra), 
the plaintiffs had claimed 72} shares on 
the basis of their title by descent. from 
the common ancestor. The remaining 
43} shares were claimed under the arran- 
gement by Khair-un-nisa one of the plain- 
tiffs with her husband in respect of 
dower and in such a way that if she was 
right, the interests not only of the plain- 
tiffs and the defendants to the suit were 
to be affected but also of the heirs of the 
third brother Abdul Rahman who were 
not and never had been parties to those 
proceedings. In these circumstances. the 
learned Judge observed that “the finding 
at which the learned Munsiff arrived in 
respect of 43} shares was one arrived at 
in a suit which, so far as the heirs of 
Abdul Rahman were concerned, was 
wholly ex parte.” because they were the 
people who were interested to resist 
Mst. Khair-un-nissa’s claim and they were 
never before the court. It would, 
therefore, appear that it was only in res- 
pect of 43} shares that it was held that 
the heirs of Abdul Rahman were neces- 
Sary parties. 


18. In AIR 1935 Oudh 36 (supra) 
there are general observations that in a 
suit for partition it is undisputed that 
every one of the co-sharers is a neces- 
sary party. But there the real question 
that arose was about the abatement of 
appeal on the death of some co-sharer 
respondents. So it was held that it would 
be impossible to decree the appeal 
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against the other respondents when the 
decree must hold good against the legal 
representatives of the deceased raspon- 
dents. That was a joint and individual 
decree and so the whole appeal was held 
to abate. 

19. In AIR 1935 Cal 478 (supra) 
it was found that there were certain 
lands in the jote which were in the ejl- 
mali possession of all the co-sharers of 
the entire jote of Rs. 75/- and so it was 
held that all the cosharers must be im- 
pleaded as parties thereto. 

20. In ATR 1948 Lah 252 (supra) 
there are general observations — that all 
cosharers are necessary parties in a suit 
for partition, although that was a case 
where some formal defendants had not 
been impleaded as parties in the appeal 
and it was held that failure to include 
them was not fatal and they could be 
added even after the period of limitation 
had expired against them. 

21. In AIR 1935 Pat 241 (supra} 
there are also general observations that 
in a suit for partition no decree can be 
passed for partition in the absence of 
single co-sharer of the village. _ 

22. From these decisions, it would 
appear that all the cosharers have been 

d to be necessary parties either when 
the plaintiff had claimed more than what 
he is entitled under the law so as to 
affect the right of the absentee parties 
or where the absentee parties are in 
joint possession of the disputed properties 
along with the parties on the reccrd and 
no effective decree can be passed in fav- 
our of the plaintiff. In AIR 1965 SC 
271 (supra) the suit was instituted by one 
of the heirs under Ss. 10(2) and 12 of the 
Mysore Hindu Law Women’s Rights Act 
(10 of 1933) for recovery of exclusive 
possession of the whole property in pos- 
session of the beneficiary under the will 
of the father. Under Act No. 10 of 1933, 
besides the plaintiff, her brothers were 
also co-heirs inthe property left intestate 
by their mother. The brothers were not 
joined in the suit either as plaintiffs or 
respondents and the suit was in respect 
of the recovery of the whole property. 
It was held that the brothers were 
necessary parties to the suit, anc as no 
application was made for imprleading 
them even up to the stage the case was 
heard by the Supreme Court, the ‘suit 
was dismissed for non-joinder of neces- 
sary parties. Learned counsel for the 
respondents placed strong reliance upon 
this decision and urges that here too it 
was the case of co-heirs which is not dis- 
tinguishable from the case of Muslim 
heirs. But in this case the suit was by 
one of the co-heirs for the recovery of 
the whole property and it does not appear 
that the plaintiff wanted relief to the ex- 
tent of her undivided share at any stage 
of the case. So in the absence of the 
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brothers, no relief could be given to her 
in that suit. 


23. In the present case, as already 
stated, the plaintiff has mow confined his 
claim to 1/7th share in the suit property 
which in view of the allegations made in 
the plaint cannot be said to be more than 
What he would be entitled to provided 
it is so proved and in the written state- 
ment it has not been said that any one 
else besides the contesting defendant is in 
possession of the property. 


24. In Deputy Commr. v. Rama 
Krishna, ATR 19538 SC 521 their Lord- 
ships of the Supreme Court observed 
that the two tests for deciding whether 
a certain person is a necessary party in 
a proceeding are (1) that there must be 
a right to some relief against such party 
in respect of the matter involved in the 
proceedings in question and (2) it should 
not be possible to pass an effective decree 
in the absence of such party. Now apply- 
ing these two tests to the present procee- 
dings, it would appear that the plaintiff 
did not admit that besides the contesting 
defendants any one else had a share in 
the property or was in possession of it. 

er as the contesting defendants are 
alleged to be in exclusive possession of 
the property, the decree if any passed in 
favour of the plaintiff with regard to his 
/7th share can be effectively executed 
against them without affecting the shares 
of those who have not been made parties. 
But if the other persons claim any share 
in the suit property, they can do so by 
instituting separate suit in respect of 
their shares. In view of this it cannot be 
Said that the other persons who had not 
been made parties to the suit and who 
were said to be the descendants of the 
Sons of Ibrahim are necessary parties be- 
cause the present suit is now confined to 
1/7th share in the suit property. 


25. I, therefore, hold: that in view 
of the abandonment of the claim by the 
appellant, the suit does not suffer from 
non-joinder of the necessary parties; but 
In order to enable the Court to effecti- 
vely and completely adjudicate upon the 
question in controversy, it may be proper 
that the persons mentioned in the applica- 
tions dated 3rd and 4th November. 1969 
by the appellant be made party resnon- 
dents in this appeal and on this finding 
it may be necessary to send the case back 
to the lower court so that an inquiry 
about the rights of the plaintiffs be made 
in their presence. But learned counsel 
for the respondents urges that it will nof 
be necessary to remand the case for this 
purpose because on merits the plaintiff 
has no case as he has not been able to 
prove that he has anv share at all in the 
suit property and therefore he desires 
that the appeal may be heard on this 
point. Put up on 26th November, 1970. 
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26. Learned counsel for the res- 
pondent argued that because Mohammad 
Subhan’s adoption by Rahimbux is not 
according to law and the will relied upon 
by him does not pertain to the property 
in dispute, he has no right to prosecute 
this appeal and on this ground alone this 
appeal should be disposed of. In support 
of his first contention, learned counsel 
has placed reliance on Section 28 of the 
Rajasthan Civil Courts Ordinance. 1950 
and urges that all questions regarding 
succession, inheritance, marriage or 
caste, or any religious usage or institu- 
tion amongst Muslims should be deter- 
mined according to Muhammadan Law 
which does not recognise adoption in any 
form. As for the second contention, at- 
tention is invited ‘to the will and it is 
urged that it only relates to the personal 
and self acquired property of the deceas- 
ed and not to the property in dispute. On 
behalf of the appellant it is contended 
that the question whether Mohammad 
Subhan is the legal representative of 
Rahimbux or not cannot be reagitated in 
this litigation because this Court by its 
order dated 21st January. 1965 has al- 
ready decided it. However. learned 
counsel for the respondents points out 
that‘the question of Mohammad Subhan’s 
adoption was not decided in this order 
and it is also silent on the point whether 
Mohammad Subhan under the will got 
any interest in the disputed property or 
not. What the learned counsel means to 
point out is this that even though the 
court decided that Mohammad Subhan is 
the legal representative of Rahimbux, it 
is still open to the respondents to urge 
that he has no interest in the disputed 
property and that question should now 
be determined upon a proper interpreta- 
tion of the will as also on the evidence in 
regard to the alleged adoption. 


It may be noted that on the death of 
Rahimbux an application was made by 
Mohammad Subhan on 2nd July. 1962 
that Rahim Bux who died on Ist April. 
1962 has neither left a widow nor any 
issue or anv near relative who mav suc- 
ceed him except the applicant who is 
his adopted son according to the custom 
and in whose favour a will was also exe- 
cuted by the deceased. This application 
was contested on behalf of the respon- 
dents. The adoption as well as the execu- 
tion of the will by the deceased in favour 
of the applicant were denied. This Court 
ordered an enquiry into the matter and 
the learned District Judge, after taking 
evidence of the parties gave a finding in 
favour of the applicant on both the points. 
He found that there was a custom of 
adoption and that Mohammad Subhan 
had been adopted by Rahim Bux as his 
son. He also found that Rahim Bux had 
executed the will in favour of Mohammad 
Subhan, but because he had been adopted 
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by the deceased, a bequest in his favour 
was not valid unless other heirs consent- 
ed to it after the death of the testator. 
Objections were filed against the finding 
of the District Judge. The factum and 
validity of the adoption was challenged 
and in the application dated 18-9-1964 
Specific objection was raised that so far 
as the will is concerned, it does not per- 
tain to the. suit property situated at Kota 
and the will relates to the personal and 
self acquired property of the deceased 
Which is situated at Bundi. This Court 
after hearing the objections of the par- 
ties thought it unnecessary to give any 
finding as to the adoption of Mohammad 
Suban by Rahim Bux, but on examina- 
tion of the will held that there was no 
doubt that the deceased wanted to be- 
queath whatever rights he had in the 
property held by him to Mohammad Su- 
bhan after his own death. 


Further objection was raised on be- 
half of the respondents that even if it be 
So, Mohammad Subhan would be only 
entitled to one-third share in the pro- 
perty of Rahim Bux. To this the answer 
of the Court was that it was not a mat- 
ter which the Court was concerned af 
that stage and it was enough to say 
that Mohammad Subhan had undoubted- 
ly some Interest in the estate left by de- 
ceased Rahim Bux. It is urged by learn- 
ed counsel for the respondent that by this 
order the Court only decided that Moha- 
mmad Subhan was the legal representa- 
tive of Rahim Bux because of the will in 
his favour and did not mean to say that 
he had received any interest or right in 
the disputed property because of the said 
will. It is true that it has not been very 
clearly said in this order that by virtue 
of the will Mohammad Subhan got any 
interest in the disputed property. but I 
am unable to accept this argument that 
while passing this order, the Court was 
not mindful of the specific obiection 
which had been raised on behalf of the 
respondents, Whatever the case may 
be, it is not disputed that even if a person 
has got a fraction of share in the estate 
of the deceased. he can be recognised as 
his legal representative for prosecuting 
the litigation. It is also well settled that 
where a question arises as to whether 
any person is or is not legal representa- 
tive’ of a deceased plaintiff or deceased 
defendant, such question shall be deter- 
mined by the court. Once that question 
is decided and a person is substituted as 
legal representative of the deceased plain- 
tiff or defendant, that order is final so 
far as that litigation is concerned. 

In Balabai v. Ganesh, (1903) ILR 27 
Bom 162, where on the death of the plain- 
tiff one Balabai was substituted as his 
legal representative. Subsequently. how- 
ever, it was discovered that Balabai was 
not the nearest heir and legal representa- 
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tive of the deceased. The first appellate < 


court reversed the decree of the lower 
court simply for this reason and dismiss- 
ed the suit. On appeal to the High Court 
the order of the first appellate court was 
_ reversed and it was held that the lower 
appellate court was wrong in going into 
the question as to Balabai’s right to re- 
present Mahadeo and dismissing the 
suit on the ground that she had no such 
right. In the course of the judgment it 
was observed, 

‘The case would, no doubt. have 
been different if the suit had originally 
been instituted by Balabai claiming as 
heir to Mahadeo or to Moreshvar. For, in 
those circumstances, Balabai would have 
based her suit on her right as heir. and 
would have been bound to establish it. 
But the suit. as instituted, was not based 
or dependent on Balabai’s heirship. and 
could not properly be dismissed on her 
failure to prove her heirship. The aues- 
tion of Balabai’s right to represent Maha- 
deo was, I think, a question which could 
only affect the decision as to the person 
who should be admitted on the record for 
the purposes of prosecuting the suit. and 
was not pertinent for the purposes of 
deciding whether Mahadeo’s claim should 
be decreed or rejected.” 

The learned Judge further observed, 


"No decision is required or can be 
passed in such a case on the right of 
heirship: nor can the suit be dismissed on 
the ground that such right of heirship 
has not been established against all pos- 
sible comers. A decision on that point 
would not be binding if passed in such a 
case, even between the rival claimants, 
and all that is needed and all that can be 
done in the suit is to decide who shall 
proceed with it, without in any wav af- 
fecting the ultimate liability or right of 
the person in favour of whom or against 
whom the order is passed.” 


27. In Jyoti Prasad Singh v. 
Semuel Henry Seddon. AIR 1940 Pat 516 
the elder son was substituted in place of 
the deceased appellant and it was con- 
tended that the royalties for which the 
suit was brought were under the law not 
part of the impartible estate but were 
the personal property of the deceased pro- 
prietor and as such devolved after his 
death on his heirs under the ordinary law 
of inheritance. This argument was re- 
pelled and it was held that when in a suit 
or an appeal any party raises the ques- 
tion as to who is his legal representative 
it must be decided by the Court and its 
decision must be binding on the parties. 
Order 22. Rule 5 C. P. C. provides for 
the decision of such question. and the fact 
that an order passed under that rule is 
not appealable shows that the decision is 
of a summary character and for the pur- 
pose of the suit or appeal the person who 
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is substituted in place of the deceased 
party shall be deemed to be his legal re- 
presentative. In Kadir Muhideen Mara- 
kkayar v. Muthu Krishna Ayyar. (1903) 
ILR 26 Mad 230 it was held, 

‘that where a person who is not the 
legal representative is in fact brought on 
record as such and the court allows the 
wrong representative to be brought on 
record and to continue the litigation. the 
benefit of that litigation may be taken ad- 
vantage of by the proper legal represen- 
tative, and that the representatives on re- 
cord will be accountable to him.” 

28. The above observations were 
quoted with approval in Zamindar of 
Bhadrachalam v. Venkatadri, ATR 1922 
Mad 457 (FB). 

29. In Daulat Ram v. Mt. Meero, 
AIR 1941 Lah 142 it was held that a deci- 
sion under Rule 5 of Order 22 C. P. C. 
should be limited to the purpose of car- 
rying of the suit and cannot have the 
effect of conferring any right of heir- 
ship or to property. It was also held in 
this case that the decision under Rule 5 
does not operate as res judicata. 

30. Similar view was expressed 
in Kali Pachi v. Ramalekshmi, AIR 1953 
Trav Co 158. 

31. In Malook Dass v. Sahib Ram. 
AIR 1964 Puni 532 the suit was for pos- 
session by a Mahant. A chela was sub- 
stituted in his place on his death. The 
suit was decreed in his favour. The first 
appellate court reversed the decision on 
the ground that the Chela was not the 
legal representative. The High Court re- 
versed the decision of the first appellate 
court and held that the decision of the 
trial court cannot be reversed on appeal 
on the ground that the Chela was not the 
legal representative. 

32. In Sheopujan Singh v. Chandi 
Singh, AIR 1951 Pat 283 the Patna High 
Court also held that where an order 
under Order 22 Rule 5 is passed, the 
court has no jurisdiction to cancel the 
order and re-open the question and hold 
upon further evidence that somebody 
else had a better claim to be substituted 
in place of the deceased. 

33. It is also equally well settled 
that after a legal representative is sub- 
stituted in place of the deceased, the ori- 
ginal parties’ rights and disabilities have 
to be considered and not those of the 
legal representatives. See. Gulli v. 
Sawan, AIR 1924 Lah 45 and Yeshwant- 
rao v. Bhalchandrarao, AIR 1952 Madh 
Bha 207. 

34. Learned counsel for the res- 
pondents for the contrary view places 
reliance upon Parsotam Rao v. Janki 
Bai, (1905) ILR 28 All 109, Mt. Dhapu v. 
Ramautar, AIR 1923 Nag 209 and The 
Kalyanmal Mills Ltd. v. Volimohammed, 
AIR 1965 Madh Pra 72. In the first 
case, a suit for partition of the family 
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property was brought by one Ramchan- 
dra. On his death during the suit his 
widow Jankibai applied to have her 
mame substituted on the record in his 
place. The defendants opposed the ap- 
plication saying that the family was joint 
and undivided and that upon the death 
of Ramchandra, the assets would vest in 
the surviving members of the family. The 
Subordinate Judge, however, decided that 
Jankibai should be placed on the record 
ds legal representative of her husband. 
The other subordinate Judge who suc- 
ceeded him came to the conclusion that the 
order passed by his predecessor substitut- 
ing Jankibai as the legal representative 
of her husband was a final order deter- 
mining the status of the family on the 
death of Ramchandra and that Ram- 
chandra was separate from other _mem- 
bers of the family. He held that it was 
not open to the successor to question the 
decision so arrived at by his predeces- 
sor and decided that that question was 
res judicata. When the matter came be- 
fore the High Court, it held that the ap- 
pointment of a legal representative is not 
a determination of any issue which is 
properly raised in the suit and particul- 
arly a vital issue such as the one to which 
they have been referred. It will thus ap- 
pear that the main issue in the suit itself 
was whether Ramchandra was separate 
from his brothers who were defendants 
in the suit or not and, therefore. that 
question had ‘to be decided on merits 
and the order regarding substitution of 
his widow could be regarded as having 
determined that question also. 


35. Similarly, in the Nagpur case, 
AIR 1923 Nag 209 the legal position of 
the Jegal representative who had been 
substituted was one of the main issues in 
the suit itself because the Subordinate 
Judge had asked the legal representative 
to amend the plaint and ‘thereupon the 
question of the legal representative arose 
and so it was held that the admission of 
a person as legal representative for pur- 
poses of prosecuting the suit does not 
conclusively establish his right to do so 
if his legal position is one of the main 
issues in the suit itself. 


36. In the Madhya Pradesh case, 
AIR 1965 Madh Pra 72 the question was 
whether Miss Hamida who was in posses- 
sion of the property of the deceased was 
the legal representative of Volimohammed 
-or not. The lower court decided that she 
was. But on a revision application. the 
High Court held that Miss Hamida though 
having been brought up by the deceased 
was in possession of his estate, but that 
alone does not confer on her a right of 
suit in respect of the estate of the de- 
ceased. That right can only belong to a 
lawful heir. She was not shown to have 
baen related to Volimohammed in any 


A. I. Re 


way and it appeared that the deceased had 
left behind his brother also. The cour® 
therefore decided that the suit cannot be 
continued by Miss Hamida who cannot be 
considered to be a legal representative 
for purposes of substitution as a plain- 
tiff. Therefore, in this case also it was 
the order of substitution which was sef 
aside by the High Court in its revisional 
jurisdiction. _ 

37. All these three cases are, there 
fore, distinguishable. 

38. Learned counsel for the res- 
Ppondents admits that the order of sub- 
stitution of Mohammad Subhan as legal 
representative may be all right. It may 
also be that it is only the right of the de- 
ceased which shall be determined in the 
present litigation. But he says that in a 
suit for partition like this. complications 
are bound to arise if a decree is passed 
in favour of a person who has no interest 
in the disputed property at all. That 
may be so if it is found that the person 
who had been substituted as legal repre- 
sentative had no interest at all in the dis- 
puted property. But I do not see how 
on principle cases of partition can be dis- 
tinguished from other cases simply on 
the ground that in such cases the decree 
passed in favour of the legal representa- 
tives against third parties can be taken 
advantage of by the legal heirs of the de- 
ceased. That being so, I am unable to 
agree with the learned counsel for the 
respondent that the question whether 
Mohammad Subhan under the will has 
any interest in the disputed property or 
not can be reopened now, when once he 
has been substituted as the legal repre- 
sentative of the deceased. So far as the 
question of Mohammad Subhan’s adop- 
tion is concerned, learned counsel for the 
appellant has contended ‘that adoption is 
customary in the community of the par- 
ties and is secular in character. It is 
like appointment of an heir and the rules 
relating to ceremonies are not applicable. 
It is also contended that Section 28 of the 
Rajasthan Civil Courts Ordinance does 
not exclude consideration of custom even 
where the parties are Muhammadan. Re- 
liance is placed on Muhammad Ismail 
Khan v. Sheomukh Rai. (1913) 18 Ind Cas 
571 (PC) where the provisions of Section 
37 of Act XII of 1887 were similar to the 
Provisions of Section 28 of ‘the Rajasthan 
Civil Courts Ordinance. It is further cons 
tended that the objections which are now 
being raised on behalf of the respondents 
regarding the validity of adoption were 
not raised during the summary enauiry. 
However, once an order for substitution 
of Mohammad Subhan as legal represen= 
tative of the deceased has been made, I8 
is not necessary for this Court to go info 
this question at his stage. He is entitled 
to prosecute the appeal and further pro- 
ceedings in this litigation and it is only, 
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the right of Rahim Bux which shall be 
determined in it. Because of the order 
passed by this Court on 23rd November. 
1970, arguments were not addressed by 
the parties on the merits of the case. that 
is, regarding the rights of Rahim Bux in 
the disputed property because that aues- 
tion will now be decided afresh when 
other persons. who have been held to be 
proper parties to the suit are brought on 
the record as defendants. 

_ 89. The result, therefore, is that 
this appeal is allowed, judgment and 
decree of the lower court is set aside and 
the case is sent back to the court of Dis- 
trict Judge, Kota for taking further pro- 
ceedings in the suit after making all the 
persons named in the application of the 
appellant dated 3rd November, 1969 and 
4th November 1969 as defendants to the 
suit. All the relevant issues in the suit 
shall now be determined in their presen- 
ce. After the addition of new defen- 
dants and as a consequence of their reply, 
the court may also frame additional issues 
if it considers it necessary. The costs of 
this appeal shall abide the result of the 


suit. 
Appeal allowed. 
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Hanutaram, Appellant v. Kumbha; 
ram and others, Respondents. 


Second Appeal No. 64 of 1965, D/- 3- 
2-1971, against judgment and decree of 
Roop Singh Rathore, Dist. J. Bikaner, D/- 
24-8-1964. 

(A) Limitation Act (1908), S. 3 -= 
Plea of limitation — A question of limi- 
tation arising as a pure question of law 
can be raised in appeal though it was not 
pressed by any party in the trial Court. 
1949 Lah 75 and AIR 1933 Lah 404 and 
ATR 1918 Lah 374 and AIR 1934 All 386 
and AIR 1932 All 108 and AIR 1940 Mad 
701 and AIR 1925 Pat 549, Ref. AIR 19606 
Orissa 146, Rel. on. ATR 1954 Raj 58 and 
AIR 1964 Raj 88, Dist. (Para 8) 


(B) Limifation Act (1908), Article 62 
ioe “Money received for plaintiffs use”? -< 
The ‘expression ‘Money received by de= 
fendant for plaintiff’s use’ is to be inter- 
preted not in literal but in English coms 
mon law sense as a count of action and 
covers a suit for recovery of money paid 
by plaintiff to defendant by extortion or 
coercion. AIR 1957 Trav Co 61 and AIR 
1959 Pat 477 and AIR 1964 Raj 17. Rel. 
On. l (Paras 19. 11) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 Raj 17 (V 51) = 
ILR (1963) 13 Raj 1063, Jain Bros 
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and Co. Bundi v. State of 

Rajasthan iO 
(1964) AIR 1964 Rai 88 (V 5I) = 

age (1963) 13 Raj 1137, Anant Mal 


Lala 
(1960) AIR 1960 Orissa 146 (V 47) = 
Sheikh Makbul v. Union of India 
(1959) AIR 1959 Pat 477 (V 46), 
Johari Lal v. Bihar State Co- 
operative Bank Ltd. Patna l 
(1957) AIR 1957 Trav Co 61 (V 44) = 
1956 Ker LT 595, T. S. N. T. Co- 
operative Society v. Sundaram 9, 10 
(1954) AIR 1954 Raj 58 (V 41) = 
ee (1954) 4 Raj 17. Sukh Lal v. 


p Chand 
aao PAIR 1940 Lah 75 (V 27) = 
190 Ind Cas 379, Kundo Mal v. 
Daulat Ram 
(1940) AIR 1940 Mad 701 (V 27) = 
1940-1 Mad LJ 831, Suravya vV. 
Venkataramanamma 6 
(1934) AIR 1934 All 386 (V 21) = 
1933 All LJ 1283, Radha Mohan s vV. 


Ami Chand 6 
(1933) ATR 1933 Lah 404 (V 20) = 

147 Ind Cas 57, Des Raj v. Lachhi 

Ram 6 
(1932) ATR 1932 All 108 (V 19) = 

1931 All LJ 997, Ram Charitter v. 

Suraj Teli 6 
(1925) AIR 1925 Pat 549 (V 12) = 

7 Pat LT 253, Pallakdhari v. ? 


Bankey , 

(1918) AIR 1918 Lah 374 (V 5) == 
44 Ind Cas 890, Hukum Singh v. 
Shahab Din 6 


S. G. Bhandari, for Appellant; P. N. 
Datta, for Respondents. 


JUDGMENT: This is an appeal by 
an unsuccessful plaintiff Hanutaram 
whose suit for recovery of Rs. 3615/- was 
decreed by the trial court to the extent 
of Rs. 3000/- only but was dismissed by 
the District Judge, Bikaner on appeal 
by the defendants. 


2. The plaintiff Hanutaram’s case 
is that the defendants Nos. 2 and 3 Kana- 
ram and Baksharam respectively took 
him to village Bansasar with a view to 
bring about the engagement of his daugh- 
ter Imali with Taruram brother of de- 
fendant No. 1 Kumbharam, but since he 
did not like the boy on account of the 
disparity of age between him and his 
daughter he refused to betroth his daugh- 
ter with Taruram. It is alleged by the 
plaintiff that in spite of his refusal the 
defendants Nos. 2 and 3 gave out that 
Imali had been betrothed to Taruram and 
ultimately all the three defendants ac- 
companied by some more persons came 
to his village and forced him to pay 
Rs. 3000/- to the defendants Nos. 1 and 2 
Kumbharam and Hanutaram on the pain 
of taking away his daughter Imali and 
forcibly marrying her to Taruram if he 
did not comply with their demand. The 
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plaintiff goes on to state that due to the 
fear of his daughter being forcibly taken 
away for marriage with Taruram he paid 
Rs. 3000/- to the defendants Nos. 1 and 2. 
It appears there was also some criminal 
litigation between the parties but since 
Hanutaram was not successful in getting 
back Rs. 
paid by him to the defendants Nos. 1 and 
2 under coercion, he filed the present 
suit on 27-9-61 in the Court of Civil 
Judge, Ratangarh for recovery of Rs. 
3000/-, along with interest Rs. 615/-. total 
Rs. 3615/-. ” The suit was resisted by the 
defendants who put up a counter version 
and pleaded that no money was paid by 
the plaintiff, but as a matter of fact the 
plaintiff had betrothed his daughter 
Imali with Taruram on the condition 
that Rs. 2500/- would be paid to him by 
Taruram’s elder brother Kumbharam de- 
fendant No. 1 and that Rs. 1500/- were 
actually paid by Kumbharam to the 
plaintiff at the time of engagement and 
Rs. 1000/- were promised‘to be paid later 
on. The defendants’ case is that the 
plaintiff resiled from his promise to mar- 
ry his daughter to Taruram and perform- 
ed her marriage with the son of one 
Udaram and accepted Rs. 3000/- from 
Udaram in Heu of this marriage. It was 
pleaded that Hanuta Ram _ voluntarily 
returned Rs. 1500/- to the defendant No. 1 
Kumbharam on account of having broken 


- the engagement of his daughter. and that 


the plaintiff was not entitled to any re- 
lief. After recording the evidence pro- 
duced by the parties the learned Civil 
Judge, Ratangarh by his judgment dated 
28-2-1963 decreed the plaintiff’s suit for 
Rs. 3000/-. Aggrieved by the judgment and 
decree by the trial court the defendants 
filed appeal in the Court of District 
Judge, Bikaner who, as already stated 
above, reversed the judgment and decree 
by the trial court and dismissed the 
plaintiffs suit. Consequently the plain- 
tiff has come in second appeal to this 
Court. 

3. At this stage it may be neces- 
sary to point out that the plaintiffs suit 
was resisted by the defendants on the 
ground of limitation as well and issue 
No. 3 was struck on the question of limi- 
tation, which runs as follows: 

“3. Whether the suit is within limita- 
tion?” 

The trial court decided this issue against 
the defendants by simply observing that 
the issue had not been pressed ` by the 
parties during the course of arguments. 
In appeal before the learned District 
Judge the defendants agitated the ques- 
tion of limitation and the learned Dis- 
trict Judge held that the suit was govern- 
ed by Article 62 of the Indian Limitation 
Act, 1908 which was in force at the time 
of the institution of the suit, and that it 
was barred by time. However the learn- 
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ed District Judge dealt with the case on 
merits also and found, that the plain- 
tiffs version was incorrect and that he 
had not paid Rs. 3000/- or any amount as 
alleged by him to the defendants. 

4, While hearing this appeal I 
called upon the learned counsel for the 
appellant first to deal with the question 
of limitation which goes to. the root of 
the case. On hearing the learned coun- 
sel for the parties, I have come to the 
conclusion that the plaintiffs appeal 
must fail on the ground that the suit was 
barred by limitation, and therefore I 
have not heard the learned counsel for 
the parties on other points. 

5. _i shall now proceed to give 
reasons In support of my finding that the 
suit is barred by limitation. Learned 
counsel for the appellant argued in the 
first instance that it was not open to the 
learned District Judge to non suit the 
plaintiff on the question of limitation be- 
cause the defendants had given up the 
Plea of limitation before the trial court. 
In support of his contention he relied 
upon: Sukhlal v. Deepchand, ILR (1954) 
4 Raj 17 = (AIR 1954 Raj 58) and Anant 
Mal v. Lala, ILR (1963) 13 Raj 1137 = 
(ATR 1964 Rai 88). It was held in these 
cases that an appellant cannot be per- 
mitted to raise a plea in second appeal 
which was abandoned by him in the court 
below and that issues abandoned by a 
party during the trial of the suit cannot 
be revived. It may be pointed that none 
of these two cases deals with an issue 
of limitation as a pure question of law. 
In my opinion, where issues regarding 
jurisdiction and limitation as questions of 
pure law are involved, and they go to the 
root of the matter the right to raise an 
issue cannot be treated as having been 
waived. 

G. In Kundo Mal v. Daulat Ram, 
AIR 1940 Lah 75 it was observed that 
there is abundant authority in support of 
the proposition that objections regarding 
limitation cannot be waived and even if 
they are waived they can be taken up 
again by the parties waiving them or by 
the Courts themselves. In support of the 
aforesaid observation the learned Judges 
relied on Des Raj v. Lachhi Ram, AIR 
1933 Lah 404; Hukam Singh v. Shahar 
Din, 44 Ind Cas 890 = (AIR 1918 Lah 
374); Radha Mohan v. Ami Chand, AIR 
1934 All 386; Ram Charitter v. Suraj Teli, 
AIR, 1932 All 108 and Surayva v. Venkat- 
aramanamma. AIR 1940 Mad 701. 

ts Again in Pallakdhari v. Ban- 
key, AIR 1925 Pat 549 it was argued that 
the question of limitation having not 
been pressed in the trial court, the first 
appellate court ought not to have allow- 
ed the defendants to raise the question 
in appeal. It was pointed out that the 
question was raised in the written state- 
ment and an issue was also framed and 
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that even if it was not pressed in the trial 
court, it was open to the defendants to 
press the point of limitation on appeal. 
In this connection reliance was placed on 
S. 3 of the Limitation Act. The same 
view was taken in Sheikh Makbul v. 
Union of India, AIR 1960 Orissa 146. I 
may here point out that distinction must 
be made between cases where the gues- 
tion of limitation raised is a pure ques- 
tion of law and where it is a mixed aues- 
tion of fact and law and the parties had 
No opportunity to meet it on evidence. 
In case it is a question of pure law. the 
right to raise an issue of limitation can- 
not be waived. In this connection refer- 
ence may be made to section 3 of the 
Limitation Act which runs as under:— 


*3. Subject to the provisions con- 
tained in Sections 4 to 25 (inclusive), 


every suit instituted, appeal preferred 
and application made after the period of 
limitation prescribed therefor by the 
first Schedule shall be dismissed, al- 
though limitation has not been set up as 
a defence”. 

A plain reading of this section shows 
that the court is bound to dismiss a suit 
or other proceeding which has been in- 
stituted after the period of limitation 
although limitation may not have been 
set up as defence. 

8. In the present case the issue 
of limitation has been raised as & pure 
question of law. According to the plain- 
tiff Rs. 1000/- were paid on 5-4-1988 and 
Rs. 2000/- were paid on 16-4-1958. The 
suit has been filed on 27-9-1961 that is 
after more than three years of the alleg- 
ed payments. The only question for 
decision is whether the suit would be 
governed by Art. 62 or by Art. 120 of 
the Limitation Act, 1908? No question of 
fact is involved for decision of this point 
and therefore the issue of limitation 
raised in this case must be treated as one 
of pure law. Consequently, the defen- 
dants cannot be debarred from agitating 
the question of limitation in appeal even 
though the issue regarding limitation 
was not pressed by either party before 
the trial Court. 

9. This brings me to the question 
whether the suit has been rightly held 
to be barred by limitation under Art. 62 
which prescribes period of three ‘years 
from the date:-when the money is receiv- 
ed. The learned District Judge hes reli- 
ed on T. S. N. T. Co-operative Society v. 
S. Sundaram, AIR 1957 Trav Co. 81 and 
Johari Lal v. B. S. Co-operative Bank 
Ltd. Panta. AIR 1959 Pat 477 in support 
of his conclusion that the suit would be 
governed by Art. 62 of the Limitation Act 
and not by Art. 120. 

19. In AIR 1957 Trav Co 61 after 
an elaborate discussion of the case law 
bearing on the subiect the learned Judge 
observed as follows: 
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“Of the two views that can be taken 
on the interpretation of the Article one Is 
that the Article should be strictly cons- 
trued orin other words that the expression 
‘money received by the defendant for the 
plaintiff’s use’ should be given its literal 
meaning, and the other is that the ex- 
pression should be understood in the 
sense in which it is used in English Com- 
mon Law as a count of action. 


If the expression is strictly con- 
strued the Article can apply only to cases 
in which the defendant receives money 
for the use of the plaintiff and cannot ap- 
ply to cases in which the defendant 
wrongfully exacts money from the plain- 
tiff. But if the expression is understood 
in the sense in which it is used in English 
Common Law as a count of. action the 
Article will apply to all cases in which 
“the defendant has received money which 
in Justice and equity belongs to the plain- 
tiff under circumstances which in law 
render the receipt of it a receipt by the 
defendant for the use of the plaintiff. 


In that case it will apply to suits “for 
money got through imposition (express 
or implied) or extortion or oppression or 
an undue advantage taken of the plain- 
tiffs situation”, and to cases in which 
“money is paid by the plaintiff in dis- 
charge of a demand illegally made under 
colour of an office’’. 

On _the strength of the rulings of the 
various High Courts in India referred to 
above we prefer to take the view that 
the expression has to be understood in 
the sense in which it is used in English 
Common Law as a count of action. The 
fact that Courts in India are Courts of 
rh and equity cannot affect this ques- 
on. 


10. Article 62 came up for inter- 
pretation before this Court also in Jain 
Bros. and Co., Bundi v. State of Raias- 
than, ILR (1963) 13 Raj 1063 = (AIR 
1964 Raj 17). That case arose out ofa 
suit for refund of a sum of money which 
was received by the defendant State from 
the plaintiff by way of Sales Tax. There 
being no sanction of law beHind it. the 
money which was exacted by the defen- 
dant from the plaintiff was held to be 
immediately returnable to him that is at 
the very time of receipt and therefore 
the defendant was held to have receiv- 
ed it in law for the plaintiff’s use. In this 
view of the matter the suit, it was held, 
properly fell within the ambit of Art. 62 
and no other and it was further observed 
that the residuary Article 120 could not 
be applicable to it. The Travancore Co- 
chin case, AIR 1957 Trav Co 61 referred 
to above was relied upon by the learned 
J udges and it was observed “that the cor- 
rect interpretation to be put on the key 
words in Article 62 is the one which 
Should conform to the meaning of these 
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words in the English cases. and that a 
simple or literal interpretation of these 
words, which appear to us to be clearly 
technical, as discussed above would not 
be correct.” 


It was further held “that Article 62 

governs suits for money had and receiv- 
ed not only where the defendant may 
have actually received money for the use 
of the plaintiff as his agent or in a like 
capacity, but it also governs suftts for 
money whereof it can be rightly postulat- 
ed that the defendant has received money 
which he had no right to receive and the 
receipt whereof by the defendant there- 
fore amounts in law or by a legal fiction 
fo a receipt by him for the plaintiffs 
use.” 
From the observations extracted above it 
would be clear that this Court has pre- 
ferred to take the view that the expres- 
sion “money received by the defendant 
for the plaintiffs use” occurring in Arti- 
cle 62 has to be understood in the sense 
in which it is used in English Common 
Law as a count of action. 

11. In the present case, if is crys- 
tal clear that the plaintiffs suit is for 
recovery of money alleged to have been 
paid by him to the defendant by extor- 
tion or coercion and consequently the case 
would be covered by the expression 
‘money received by the defendant for the 
plaintiff’s use’ occurring in Article 62. In 
this view of the matter since the suit has 
been admittedly filed after more than 
three years, of the alleged payment of 
Rs. 3000/- by the plaintiff to the defen- 
dants, it was rightly held to be barred by 
limitation by the learned District Judge. 


The result of the foregoing discussion 
is that this appeal must fail, and it is 
hereby dismissed. In the circumstances 
of the case, I make no order as to costs. 


Learned counsel for the appellant 
prays for leave to appeal to Division 
Bench. However, I do not consider it a 
fit case for grant of leave. Leave is re- 
fused. 

Appeal dismissed. 
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An acknowledgm&nt by a unilateral€ act 
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Raj 192 (FB), Followed. 
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Where a document does not contain 
a promise fo pay any amount in express 
terms but shows merely an account sent 
by one party to another agreeing to pay 
the balance due, it cannot be made basis 
of a suit. (Paras 8, 11) 
. (BÐ) Marwar Limitation Act (1945), 
Arts. 85, 62, 89 — Where dual contractual 
relationship subsists between the parties 
one as principal and agent and the other 
as lender and borrower, a suit for a spe- 
cific sum found due from a party is gos 
verned not by Art. 62 or Art. 89 but by 
Art. 85. ILR, (1952) 2 Raj 459 and ILẸ 
(1955) 5 Raj 462, Rel. on. AIR 1934 Cal 
238 and AIR 1958 Madh Pra 91 and AIR 
1957 Ker 155, Referred. 

(Paras 14, 15, 20, 22, 23, 25) 

Article 85 requires reciprocal de- 
mands between the parties before a party 
can claim the balance due on mutual ac- 
count. Reciprocal demands are created 
between the parties because of subsis- 
tence of dual contractual relationship 
between those parties. Article 85 also 
covers a case of a principal and agent 
between whom a mutual open and currenf 
account exists. 

Where from the statement of ac- 
counts between the parties it is clear 
that certain amounts were advanced by 
one of them to the other to carry on 
business and certain sums were debited 
by the latter to the former for the losses 
incurred by the former in the transactions 
carried out by him through the agency 
of the latter, the conclusion is that there 
was dual contractual relationship between 
the parties one as principal and agent and 
the other as lender and borrower. 

; (Paras 22, 23) 
. The suit to recover the excess amount 
due from the agent is neither for ac- 
counts nor for recovery’ of money based 
on accounts and therefore the suit is nof 
covered by Art. 89. So also Art. 62 is 
not applicable since the liability of the 
agent to return the excess amount arose 
only when the accounts between the 
parties were finally closed. It cannot 
be said that the liability accrued when 
the amount was received by him. 
(Paras 20, 25) 
Cases Referred: Chronological Paes 
(1969) AIR 1969 Raj 192 (V 56) = 
ILR (1968) 18 Raj 1137 (FB), 
Jeevrai v. Lalchand 10, TE 
(1958) AIR 1958 Madh Pra 91 (V 45) = 
1957 MPLJ 606. Kashiram v. 
Santokhbai 414, 17 
(1957) AIR 1957 Ker 155 (V 44) = 
1957 Ker LT 584, Thomman 
_. Thresia v. Pothen Chacko 14, 18 
(1957) AIR 1957 Raj 110 (V 44) = 
1957 Rai LW 365, Tarachand v. 
Mst. Dhapu 7 
(1955) ILR (1955) 5 Rai 462 =: 
1955 Raj LW 417, Phoolchand y, 
Tarachand oT 
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(1952) ILR (1952) 2 Raj 459 = 
1952 Raj LW 501, Jashrai v. 
Devichand 15, 19, 20 
(1934) AIR 1934 Cal 288 (V 21) = 
38 Cal WN 211, Md. Amirul Islam v. 
Md. Abul Hamid 14, 16 


M. R. Bhansali, for Appellant: B. N. 
Chanda, for Respondent No. 1 


JUDGMENT: This is a defendant’s 
second appeal arising out of a money 
suit. 

2. Briefly stated, the case of the 
plaintiff-respondent Ghanshyamdas is 
that defendants Nos. 1 to 3 Chunilal, 
Nemichand and Mitha Lal were work- 
ing as commission agents in partner- 
ship under the name and style of firm 
Jairoop Chunnilal at Jodhpur in connec- 
tion with sale and purchase of gold and 
silver bars and Ganeshmal defendant 
No. 4 transacted business in gold and 
Silver through the agency of deferdants 
Nos. 1 to 3 in S. 2001 and S. 2002. It 
was further alleged in the plaint that 
Ganesh Mal had also money dealings 
with defendants Nos. 1 to 3 who used to 
maintain accounts of all the dealings of 
Ganeshmal of cash as well as of gold and 
Silver. It was averred that on Srawan 
Bad 9, S. 2002, Ranulal the Munim of 
' firm Jairoop Chunnilal sent an account 
to Ganeshmal marked Ex. 1 showing an 
amount of Rs. 29,780/14/3 to the credit of 
Ganeshmal and Rs. 22,422/12/6 on the 
debit side. Thus according to this account 
a sum of Rs. 7358/1/9 was due to Ganesh- 
mal from the appellant towards which 
Rs. 1,000/- were paid later on by defen- 
dant-respondent Nemichand to Ganesh- 
mal through a Hundi and thus a sum of 
Rs. 6358/1/9 remained outstanding in 
favour of Ganeshmal against the defen- 
dant-appellant. The plaintiffs case is 
that this debt was assigned by Ganesh- 
mal to him by a deed of assignment dated 
Chet Sudi 7 S. 2006. notice of which was 
also given to the defendants Nos. 1 to 3. 
The plaintiff, therefore. filed the present 
suit in the Court of Civil Judge, Jodhpur 
on 26-7-1951 against the firm Jairoop 
_Chunnilal through its partners defen- 
dants Nos. 1 to 3 for recovery of Rupees 
6358/1/9 as principal and Rs. 2352/14/3 as 
interest, ‘total Rs. 8711/-. The assignor 
of the debt viz. Ganeshmal was also im- 
pleaded as a defendant in the suit and it 
was prayed that in case it is held that 
defendants Nos. 1 to 3 are not liable for 
the suit amount a decree for the same be 
passed against Ganeshmal. 


3. The defendants Nemichand, 
Mithalal and Ganeshmal did not appear 
in spite of service, and consequently they 
were proceeded against ex parte. The ap- 
pellant Chunnilal filed his written state- 
ment and denied the plaintiffs suit. He 
admitted that defendants Nos. 1 to 3 used 


* 


to carry on business as ‘Adativa’ in part- 
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nership in gold and silver under the 
name, Firm Jairoop Chunnilal in S. 2001 
and closed the same on Asad Sudi 15. 
S. 2002. However, he denied knowledge 
about Gamneshmal’s doing any business 
through firm Jairoop Chunnilal and 
pleaded ignorance as to the amounts de- 
posited by Ganeshmal and the resultant 
profits and losses in the alleged transac- 
tions of gold and silver. He denied that 
Ranulal had any authority as Munim ‘to 
sign accounts on behalf of Firm Jairoop 
Chunnilal and that any amount was due 
to Ganeshmal from the said firm. He 
also pleaded that the account Ex. 1 can- 
not be the basis of the suit and in anv 
case the suit is barred by limitation. He 
took certain other pleas but it is not 
necessary to refer to them as they are no 
being relied upon now. 


4. After recording the - evidence 
produced by the parties. the learned 
Civil Judge, Jodhpur by his judgment 
dated 8-5-1958 decreed the plaintiffs 
claim for the principal sum Rs. 6358/1/9 
and also awarded pendente lite and fu- 
ture interest on this amount. but re- 
jected the plaintiffs claim for interest 
prior to the date of the suit. 


Bo Aggrieved by the judgment and 
decree of the trial court Chunnilal filed 
appeal in the Court of District Judge, 
Jodhpur, and the plaintiff also filed cross- 
objection for interest upto the date of the 
suit. The learned District Judge dismiss- 
ed the appeal as well as the cross-obiec- 
tion. Consequently, the defendant Chu- 
nnilal has come in second appeal to this 
Court, and the plaintiff has also filed 
cross-obiection regarding interest upto 
the date of the suit. 


6. Learned counsel for the appel- 
lant has urged only the following points 
In support of the appeal: 

(1) The account Ex. 1 is a mere ac- 
knowledgment which’: cannot form the 
basis of the suit. __ 

(2) Ranulal, who has signed the ac- 
count Ex. 1 had no authority to do so on 
behalf of the defendant-firm Jairoop 
Chunnilal, and consequently the defen- 
dants Nos. 1 to 3 are not bound by the 
same. 


(3) The learned District Judge has 
erred in law in applying Art. 62 of the 
Marwar Limitation Act (which was in 
force at the relevant time). Article 39 
is the only appropriate Article applicable 
to the facts and circumstances of the case, 
and since this Article prescribes a 
period of three years, the suit is beyond 
a ae and must be dismissed as 
such. 


(4) The plaintiff has failed to prove 
that the defendant Ganeshmal transact- 
ed business in gold and silver in the 
agency of defendants Nos. 1 to 3, as a 
result of which the suit amount remained 


Pen 
tM ay 
one 
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‘due to defendant No. 4 from defendants 


Nos. 1 to 3. ° 


i (5) In any case the plaintiff has fail- 
ed to prove that the Samwat Year used 
to change from Kartik Sudi 1. in the ac- 
count, books of defendants Nos. 1 to 3, 
and consequently the suit would be þe- 
yond limitation even if six years’ period 
is applied. 

7. I would first take up points 
Nos. 1 and 4 as in my opinion thev can 
be conveniently disposed of together. The 
lower court has held that Ex. 1 is not an 
account stated inasmuch as no balance has 
been struck in it. This position is not con- 
tested by any of the parties. In Tara- 
chand v. Mst. Dhapu, 1957 Raj LW 365 


. = (ATR 1957 Rai 110) it was held that: 


h 


“Striking of a balance is essential for 
a real “account stated” because unless 
that is done, it cannot be said that the de- 
fendant agreed to set off his payments 
towards the earlier items of the plaintiff 
or that he had admitted that a certain sum 
was due from him and to pay the same.” 

8. Learned counsel for the res- 
pondent, however, submits that there is 
an unconditional promise contained in 
Ex. 1 to pay the amount. It is stated 
therein that the amount due on the ac- 
count will be paid in instalments. The 
contention of the learned counsel is that 
even though Ex. 1 is not an ‘account 
stated’ yet it is an acknowledgment con- 
taining an unconditional promise to pay, 
and, therefore, the suit can be based on 
it. In the alternative he has submitted 
that the plaintiff has not based his suit 
merely on Ex. 1 but has alleged in para 
No. 7 of the plaint that the.cause of ac- 
tion arose when transactions took place 
between the defendant No. 4 Ganeshmal 
and the firm Jairoop Chunnilal from 
S. 2002 Srawan Bad 9 to S. 2006 Chet 
Sudi 7. In this connection he has invited 
my attention to issue No. 1. which reads 
as untler: 
"1. Whether defendant No. 4 transa- 
cted the business of silver bars. gold 
Mohars and cash in the ‘adat’ of the firm 
of defendants Nos. 1 to 3 and Rupees 
6352/1/9 remained due against defendants 
Nos. 1 to 3 in that business.” 

a 9. It is also argued on behalf of 
the plaintiff-respondent that the defen- 
dant had not raised any such specific 
plea in the written statement that the 
suit cannot be based on Ex. 1, and the 
only objection in this connection was 
that Ex. 1 was a mere acknowledgment 
and hence not admissible in evidence 


.. being unstamped, which was the subject 


matter of issue No. 7. 

10. I have considered the rival 
contentions of the parties. In Jeevrai v. 
Lalchand. AIR 1969 Raj 192 (FB) it was 
held (per majority) that an acknowledg- 
ment if it implied a promise to pay can 
give rise to a fresh cause of action, and 


‘of the suit. 
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can be made the basis of a suit. 
observed that a mere acknowledgment in 
order to form the basis of a suit must be 
an agreement under which the defendant 

as to pay a particular sum of money to 
the plaintiff. A distinction was. however. 
brought out between an acknowledge- 
ment under S. 19 of the Limitation Act 
1908 which may be unilateral transaction 
and a document bilateral in nature. 
Bhandari J. (Tyagi J., agreeing with him) 
observed as follows: 


“I do not mean to say that in all 
cases an unconditional acknowledgment 
could form the basis of the suit. As I 
have already pointed out in the opening 
part of my judgment that an acknowled- 
gement under Section 19 may be a un- 
ilateral act and such an acknowledgment 
may not be sufficient to form the basis 
Unless there are bilateral 
acts which give rise to an agreement en- 
forceable at law under the provisions of 
the Indian Contract Act, there can be no 
question of a unilateral transaction form- 


ing the basis of a suit.” 


11. In the present case the docu- 
ment Ex. 1 undoubtedly evidences a un- 
ilateral act of the defendants Nos. 1 to 3. 
It is not a bilateral document. Tt is an 
account sent by the defendants Nos. 1 to 
3 to Ganeshmal agreeing ‘to pay what 
may be due. Ex. 1 does not contain a 
promise to pay any amount in express 
terms. It is only an acknowledgment by 
a unilateral act of the defendants and ac- 
cording to the majority view expressed 
in Jeevraj’s case AIR 1969 Raj 192 (FB) 
arti if cannot form the basis of the 
suit. 


12. However, while deciding issue 


It was . 


No. 1 the trial court has found on the. 


basis of the evidence of P. W. 1 Ganesh- 
mal, P. W. 3 Kedarnath, and P. W. 5 
Ghanshyam, and the previous accounts 
Ex. 6 & Ex. 7 corroborated by the letters 
Ex. 8, Ex. 10, Ex. 11. Ex. 13 and Ex. 14 
to Ex. 17 that the defendant Ganeshmal 
did business of sale and purchase of gold 
and silver bars through the firm of the 


defendants Nos. 1 to 3 as a result of which > 


a sum of Rs. 6358/1/9 remained out- 
standing against the defendants’ firm Jai- 
roop Chunnilal. This finding -was not as- 
Sailed before the learned District Judge, 
and all that was contended before him in 
this connection was that Ex. 1 was mere- 
ly an acknowledgment. Even in this 
Court the learned counsel for the appel- 
lant made no attempt to show how the 
finding arrived at by the learned trial 
court that the amount of Rs. 6358/1/9 
was due to Ganeshmal from defendants 
Nos. 1 to 3 is erroneous? The defen- 
dants Nos. 1 to 3 have not produced 
their account books. I am consequently 


r 


of the opinion that the suit is not based - 


on Ex. 1 alone and that the plaintiff has 


u 
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succeeded in proving that the defendant 
No. 4 Ganeshmal did business of sale 
and purchase of gold and silver bars 
through the agency . of the defendants 
Nos. 1 to 3 as a result of which a sum of 
Rs. 6358/1/9 remained outstanding against 
the defendants Nos. 1 to 3. | 

13. The next contention that 
Ranulal had no authority on behalf of 
defendants Nos. 1 to 3 to sign the account 
Ex. 1 involves a pure finding of fact bas- 
ed on pure appreciation of evidence. It 
is in the evidence of Ganeshmal, Shri- 
gopal, Kedarnath and Jugal Kishore that 
Ranulal was working as a Munim and 
Karinda at the firm of Jairoop Chunni- 
lal. The only argument advanced by the 
learned counsel for the appellant in this 

(Contd. on Col. 2) 
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connection is that there is no evidence to 
show that Ranulal -had executed, similar 
other documents. In my opinion’*the con- 
tention raised on behalf of the appellant 
in this connection has no substance” in 
view of the overwhelming evidence pro- 
duced from the side of the plaintiff that 
Ranulal was acting as a Munim 
Karinda at the defendants’ firm. and had 
authority to send the accounts. signed 


, by him on their behalf. 


14. This brings me to the ques- 
tion of limitation. It has been strenuous- 
ly argued on behalf of the appellant that 
Art. 89 of the Marwar Limitation Act 
which prescribes a period of three vears 
aprlies in ‘the present case. Art. 89 
reads as under:— 


ha 
«i 





“89. By a principal against his agent for 
movable property received by the 
latter and not accounted for : 


Three 
years. 


When the account is, during the continuance 
of the agency, demanded and refused or, 
where no such demand is made, when the 
agency terminates.” 





It is submitted that the view of the 
learned District Judge that this Article 
applies only to a suit in which accounts 
have to be taken and since in the present 
case the accounts had already been ren- 
dered by the agent, this Article has no 
application. is erroneous. It is argued 
that the phrase movable property used 
in Art. 89 includes money. In support of 
his contention the learned counsel fer the 
appellant has relied on Md. Amirul Islam 
v. Md. Abdul Hamid, AIR 1934 Cal 238; 
(Contd. on Col. 2) 


Kashiram v. Santokhbai. ATR 1958 Madh 
Pra 91 and Thomman Thresia v. Pothen 
Chacko, AIR 1957 Ker 155. 


15. On the other 
counsel for the 
strong reliance on Jasraj v. Devichand. 
ILR (1952) 2 Rai 459 in support of his 
contention that Article 89 has no applica- 
tion. It has also been argued on behalf 
of the respondent that the appropriate 
Article applicable to the present case is 
Article 85, which runs as under: 


hand learned 





85. For the balance due on a mutual open 

and current account where there have 

een reciprocal demands between the 
parties. 


Six 
years. 


The close of the year in which the last item 
admitted or proved is entered in the ac. 
counts such year to be computed as in 
the account.” 





In the alternative he submits that even 
if the case is taken to be covered by 
Article 62 the suit would be within limi-- 
tation. It may be necessary to mention 
here that under the Marwar Limitation 
Act which governs the present case the 
limitation under Arts. 62 and 85 is six 
years, whereas the limitation under Arti- 
cle 89 is three years and that accounts 
for the anxiety of the appellant to bring 
the case within the purview of Article 89 
so that he may succeed in defeating the 
plaintiff's claim on the ground of limita- 
. tion. 

16. In AIR 1934 Cal 238 it was 
observed that the term ‘movable proper- 
ty’ in Article 89 includes money and 
therefore Article 89 applies to the suit 
for ihe recovery of money received by 
the agent on behalf of the principal and 
not accounted for. Certain rulings were 
referred to in that case in support of the 
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contention that Article 89 is only applic- 
able when the suit is for accounts. But 
the learned Judges of the Calcutta High 
Court observed that Article 89 also ap- 
plies to a claim for a balance of account, 
but there is no reason to suppose that it 
is limited only to suits for account. , 


17. In AIR 1958 Madh Pra 91 ‘it 
was observed that from the language of 


Article 89 it is manifest that its applica- : 


bility is not confined to suits for accounts 
and that it is applicable for the recovery 
of any movable property which has been 


received by the agent and which has not , 


been accounted for. 


18. In AIR 1957 Ker 155 the 
plaintiff had entrusted to the defendant 
a sum of money for negotiating and ob- 
taining for him a sale from ‘K? and on 
settlement of terms of the sale the defen- 
dant was to pay the amount entrusted as 
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and- 


respondent has placed!’ 


-i 
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an advance towards the sale considera- 
tion. The defendant failed to do the same 
and therefore the plaintiff took 
the sale from K direct and 
paid the entire amount of consideration. 
Consequently, the plaintiff sued the 
defendant for recovery of the amount 
entrusted within three years from the 
date of execution of the sale deed in his 
favour. The question was whether the 
suit was barred by limitation? It was 
held that the legal relationship between 
the plaintiff and defendant was one of 
principal and agent and not merely of 
two persons one of whom has received 
money belonging to the other. and, there- 
fore Article 62 did not apply. It was 
further held that the retention of the 
money by the defendant without account- 
ing for :it would be either neglect or 
misconduct on the part of the agent, and, 
therefore, Article 90 of the Limitation 
Act was applicable. The learned Judge 
also observed that Article 89 would also 
apply to such a case. The applicability 
of Article 89 was opposed on the ground 
that the suit contemplated in the first 
column of this Article is a suit for 
movable property. This argument was 
repelled on the ground that the term 
‘movable property’ would include money 
also. In conclusion the learned Judge 
held that the period of limitation would 
be the same whether Article 89 or Arti- 
cle 90 is applied. It may be observed 
that in this case there was no discussion 
on the point whether Article 89 applied 
to suits for accounts only. 


19. Learned counsel for the res- 
pondent placed strong reliance on the 
following observation in a Bench decision 
of this Court ILR (1952) 2 Raj 459: 


“In our opinion, the ratio decidendi 
of the cases is that Article 89 would ap- 
ply where the suit is by the principal 
against his agent not only for accounts 
but also for recovery of money based: on 
the accounts.” 


20. In the present case it will be 
noticed that the suit is neither for ac- 
counts, nor for recovery of money based 
on the accounts, the plaintiff has no- 
where prayed for taking aceounts and 
‘ thas sued for a specific sum found to be 
due from the defendants. A perusal of 
the plaint would show that there is no 
prayer for rendition of accounts. The 
plaintiff has not challenged the correct- 
ness of the account Ex. 1 sent by the de- 
fendant to Ganeshmal. Put in other 
words, the plaintiffs case Is that Ganesh- 
mal was entitled to recover the excess 
amount which he had paid to the defen- 
dants Nos. 1 to 3 of what was due to him 
from them. Thus in view of the clear 
pronouncement made in ILR (1952) 2 Rai 
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459 I am of the opinion that Article 89 
as no application to the present case. 
21. Learned counsel for the res- 
pondent has urged that the suit would 
be governed by Article 85 of the Marwar 
Limitation Act. In support of his con- 
tention he has placed reliance on Phool- 
chand v. Tarachand, ILR (1955) 2 Raj 
462 where the defendant carried on busi- 
ness of gold and silver through the 
agency of the plaintiff. who was his com- 
mission agent and who was to credit to 
the defendant with the profits earned by 
him and debit to him the losses suffer- 
ed, and the profit and losses were in- 
tended to serve as set off against each 
other, it was held that it was not a case 
of single contractual relationship like 
that of a borrower and a lender, but it 
Was a case of dual contractual relation- 
ship between the parties, and consequent- 
ly, the suit filed by the commission 
agent against his principal on such an 
account is governed by Article 85. 


22. The law seems to be well set- 
tled that where the dealings between the 
parties disclose two contractual relation- 
ships between them, there may arise de- 
mands in favour of each side against the 
other. The real test to see whether there 
have been reciprocal demands in any 
particular case is to find out whether 
there is a dual contractual relationship 
between the parties. In the present 
Case, it appears that prior to Ex. 1 the 
defendant had sent the. account Ex. 6 to 
Ganeshmal which showed Rs. 5809/15/3 
to the credit of Ganeshmal and Rupees 
4578/3/6 were debited to him. Prior to 
Ex. 6 the defendants had sent letter Ex. 
7 containing their accounts with Ganesh- 
anal according to which the accounts be- 
tween them stood cleared up. Ex. 1 fur- 
ther shows that two amounts of Rupees 
5000/- and Rs. 13000/- were remitted to 
the defendants on Jeth Sudi 12, S. 2002. 
A close scrutiny of the account Ex. 1 
further shows that on account of the ad- 
vance of Rs. 18,000/- by Ganeshmal on 
Jeth Sudi 12, there stood a considerable 
balance in favour of Ganeshmal and 
thereafter certain amounts were debited 
to him on account of losses incurred by 
Ganeshmal in the transactions carried 
out by him through the agency of the 
defendants Nos. 1 to 3. In view of this 
state of accounts it would not be incor- 
rect to say that the dealings between the 
parties disclosed a dual contractual rela- 
tionship and there had been reciprocal 
demands. I am fortified in this view by 
the pleadings of the parties. In para No. 
2 of the plaint. it is stated that Ganesh- 
mal had money dealings with firm Jai- 
roop Chunnilal and also did business in 
fold and silver in the latter’s ‘adat’ 
(agency). The defendant Chunnilal has 
mot denied this fact, specifically in his 
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written statement but has stated in replv 
to this para that he has no knowledge 
what transactions in gold and silver had 
been done by Ganeshmal in the ‘adat’ of 
Firm Jairoop Chunnilal and how much 
rooney he had advanced in cash to the 
said firm and what were the profits and 
losses of Ganeshmal? In his statement 
as a witness of the plaintiff. P. W. 1 
Ganeshmal has also stated ‘that he had 
money dealings with the defendant’s firm 
Jairoop Chunnilal and also entered into 
transactions for sale and purchase of 
gold and silver bars through the agency 
of the said firm. The defendant Chunni- 
lal (appellant) has however deposed in 
his statement that he does not know 
Ganeshmal at all and he had not seen 
any Khata of Ganeshmal in the account 
books of Firm Jairoop Chunnilal. The 
defendants Nos. 1 to 3 have suppressed 
the account books of their firm and 
Chunnilal has stated that the same were 
lost by defendant Mithalal. But he is 
not able to state when they were lost. In 
his cross-examination he further states 
that they were lost at the Railway Sta- 
tion of Bombay but he was not present 
there at that time. Mithalal has not 
come in the witness-box. The irresistible 
conclusion that flows from the pleadings 
and evidence of the parties is that there 
was a dual contractual relationship be- 
tween Ganeshmal and Firm  Jairoop 
Chunnilal one as principal and agent and 
the other as Jender and borrower. 


23. The phraseology of Article 85 
is wide and comprehensive and does not 
exclude from its purview the case of a 
principal and an agent between whom a 
mutual, open and current account mav 
exist. From the nature of the transac- 
tions carried on between the defendants 
Nos. 1 to 3 and Ganeshmal. it appears 
that Ganeshmal was advancing money 
to the defendants Nos. 1 to 3 and the 
defendants Nos. 1 to 3 were carrying on 
transactions on behalf of Ganeshmal as 
the latter’s ‘Adativa.’ In this view of 
the matter, Article 85 applies to the pre- 
Sent case and the suit is within time as 
the period prescribed under this Article 
is 6 years from the close of the vear in 
which the last item is admittedly enter- 
ed in the account according to the change 
of Samwat in the defendant’s account 
books, namely from Kartik Sudi 1. 


24. The learned District Judge 
has held that Art. 62 of the Limitation 
Act applies to the case even though he 
has given no reasons in support of his 
finding and has merely ’ contented him- 
self by saying that at least he has no 
doubt in this respect. This sort of deal- 
ing with a point of law by the learned 
District Judge is far from satisfactory. 
Article 62-of the Marwar Limitation Act 
runs as under: 
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"62. For money payable Six When the 
by the defendant to years. money ig 

the plaintiff for received.” 


money received by 
the defendant for 
the plaintiff’s use: 


25. It may be noticed that in the 
present case Ganeshmal had paid Rupees 
18,000/- to the defendants on Jeth Sudi 
12, S. 2002 (vide Ex. 1) and the latter was 
bound to pay back so much portion of 
this money which remained due to 
Ganeshmal after adjusting the accounts, 
and after deducting all legitimate expen- 
ses and allowances admissible to the de- 
fendants Nos. 1 to 3 as the agents of 
Ganeshmal. The third column of Arti- 
cle 62 mentions the starting point for 
limitation as the date when the money is 
received. In the present case it cannot be 
Said that the liability of the defendants| 
to return Rs. 18,000/- or a portion there- 
of accrued when this amount was receiv- 
ed by them. On the other hand this lia- 
bility arose only when the accounts be- 
tween the parties had been finally clos- 
ed. In this view of the matter. Article 
62 is not an appropriate Article to be ap- 
plied to the present case, and, in my view 
as discussed above the present case is 
governed by Article 85. i 
which the suit is undoubtedly within 
limitation. 

26. Now, & remains to consider 
the last submission made on behalf of 
the appellant, viz., whether the plaintiff 
has succeeded in establishing ‘that the 
Samwat Year in the defendants’ Bahies 
changes on Kartik Sudi 1? The defendant 
appellant Chunnilal has admitted in his 
Statement on oath in clear terms that in 
the account books of the Firm Jairoop 
Chunnilal the Samwat Year used to start 
from Kartik Sudi i. Learned counsel for 
the appellant has, however. urged that 
no such allegation was made by the plain- 
tiff in the plaint. It may be pointed out 
that when defendant No. 1 in his written 
statement pleaded that the firm Jairoop 
Chunnilal had closed its business on Asad 
Sudi 15. S. 2002, the plaintiff in his re- 
plication stated in clear terms that in 
the Bahies of the firm Jairoop Chunnilal 
the Samwat Year used to be changed on 
Kartik Sudi 1. Thus this part of the 
case set up by the plaintiff was admitted 
by the appellant Chunnilal in his own 
statement. Consequently, the appellant 
cannot be allowed to argue against his 
own admission. This point is complete- 
ly devoid of force and is to be stated 
only to be rejected. 

27. The result is that I do not 
find any force in this appeal and dis- 
miss it with costs. 

28. Coming to the  cross-objec- 
tion, it is urged by the counsel for the 
respondent-plaintiff that the plaintiff 


according to! ` 
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should have been allowed interest upto 
the date of the suit. In para No. 6 of 
the plaint the plaintiff has claimed 
Rs. 2352/14/3 as interest upto the date of 
the suit on the basis of contract as well 
as usage. There is no evidence in sup- 
port of this assertion except the state- 
ment of P. W. 1 Ganeshmal which has 
not been relied upon by the courts below 
and has also been found to be wholly in- 
sufficient. The fact that the plaintiff -has 
based his claim for interest on contract 
as well as usage, itself weakens his case. 
I am also in agreement with the lower 
court that neither contract nor usage for 
payment of interest is proved. Conse- 
quently, I dismiss the  cross-objection 
with costs. 


29. The net result is that the ap- 
peal as well as cross-objection are dis- 
missed with costs. 


Appeal and cross objection dismissed. 
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Ramchandra Tanwar, Appellant v. 
M/s. Ram Rakhmal Amichand and ano- 
ther, Respondents. 

Civil Misc. Appeal No. 56 of 1970, 
D/- 5-10-1970, against order of Milap 
Chand Jain Addl. Dist J.. Sri Ganganagar 
D/- 5-6-1970. 


(A) Specific Relief Act (1963), S. 41 
(ec) — Injunction to prevent breach of 
contract —- As performance of a contract 
failing within cls. (a) and (c) of S. 14(1) 
cannot be specifically enforced, an in- 
junction cannot be granted “to prevent 
breach of such contract (X-Ref: Ss. 14(1) 
(a) and (c), 36 and 37) — (X-Ref: Civil 
P. C. (1908), O. 39, Rr. 1 and 2). (1894) 2 
Ch 437 and AIR 1950 EP 40, Rel. on: 
(1914-15) All ER 836 and AIR 1963 Punj 
76, Distinguished. (Para 8) 


Where the plaintiff, who was carry- 
ing on vending work at a railway station 
under contract with the railway on pay- 
ment of fees, instituted a suit against 
railway for damages for the period of 
three months assessed at a certain rate 
per month and for injunction, on the 
ground that the contract had been ter- 
minated without giving three months’ 
notice under the contract, the case falls 
under Cls. (a) & (c) of Sec. 14 (1) and in~ 
junction cannot be granted. 

(Paras 8 and 11) 

(B) Civil P. C. (1908), O. 39, R. 1 — 
In granting injunction Court can do no 
more than restore the position as it exist- 
ed on date of the suit (X-Ref: O. 39, R. 2) 
— AIR 1956 Cal 428, Foll. (Para 10) 
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Cases Referred: Chronological Paras 
(1963) AIR 1963 Puni 76 (V 50) = 
ILR (1963) 1 Puni 148, State of 
Punjab v. Raghunath Das 
(1956) AIR 1956 Cal 428 (V 43), 
Nandan Pictures Ltd. v. Art 
Pictures Ltd. H0 
(1950) AIR 1950 EP 40 (V 37. 
Dominion of India v. R. B. 
= Sohan Lal 
(1914-15) 1914-15 All ER 836, 
Hurst v. Picture Theatres Ltd. 9 
(1894) 1894-2 Ch 437 = 63 LJ Ch 
601, Aldin v. Latimer Clark 
Muirhead and Co. 8 


P. C. Mathur, for Appellant: H. M. 
Parakh and Dalpat Rai (for No. 1) and 
R. Bhansali (for No. 2), for Respon- 

ents. 


JUDGMENT: This fs 
defendant Ramchandra 
of Additional District 
ganagar, dated June 5, 
solute the ad interim 
March 26, 1970. 


2. The facts are quite simple. The 
plaintiff instituted the suit on March 17, 
1970, against the Union of India and the 
present appellant Ramchandra, for the 
grant of a perpetual and a mandatory in- 
junction under Sections 38 and 39 of the 
Specific Relief Act, 1963. and recovery 
of damages amounting to Rs. 4.500/-. It 
was alleged that the plaintiff was a ven- 
dor of hot and cold drinks at Hanuman- 
garh railway station, and carried on that 
business in two stalls constructed by the 
Railway Administration. and in six trol- 
lies. on payment of the fee therefor. The 
plaintiff paid ‘the vending fee up to 
December 31, 1969, and any previous 
notice of termination of the contract was 
waived by the Railway Authorities. It 
was therefore pleaded that the plaintiff 
was surprised when it was informed that 
it would not be allowed to carry on the 
vending work beyond January 1. 1970. 
The plaintiff felt aggrieved because it 
was not served with a notice of three 
months, and it therefore served a notice 
under Section 80. C. P. C. and refused 
to vacate the stalls. Its trollies., were, 
however. not allowed to ply. It was 
specifically pleaded in paragraph 10 of 
the plaint as follows: 


“10. That the last contract was for 
a period of three years beginning from 
Ist January, 1967 (Vater corrected to 
read Ist January 1968) and terminating 
on 3lst December, 1970. The defendant 
No. 1 could not terminate ‘this contract 
before this date except as provided in 
the contract and by giving three months 
notice.” 
The brackets are mine. On these aver- 
ments the plaintiff claimed Rs. 1.500/- 
per month by way of damages amounting 
to Rs. 4,500/- for the period of 3 months 


an appeal by 
against the order 
Judge, Shri Gan- 
1970, making ab- 
injunction dated 


1971 


which had passed up to the institution of 
the suit, and also for the issue of a per- 
petual and a mandatory injunction. 


3. Along with the plaint. the 
plaintiff filed an application dated 
March 17, 1970 under Section 37 of the 
Specific Relief Act read with O. 39, Rules 
1 and 2 C. P. C. for the issue of a tem- 
porary injunction restraining the Union 
of India from dispossessing it from the 
two stalls and interfering with the piv- 
ing of the six trollies within the precin- 
cts of the railway station. A temporary 
injunction was also prayed against the 
present appellant Ramchandra for the 
removal of his trollies. An affidavit was 
filed in support of the application. There 
was, however, no praver for the issue of 
an ad interim temporary injunction. 
Arguments on the application were heard 
on March 18, 1970 as if it was an aprlica- 
tion for the grant of an ad interim in- 
junction, and it was fixed for pronounc- 
ine the order on March 20. 1970. The 
order was not, however, pronounced on 
that date and March 21, 1970 was fixed 
for the purpose. On the adjourned date, 
the learned Judge drew up a long order 
after considering the arguments of the 
learned counsel for the plaintiff and the 
plaintiffs documentary evidence. He 
took note of the requirements of the 
law in respect of such an application. and 
observed that no document of the plain- 
tiff went to show that its contract was 
to expire in December, 1970. or that it 
had been terminated by the railway ad- 
ministration in an unauthorised manner. 
The learned Judge also held that the like- 
lihood of irreparable loss, which was an 
essential requirement in such cases, could 
not also be said to have been established. 
He further held that the plaintiff could 
claim compensation from the railway 
administration and recover any damages 
that may be due to it. For these reasons, 
he reached the conclusion that it was 
not proper to make an ad interim order, 
without hearing the defendants and with- 
out seeing the original contract. He 
therefore directed the issue of notices to 
the defendants and fixed April 28, 1970 
for further consideration. 


4. It appears, however, that on 
an application of the plaintiff dated 
March 25, 1970. the case was taken up 
again the very next day. The learned 
Judge, strangely enough. made an crder 
on that very day stating that the plain- 
tiff had filed an application. with an affi- 
davit, stating that the Union of India 
wanted to take over the possession of the 
stalls with the help of the police and 
that if it was not prevented from doing 
so the purpose of the suit would be de- 
feated and it would suffer irreparable 
loss.. With this observation. the learned 
Judge reached the conclusion that it was 
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necessary to maintain the status quo un- 
til the disposal of the application, and 
directed the defendants not to dispos- 
sess the plaintiff from the two railway 
stalls. In doing so, he clearly ignored 
his earlier order dated March 21. 1970, 
as also the facts that the plaintiff had 
not produced any document to show that 
its contract was due to expire in Decem- 
ber, 1970 or that compensation was nof 
an adequate remedy for its claim in the 
suit. The learned Judge thus complete- 
ly ignored the fact that the plaintiff had 
not been able to make out a prima facie 
case. 


The case was then taken up on 
the eubsad uent dates and. ultimately. the 
impugned order dated June 5, 1970 was 
passed by another learned Judge against 
which the present appeal has been 
directed. 


6. It has been argued by the 
learned counsel for the appellant ‘that 
the impugned order is contrary to the 
law inasmuch as it has been made in con- 
travention of clauses (a) and (o) of sub- 
section (1) of Section 14 of the Specific 
oa Act, 1963, which provide as fol- 
ows: 


“14. (1). The following contracts 
cannot be specifically enforced. namely: 

(a) a contract for the non-perfor- 
mance of which compensation in money 
is an adequate relief; ... .essesreosuecssssocce 

(c) a contract which is in its nature 
Geterminable;......cccsccscccccsecces 


le Now a perusal of paragraph 
14 of the plaint shows that the plaintiff 
has assessed the damages for breach of 
contract at the rate of Rs. 1.500/- per 
month so that, on its own showing, this 
is a case for which compensation in 
money is an adequate relief. Moreover 
the plaintiff has claimed damages against 
the railway administration in its notice 
under Section 80 C. P. C. also. It is 
therefore difficult to refute the argu- 
ment of the learned counsel for the appel- 
lant, at this stage. that the case of the 
plaintiff falls within the purview of Sec- 
tion 14(1)(a) of the Specific Relief Act. 


8. Then there is the further fac? 
that the plaintiff has stated in paragraph 
7 of the plaint that the contract could be 
terminated by giving a notice of three 
months. Mr. Mathur is therefore justi- 
fied in arguing. at this stage, that this is 
a case of a contract which is “in its 
nature determinable” within the mean- 
ing of clause (c) of sub-section (1) of 
Section 14 of the Act. and the fact that 
the contract provides for the issue of a 
notice of three months cannot detract 
from this basic fact. For this reason 
also, the contract cannot be specifically 
enforced. I am fortified in this view by 
the decision in Aldin v. Latimer Clark, 
Muirhead and Co., (1894) 2 Ch 437. The 
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case law on the point has elaborately 
been exarnined in Dominion of India v. 
R. B. Sohanlal, AIR 1950 EP 40. In that 
case. by clause (1) the licensor granted 
to the licensee: 

"The sole and exclusive right to sell 
to the travelling public newspapers, 
books, periodicals and the usual travel- 
lers’ requisites and to erect book stalls 
for the purpose on station premises 


under the control of the North Western. 


Railway Administration wherever the 
licensor may consider necessary.” 

The site and the space of the book stalls 
were ta be determined by the licensor. 
It was nonetheless held that the clause 
did not amount to the grant of any in- 
terest in the station premises or any par- 
ticular part of, and that it created only 
a licence as there was no transfer of pro- 
perty in the sense of the transfer of anv 
interest in the station premises to him. 
It was therefore held that the licence 
was prima facie revocable. and that if 
its enjoyment was obstructed by the li- 
censor the licensee’s remedy was by way 
of damages so that “on principle, no tem- 
porary injuction should have been grant- 
ed” in the case. I am in respectful 
agreement with this view. for Sec- 
tion 41 (e) of the Specific Relief Act 
clearly provides that an injunction can- 
Inot be granted to prevent the breach of 
a contract the performance of which 
|cannot be specifically enfurced. 


9. Mr. Parakh has cited Hurst v. 
Picture Theatres Ltd., (1914)-15 All ER 
836 but that was quite a different case 
because the right to enter the premises 
was a licence coupled with a grant. and 
was irrevocable. Similarly. State of 
Punjab v. Raghunath Das, AIR 1963 Puni 
76 was also a different case as the ex- 
cise licences were not “bare licences” 
but were coupled with interest and were 
as such not revocable at pleasure. These 
cases cannot avail the respondent and 
have no relevance whatsoever. 

10. Then there is another impor- 
tant factor which also goes in favour of 
the appellant. As has been stated. the 
plaintiff filed the application on March 
17, 1970, along with the plaint, for the 
issue of temporary injunction, and in 
that application it was clearly stated that 
the two stalls in question were not work- 
ing and were closed on the date of the 


suit. In such circumstances. when the 
business of the plaintiff had already 
been closed on the date of the suit, 


namely, on March 17. 1970. there could 
be no question of granting an iniunction 
under O. 39 Rule 1 or 2 C. P. C. so as 
to permit the plaintiff to restart that 
business, for it is well settled that the 
trial court could do no more than res- 
tore the position as it stood on the date 
of the suit. Reference in this connec- 
tion may be made to Nandan Pictures 
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Ltd v. Art Pictures Ltd.. ATR 1956 Cal 
428. The learned Judge of the trial 
court, therefore. committed another il- 
legality in passing the impugned order 
which had the effect of allowing the 
plaintiff to reopen and restart its busi- 
ness on the two stalls in question. 

11. In these facts and circumstan- 
ces I have no doubt that the impugned 
order of the trial court dated June 5, 
1970 is quite illegal and incorrect. [ 
have no hesitation, therefore, in allow- 
ing the appeal and in dismissing the ap- 
plication of the plaintiff dated March 17, 
1970 for the issue of a temporary injunc- 
tion under O. 39, Rr. 1 and 2 C. P. C. The 
appellant will be entitled to his costs here 
and below from the plaintiff-respondent. 

Appeal allowed. 
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Pannalal and another. Appellants v. 
Ramnarayan and another Respondents. 


First Appeal No. 136 of 1963, D/- 30- 
9-1970, against judgment and decree of 
Sampat Rai Mathur, Sr. Civil J., Aimer, 
D/- 16-8-1963. 

T. P. Act (1882), Ss. 6 and 130 — A 
right under a contract to obtain reconvey- 
ance of the property sold is assignable. 
Assignee can enforce performance against 
the vendor and the vendee, vendee cannot 
plead absence of privity of contract be- 
tween him and the assignee. (Specific 
Relief Act (1877) S. 23 (b)). 

(Paras 10, 13 and 15) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Mad 506 (V 52) = 

78 Mad LW 515, Sinnakaruppa vV. 

Kuruppuswami 41 
(1940) ATR 1940 Bom 339 (V 27) = 

42 Bom LR 653, Vishweshwar v. 

Durgappa 12 
(1935) AIR 1935 Lah 181 (2) (V 22) = 

37 Pun LR 58, Ghulam Moham- 

mad v. Lakha Singh 
(1928) AIR 1928 PC 174 (V 15) = 

55 Ind App 243. Sakalagcuna 

Nayudu v. Munuswami 
(1926) AIR 1926 Mad 699 (V 13} = 

51 Mad LJ 229, Munuswami Nayudu 

v. Sagalaguna Nayudu 12 
(1917) AIR 1917 Mad 358 (V 4) = 

3 Mad LW 435, Venkateswara v. 

Raman iT 

Ratanlal Patwa, for Appellants: S. 
N. Bhargava and S. M. Mehta, for Res- 
pondents. 

JUDGMENT: This is an appeal from 
the judgment and decree dated 16th 
August, 1963, of the Senior Civil Judge, 
Aimer, dismissing the plaintiff’s suit for 
specific performance of the contract for 
sale of a house. 
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2. Briefly stated. the facts are 
that Ram Narayan, defendant No. 1, 
entered into an agreement in writing 
with the plaintiffs for the sale of his 
house bearing AMC No. 24-412 situated in 
Ramgani Mohalla, Aimer, and more par- 
ticularly described in para 1 of the plaint. 
This house has already been sold bv de- 
fendant No. 1 to Sheo Sahai defendant 
No. 2 on 3rd December. 1957. with the 
condition of reconveying the house by 
Sheo Sahai within a period of six vears 
on payment of Rs. 6000/- by Ramnaravan 
on the basis of a subsequent agreement 
dated 3-3-58. It was further stipulated 
between the plaintiffs and Ramnaravan 
in the subsequent agreement dated . 2nd 
June, 1961. that Sheo Sahai would either 
join as a vendor in the deed of sale to be 
executed in favour of the plaintiffs or 
that Ramnarayan would first get the pro- 
perty transferred to himself from Sheo 
Sahai and then would transfer it tc the 
plaintiffs under a registered sale-deed be- 
fore 31st July 1961. Tt was also agreed 
that the vendors and the vendee shall 
bear the expenses for the stamps and re- 
gistration of the sale-deed in equal pro- 
portion. 


Plaintiff’s case is that he paid Rupees 
468/- to defendant No. 1 on 9-6-61 for 
the purchase of stamps for the two sale- 
deeds one to be executed by defendant 
No. 1 in favour of the plaintiffs and the 
other by defendant No. 2 in favour of 
defendant No. 1 and actually the stamps 
were purchased and the sale-deeds were 
also written on them but they were not 
completed because the executant did not 
sign them. Further a sum of Rs. 1000/- 
was paid to defendant No. 1 towards the 
sale-price on 13-6-61. Defendant No. 1, 
however. did not execute anv sale-deed 
in favour of the plaintiffs even though 
the plaintiffs at all times were ready and 
willing to perform their part of the con- 
tract. They also called upon defendant 
No.2 by notice dated 14-6-61 to join the 
defendant No. 1 in executing the sale- 
deed in favour of the plaintiffs but he 
did not do so. It was, therefore. praved 
that defendants Nos. 1 and 2 be order- 
ed to execute a sale-deed in favour of 
the plaintiffs on payment of a sum of 
Rs. 6000/- to defendant No. 2 and the 
balance of Rs. 4688/- to defendant No. 1. 


3. The suit was contested by both 
the defendants. Defendant No. 1 admit- 
ted having entered into an agreement 
for the sale of the house with the plain- 
tiffs on 2nd June. 1961, but his main plea 
was that the plaintiffs had also agreed to 
re-convey the said property if 12.000/- 
rupees were paid to them within ten 
years by him. Since the plaintiffs were 
not prepared to execute an agreement 
for the reconveyance of the property the 
whole transaction fell through. Receipt 
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of Rs. 1468/- was also denied by the de- 
fendant. It was further stated that the 
suit for specific performance was not 
maintainable as the agreement was con- 
tingent one depending upon the will of 
defendant No. 2. 


4. Defendant No. 2 filed, a written 
statement and his main plea was that be- 
ing not a party to the agreement dated 
2nd June 1961, the suit for specific per- 
formance was not maintainable against 
him. Further, Ramnaravan defendant 
No. 1 had no right to enter into any 
agreement for the sale of the house until 
“i wes reconveyed to him by defendant 

oO. 2. 

5. On these pleadings, the learn- 
ed Senior Civil Judge framed the follow- 
ing issues: 

_ L Whether the agreement to sell the 
house No AMC 24/412 was for absolute 
sale or was with a condition to re-convey 
the property within 10 ‘years to defen- 
dant No. 1? 

2. Whether the plaintiffs paid Rupees 
468/- on 9-6-61 for the purchase of stamps 
and Rs. 1000/- on 13-6-61 to defendant 

o. 1? 

3. Whether out of Rs. 1568/- paid by 
the plaintiffs to defendant No. 1 a sum 
of Rs. 1312/- was to be adjusted towards 
the sum of Rs. 12000/- the sale price? 

4. Whether the defendants got serib- 
ed the two documents as mentioned in 
para 3 of the plaint? 

5. Whether defendant No. 1 has no 
right to enter into any agreement for 
sale of property? 

6. Whether there is no privity of 
contract between the plaintiffs and de- 
fendant No. 2? 

7. Whether the plaintiffs are entitled 
to claim specific performance? 

6. In support of the issues. plain- 
tiff Pannalal gave his own statement as. 
P. W. 1 and examined Shrikishen P. W. 
2, James P. W. 3 Roopnarain P. W. 4, 
Madanmohan Singh P. W. 5. Lachman- 
das P. W. 6, Gaffar Khan P. W. 7, Khai- 
ansingh P. W. 8, Babulal P. W. 9. and 
Sohanlal P. W. 10. In rebuttal. the de- 
fendants Ramnarayan and Sheo Sahai 
gave their statements as D. W. 1 and D. 
W. 1(1) and examined Chandrakishore 
D. W. 2. Somdutta D. W. 3, Mamchand 
D. W. 4 and Aditya D. W. 5. 


To It may also be mentioned here 
that Ramnarayan also had filed two 
other suits against the plaintiffs (1) for 
the return of the agreement dated 3rd 
March, 1958, executed by Sheo Sahai in 
his favour and (2) another suit for the 
return of Rs. 468/- as damages for the 
price of non-judicial stamps purchased 
by him which he had delivered to Pan- 
nalal -who did not return it in time to 
claim its refund. All these suits were 
consolidated with the present suit. 


<lment of his interest to 
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8. The learned Judge below found 
that there was no agreement by the 
plaintiffs to reconvey the property with- 
in ten years to defendant No. 1. He fur- 
ther found that payment of Rs. 468/- on 
9th June, 1961, for the purchase of 
stamps by the plaintiffs to defendant No. 
1 was proved but payment of Rs. 1000/- 
on 13th June, 1961. was not proved. He 
further found that two sale-deeds were 
got written by defendant No. 1 and that 
the plaintiffs were not liable for the re- 
fund of this amount to defendant No. 1. 
Issue No. 5 was decided against the plain- 
tiffs and the learned Judge held that 
Ramnarayan had no title in the. suit 
house on 2nd June, 1962. He had only 
an expectancy of the conveyance if he 
paid Rs. 6000/- to Sheo Sahai within the 
stipulated period of six years. The con- 
tract between the plaintiffs and Ram 
Narayan was only a contingent one and 
was, therefore, not enforceable. Issue 
No. 6 was also decided against the plain- 
tiffs & it was held that there wasno privi- 
ty of contract between them and defen- 
dant No. 2. In view of the court’s find- 
ing on issues Nos. 5 and 6 plaintiffs’ suit 
was dismissed. Defendant No. 1’s suit 
for the recovery of Rs. 468/- as damages 
was also dismissed but the other suit for 
the return of the agreement dated 3rd 
March, 1958 was decreed and the plain- 
tiffs were directed to deliver their docu- 
ment to defendant No. 1. 

9. Being aggrieved by this fudg- 
ment, plaintiffs have preferred an appeal 
while cross-objections have been filed on 
behalf of Sheo Sahai which only relate 
to the disallowing of costs to him bv the 
lower court. 

10. On behalf of the appellants. it 
is contended that virtually the agreement 
dated 2nd June, 1961, for the sale of the 
house by Ramnarayan was an assign- 
repurchase the 
property from Sheo Sahai and the plain- 
tiffs being representatives-in-interest were 
competent to enforce their right in a 
suit for specific performance against both 
the defendants. It is pointed out that 
till 2nd June, 1961, Ramnarayan could 
exercise his option of re-purchasing pro- 
perty from Sheo Sahai on payment of 
Rs. 6000/- on the basis of the agreement 
dated 3rd March, 1958. The plaintiffs 
being the representatives-in-interest of 
Ramnarayan also called upon Sheo Sahai 
on 14th June, 1951. to join defendant 
No. 1 in executing the sale-deed on re- 
ceipt of Rs. 6000/-. but he declined to do 
so. In the present suit as well. thev 
have alleged that Rs. 6000/- be paid to 
defendant No. 2 and the balance of the 
purchase price to defendant No. 1. and 
both may be directed to execute the sale- 
deed in their favour. . 

It is also contended that the finding 
of the lower court that Rs. 1000/- were 
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not paid by the plaintiffs to defendant? 
No. 1 is also erroneous and ‘there is no 
reason why plaintiffs own statement 
and that of his witnesses be not believed 
in that behalf. There is no doubt that 
having purchased the house from Ram- 
narayan on 3rd December. 1957. Sheo 
Sahai by his agreement dated 3rd March, 
1958, had agreed to re-convey the same 
to Ramnarayan provided he paid Rupees 
6000/- to him within a period of six 
years that is up to 3rd December, 1963. 
On the basis of this agreement. Ram- 
narayan had the benefit of exercising the 
option of re-purchasing the property on 
payment of Rs. 6000/- within the stipu- 
lated time. The question is whether 
Ramnarayan could assign his right of re- 
purchasing the property to the plaintiffs 
and whether he can be deemed to have 
done so by entering into an agreement 
with them on 2nd June. 1961, vide Ex. 2. 


1i. In Venkateswara v. Raman. 
AIR 1917 Mad 358 it was held that all 
contracts capable of specific performan- 
ce are assignable except those of the 
class prohibited by S. 23 of the Specific 
Relief Act. 


12. In Munuswami Navudu v. Sagala- 
suna Nayudu, AIR 1926 Mad 699 it was 
held that: 


“A right under an executory contract 
to exercise an option at a certain future 
date to obtain a reconvevance of immov-~ 
soit property at a certain price is assign- 
able. 

It was further held per Ramesam J. that 

“Such a transaction does not offend 
the rule against nerpetuities as it does 
not create an interest in land in India, 
Whatever the rule in England may be.” 
The learned Judge further observed that 


“Under S. 54 of the Transfer of Pro- 
perty Act an agreement to sell. by itself, 
cannot create an interest in land: much 
less can an option even if it is made irre- 
vocable by reason of a contract. But I 
do not see why the interest under the con- 
tract is not assignable as a right ex con- 
tractu if not as a right in rem.” 

In this case the facts were that on 28th 
January. 1891, Venkatasubrahmanyva 
Ayvar. on behalf of himself and his 
minor son Krishnaswami Avvar. sold the 
village of Sivatti to Venkatapathi Navu- 
du for a consideration of Rs. 10.000/-. On 
the same day. the parties executed a 
counterpart document by which the pur- 
chaser agreed to re-convey the villape 
for the same consideration of Rs. 10.000/~ 
if the vendor made an application for 
that purpose in the month of Ani 30 
years later. Venkatasubrahmany Avvar 
died in 1899 leaving Krishnaswami Avvar 
his only son, surviving him. Krishna- 
swami Ayvar assigned his interest under 
the counterpart agreement to the plaintiff 
for a consideration of Rs. 19,200/- out of 
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which Rs. 10,000/- were to be paid to get 
a reconveyance according to the terms of 
that document. The suit was dismissed 
by the trial court but the High Court 
decreed the suit. An appeal was taken 
against this judgment to the Privy Coun- 
cil and this case is reported as Sakala- 
guna v. Munuswami, AIR 1928 PC 174. 
Their Lordships observed with regard to 
the counterpart agreement that. 

“AIL the elements necessary to con- 
stitute a contract were present. There 
was an undertaking on the part of Ven- 
katapathi to reconvey the village to 
Venkatasubrahmanya and Krishnaswami 
in the event of their calling for a con- 
veyance at the time and upon the terms 
set out in the “counterpart document.” 
The time at which the option was to be 
exercised and the price which was to be 
paid for the property were specified. 

There was consideration for the con- 
tract because Venkatapathi, by the sale 
of 27th January, 1891, obtained posses- 
sion of the property. and Venkatasubra- 
hmanya received Rs. 10,000/- besides ac- 
quiring the right and benefit of getting 
back the village upon the conditions spe- 
cified in the ‘counterpart document’. 
Their Lordships, therefore, concur. with 
the conclusion of the learned Judges of 
the High Court on this question. 

They are also of the opinion that it 
was not intended that the option could 
be exercised only by Venkatasubrahman- 
Ya and Krishnasami personally. The 
terms of the contract and the time at 
which the option was to be exercised go 
to show that the intention was that the 
option might be exercised by the above- 
mentioned two persons or their heirs. 


It was not disputed that if the trans- 

action of 27th January 1891 amounted to 
a completed contract as their Lordships 
have decided the benefit of the contract 
could be assigned.” 
This decision is, therefore. a clear au- 
thority for the view that the agreement 
dated 3rd March 1958, between Sheo 
Sahai and Ramnarayan was a completed 
contract and that its benefit could also 
be assigned. 


il. The same view was held in 
Sinnakaruppa v. Karuppuswami. AIR 
1965 Mad 506 the Court holding that such a 
contract for re-conveyance of the pro- 
perty was binding on the parties and 
that such an option becomes assignable 
and an assignee of the vendor will be 
entitled to claim specific performance 
unless the contract itself prohibits the 
assignment, or it has been stipulated 
therein that the benefit of repurchase 
could be claimed only by the vendor or 
Ly any particular person specified there- 


12. The Bombay High Court also 
in Vishweshwar v. Durgappa, AIR 1940 
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Bom 339 took the view and held that an 
option to re-purchase property both 
under the common law as weil as under 
Section 23(b) of the Specific Relief Act 
is prima facie assignable. 

13. In view of the above-mention- 
ed decisions, it can be safely held that 
Ramnarayan could assign the benefit of 
his option to re-purchase the property 
from Sheo Sahai to the plaintiff. 


14. The next question is whether 
by executing the agreement dated 2nd 
June, 1961. the aforesaid right was as- 
signed to the plaintiffs. By Ex. 2 Ram- 
narayan agreed to sell the disputed 
house to the plaintiffs for Rs. 10,000/-. 
It is stated in the agreement that the 
house was free from all encumbrances 
except that it had been sold by him ear- 
lier to Sheo Sahai who had also agreed 
to reconvey it to him on payment of Rup- 
ees 6000/- within six years vide agree- 
ment dated 3rd March, 1958. No doubt 
Ex. 2, strictly speaking. is not an assign- 
ment of the benefit of the option to re- 
purchase the property from Sheo Sahai, 
but virtually its object and purpose is 
the same because on the date of the 
agreement Ramnarayan had only an op- 
tion to re-purchase the property which he 
could assign. It is also clear that Ram- 
narayan had also handed over agreement 
dated 3rd March. 1958. which was exe- 
cuted by Sheo Sahai in his favour to the 
plaintiffs because he had also filed a 
suit as already stated for its return 
against the plaintiffs. 


15. I am, therefore, of the view 
that Ex. 2 amounts to an assignment of 
Ramnarayan’s right to re-purchase the 
property from Sheo Sahai and as such 
the plaintiffs are his representatives-in- 
interest within the meaning of Section 
23(a) of the Specific Relief Act. Under 
Section 23(a). specific performance of the}- 
contract may be obtained by anv party 
thereto or his representative-in-interest. 
and the appellants are. therefore. entitl- 
ed-to call upon both the respondents to 
specifically perform the contract because 
the exceptions mentioned in Section 23 
(b) do not apply to the present case. The 
agreement dated 3rd March. 1958, is not 
restricted to the enforcement of the right 
of re-purchase to Ramnarayan personal- 
ly. His  representative-in-interest can 
also enforce the rights in the same man- 
ner as he could have done it and it is 
not open to Sheo Sahai to plead that be- 
cause there was no privity of contract 
between him and the appellants, no spe- 
cific performance of the contract can 
be ordered against him. 

16. In Ghulam Mohammad v. 
Lakha Singh, AIR 1935 Lah 181 (2) 
where one Ghulam Mohammed had pur- 
chased at an auction-sale square No. 70 
from Government and had deposited the 
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earnest money in the Government Trea- 
sury but had not the means to pay the 
balance of the purchase price which was 
to be paid in instalments, he entered in- 
to an agreement with Diwan Singh to 
sell the square in question to him as soon 
as the proprietary rights were conferr- 
ed on him, Diwan Singh undertaking to 
pay to Ghulam Mohammed the amount 
which the latter had deposited in the 
treasury as earnest money and also to 
pay direct into the treasury the remain- 
ing instalments. In pursuance of this 
agreement, Diwan Singh was put in pos- 
session of the land, Diwan Singh paid 
Some of the instalments, but before the 
entire amount had been paid, he on 18-2- 
1918, entered into a further agree- 
ment with Lakha Singh plaintiff to sell 
the land to him when ownership was 
conferred on Ghulam Mohammad in con- 
sideration of the plaintiff paying to Diwan 
Singh all that he had deposited into the 
treasury or paid to Ghulam Mohammad 
and agreeing to deposit the remaining in- 
stalments into the treasury. On a suit 
for specific performance of the contract 
by Lakha Singh against Ghulam Muha- 
mmad, the. latter’s plea that there was no 
privity of contract between him and 
the plaintiff was rejected, and it was 
held that the plainfiff was the represen- 
tative-in-interest of Diwan Singh and had 
clearly a locus standi to maintain the 
suit. This decision applies with full 
force to the facts and circumstances of 
the present case. 


17. Here too, though ‘there Is no 
privity of contract between the appel- 
lants and Sheo Sahai but as the appel- 
lants are the representatives-in-interest of 
Ramnarayan in whose favour Sheo Sahai 
had made an agreement to reconvey the 
property within six years on the receipt 
of Rs. 6000/-. they can enforce the con- 
` tract for sale. Before instituting the 
suit, they also gave a notice to Sheo 
Sahai expressing their preparedness to 
pay him Rs. 6000/- on behalf of Ram- 
narayan and calling upon him to join in 
executing the sale-deed with him. But 
he by his reply Ex. 9 declined to do so 
and challenged the plaintiffs’ right to 
claim specific performance of the con- 
tract against him. Thus I am of the 
view that the appellants were entitled 
to enforce specific performance of the 
contract both against Kamnarayan and 
Sheo Sahai. 


18. The only ground which was 
taken in the court below by Ramnaravan 
to defeat the appellants’ suit for specific 
performance was that there was a fur- 
ther condition for the appellants to re- 
convey the property within six years to 
him. The lower court found that no such 
condition was attached at the time the 
agreement was made between him and 
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the appellants and learned counsel ap- 
pearing for Ramnarayan has not thought 
it worthwhile to refer to the evidence 
produced in this behalf so as to challenge 
the finding of the lower court. There 
there was no plea left for Ramnarayan 
Sharma to refuse specific performance of 
the contract. 


19. Learned counsel for the ap- 
pellants challenged the finding of the 
court below with regard to the pay- 
ment of Rs. 1000/- on 13th June, 1961, 
to Ramnarayan. He says that it is fully 
established by the evidence of the plain- 
tiff Pannalal and his witnesses that the 
amount of Rs. 1000/- was paid by him to 
Ramnarayan. I have gone through the 
evidence produced by the parties in ‘this 
connection and in my view the lower 
court has come to a right conclusion. The 
appellants did not take any receipt from 
Ramnarayan for the aforesaid payment. 
It is said that after Exs. 3 and 4 had 
been written on non-judicial stamps. the 
parties were returning from ‘the court 
and on the way Ramnaravan requested 
Pannalal to pay him Rs. 1000/-. It is said 
that Pannalal had a one thousand rupee 
mote with him at that time. But instead 
of giving that note to Ramnarayan he 
goes to the bank to take notes of smaller 
denomination and there he obtained such 
notes from Gaffar Khan who had also 
Zone to the bank to obtain currency 
motes of higher denomination that is of 
Rs. 100/- each in place of ten rupee each. 
Another witness Khejansingh is also said 
to be present there because he had gone 
to the State Bank Manager to inquire 
whether he needed any paper bays for 
their canteen. It is not understandable 
why it became at all necessary for Pan- 
malal plaintiff to obtain notes of smaller 
denomination for being given to Ram- 
narayan when the payment could be 
made by handing over the note of one 
thousand rupees. Ramnaravan is a senior 
clerk and it was not difficult for him 
to obtain notes of smaller denominations 
in exchange for the note of Rs. 1000/-. 
No entry has been produced by Panna- 
lal from his account-books regarding the 
aforesaid payment. although it is admitt- 
ed that he maintained account-books. 
I, therefore, agree with the lower court 
that payment of Rs. 1000/- to Ramnara- 
an by the appellants has not been prov- ; 
ed. : 


20. The result of the above find- ` 
ings is that this appeal is accepted. judg- 
ment and decree of the’ lower court is 
set aside and the appellants’ suit for spe- 
cific performance of the contract for sale 
of the house mentioned in para 1 of the 
plaintiff is decreed against both the res- 
pondents on the condition that they de- 
posit Rs. 11532/- in the lower court for 
payment of Rs. 6000/- to Sheo Sahai res- 
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pondent and the balance of Rs. 5532/- to 
Ramnarayan on or before ist December, 
1970. The defendants shall then execute 
a sale-deed for the said property in fav- 
our of the plaintiffs and get it registered 
and deliver all title-deeds of the property 
to the plaintiffs and shall also deliver its 
possession to them. Half the expenses 
for stamps and registration charges for 
the sale-deed shall be paid by the plain- 
tiffs and half shall be borne by Ram- 
narayan defendant. In case the purchase 
money is not deposited on or before the 
aforesaid date, the suit shall be dismiss- 
ed. Further if the respondents do not 
execute the sale-deed within a month of 
the deposit of the purchase monev as 
aforesaid, the court through anv of its 
officers shall have the sale-deed execut- 
ed and registered on behalf of the res- 
pondents in favour of the plaintiffs on 
such deed being submitted to the Court 
on duly stamped paper on behalf of the 
plaintiffs and in such case half the cost 
of the stamp paper and registration 
charges shall be deducted from the 
amount of Rs. 5532/- payable to Ram- 
Narayan and shall be refunded to the ap- 
pellanis. 


21. In the circumstances 
case, both parties shall bear 
costs of this litigation. 


of the 
their own 


Appeal allowed. 
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State of Rajasthan and another. Ap- 
pellants v. Chander Singh, Respondent. 

Second Appeal No. 568 of 1964. D/- 
11-1-1971, from judgment and decree of 
B. D. Gattani, Dist. J. Bhilwara. D/- 11- 
8-1964. 
The filing by a Government officer of a 
Vakalatnama signed by himself in the 
trial court in a suit against him in his 
official capacity does not preclude the 
Government from authorising the Govt. 
Pleader under O. 27, R. 9 to file an appeal 
on behalf of the officer. AIR 1954 Cal 
455, Dist. (Para 7) 


(B) Civil P. C. (1908), S. 2 (2) — An 
order holding that the appeal on behalf 
of one of the appellants is not maintain- 
able amounts to a decree qua that appel- 
lant as it determines his rivht to main- 
tain the appeal and is appealable. That 
no decree Was passed in pursuance of 
the order makes no difference. AIR 1941 
Pat 385 and AIR 1957 Rai 97 and AIR 
1968 Ker 282, Ref. (Paras 13, 14. 15) 


(C) Civil P. C. (1908). S. 96 — Where 
a suit against a Government Officer in 
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his official capacity and the State is de- 
creed only against the officer in his 
personal capacity, the State has no 
locus standi to file an appeal even though 
the amount decreed against the officer 
will have to be paid by the Government. 

(Paras 16, 17) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Ker 282 (V 55) = 
1968 Ker LJ 103, Mayimu v. 

Malivammal 
(1957) AIR 1957 Raj 97 (V 44) = 
1957 Raj LW 58, Mst. Phool 
Sundari v. Gurbans Singh 5.1L 
(1954) AIR 1954 Cal 455 (V 41) = 
58 Cal WN 48, Lutfar Rahman v. 
State of West Bengal 
(1941) AIR 1941 Pat 385 (V 28) = 
42 Cri LJ 375. Nand Kumar 
Sinha v. Pashupati Ghosh 9. 10 


S. N. Bhargava, Dy. Govt. Advocate. 
ae Appellants; P. C. Mathur, for Respon- 
ent. 


JUDGMENT: The suit out of which 
this second appeal arises was instituted . 
by Shri Chander Singh, an Advocate of 
Bhilwara for Rs. 2000/- on account of 
damages for wrongful termination of his 
appointment as a Public Prosecutor on 
15-5-1956 before the completion of the 
term of three years commencing from I- 
1-1954 to 31-12-1956 for which he had 
been appointed. His case is that the de- 
fendant No. 2 Sbri Purshottam Lal 
Sukhwal, who was the Collector and 
District Magistrate, Bhilwara was dis- 
pleased with him and was favourably 
disposed towards Shri Dalpat Singh, Ad- 
vocate, also practising at Bhilwara and 
wanted to appoint Shri Dalpat Singh as 
Public Prosecutor in place of the plain- 
tiff. It is alleged that Shri Sukhwal 
managed to get the plaintiffs appoint- 
ment terminated by the Law Depart- 
ment, Government of Raiasthan and in 
pursuance of the orders issued by the lat- 
ter, Shri Sukhwal directed the plaintiff 
to hand over the charge of his office as 
a Public Prosecutor to Shri Dalnat Singh 
with effect from 11-5-1956. The plain- 
tiffs allegation is that Shri Sukhwal had 
managed to get his appointment as Pub- 
lic Prosecutor terminated. before the ex- 
piry of his term on account of malice 
and ill-will he bore towards the plaintiff 
He, therefore, filed the present suit for 
recovery of damages to the tune of 
Rs. 2000/-. 


2 The suit was resisted both by 
fhe State of Rajasthan as well as Shri 
Sukhwal who filed separate written 
statements. The trial court namely the 
Civil Judge. Bhilwara decreed the plain- 
tiffs suit for Rs. 550/- only. Aggrieved, 
by the judgment and decree of the trial 
court both the defendants as well as the 
plaintiff filed appeals in the Court of the 
District Judge, Bhilwara. Both the ap- 
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peals were dismissed by the learned Dis- 
trict Judge by his judgment dated 1lth 
August, 1964. The plaintiff has not filed 
any app2al to this Court as he felt con- 
tent with the decree for Rs. 550/- grant- 
ed by the trial court and upheld by the 
learned District Judge, Bhilwara. But 
the State of Rajasthan and Shri Sukh- 
wal have filed this second appeal. 

Two preliminary objections 


,, have "been raised by Mr. Prakash Chan- 


der on behalf of the respondent-plain- 
tiff Chander Singh. In the first place it 
has been urged that no appeal shall be 
deemed to have been filed on behalf of 
Shri Sukhwal even though he has been 
joined in the memo of appeal as appel- 
lant No. 2, because Shri Murlimanohar 
Vyas, the then Government Advocate, 
who filed this appeal on behalf of the 
State of Rajasthan had not been engaged 
to present and prosecute this appeal on 
behalf o? Shri Sukhwal. He has further 
argued that since no decree has been 
passed against the State of Rajasthan 
by the Court below the State is also not 
entitled to maintain this appeal, and, 
therefore, the whole appeal deserves to 
be dismissed as not maintainable. 

4, The other preliminary objec- 
tion raised by the learned counsel is 
that so zar as Shri Sukhwal is concern- 
ed, against whom alone the trial court 
had decreed the suit, his appeal before 


*- the learned District Judge had been dis- 


missed by the order dated 21-1-1964 by 
which the learned District Judge had 
held that the appeal filed before him 
could not be treated as one on behalf of 
Shri Sukhwal. In other words it is urg- 
ed that the order of the learned District 
Judge, Bhilwara dated 21-1-1964 amount- 
ed to an order of dismissal of the appeal 
of Shri Sukhwal and consequently that 
order came within definition of the term 
. ‘decree’ as defined in the Code of Civil 
Procedure, and no appeal having been 
filed frorn the order of the District Judge 
dated 21-1-1964 the present appeal pre- 
ferred from the judgment of the District 
Judge dated 11-8-1964 whereby the ap- 
peal filed by the State and so. also the 
appeal filed by the plaintiff were dis- 
missed is not maintainable. inasmuch as 
mo decree has been passed against the 
State of Rajasthan and so far as 
Shri Sukhwal is concerned the order of 
dismissal of his appeal passed on 21-1- 
1964 by the District Judge had become 
final. f 

5. So far as the first preliminary 
objection is concerned it may be pointed 
out that on 7-12-1964 Mr. Vyas the then 
Government Advocate submitted an ap- 
plication stating that the Government 
had undertaken the defence of Shri Su- 
khwal and the Governor had also been 
pleased to direct him to file appeal on 
behalf of Shri Sukhwal. It was stated 
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that the provisions of O. 27, R. 8 C. P. C. 
would apply to the present appeal which 
should be treated as a valid appeal not 
only on behalf of the State of Rajasthan 
but on behalf of Shri Sukhwal also. 

A copy of the letter dated 10-11-1964 
from the Assistant Secretary ‘to the 
Government of Rajasthan. (Revenue De- 
partment) to the Government Advocate, 
Jodhpur has also been submitted along 
with the application. It has been stated 
in the letter that the Governor had sance- 
tioned filing of the appeal in this case 
on behalf of Shri Sukhwal. In this con- 
nection it would be relevant to notice 
the provisions of O. 27, R. 8 C. P. C. 
which reads as under: 


“R. 8 (1) Where the Government 
undertakes the defence of a suit against 
a. public officer. the Government plea- 
der upon being furnished with authority 
to appear and answer the plaint, shall 
apply to the Court. and upon such appli- 
cation the Court shall cause a note of his 
authority to be entered in the register of 
civil suits. 

PA E O EA O A 

6. In view of the aforesaïd provi- 
sion it is amply clear that the Govern- 
ment undertook to file appeal in this 
court on behalf of Shri Sukhwal in the 
present case and furnished the Govern- 
ment Pleader with authority to appear 
and file the appeal on behalf of Shri 
Ssukhwal. This authority is not being 
challenged. No doubt. no such authority 
was produced before the trial court and 
Shri. D. S. Chaudhary was engaged by 
Shri Sukhwal by a separate Vakalat- 
mama. But that by itself cannot operate 
as a bar against the Government to re- 
sort to the provisions of O. 27. R. 8, C. 
P. C at the stage of appeal. 


T: In Lutfar Rahman v. State of 
West Bengal, AIR 1954 Cal 455 relied 
upon by the learned counsel for the ap- 
pellant it was held that if Vakalatnamas, 
as are required to be filed. are signed by 
the officers who are sued in their offi- 
cial capacity. there is no objection to the 
same and the provisions governing ordi- 
mary litigants will apply. It has been 
further observed that if representation 
on behalf of such Government Officers 
is to be by the Government Pleader then 
the undertaking of.the defence by the 
Government is to be reported to the 
Court as provided by ©. 27 of the Code 
of Civil Procedure. There is, however, 
nothing in this authority to show that 
once a Government Officer is sued in 
his official capacity files a Vakalatnama 
in the trial court. no resort can be had to 
the provisions of O. 27, R. 8 C. P. C. at 
the stage of appeal. I am of opinion 
that the provisions of O. 27. Rule 8 C. 
P. C. can apply even at the stage of ap- 
peal, though the same may not have been 
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resorted fo in the trial court. There is 
no denying the fact that the Government 
has undertaken to file appeal in this 
Court on behalf of Shri Sukhwal and 
therefore, the appeal filed in this court 
must be held to be not only on behalf of 
the State of Rajasthan but also on behalf 
of Shri Sukhwal. Consequently. I over- 
rule the first preliminary objection. 


8. Coming to the next preliminary 
objection which is more serious, it ap- 
pears that by his order dated 21-1-1964 
the learned District Judge, Bhilwara 
came to the conclusion that the anneal 
filed before him could not be presumed 
in the eye of law to have been filed on 
behalf of Shri Sukhwal and that the 
same could not be treated as an appeal 
by Shri Sukhwal. However. since there 
was another appellant namely the State 
of Rajasthan, the learned District Judge 
directed that the appeal may be treated 
as one on behalf of the State of Rajasthan 
only and be set down for hearing. 
Thereafter, the Government Pleader 
Shri D. S. Choudhary, who had filed 
the appeal made an applicaton on 20-2- 
"1964 that the appeal had been filed on 
behalf of Shri Sukhwal under the instru- 
ctions of the Government. and. therefore. 
Order 27, Rule 8 C. P. C. applied. It was 
prayed that the appeal may be treated 
on behalf of Shri Sukhwal as well. This 
application was dismissed on the ground 
that it was not maintainable in view of 
the earlier order dated 21-1-1964 against 
which no review application had been 
filed. Thereafter both the appeals filed 
by the State of Rajasthan as well as by 
Shri Chander Singh came up for argu- 
ments on 6-8-1964 and the learned Dis- 
trict Judge dismissed both the appeals. 
In the judgment under appeal also he 
has mentioned that so far as Shri Sukh- 
wal is concerned, it had already been de- 
cided by the earlier order D/- 21-1-1964 
that the appeal would not be treated as 
one on behalf of Shri Sukhwal and so far 
as the State of Rajasthan is concerned it 
was held that since no decree had been 
passed against it by the trial court, the 
State of Rajasthan also could not main- 
tain the appeal. In these circumstances 
the only question that calls for ceter- 
mination is whether the order by the 
learned District Judge dated 21-1-1964 
amounts to a decree and the same having 
not been appealed from the present ap- 
peal must be dismissed as not maintain- 
able? For the determination of this ques- 
tion I am not concerned with the correct- 
ness or otherwise of the order dated 21-1- 
1964, inasmuch aseven ifthe order dated 
21-1-1964 is considered to be erroneous 
yet it would not be open to me to exa- 
mine its correctness’ if it is held that, 
that order had become final.on account 
of having not been appealed from. 
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9. In support of his contention 
learned counsel for the respondent has 
relied upon Nand Kumar Sinha v. Pashu- 
pati Ghosh, AIR 1941 Pat 385; Mst. Phool 
Sundari v. Gurbans Singh. 1957 Rai LW, 
58 = (AIR 1957 Raj 97) and Mayimu v. 
Maliyammal, AIR 1968 Ker 282. 

10. In AIR 1941 Pat 385 it was 
held that the substance rather than the 
form of an order should be looked at in 


determining the provision of law under <: 


which it falls. 
an order striking off the names of those 
defendants against whom the suit is held 
not to be maintainable is a decree within 
the meaning of S. 2(2) C. P. C. and is ap- 
pealable as such even though the Court 
erroneously refers to the order as be- 
ing one under O. 1, R. 10 Civil Procedure 
Code. In that case it was found that 
the sult against-one of the defendants 
had been held to be barred. by the Mun- 
siff, who however directed that the suit 
could proceed against ‘the other defen- 
dants. It was observed by Fazal Ali J., 
that such an order passed by the Munsiff 
is in effect an order dismissing the suit 
against that defendant on a preliminary 
ground, and it was clearly appealable 
and further that no appeal having been 
filed from that order, the plaintiff could 
not be allowed to invoke the special re- 
medy afforded by Section 115 of the 
Code of Civil Procedure. 


11. In AIR 1957 Raj 97 it was ob- 
served that it is possible for ‘the court 
to reject the entire plaint so far as some 
of the defendants are concerned and that 
would be a proper order under Order 7, 
Rule il(a) or (d) and an appeal would 
lie in view of the definition of “decree” 
in Section 2 (2). It was further observed 
that even if this is not possible. an order 
by which the suit practically fails against 
Some of the defendants 
decree in favour of those defendants 
against the plaintiffs within the meaning 
of that word in Sec. 2(2), C. P. C. and an 
appeal lies. 


12. In AIR 1968 Ker 282 it was 
held that the fact that no formal decree 
has been drawn up is no indication to 
Show that it is not a final order within 
the meaning of S. 2(2). and that if the 
order conclusively determines the rights 
of the parties a decree should be drawn 


up. 

13. It may be observed that none 
of the cases relied upon by the learned 
counsel for the respondent is exactly in 
point. They aré all cases where at an in- 
terim stage of the trial of the suit the 
Court having held that the suit could 
not proceed against certain defendants. 
proceeded to try it against the rest of the 
defendants. It is true that absence of a 
formal decree will’ not detract from the 
real nature of the order. The question 


amounts to a` 


It was further held that — 


; jin; Section 2(2) Civil Procedure 
` (which runs as under: 


> 
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whether an order is one finally determin- 
ing the rights of the parties must depend 
upon the nature of the order and not whe- 
ther a decree has been prepared or not. 
Consequently the mere fact that no 
ecree was drawn up in pursuance of the 
order dated 21-1-1964 will not make any 
difference and all that is to be seen is 
whether that order falls within the de- 
finition of the word ‘decree’ as ase 
ode 


*2(2) “decree” means the formal ex- 
pression of an adjudication which, so far 
as regards the Court expressing it. con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit and 
may be either preliminary or final. It 
shall be deemed to include the rejection 
of a plaint and the determination of any 
question within Section 47 or Section 
144, But shall not include— 

(a) any adjudication from which an 
appeal lies as an appeal from an order, 
or 


(b) any order of dismissal ‘for de- 
fault.” 
14. On a careful reading of the 


order of the District Judge. Bhilwara 
dated 21-1-1964 it appears that the learn- 
ed District Judge virtually dismissed the 
appeal so far as the appellent Shri Sukh- 
wal was concerned and held that the ap- 
peal would be treated as one on behalf 
of State of Rajasthan only. The law is 
clear on the point that so far as the de- 
fendants are concerned the suit can be 
decided against them piecemeal and may 
be dismissed at an interim stage against 
one of the defendants when there are 
two or more, and may be proceeded with 
against the rest. An order striking the 
mames of one or more defendants has 
been held to amount to a ‘decree’ in case 


` “it conclusively determines the rights be- 


‘tween the parties. 


There is no direct 
case brought to my notice by either party 
that where there are two or more plain- 
tiffs the suit on behalf of one of them 
may be held to have been not maintain- 
able and as such the name of such a plain- 
tiff has been ordered to be struck off. 
But the possibility of such an order be- 
ing passed cannot be excluded in view of 
the provisions of Order 1, Rule 10 C. P.C. 
which provides for substitution or addi- 
tion of any person as a plaintiff. and 
striking out the name of any party im- 
properly joined whether as plaintiff or 
defendant. Thus on parity of reasoning, 
an order directing that one of the appel- 
lants shall. not be treated as an aprellant 
in the case and the appeal be treated as 
an appeal on behalf of the other appel- 
lant or appellants only must be held to 
amount to a decree qua that appellant as 
such an order in substance determines 
the right of that appellant to maintain 
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the appeal, and is, therefore, apnealable] 
as such. 

15. Learned counsel for the appel- 
lant urged that the orders passed by the 
learned District Judge. Bhilwara dated 
21-1-1964 and 25-4-1964 are patently 
erroneous, inasmuch as, there was 
material on the record to show that Shri 
Dalpat Singh Chaudhary had been au- 
thorised by Shri Sukhwal in the Vaka- 
Jatnama filed in the trial court to prose- 
cute the case right upto the District 
Court, and that orders had also been 
Placed on the file of the learned District 
Judge showing that the Government had 
undertaken the defence on behalf of Mr. 
Sukhwal in the trial court and had also 
decided to file appeal on his behalf at 
the Government expense in the Court of 
District Judge, Bhilwara. I do not consi- 
der it necessarv to go into the question of 
correctness or otherwise of the aforesaid 
orders inasmuch as I have come to the 
conclusion that the order passed by the 
learned District Judge dated 21-1-1964 
refusing to treat the appeal on behalf of 
Shri Sukhwal amounted to a decree dis- 
missing Shri Sukhwal’s appeal and no 
appeal having been filed from the said 
order, the present appeal by Shri Sukh- 
wal from the Judgment of the learned 
District Judge, dated 11-8-1964 is not 


maintainable. 

16. The result of the foregoing 
discussion is that this appeal must be 
treated as one by the State of Rajasthan 
only. As already stated above no decree 
has been passed against the State of Rajas- 
than and the suit must be held to have 
been dismissed against the State by the 
trial Court. Consequently. the State of 
Rajasthan has also no locus standi to file 
the appeal. 

17. The learned Deputy Govern- 
ment Advocate submitted that even 
though the decree has not been passed 
against the State of Rajasthan the 
amount decreed against Shri Sukhwal 
will have to be paid by the Government. 
and. therefore the State of Rajasthan can 
Maintain the appeal. I do not see any 
Substance in this argument. That is a 
matter between the State and Shri Sukh- 
wal and does not concern the plaintiff 
at all. So far as the plaintiff is concern- 
ed, he cannot claim any amount against 
the State in execution of the decree under 
appeal. The learned Deputy Government 
Advocate failed to point out how the 
State could maintain the appeal from the 
Judgment and decree passed against Shri 
Sukhwal in his personal capacity? 

18. The result is that I allow the 
second preliminary objection. and dismiss 
the appeal as not maintainable. In the 
circumstances of the case the parties are 
left to bear their own costs. 

Appeal dismissed. 
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C. M. LODHA, J. 


Smt. Mira Bai., Appellant v. Jai 
Singh and others, Respondents. 


Second Appeal No. 386 of 1964 DJ- 
30-11-1970 against order of Surajmal Mit- 
tal, Addl. Civil J.. Aimer D/- 8-7-1964. 

(A) Evidence Act (1872), S. 66 Pros 
viso — Where transaction of mortgage 
is undoubtedly evidenced by document 
and in suit for redemption defendant de- 
nies the mortgage, no notice to defen- 
dant by plaintiff is required in order to 
render secondary evidence of document 
admissible. (Para 10) 


The mortgage deed must be in posses- 
sion of the mortgagee and from the na- 
ture of the case the defendant must be 
aware that they would be required to 
produce original mortgage deed. In 
such circumstances the Court may also 
come to conclusion to dispense with the 
notice. (Para 10) 


Objection to the mode of proof of docu- 
ment as distinct from its admissibility 
must be taken at the trial before it is 
marked as an exhibit and admitted to 
record. AIR 1960 Raj 92, Relied on. (X- 
Ref. Evidence Act (1872) S. 64). 
(Paras 10 and 11) 
Where such objection was not raised 
the Court should not have excluded from 
consideration the secondary evidence pro- 
duced by the plaintiff to prove the ex- 
istence and contents of the document. 
(Para 11) 
(C) Evidence Act (1872), S. 89 —~ 
Presumption as to due execution etc., of 
documents cannot arise in favour of par- 
ty where notice to produce document has 
not been given to opposite party. 
ara 14) 


(P 

(D) Registration Act (1908), S. 57(5) 
=a Provision that ali the copies given 
under the section shall be admissible for 
the purpose of proving the contents of 
the original document does not do away 
with the requirement of S. 68 of Evi- 
dence Act that one attesting witness at 
least must be called for proving the exe- 
cution of document required by law to be 


attested. (X-Ref: Evidence Act (1872), 
S. 68). (Para 14) 
Cases Referred: Chronological Paras 


(1963) AIR 1963 Pat 129 (V 50) = 
1963 BLJR 138, Union of India v. 
Indradeo Kumar 


(1960) AIR 1960 Raj 92 (V 47) = 

1960. Raj LW 44, Shree Umaid 

Mills Ltd v. Union of India Rt 
(1956) AIR 1956 Bom 65 (V 43) = 

57 Bom LR 918, Kashibai Marthard 

v. Vinayak Ganesh 12. 13 
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(1956) ATR 1956 Raji 126 (V 43) =. 

1956 Raj LW 241, Baboolal v. 

Nathmal 5. 8 
(1954) AIR 1954 Mad 486 (V 41) = 

(1953) 2 Mad LJ 717. Karuppanna 

Gounder v. Kolandaswami 

Gounder 12, 14 
(1926) AIR 1926 Pat 512 (V 13) = 

1926 PHCC 286, Dinanath Rai 

v. Rama Rai I 
(1916) AIR 1916 Oudh 161 (V 3) = 

36 Ind Cas 696, Bahadur Singh 

v. Madho Singh 5y 

A. K. Bhandari, for M. B. L. Bhar- 
gava., for Respondents. 

JUDGMENT: This is a plaintiffs 
second appeal arising out of a suit for re- 
demption of mortgage of a house situat- 
ed in village Tantati District Aimer. 

2. The plaintiffs case is that their 
ancestor ‘Tejpal made a usufructuary 
mortgage of the house in question for 
Rs. 400/- in favour of Nandlal and Nahar 
Singh ancestors of the defendants bv a 
registered mortgage deed dated 16-2-1960 
and that they were entitled to redeem the 
same on payment of the principal sum of: 
Rs. 400/-. They also claimed mesne pro- 
fits at the rate of Rs. 10/- per month 
from the date of suit till the delivery of 
possession of the house to them. The de- 
fendants denied the alleged mortgage. The 
learned Munsiff, Kekri held that the alleg- 
ed mortgage wasnot proved,& consequ- 
ently dismissed the suit. On appeal by 
the plaintiffs the judgment and decree 
by the trial court were upheld by the 
learned Additional Civil Judge, Ajmer. 
Consequently, the plaintiffs have come 
in second appeal to this Court. 

3. Both the learned counsel for 
the parties are agreed that there survi- 
ves only one point for decision,in this 
case and that is whether the plaintiffs 


have succeeded in proving the mortgage ~ 


set up by them? 


4. The original mortgage deed is 


mot on record but only a certified copy 
of the same obtained from the Registra- 
tion Department has been submitted by 
the plaintiffs and marked Ex. 1. The 
plaintiffs have also produced P. W. 2 
Suwalal and P. W. 4 Hariram to prove 
the existence and contents of the mort- 
gage deed. P. W. 2 Suwalal has stated 
that the defendant No. 1 Jaisingh and 
Nahar Singh, father of defendant No. 2 
showed a stamped document to him for 
Rs. 400/- and Hariram on behalf of the 
plaintiffs asked Jaisingh and Nahar 
Singh to take the mortgage money and 
redeem the house and thereupon Jaisingh 
and Nahar Singh demanded the amount 
due on the basis of other Khatas in addi- 
tion to the mortgage money. He further 
stated that the stamped document was in 
respect of the houSe in question. P. W. 
4 Hariram. states that he was present 





304 Raj. ([Prs. 4-11] 


when the mortgage deed was written in 
the court compound ‘and the same was 
attested by Chothmal and Nathmal and 


signed by Tejpal in his presence. He 
further states that the mortgage deed 
was scribed by one Munshi. The leam- 


ed Additional Civil Judge held that 
since the plaintiffs had not given notice 
to the opposite party to produce the mort- 
page deed, secondary evidence of 
thé” same was inadmissible. He also 


* held that as required by S. 68 of the Evi- 


-+ be taken to have 


dence Act, one of the attesting witnesses 
to the mortgage deed should have been 
called for the purpose of proving its ex- 
ecution, and since this has not been done 
nor the plaintiffs had led, evidence to 
Show that both the attesting witnesses 
are dead, the document cannot be used 
as evidence. 


5. Learned counsel for the appel- 
lant has urged in first instance that the 
requirement for production of secondary 
evidence as laid down in S. 65(a) is ful- 
ly satisfied and further that the case is 
covered by the proviso to S. 66 which 
lays down that notice shall not be reauir- 
ed in order to render secondary evidence 
admissible when from the nature of the 
case the adverse party must know that 


he will be required to produce it 
or in any other case in which 
the Court thinks fit to dispense 


with such notice. In support of his con- 
tention he has relied on Dinanath Rai v. 
Rama Rai, AIR 1926 Pat 512: Union of 
India v. Indradeo Kumar, AIR 1963 Pat 
129: Baboolal v. Nathmal, AIR 1956 Raj 
126 and Bahadur Singh v. Madho Singh, 
36 Ind Cas 696 = (AIR 1916 Oudh 161). 


6. In AIR 1926 Pat 512 it was 
held that under proviso to S. 66 no notice 
Shall be required in any case in which 
the Court thinks fit to dispense with it. 
It was further held that the Court must 
dispensed with the 
notice for the reason that the defendant 
denied that there was or ever had been 
a mortgage deed at all. 


T. In AIR 1963 Pat 129 it was ob- 
served that when it was found that the 
original document was in possession or 
control of the party taking the obiection 
and it failed to produce it, a notice to the 
party to produce the original was not 
necessary as by the nature of the case 
the party must be held to be knowing 
that it would be required to produce it. 


oOo e In AIR 1956 Rai 126 it was 
held that in case of mortgage transaction 
the document of mortgage must be in 
possession of the mortgagee and con- 
sequently in a suit for redemption by 
the mortgagor it is for the mortgagee to 


‘produce that document and if he failed 


to do so the plaintiff would be well with- 
in his right to produte secondary evi- 
dence not only about the existence of the 
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mortgage deed but also 
TR 


n 36 Ind Cas 696 = (AIR 1916 
Oudh’ 161; Phe plaintiffs alleged that 
original mortgage deed was in the defen- 
dant’s possession but the defendants al- 
together denied in their written statement 
the existence of the deed. It was held 
that having regard to the provisions of 
Section 66 of the Evidence Act the case 
was one in which the plaintiffs could 
claim to give secondary evidence of the 
existence and contents of the mortgage 
deed in suit. It was further held that 
under the circumstances of the case 
the Court might in the exercise of the 
discretion under S. 66 of the Evidence 
Act dispense with issue of a notice to 
produce the document. 


10. In the present case there is 
not the least doubt that the transaction 
of mortgage was evidenced by a docu- 
ment and the defendants have complete- 
ly denied the mortgage. It would. there- 
fore, be idle and a useless formality for 
the plaintiffs to have given notice to the 
defendants for production of the origin- 


al mortgage deed. Besides that navig 


regard to the common course of human 
conduct and business the mortgage deed 
must be in possession of the mortgagees 
and from the nature of the case, the de- 
fendants must have known that thev 
would be required to produce the origi- 
nal mortgage deed which presumably 
was in their possession. In these circum- 
stances I have come to the conclusion 
that the original mortgage deed appears 
to be in the possession of the defendants 
against whom the document is sought to 
be produced and that from the nature of 
the case the defendants must know that 
they would be required to produce it. 
No notice was. therefore. reauired in 
order to render secondary evidence of 
the document admissible. I am also of 
the opinion that in the circumstances of 
the case the trial court must be deemed 
to have thought fit to dispense with notice 
when it allowed Ex. 1 certified copy of 
the mortgage deed to be put in evidence. 
Jt may also be mentioned that no obiec- 
tion was taken by the defendants as to 
the mode of proof in respect of the mort- 
gage deed. It was essential that the ob- 
jection should have been taken at the 
trial before the document was exhibited 
and admitted in evidence. 


11. It was held în Maharaja 
Shree Umaid Mills Ltd v. Union of 
India, AIR 1960 Raj 92 that an objection 
to the mode of proof of a document “as 
distinct from its admissibility’? must be 
taken at the trial before the document 
is marked as an exhibit and admitted to 
the record. Consequently I hold 
that the courts below were not justified 
in excluding from consideration the sec- 


about its con- ` 
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ondary evidence produced by the plain- 
tiffs to prove the existence and contents 
of the mortgage deed. 


12. Now it remains to consider 
the other ground on which the plaintiffs 
have been non-suited namely that the 
plaintiffs have failed to prove the execu- 
tion of the mortgage deed as required by 
Section 68 of the Evidence Act inasmuch 
as not even one attesting witness was 
called for the purpose of proving its ex- 
ecution. Learned counsel for the appel- 
lants has urged that by virtue of S. 89 
of the Evidence Act it must be presum- 
ed that the mortgage deed was attested, 
stamped and executed in the manner re- 
quired by law and in support of his con- 
tention he has relied upon Kashibai Mar- 
tand v. Vinayak Ganesh, AIR 1956 Bom 
65 and Karuppanna Gounder v. Kolanda- 
swami Gounder, AIR 1954 Mad 486. 


13. In AIR 1956 Bom 65 it was 
observed that the presumption contain- 
ed in S. 89 of the Evidence Act cannot 
be said to be limited merely to the 
mechanical part of attestation or execu- 
tion and further that the presumption 
which is justified under S. 89 is in res- 
pect of the legal requirements as to at- 
testation, stamping and execution. In 
my opinion this case is not of much as- 
sistance to the appellants because the 
document was called for from the partv 
and the same was not produced even 
though notice to produce the same had 
been given to it. In the present case ad- 
mittedly no notice to produce the origi- 
nal mortgage deed was given by the 
plaintiff to the defendant. 


14. In AIR 1954 Mad 486 it was 
held that once the case for introduction 
of secondary evidence is made out, cer- 
tified copy got from the Registrar’s office 
can be admitted under S. 57 (5) of the 
Registration Act, without other proof 
than the Registrar’s certificate of the 
correctness of the copy and shall be taken 
as a true copy. It may be noted that it 
had been found that the executant and 
the attestors of the original deed were 
all dead and it was not possible to prove 
the same by direct oral evidence. It 
further appears that the plaintiffs had 
done all they could by giving notice to 
the defendants to produce the original 
but the notice had not been complied 
with. Learned counsel has not been able 
to produce a single authority where Sec- 
tion 89 of the Evidence Act has been 
pressed into service even when no notice 
had been given to the party to produce 
the document. As the wordings of S. 89 
jclearly indicate its operation is restrict- 
ed to cases where a notice to preduce 
the document has been given to the op- 
posite party. Admittedly in the present 
case the defendants were not given 
notice to produce the document. and. 
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therefore I am of opinion that S. 89 can- 
not come to the plaintiff's aid. Section 
97(5) of the Indian Registration Act. 
1908 simply provides that all copies 
given under this section shall be sign- 
ed and sealed by the Registering Off- 
cer and shall be admissible for the pur- 
pose of proving the contents of the 
original document. This does not do 
away with the provisions of Section 68 
of the Evidence Act, the relevant por- 
tion of which reads as follows :— 


“68. If a document is required by 
law to be attested, it shall not be used 
as evidence until one attesting witness 
at least has been called for the pur- 
pose of proving its execution, if there 
be an attesting witness alive, and sub- 
ject to the process of the Court and 
capable of giving evidence.” 


15. In the present case there is 
no evidence on the record to show that 
the attesting witnesses to the mortgage 
deed Ex. 1 namely Choth Mal and Nath- 
mal were not alive at the time when 
the plaintiff’s evidence was being re- 
corded. It appears that during the 
course of arguments before the trial 
court the plaintiffs made an applica- 
tion on 20-10-1962 supported with an 
affidavit that both the attesting wit- 
nesses to the mortgage deed Ex. 1 had 
died about 30 to 35 years ago. The 
trial court refused to allow any fur- 
ther opportunity to the plaintiffs to 
prove this allegation and decided the 
case against the plaintiffs on the ground 
that they had failed to prove the exe- 
cution of the mortgage deed as requir- 
ed by Section 68 of the Evidence Act. 
In the memo of appeal before the learn- 
ed District Judge, Ajmer the plaintiffs 
took an objection that the trial court 
should have given the appellants an 
opportunity to prove that the attesting 
witness to the mortgage deed Ex. 
had died long ago, and, thereforé, it. 
was impossible to have produced any 
one of them in evidence. The learned 
Additional Civil Judge, who disposed of 
the appeal held that the trial court 
had rightly rejected the plaintiffs’ ap- 
plication dated 20-10-1962 because the 
affidavit could not have been read in 
evidence. However, he did not consi- 
der the plaintiffs’ prayer for allowing 
him an opportunity to produce further 
evidence on the point. In this Court 
also it has been prayed on behalf of 
the appellants that looking to the facts 
and circumstances of the case the trial 
court should have allowed the plain- 
tiffs an opportunity to prove that the 
attesting witnesses to the mortgage deed 
had died long back. 


16. It may be. observed that the 
mortgage deed which is a registered 
document was executed as far back as 
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8-3-1900 and the suit was instituted 
in 1962. Thus 6l years had elapsed 
between the execution of the document 
and the institution of the present suit. 
It would also be reasonable to presume 
that the age of the attesting witnesses 
at the time when the mortgage deed 
Ex. 1 was executed must be at least 
about 18 years. Consequently the at- 
testing witnesses, if alive at the time 
the plaintiffs’ evidence was being re- 
corded would be about 80 years old 
that is of an extreme old age and it is 
very likely that both of them may have 
died before the institution of the pre- 
sent suit. It is also important to note 
that in the affidavit of Madanlal filed 
along with the application dated 20-10- 
1962 there is a definite assertion that 
both the attesting witnesses Chothmal 
and Nathmal had died 30 to 35 years 
ago. The defendant no doubt filed a 
reply on 22-10-1962 to this application, 
but he did not controvert the plaintiffs’ 
allegation that both the attesting wit- 
nesses had died 30 to 35 years ago. He 
merely opposed the plaintiffs’ applica- 
tion on the ground that the plaintiffs 
had ample opportunity to produce their 
evidence and that no further opportu- 
nity could be given to them for adduc- 
ing any proof regarding the death of 
the attesting witnesses of the mortgage 
deed. It further appears that none of 
the parties were alive to the require- 
ments of S. 68 of the Evidence Act 
with the result that none of them cared 
to bring out in the course of record- 
ing of evidence whether the attesting 
witnesses to the mortgage deed were 
alive or dead. As already stated above, 
looking to the circumstances of the case, 
and specially the age of the document 
there is a high probability that both 
these witnesses may have died prior to 
the ingtitution of the present suit. In 
these circumstances I am of the opin- 
ion that in the interest of justice the 
trial court should have allowed an op- 
portunity to the plaintiffs to produce 
evidence in support of their applica- 
tion dated 22-10-1962 to the effect that 


both the attesting witnesses had died 
long back. 

17. In the result, I allow this 
appeal, set aside the judgments and 


decrees of the courts below and remand 
the case to the Court of Munsiff. Kekri 
with a direction to give an opportunity 
to the plaintiffs to produce evidence in 
support of the allegation contained in 
their application dated 22-10-1962 that 


both the attesting witriesses to the 
mortgage deed namely Chothmal and 
Nathmal had died long before the 
institution of the present suit. The 


defendants will also be given chance 
to rebut the evidence which the plain- 
tiffs may produce in this connection. 
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The case may thereafter be decided 
according to law. Since the appellants 
have been negligent in the conduct of 
the case, I further direct that they shall 
pay costs of this court as well as of 
the first appellate court to the defen- 
dants before they are allowed an op- 
portunity to lead evidence as stated 
above. In case they fail to pay the 
costs as mentioned above, this appeal 
shall stand dismissed without any order 
as to costs. Costs hereafter will abide 
the result. Let the record of the case 
be sent as early as possible to the 
Court of Munsiff. Kekri for proceeding 
according to law. 


Order accordingly. 
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Central Bank of India. Appellant v. 
Govind Narain, Respondent. 


Civil Appeals Nos. 7, 8, 19 and 20 


of 1961, D/- 21-8-1970, from order of 
P. L., Agarwal, Sr. Civil J, Jodhpur, 
D/- 24-9-1960. 


(A) T. P. Act (1882), S. 107 — Even 
if a rent-deed is not registered and is 
inoperative it can be used for proving 
oral agreement of lease (X-Ref:— 
Registration Act (1908), Ss. 17, 49). (Case 
law relied.) (Para 16) 

(B) Houses and Rents — Rajasthan 
Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 8 — In a suit by 
landlord for enforcing an agreement for 
arrears of rent the tenant can plead 
that the agreement is unenforceable as 
it provides to pay rent in excess of the 
standard rent — (X-Ref:—~ S. 6) — 1964 
Raj LW 12, Overruled. Observations in 
1954 Raj LW 585, held obiter dicta, AIR 
1957 Raj 220, Approved. Case law dis- 
cussed. (Paras 35, 36) 


The remedy by way of a suit for 
the fixation of the standard rent is not 
the only mode for the determination of 
the standard rent. It can as well be de- 
termined in a suit of a landlord against 
a tenant on a plea of the tenant as to 
the validity of the agreement on the 
principle relevant for the determination 
of the standard rent. (Paras 29, 32. 35) 


Written statement of tenant in a 
suit for recovery of rent by landlord 
pleading the invalidity of an agreement 
relating to the payment of rent in excess 
of standard rent and praying for de- 
termination of standard rent can also 
be treated as appropriate proceeding 
under Section 6 for fixing standard rent 


when the issue was framed and was 
contested without much objection by 
the landlord. (Para 36) 
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(C) Houses and Rents — Rajasthan 
Premises (Control of Rent and Eviction) 
Act (17 of 1950), S. 6 — Fixation of 
standard rent at permissible maximum 
on plea raised by tenant in the suit by 
Jandlord for recovery of rent held pro- 
per when prior to filing of suit tenant 
continued to pay rent in excess with- 
out objection. (Para 37) 
Cases Referred: Chronological Paras 
(1969) Civil Appeal No. 1461 of 

1969, D/- 15-9-1969 = (1970) 2 
SCR 390, M. M. Chawla v. J. S. 


Sethi 33, 36 
(1964) 1964 Raj LW 12 = ILR 

(1963) 13 Raj 1170, Gyanchand 

v. Madanlal 25, 26 


(1961) AIR 1961 Raj 17 (V 48) = 

ILR (1960) 10 Raj 938, Chiman 

Lal v. Sumer Singhii 16 
(1959) AIR 1959 Assam 57 (V 46) = 

ILR (1957) 9 Assam 16, Md. 

Azizul Haque Chaudhury v. 

Debendra Kumar Pal 16 
(1959) AIR 1959 Puni 508 (V 46) = 

61 Pun LR 498, Smt. Radhey 


Piari v. S. Kalyan Singh 33 
(1957) AIR 1957 Raj 220 (V 44) = 

ILR (1957) 7 Raj 547, Gaya 

Parshad v. Basdeo 24, 25, 26 


(1956) AIR 1956 Puni 190 (V 43). 
Manoharlal Nathanmal v. Madan- 
lal Murarilal 

(1955) 1955 Raj LW 59, Pannalal 


v. Bhonrey Lal 23 
(1954) 1954 Raj LW 585, Gulab- 
chand v. Radheshiam 22 


(1952) AIR 1952 SC 23 (V 39) = 
1952 SCR 268, Ram Kumar Das 
v. Jagadish Chandra Dhabal 


Deb 
(1943) AIR 1943 Lah 127 (V 30) = 
45 Punji LR 274 (FB), Mohanlal 
v. Ganda Singh 16 
B. N. Chanda, for Respondent; R. L. 
Maheshwari, for Appellant. ; 


CHHANGANI, J.:— These four 
appeals arise out of two suits between 
the same parties, the earlier being a 
suit for mere arrears of rent and the 
later being a suit for arrears of rent 
and ejectment in respect of the same 
premises and are connected with each 
other and deserve to be disposed cf by 
one judgment. 

2. The material 
stated as follows :— 

In the city of Jodhpur outside the 
Jalorigate there is a building known by 
the name of “Tapariya Mansion”. It 
belonged to Sbri Jai Narayan Tapariya 
and his family. In March 1944 a por- 
tion of this building was let oui by 
deceased Jai Narayan to Jodhpur Com- 
mercial Bank (hereinafter referred to 
as the “Bank”) at a monthly rent of 
Rs. 150/- per month for a period of five 
years ending on 31st March, 1949. Al- 


7, 16 


facts may be 


though the initial period of the lease 
expired on 31st March, 1949, the Bank 
continued to remain in possession of 
the premises. Negotiations were com- 
menced between Jai Narayan Tapariya 
and the authorities of the Bank for 
the terms of the lease after 3lst March, 
1949. There was a protracted corres- 
pondence and eventually. on 28th Octo- 
ber, 1949, Jai Narayan had a meeting 
with the Chairman and the General 
Manager of the Bank at Bombay. Dur- 
ing that meeting the terms relating to 
continuance of the lease were discussed 
and an oral agreement was reached. 
The main terms agreed were subsequent- 
ly incorporated in a letter No. 5/F-10- 
52-731 dated 29-10-1949 addressed by 
Manager, Bombay Branch, to Jai Nara- 
yan Tapariyva. They may be reproduc- 
ed here:-— 


“(1) Rent to be fixed at Rs. 500/- 
(Rupees Five Hundred only) per month 
from ist April, 1949. 


(2) An agreement for ten years with 
an option to the Bank for further five 
years on the same terms of rent. 


(3) Fixing of steel shutters for the 
doors and the staircase for the cellar 
to be carried out when the amount of 
Rs. 9,000/- is accumulated with us by 
crediting sundry deposit rent account 
at the rate of Rs. 500/- per month, be- 
ing the monthly rent of our premises. 


(4) You will bear half of the costs 
which we shall have to pay to our 
solicitors in respect of the lease agree- 
ment.” 


3: It may also be mentioned that 
after the despatch of this letter the 
Jodhpur Branch of the Bank opened a 
sundry deposit rent account and credit- 
ed Rs. 500/- per month in that rent 
account on account of the rent of the | 
premises. Credit entries were also 
made in this account in respect of the 
amount payable by the Bank to the 
landlord on account of electricity and 
water charges. It may be mentioned 
at this stage that Jainarayan and his 
son Laxminarayan had mortgaged the 
entire building Tapariya Mansion with 
Udaibhan and Devchand and others to 
secure certain loan. The mortgagees 
having not secured the repayment of 
the loan, filed a suit on the basis of the 
mortgage deed. In that suit. Badridass, 
the present plaintiff, was appointed as 
a receiver of the property. The plain- 
tiff, Badridass made some efforts to se- 
cure the recovery of the rent and ele- 
ctricity and water charges from the 
Bank, but having not succeeded, filed a 
suit (No. 36 of 1954) on 1-6-1954. In 
this suit he prayed for a decree for a 
sum of Rs. 33,385/-. ° The particulars of 
this amount are as follows:— 
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1. Arrears of rent for 62 months 
from 1-4-1949 to 3lst May, 1954, 
Rs. 31,000/~ were calculated at 
Rs. 500/- per month; the plain- 
tiff gave a credit of Rs. 450/- on 
account of the rent for three 
months received at the rate of 
Rs. 150/- per month and a credit 
of Rs. 1,000/- cash received from 
the Bank. The amount on ac- 
count of rent was thus reduced 


to aes Rs. 29,550/- 

2. Water charges we. Rs. 81/~ 
3. Electricity charges ... Rs. 1,446/- 
4, Interest .. Rs. 2,308/- 
Rs. 33,385/- 


4. This suit was contested by the 
defendant-Bank. The defendant-Bank 
admitted having taken the lease of the 
premises in the year 1944 at a monthly 
rent of Rs. 150/- per month. It was 
also admitted that there were some 
negotiations for the creation of a fresh 
lease after 3lst March, 1949. The Bank, 
however, did not admit that an oral 
agreement was reached between Jai 
Narayan and the General Manager of 
the Bank. It also did not accept that 
Ex. 1 was sent by the Manager of the 
Bank at Bombay. It was also pleaded 
that even if Ex. 1 was held proved, it 
could not bring about the relationship 
of landlord and tenant between the 
parties as it was not written on a pro- 
per stamp paper and was not register- 
ed. A plea was also taken that the 
agreement to pay Rs. 500/- per month 
was void as it was an agreement to pay 
rent in excess of the standard rent of 
the premises. Various other pleas were 
also taken, but we are not concerned 
with them in these appeals. 


5e While the suit was going on, 
on 3-641967 the plaintiff filed yet an- 
other suit in which besides claiming 
the arrears of rent a prayer for eject- 
ment of the Bank from the suit pre- 
mises was also made. In this suit, the 
plaintiff prayed for a decree for -the 
amount of Rs. 18,211/13/- as follows: 


 @) Rent for 36 months from 1-68- 

1954 to 31-5-1957 ... Rs. 18,000/- 
(ii) Electricity 

charges .. Rs. 139/2/~- 

(iii) Water charges ... Rs. 73 /-/~- 

(iv) Notice expenses ... Rs. -/11/- 


Rs. 18,211/13/- 


6. The trial court framed a num- 
ber of issues in both the suits. Although 
the suits were initially tried separate- 
lv, but they were consolidated at a 
later stage. They were, however, dis- 
posed of on the same date, i.e., on 24-9- 
60, though by two separate judgments. 
The trial court held that Ex. 1 was 
issued by Shri C. H. Diwanji as Mana- 
ger of the Bank at Bombay and that it 
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bears the initials of Shri N. L. Daga. 
Chief Accountant of the Bank at Bom- 
bay, who subsequently was promoted as 
Manager in one of the branches of the 
Bank. The eventual conclusion arrived 
at by the trial court was that the Bank 
had agreed to raise the rent from Rs. 
150/- to Rs. 500/- The trial court also 
held that Chhiti Ex. 1 dated 29-10-1949 
was executed by the defendant No. 1 
and that it was accepted by Jai Nara- 
yan. Issues Nos. 1 and 2 were thus de- 
cided in favour of the plaintiff. 


7. Dealing with the question of 
admissibility of letter Ex. 1 in the ab- 
sence of its having been not written on 
a stamp paper and having not been re- 
gistered, the trial judge referred the 
case of Ram Kumar Das v. Jagdish 
Chandra Deo Dhabal Deb, AIR 1952 SC 
23 and held that valid and subsisting 
arrangement had come into existence 
between Jainarayan and the defen- 
dant-Bank and that the Bank agreed to 
become month to month tenant @ Rs. 
500/- per month of the plaintiff. The 
trial judge considering the validity of 
the agreement between the parties fixing 
the rent at Rs. 500/~ per month, observ- 
ed that the basic rent was Rs. 150/- per 


month and that the standard rent should ° 


not have exceeded 24 times of the basic 
rent and, therefore, the maximum: stan- 
dard rent could not exceed Rs. 375/- per 
month. The trial judge accordingly fix- 
ed standard rent at Rs. 375/- per month. 
The trial court consequently held that 
the agreement to pay Rs. 500/- as rent 
was void having regard to the provi- 
sions of Section 8 (2) of the Rajasthan 
Premises (Control of Rent and Evic- 
tion) Act, 1950 (hereinafter referred to 
as the Act) The trial court, however, 
found that the  plaintiff-landlord had 
invested substantial amounts in carrying 
out improvements over the building. 
These improvements included the con- 
struction of a lavatory, collapsible doors 
and the fixing of shutters to the stair- 
ease, The cost of these improvements 
was assessed by the trial judge at Rs. 
8,157/3/3. On the basis of these im- 
provements the trial judge held that 
the plaintiff was entitled to a further 
addition of Rs. 56/- to the monthly 
standard rent of Rs. 375/-. It was thus 
held that the plaintiff was entitled to 
charge rent @ Rs. 431/- per month. On 
these findings the trial judge calculated 
the amount of rent for 62 months from 
1-4-1949 to 31-5-1954 at Rs, 26,722/- and 
the light and the water charges were 
assessed at Rs. 1,527/- the total amount 
thus found due was Rs. 28,249/-. Out 
of this the trial court gave a credit to 
the defendant for Rs. 1,527/- on ac- 
count of prior payment of light and 
water charges and for Rs. 7,157/3/- on 
account of expenditure incurred by the 
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Bank on improvements and Rs. 1,450/- 
paid previously. The total of the 
amounts credited come to Rs. 10,134/3/3. 
The principal amount thus found due 
and decreed by the trial court was Rs. 
18.114/12/9. The trial court further al- 
lowed interest up to the date of the 
suit @ Rs. 44 per cent and fixed the 
amount at Rs. 810/-. The trial court 
accordingly decreed the plaintiffs suit 
for an amount of 18,924/12/9. The 
trial court further allowed future inte- 
rest on the decretal amount from the 
date of the suit till final satisfaction @ 
Rs. 6 per cent per annum. 


8. In the second suit the trial 
court found that the plaintiff was en- 
titled to Rs. 15,416/- on account of rent 
for three years and Rs. 211/13/— on ac- 
count of light and water charges. The 
total amount thus decreed was Rupees 
15,627/13/-. It was further directed by 
the trial court that the decretal amount 
will carry future interest @ 6 per cent 
per annum from the date of the suit 
till final satisfaction. A decree for 
ejectment was also passed. The trial 
court also granted a decree for future 
rent from 1-6-1957 till actual eviction 
at Rs. 431/- per month, but this de- 
cree was, however, subject to the pay- 
ment of the additional court-fee ac- 
cording to law. 


9. Aggsrieved by this decree the 
plaintiff landlord and the deferdant- 
Bank filed these appeals. During the 
pendency of the appeals, the Jodhpur 
Commercial Bank was amalgamated 
with the Central Bank of India and 
after nationalisation the successor Bank 
is now known as Central Bank of India. 
The necessary corrections in the title 
of the four appeals were made with 
the consent of both the parties. 


10. The plaintiff landlord claim-~ 
ed that a decree for the agreed rent of 
Rs. 500/- per month should have been 
awarded. He further claimed additional 
amounts on account of interest, costs 
and compensatory costs, In the eppeal 
against the decree in the earlier suit 
that is appeal No. 19 of 1961, he has 
prayed for an additional decree of Rs. 
6,701/- consisting of Rs. 4,278/- on ac- 
count of difference of rent between 
the agreed rent and the rent allowed: 
Rs. 927/10/- on account of difference be- 
tween interest claimed and the interest 
allowed: Rs. 869/6/- on account of costs 
not allowed and Rs. 625/- on -account 
of compensatory costs under Section 
35-A not allowed. In appeal No. 20 of 
1961 arising out of second suit he has 
claimed Rs. 5,474/- on account of dif- 
ference between the rent claimed and 
rent allowed for the period of 1-6-1957 
to 10-1-1961. In the second appeal, he 
has also sought a clarification about 
the interest; his contention being that 


he has been allowed interest on the 
amount of arrears of rent accruing dur- 
ing the period of pendency of the liti- 
gation also. 

i The defendant-Bank in its- 
appeals contends that the suit should 
have been decreed at the rate of Rs. 
150/- per month and that the plaintiffs’ 
claim on account of interest and for 
pendente lite arrears of rent should not 
have been decreed. It was also contend- 
ed that the amount added to the stan- 
dard rent on account of improvements 
carried out in the leased premises was 
wrongly calculated and that it should 
have been Rs. 51/~ only instead of Rs. 
56/- and that this additional amount 
should have been allowed from the 
month of May 1953 when the improve- 
ment was actually completed. 

12. We have heard the counsel 
for the parties and consider that the 
proper way to deal with these appeals 
will be to formulate the various con- 
troversies on the submissions made at 
the Bar and to adjudicate upon those 
controversies. An attempt to give sepa- 
rate findings on the appeals will in- 
volve unnecessary repetition of facts, 
arguments and findings. 

13. Incidentally, we may point 
out that Mr. Maheshwari did not ioin 
any controversy with regard to the 
proof of Ex. 1. 

14. Having regard to the argu- 
ments made before us the main ques- 
tions arising for our determination may 
be formulated as follows :-—~ 

(1) Whether Ex. 1 is not binding on 
the Bank, it having not been executed 
by the Chief Agent of the Jodhpur 
Branch, who alone, according to the 
defendant, was competent to execute a 
rent deed? 

(2) Whether Ex. 1 can bring about 
the relationship of the landlord ‘and the 
tenant i.e., between the owner of the 
property and the Bank? 

(3) Whether the agreement embo- 
died in Ex. 1 requiring the Bank to pay 
Rs. 500/- per month as rent is void and 
unenforceable being an agreement to 
pay rent in excess of the standard rent? 
If so, whether the standard rent has 
not been correctly assessed and it 
should be only Rs. 150/-? 

(4) (a) Whether the plaintiff is en- 
titled to interest at the rate of 9 per 
cent as claimed by him and (b) whether 
the plaintiff is entitled to costs as claim- 
ed by the appellant? 


15. The first point need not de- 
tain us very long. It is not disputed 
that the oral agreement on behalf of the 
Bank was entered into by the Chair- 
man of the Bank and the Manager af 
Bombay Head Office. It is also signifi- 
cant that soon after this agreement the 
Chief Agent of the Bank at Jodhpur 
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opened a ‘Sundry Deposit Rent Account’ 
and began crediting Rs. 500/- per month. 
There are some letters on record that 
the Chief Agent of the Bank at Jodh- 
pur was in the know of the negotia- 
tions in connection with the settlement 
of rent for the period after 31-3-1949 
and that he was a consenting party to 
the final agreement. We need only re- 
fer to one letter Ex. 37 addressed by 
the Chief Agent of Jodhpur. In our 
opinion, there is no substance in the 
contention that the Chief Agent, Jodh- 
pur, had not executed the deed Ex. 1 
and as such the bank cannot be deem- 
ed to have arrived at an agreement 
with the landlord fixing Rs. 500/- per 
month from 1-4-1949. The conduct of 
the Chief Agent in opening the account 
to credit Rs. 500/- per month is suffi- 
cient to repel this plea and it is un- 
necessary to enter into a detailed dis- 
cussion of the evidence on this point. 
16. On the second point the trial 
court relying upon: Mohan Lal v. 
Ganda Singh, AIR 1943 Lah 127 
(FB); Ram Kumar Das v. Jagadish Chan- 
dra Deo, Dhabal Deb, ATR 1952 SC 23; 
Chiman Lal v. Sumer Singhiji, ILR (1960) 


ATR 1959 Assam 57 
if the rent deed is not 
and is inoperative still it 





We have noticed the various 
cases and have no hesitation in coming 
to the conclusion that the defendant- 
tenant became a month to month 
tenant of the owner of the property. 


17. The third controversy be- 
tween the parties is the main one and 
there have been vehement arguments 
on either side in support of the rival 
contentions. The plaintiff-landlord’s case 
is that in a suit for arrears of rent by 
a landlord it is. not open to the defen- 
dant-tenant to raise a controversy that 
the rent agreed upon is in excess of 
the standard rent and he cannot pray 
for fixation of the standard rent. Ac- 
cording to him, having regard to the 
definition of the standard rent in Sec- 
tion 3, sub-clause (vi) and provisions of 
Sections 5, 6 and 8 of the Act a tenant 
feeling aggrieved on account of the rent 
being excessive must file a suit - under 
Section 6 of the Act for fixation of 
proper rent and must pay court-fee and 
obtain a decree. Mr. Maheshwari, on 
the other hand, contends that S. 8 of the 
Act should be interpreted widely and 
that under that section it is open to the 
tenant to contend that the agreement 


standard rent. 
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to pay a certain agreed amount of rent 
be declared void as it is in excess of 
the standard rent and a court is com- 
petent to consider and determine the 
standard rent and to declare the agree- 
ment relating to payment of rent as 
null and void and to treat the agree- 
ment, as if it were an agreement for 
the payment of the standard rent only. 


18. At the out set it will be 
proper to notice the relevant statutory 
provisions bearing on the rival conten- 
fions made at the bar. S. 3, sub-cl. (vi) of 
the Act defines “standard rent” as 
follows: “Standard rent” used in relation 
to any premises. means the rent therefor 


determined in accordance with the 
provisions of this Act.” Section 5 
provides that the rent payable for 
any premises situated within the 


areas to which this Act extends for 
the time being shall, subject to the 
other provisions thereof, be ordinarily 
such, as may be dgreed upon between 
the landlord and the tenant. 


19. Section 6 provides for a suit 
by a landlord or a tenant under cer- 
fain circumstances for the fixation of 
standard rent. It also prescribes the 
procedure for determining the standard 
rent. It also contains some provisions 
for determining the quantum of the 
As regards the quantum 
of standard rent the relevant provisions 
are that the standard rent charged by 
the plaintiff-landlord, where the pre- 
mises are let for residential purposes or 
for other specified purposes, shall not 
exceed the basic rent increased by 50 
per cent thereof. In respect of pre- 
mises let for any other purpose, the 
standard rent shall not exceed two and 
a half times the basic rent thereof. It 
has been further provided that in res- 
pect of the premises let after the first 
day of January, 1946, the standard rent 
shall not exceed the basic rent there- 
of. The explanation added to sub-sec- 
tion (2) states that the basic rent of 
any premises shall mean that rent at 
which the premises were let on the 
first day of January, 1943, and, if not 
let on that day, the rent at which they 
were first let after that day. Sub-sec- 
tion (5) of Section 6 states that in 
every case in which the Court deter- 
mines the standard rent of any premises 
under this section, it shall appoint a 
date from which the standard rent so 
determined shall be deemed to have 
effect. There is a further proviso pro- 
viding that such date shall, in the case 
of a tenant who institutes a suit under 
this section after the expiration of six 
months from the commencement of his 
tenancy on the ground of the rent agreed 
upon being excessive, be the date of 
the institution of such suit or such later 
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date as the Court may in the circum- 
stances of the case deem reasonable. 
Section 8, sub-ss. (1) and (2), which 
are relevant for our present purpose, 
read as follows: 

“Non-liability to pay in excess of 
standard rent—(1) Except where rent 
is liable to: periodical increment by 
virtue of an agreement entered into 
before the first day of January. 1943, 
and not superseded by or merged in a 
decree or order of the Court in any 
suit under this Act, no tenant shall. 
notwithstanding anything contained in 
any contract, be liable to pay to his 
landiord for occupation of any premises 
any sum in excess of the standard rent 
therefor decreed by the Court, unless 
such sum may lawfully be added to 
the standard rent in accordance with 
the provisions of this Act under a de- 
cree or otherwise. 

(2) Any agreement for the payment 
of rent as such in excess of the stan- 
dard rent shall be null and void and 
shall be construed as if it were an agree- 
ment for payment of the standard rent 
only.” 

20. Section 10 prescribes the cir- 
cumstances under which the rent can 
be increased and the extent of the per- 
missible increase and Section 11 pres- 
eribes the procedure for the increase. 

21. Before we proceed to seru- 
tinize the rival submissions with re- 
gard to the interpretation of these statu- 
tory provisions it will be prorer to 
notice the decision of this court bear- 
ing on the controversy raised before 
us. 


22. The first case to be noticed 
is Gulabchand v. Radheyshiam, 1954 
Rai LW 585. In that case the plain- 


tiff after determining the tenancv filed 
a suit for damages for use and occupa- 
tion of a shop and prayed that the 
damages should be calculated on the 
basis of rent of neighbouring shops after 
determining the standard rent. The 
learned single Judge while rejecting 
the plaintiffs prayer for determination 
of the standard rent and awarding 
damages on this basis observed: 


“It is not open to a landlord *o rea- 
lise increased rent by bringing a suit 
against his tenant for damages for use 
and occupation after giving him a 
notice ‘determining his tenancy. If that 
were allowed. the purpose of the Act 
is liable to be defeated, and the provi- 
sions of the Act which provide the pro- 
cedure for a party desiring variations 
in agreed rent would become redun- 
dant.” 

Although it was a suit by the plaintiff 
praying for the fixation of a standard 
rent in an ordinary suit, the learned 
counsel for the plaintiff emphasised the 
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latter part of the observations saving. 
that the provisions of the Act provid- 
ing for the procedure for a party desir- 
ing variations in the agreed rent would 
become redundant. According to him, 
the defendant also must proceed under 
Section 6 of the Act in order to secure 
a variation in the agreed rent. We 
need only observe that this was a case 
by a plaintiff praying for the fixation 
of the standard rent in an ordinary 
suit. There is no discussion of Sec- 
tion 8. The observations relied upon 
by the plaintiffs counsel are in the 
nature of obiter dicta. 


23. The next decision which was 
relied upon is Pannalal v. Bhonrey Lal, 
1955 Raj LW 59. That was a case 
under which the provisions of Matsya 
Premises (Rent Control) Ordinance were 
discussed. Under that, a tenant could 
apply to the Rent Controller for the 
fixation of rent only in certain specifi- 
ed circumstances. Section 4 laid down 
that the rent should not be more than 
twice the rent payable for those pre- 
mises or premises of a similar nature 
on the Ist day of January, 1951. in case 
of residential house, and in case of 
non-residential houses, the rent should 
not be more than 24 times the 
rent payable for those premises or pre- 
mises of a similar nature on the Ist 
day of January, 1951. In that case the 
defendant was not entitled to approach 
the Rent Controller for the fixation of 
the rent and in the suit for arrears of 
rent the defendant resisted the plain- 
tiffs claim for the agreed rent and 
wanted the fixation of a standard rent. 
The plea was disallowed by the trial 
court, but on a revision, the learned 
Judge of this Court accepted the revi- 
sion and observed as follows :—- 


“Nevertheless, Section 4 provided a 
defence to the tenant in case the land- 
lord wanted to enforce his agreement 
to pay rent in excess of the fair rent 
mentioned in that section. Section 4 
laid down that the rent should not be 
more than twice the rent payable for 
those premises or premises of a similar 
nature on the Ist day of January, 1951, 
in the ease of residential houses, and 
in the case of non-residential houses, 
the rent should not be more than 2} 
times the rent payable for those pre- 
mises or premises of a similar nature 
on the Ist day of January, 1951. Any 
agreement contrary to the provisions 
of Section 4 would be one to which the 
provisions of Section 23 of the Contract 
Act became applicable, and such an 
agreement is not ‘enforceable. It is 
obvious that the agreement if counten- 
anced will defeat the provisions of the 
law made for the purpose of regulating 
rents and relieving tenants against the 


312 Raj. [Prs. 23-26] Central Bank of India v. Govind Narain (Chhangani J.) A.J. Re 


greed of landlords.” 

This decision supports the defendant- 
eras and is against the plaintiff-land- 
ord. 


24. In Gaya Parshad v. Basdeo, 
ILR (1957) 7 Raj 547 = (AIR 1957 Raj 
220), which was a case under Jaipur 
Rent Control Order, 1947, the learned 
single Judge of this Court had an oc- 
casion to consider the proper effect of 
clause 3 (2) of the Order, which clause 
provided that any agreement for the 
payment of rent in excess of the stan- 
dard rent, as defined in the Order, would 
be null and void and would be constru- 
ed as if it was an agreement for pay- 
ment of the standard rent. This pro- 
vision is similar to Section 8 (2) of the 
Act. In considering the effect of this 
provision the learned Judge made the 
following observations: 


“The agreement in excess of the 
standard rent is null and void from its 
inception. It is not as if it is to be 
declared null ‘and void at a later date 
‘when the standard rent has been deter- 
mined by the Controller. Further that 
agreement is to be treated as an agree- 
ment for the payment of standard rent 
from the date it is executed. It is not 
after the determination of the standard 
rent under clause 6 of the Jaipur Rent 
Control Order that it has to be constru- 
ed for payment of standard rent only. 
Section 3 (2) does not prescribe that 
some steps must be taken before it 
could have effect as contemplated in 
that clause. The form for the determi- 
nation of the standard rent under 
Cl. 6 could be utilised by the parties, 
but that did not stop the operation of 
clause 3(2). Viewed in this light, I do 
not think that the right of the defen- 
dants not to pay anything in excess of 
the standard rent is contingent on the 
determination of the standard rent by 
the Controller under clause 6. The 
defendants can very well urge before 
the Civil Courts when faced with suit 
by the landlord for the recovery of rent 
in excess of the standard rent that they 
are not liable to pay it and that any 
agreement between the parties for 
payment of rent in excess of the stan- 
dard rent was null and void.” 


It may be mentioned that the observa- 
tions made in this judgment with refer- 
ence to clause 3 of the Jaipur Rent Con- 
trol Order, 1947, are applicable with 
same force to the provisions of Section 
8 (2) of the Act, which are in the same 
term. 


25. The case of Gyanchand v. 
Madanlal, 1964 Raj LW 12 this Court 
deals specifically with the interpreta- 
tion of the provisions of the Act. In 
this case the observations made by this 
court in Gaya Parshad’s case, ILR (1957) 


7 Raj 547 = (AIR 1957 Raj 220) were 
relied upon by the defendant in support 
of his contention that under Section 8 of 
the Act the defendant can agitate a con- 
troversy that the agreement .about the 
rent being an agreement to pay the rent 
in excess of the standard rent is invalid 
The learned Judge noticed in detail 
Gaya Parshad’s case and quoted the 
observations, some of which were ex- 
tracted above. The learned Judge, how- 
ever, compared the provisions of the 
Jaipur Rent Control Order with the 
provisions of the Act and observed: 


“It is true that both under the 
Jaipur Rent Control Order and the Act 
there are similar provisions to the ef- 
fect that any agreement for payment 
of rent in excess of the standard rent 
shall be null and void and shall be 
construed as if it was an agreement for 
payment of the standard rent only and 
the Civil Courts are not debarred from 
examining the validity of the agree- 
ment from that point of view. But it 
is one thing to examine the validity of 
the agreement and quite another to 
determine the standard rent. Under 
the order according to clause 2 (b) (i) 
read with clause (3) of Second Sche- 
dule, the standard rent is fixed as if it 
was attached with the property from 
the date the Order came into force, 
and the court is not required to make 
any investigation and on the face of 
the agreement, can say that it is in ex- 
cess of the standard rent. But this 
rence be said in cases governed by the 

c sre 


26. We have also compared the 
provisions of the two enactments and 
with great respect state that we are 
unable to endorse the view taken in 
Gyanchand’s case, 1964 Raj LW 12. We 
are unable to agree that the determina- 
tion of standard rent under the Jaipur 
Rent Control Order is invariably a 
mechanical process and excludes altoge- 
ther any kind of investigation and the 
exercise of discretion by the Control- 
ler. Sub-clause (1) of Clause 6 of the 
Order provides that if any dispute arises 
regarding the standard rent payable in 
respect of any premises it shall be de- 
termined by the Controller. Sub-clause 
(2) provides that where for any reason 
it is not possible to determine the 
standard rent of any premises on the 
principles set forth in the second sche- 
dule, the Controller may. on the appli- 
cation of any person interested or on 
his own motion, determine the standard 
rent and in so doing, shall have regard 
to the pre-war rent, prevailing rent, 
standard rent of similar premises in 
the same locality, various amenities e.g., 
electricity etc. special reasons and other 
relevant considerations. This being the 


1971 Central Bank of India v. Govind Narain (Chhangani J.) [Prs. 26-29] Raj. 313 


position, it will be hardly proper to 
hold that the standard rent under the 
order is invariably fixed as if it was 
attached with the property. At the 
same time, there are provisions ir the 
Rajasthan Act under which the deter- 
mination of the standard rent will in 
some cases be a mere mechanical pro- 
cess. In case of premises having been 
first let out after the lst of January, 
1946, the standard rent shall not ex- 
ceed the basic rent, thereof. The basic 
rent, as defined in the explanation, will 
automatically determine the standard 
rent. Further, Section 6 defines the 
basic rent as the rent at which it was 
let on the first day of January 1943 and 
in respect of premises let thereafter the 
rent at which they were let after that 
day. The basic rent thus in some cases 
shall stand automatically determined. 
There are provisions in Section 6 stat- 
ing that the standard rent shall not ex- 
ceed 24 times the basic rent in cases of 
certain type of premises and by 50 per 
cent in cases of other type of premises. 
In many cases, therefore, the determi- 
nation of standard rent will be more or 
. less a mechanical process and there 
need not be any kind of investigation. 
We need only refer to the facts of the 
present case to illustrate the position. 
In the present case the parties are agreed 
that the premises were let after Ist 
of January, 1943, for the first time i.e. 
in March, 1944. The rent then payable 
was Rs. 150/-. It automatically became 
the basic rent. The standard rent could 
not exceed 2) times of the basic rent 
and, therefore, could not exceed Rupees 
375/-, per month. An agreement to pay 
Rs. 500/- per month can be easily treat- 
ed as one to pay rent in excess of the 
standard rent without any kind o= in- 
vestigation and the reasoning adopted 
by the learned single Judge in Gyan- 
echand’s case could be easily available 
for the scrutiny of the validity of the 
agreement in the present case. In the 
light of these discussions, we are of 
the opinion that there is no such vital 
difference between the provisions of 
the Jaipur Order and the Act so as to 
make the observations of the single 
Judge in Gaya Parshad’s case ILR (1957) 
7 Raj 547 = (AIR 1957 Raj 220) applic- 
able in a case arising in the Jaipur 
Order and not in a case arising under 
the Rajasthan Act. 

27. In this judgment the learned 
Judge further referred to sub-section 
(5) of Section 6 and pointed out the 
difficulties in providing relief to a 
fenant in a case where tHe controversy 
is sought to be raised in defenca by 
way of a written statement. The learn- 
ed Judge observed as follows: 


tEven if the court in a suit for ar- 
rears of rent is competent to deter- 


mine the standard rent of the premises 
on the objections raised, it would be of 
no avail in the circumstances to him in 
view of the above provisions when the 
question comes before the court after 
the expiration of six months from the 
commencement of the tenancy. The 
earliest date for fixation of the stan- 
dard rent would in that case be the 
date of the written statement and obvi- 
ously that would be a date subsequent 
to the period for which the suit for ar- 
rears is instituted.” 


We shall consider the interpretation and 
proper implication of Section 8 of the 
Act at a later stage, but we must in 
passing observe that the difficulty need 
not stand in the way of the determina- 
tion of the standard rent for protecting 
the tenant from payment of rent in ex- 
cess of the standard rent in future. 


28. Lastly, the learned Judge 
placed great reliance upon Section 5 of 
the Act and observed that this unmis- 
takably lays down that the rent pay- 
able for any premises, subject to the 
other provisions of the Act, be ordinari- 
ly such, as may be agreed upon be- 
tween the landlord and the tenant. 
Under the general law also a tenant is 
bound to pay rent as agreed upon be- 
tween him and the landlord. The Act 
provides a remedy to a tenant for 
getting the standard rent fixed in case 
he claims it to be excessive by filing a 
suit. If the tenant does not avail of 
the remedy provided under the law, he 
cannot be heard to say in a suit filed 
by the landlord for recovery of arrears 
of rent on the basis of the agreement 
that it is in excess of the standard 
rent because till then, no standard rent 
has been determined and the court 
cannot, therefore, say that the agree- 
ment is for the payment of rent in ex- 
Saree of standard rent and thus null and 
void. 


29. The view propounded in this 
case appears to us to be based upon a 
little exaggerated importance to the 
liberty of contract and lapses and omis- 
sion on the part of tenants and to ignore 
the purpose of the Act and the mis- 
chief it is intended to suppress and the 
nature of the rights created by enact- 
ment. We must point out the back- 
ground in which the Rent Control Legis- 
lation was introduced. It is a matter 
of history that after the second world 
war there were tremendous economical 
changes and there was a great migra- 
tion of population to the urban areas. 
This gave undue impetus to the motive 
for profit to the greedy landlords. The 
demand of the landlord for increase in 
rent went on increasing and ultimately 
the Legislature had to intervene to give 
protection to the tenants against the 
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greed of the landlords. It may also be 
pointed out that the Act does not create 
mere personal rights which can be ex- 
tinguished either on account of lapse, 
release or waiver and acquiescence. 
The Act creates certain social rights 
and seeks to protect the tenants from 
any unfair agreements even though they 
have been voluntarily agreed and even 
though there may be no elements under 
the general law invalidating such an 
agreement. If a tenant is entitled to 
claim protection against the agreement 
requiring payment of rent in excess of 
standard rent, it will be hardly in keep- 
ing with the purpose of the Act if this 
right be allowed to be extinguished on 
account of failure of the defendant to 
file a suit as required by Section 6. In 
view of what has been stated above 
we are not inclined to agree with the 
view taken in this case. A view that 
a landlord is entitled to enforce an agree- 
ment even though it is one revising 
and increasing the rent evidently 
and apparently in excess of the stan- 
dard rent and in disregard to the pro- 
visions of Section 10 of the Act, unless 
a tenant files a suit under Section 6 of 
the Act and gets a decree for fixation of 
standard rent, will result in rendering 
the protection including one against un- 
warranted and unjustifiable increase of 
rent provided by the Act, in general 
and Sections 10 and 11 of the Act in 
particular prohibiting increase in rent 
beyond certain limit and prescribing the 
procedure for obtaining increase in rent, 
Ulusory. 


30. We now proceed to examine 
the scope, interpretation and the im- 
plications of the various provisions 
having bearing on the controversy. 
Section 3 (b) (vi) defines “standard 
rent” as determined in accordance with 
the provisions of the Act. Section 6, 
however, provides for a suit for a fixa- 
tion of standard rent. The words “de- 
terminazion of rent” and the “fixation 
of rent’ cannot be treated as synonyms 
of each other. Section 3 (b) (vi) by 
itself cannot necessarily imply that the 
determination of the standard rent can 
be sought only in a suit for fixation of 
the standard rent. It does not exclude 
the other modes whereby the standard 
rent can be determined apart from its 
fixation by way of a suit under Sec- 
tion 6 of the Act. 


31. Taking up Section 5, we need 
only observe that while Section 5 per- 
mits the landlord to recover the rent 
as agreed, the section has been made 
subject to the other provisions of the 
Act. According to the  plaintiff-land- 
lord the only provision to which Sec- 
tion 5 should be read is subject to Sec- 
tions 6 and 11 and that the plaintiff is 
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entitled to the agreed rent unless the 
rent is properly fixed under Section 6 
or increased under Section ll. The 
expression “other provisions of the 
Act” used in Section 6 is obviously a 
term of wide import and there is no 
justification in limiting these words to 
S. 6 and S. li only. Section 6, as is 
noted above, provides for the institution 
of a suit by the landlord and the tenant 
for the fixation of standard rent and also 
provides for the procedure for the 
determination of the standard rent. It 
does not contain any bar for the deter- 
mination of a controversy in connection 


with the determination of the stan- 
dard rent in any other appropriate 
proceedings. 


32. Lastly. we take Section 8. 
Section 8 is in general terms and pro- 
vides that any agreement for the pay- 
ment of rent in excess of the standard 
rent shall be null and void and shall 
be construed as if it were an agree- 
ment for payment of the standard rent 
only. There is nothing in Section 8 to 
indicate that Section 8 will come into 
operation only after the rent is fixed 
under Section 6 of the Act. 
also observe that it is difficult to re- 


concile Sections 8 and 6 (5). The pro- 
viso of Section 6 (5) lays down as 
follows :— 

“provided that such date “(a date 


from which the standard rent shall ef- 
fect)? shall, in the case of a tenant who 
institutes a suit under this section after 
the expiration of six months from the 
commencement of his tenancy on the 
ground of the rent agreed upon be- 
ing excessive, be the date of the institu- 
tion of such suit or such later date 
as the Court may in the circumstances 
of the case deem reasonable.” 


Section 8, however, provides that 
after the standard rent is determined 
an agreement in payment of a rent, in 
excess of it, would be null and void, 
from its inception and it will be treat- 
ed as an agreement to pay a standard 
rent from the date of the agreement. 
These two provisions, therefore, cannot 
be reconciled with each other. Having 
regard to the difficulty of reconciling 
these two provisions and having con- 
sidered the scheme of the Act we are 
inclined to take the view that Section 6 
and Section 8 of the Act cover separate 
sphere and provide for different situa- 
tions. Under Section 6 a tenant con- 
sidering that the agreed rent is ex- 
cessive can file a suit for the fixation 
of the standard rent. In such a suit 
the court is required immediately to 
embark upon an enquiry into the stan- 


dard rent. A tenant is not required 
to prove affirmatively that a marked 
difference exists between the standard 
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rent and the rent claimed to be exces- 
sive. The court is expected to weigh 
all considerations just and fair to both 
the parties and after weighing the re- 
levant considerations, to fix a standard 
rent fair to both the parties concern- 
ed. The defendant tenant is not re- 
quired to prove affirmatively the in- 
validity of the agreement about the 
rent. This being the nature of the 
proceedings, the right has been reserv- 
ed to the court to fix a date later than 
the date of the agreement as the date 
from which the standard rent is fixed 
to operate. On the other hand Section 
8 appears to be intended to entitle the 
defendant to plead the invalidity of the 
agreement with regard to the rent on 
the ground that the agreement for the 
payment of rent is in excess of the 
standard rent. The defendant is natu- 
rally required affirmatively to prove 
the circumstances invalidating the agree- 
ment and entitling him to some relief. 
The burden of proof under S. 8 is higher 
than the- burden under Sec. 6. This view 
is supportable on the consideration of 
both the provisions. It also avoids the 
conflict between the provisions of Sec- 
tion 6 (5) and Section 8. In doinz so 
we have been guided by the prirciple 
that the Rent control legislation is a 
beneficial legislation for the protection 
of the tenant and if there is any doubt 
about the meaning of the wordings 
used in the statute, the doubt should 
be resolved in favour of the tenant. In 
our view it is open to a defendant in a 
suit by landlord for enforcing an 
agreement for arrears of rent to plead 
that the agreement is unenforceable 
being an agreement to pay rent in ex- 
cess of the standard rent. We are also 
of the view that the remedy by way 
of a suit for the fixation of the stan- 
dard rent is not the only mode for 
the determination of the standard rent 
and the standard rent can as well 
be determined in a suit of a landlord 
against a tenant on a plea of the de- 
fendant as to the validity of the agree- 
ment on the principle relevant for the 
determination of the standard rent 


33. We may at this stage take 


note of the Supreme Court judgment in 
Civil Appeal No. 1461 of 1969 (SC), M. 
M. Chawala v. J. S. Sethi decided on 
the 15th September, 1969. That was a 
case under the Delhi Rent Control Act 
(59 of 1958). Under the scheme of 
that legislation the remedy for the fixa- 
tion of the standard rent and for eject- 
ment lay by means of an application to 
the Controller of rent. For the re- 
covery of rent a landlord is required to 
file a suit in a Civil Court. In connec- 
tion with a landlord’s application for 
ejectment it is open to a tenant to de- 
posit the amount of rent and to resist 
the prayer for ejectment and thus avoid 
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the liability for ejectment. A question 
arose whether on any application by a 
landlord for ejectment on the ground 
of default committed by the tenant, 
the tenant can raise a issue that the 
rent agreed was in excess of the stan- 
dard rent and that standard rent 
should be determined and the tenant 
should not be ejected without a de- 
termination of that controversy. The 
Supreme Court after referring to the 
relevant provisions of the Act and over- 
ruling the plea of the tenant-defendant, 
observed that, — “It is not implied that 
standard rent is to be determined as an 
issue arising in the action for eject- 
ment.” Apart from that there is noth- 
ing in the decision of the Supreme 
Court to show that in an application 
by a landlord for ejectment the tenant 
is wholly unable to agitate a contro-~ 
versy about the standard rent and to 
get a proper decision. On the other 
hand it was clearly observed in that 
judgment that— 


“If in a proceeding under Section 14 
(1) (a) the tenant raises by way of de- 
fence a contention that the standard 
rent be determined the Controller may 
treat that as an application under Sec- 
tion 12 and deal with it according to 
law. But the Act confers no power 
under Section 15 (3) upon the Control- 
ler. The power to determine standard 
Ak is exercisable under Section 12 
o y” 


It may also be observed that in 
the Delhi Rent Control Act a period 
of limitation is prescribed for the fil- 
ing of application by a tenant for the 
determination of the standard rent and 
it was observed that in treating the 
written statement as an application of 
the tenant for the fixation of the stan- 
dard rent, the period of limitation 
should also be taken into account. The 
observations of the Supreme Court in 
this behalf have no applicability in the 
cases under the Rajasthan Act, as the 
Rajasthan Act does not provide for 
any period of limitation for a suit by a 
tenant for the fixation of the standard 
rent. We may also observe that the 
observations of the Supreme Court 
with regard to the consideration of the 
tenant’s prayer for the fixation of the 
standard rent under Section 15 (3) also 
have no applicability in the view of 
Section 8, which we have taken above. 
In our opinion the principles laid down 
in the Supreme Courts judgment in 
connection with the Delhi Rent Con- 
trol Act (Sections 4 and 5) could have 
no bearing in the present case, having 
regard to the difference in the scheme 
of the two legislations and the dif- 
ference of language and the wordings 
of the various provisions. It will be 
significant to refer to the following ob-~ 
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servations of the Supreme Court: 

“The judgments to which our at- 
tention was invited appear to have 
proceeded upon earlier judgments of 
the Punjab High Court in Lala Mano- 
har Lal Nathan Mal v. Madan Lal 
Murari Lal, AIR 1956 Punj 190 and 
Smt. Radhey Piari v. S. Kalyan Singh, 
AIR 1959 Puni 508. But both these 
cases were decided on the interpreta- 
tion of Sections 8 to 11 of the Delhi 
and Ajmer Rent Control Act 38 of 1952 
in which it was expressly provided that 
the standard rent shall be fixed on an 
application made to the Court for that 
purpose or in an application in any 
suit or in any proceeding. We need 
express no opinion on the question 
whether the cases under the Delhi and 
Aimer Rent Control Act 38 of 1952 
were correctly decided. But the dif- 
ference in the phraseology used in the 
Delhi Rent Control Act 59 of 1958 does 
not appear to have been noticed in 
the judgments cited at the Bar in sup- 
port of the contention that to a written 
statement filed by a tenant when an 
application is made under Section 14 
(1) (a} the conditions of Section 12 do 
not apply.” 


34. We may also mention that 
earlier the Supreme Court emphasised 
the fact that the remedy for fixation 
of the standard rent lay before the 
Rent Controller and not a Civil Court. 


35. The learned counsel for the 
plaintiff-landlord also relied upon a few 
eases of the Madras High Court and 
the Andhra Pradesh High Court. We 
consider it unnecessary to notice them 
in detail as their facts are not similar 
to the facts of the present case. On 
a review of decisions cited at the Bar 
and on a consideration of the true scope 
and implications of the various provi- 
sions, we are of the view that in a 
suit for recovery of arrears of rent by 
a landlord it is open to a tenant to 
plead that the agreement for paying a 
certain amount of rent is unenforce- 
able, illegal and void on account of its 
being an agreement to pay rent in ex- 
cess of the standard rent and that the 


court is competent to determine’ the 
standard rent. 
36. There is one more angle 


from which the matter may be looked 
at. Even if the wide interpretation of 
Section 8 is not permissible yet we find 
no serious difficulty in holding that in 
a suit by a landlord for the recovery of 
a rent the written statement of tenant 
pleading the invalidity of an agreement 
relating to the payment of rent in ex- 
cess of standard rent and praying for 
the determination of standard rent can 
be treated as an appropriate proceed- 
ing under Section 6 of the Act. There 
js no bar under the general law or 
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hibiting such a suit. The observations 
of the Supreme Court in M. M. Cha- 
wala’s case, C. A. No. 1461 of 1969, D/- 
15-9-1969 (SC) can also be pressed in 
support of the view stated above. In 
the present case the trial court on the 
consideration of the pleadings of the 
parties and other materials on record 
thought that the parties joined issue on 
the question of the validity of the 
agreement in respect of the payment of 
rent and framed issues in both the 
suits. These issues are Nos. 6 and 10 
in the earlier suit and 7 and 8 in the 
second suit and finally after hearings 
the counsel for the parties decided the 
issues in favour of the tenant-defen- 
dant. The  plaintiff-landlord did not 
appear to have seriously objected to 
that. At any rate, he did not press his 
objection to the extent of obtaining a de- 
cision as on preliminary objection. Had 
the trial court upheld the objection. pf 
the plaintiffi-landlord then the tenant 
would have been in a position to file a 
regular suit under Section 6 in a com- 
petent court. The parties having join« 
ed the controversy and having allowed 
it to be determined in the suit, it will 
be hardly proper and fair now to ig- 
nore the decision of the trial court on 
the technical plea that such a mode was 


not correct. The contention of the 
plaintiff-landlord thus deserves to be 
repelled. Of course the rejection of 


the plaintiff’s plea on this ground would 
make some difference, as to the date 
from which the standard rent could 
operate. The two alternatives in this 
connection can be (i) that the written 
statement should be treated as a plaint 
for the determination -of the standard 
rent and the date of the written state- 
ment as the date of the commencement 
of the suit. In this view of the matter 
the standard rent could operate from 
the date of the filing of the written 
statement or from some later date to 
be fixed by the Court and (ii) that the 
main provision in Section 5 giving wide 
discretion to the court in the matter of 
fixing of the date of the operation of 
the standard rent in all cases for de- 
termination of standard rent, the pro- 
viso should be construed strictly and 
should be confined to a special case 
where the standard rent is determined 
in a suit by the tenant under Section 6, 
and should not be extended to a case 
where the rent is determined in a suit 
by the landlord for the recovery of 
arrears of rent on a plea in the writ- 
ten statement. As we have overruled 
the plaintiff's plea by our adopting a 
wider interpretation of Section 8, we 
do not propose to express any firm view 
as to which of the two alternatives be 
preferred. 
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37. The next question that arises 
fis whether the standard rent, which 
has been assessed by the trial court is 
correct. The learned counsel for the 
defendant Bank contends that there was 
no justification for trial court to have 
assessed the rent on maximum limit 
figure of Rs. 375/- and that the trial 
court ought to have decreed the plain- 
tiffs’ suit @ Rs. 150/- per month. We 
must, in this connection, make a men- 
tion of the conduct of the defendant 
Bank. After the expiry of the term of 
the initial lease, which was for a period 
of 5 years expiring on 31st March, 
1949, negotiations started between the 
parties for the fixation of the rent for 
the future. There was a long and 
protracted correspondence between the 
parties. The matter was considered at 
the highest level by the Chairman of 
the Bank and the Manager at Bombay 
Head Office. In all this the Chief Agent of 
the Bank at Jodhpur had also participat- 
ed and after considering the nature of 
the buildings and various circumstances 
of the case, the Chairman of the Bank 
advised the Manager of the Head Office 
to fix the rent for future at Rs. 500/- 
per month. Not only this, but even 
the Chief Agent of the Bank at Jodh- 
pur carried out the oral agreement ar- 
rived at Bombay and opened a Sundry 
Rent deposit account and credited Rs. 
500/- every month. At no stage any 
controversy was raised as to the rea- 
sonableness or otherwise of the agreed 
rent of Rs. 500/- per month. Having 
regard to this conduct, the trial court 
was fully justified in determining the 
standard rent at 24 times of the basic 
rent of Rs. 150/- per month. We fail 
to understand how it is open to the de- 
fendant now to argue that the standard 
rent could not be determined at Rupees 
375/~ per month. The conclusion of 
the learned trial court that the stan- 
dard rent should be assessed at Rupees 
375/- per month is perfectly in order 
and calls for no interference. 


38. The next controversy þe- 
tween the parties is as to the quantum 
of amount that should be added to the 
standard rent on account of the ex- 
penses incurred by the plaintiff carry- 
ing out improvements during the pen- 
dency of the lease. The parties are not 
at controversy that a sum near about 
Rs. 8,200/- was spent on the improve- 
ments on the premises leased to the 
B There is also no controversy as 
to the period during which this amount 
was invested. On the basis of the 
record of the Bank brought on the file 
of this case, it appears, the expenditure 
for improvement was incurred between 
the period from 22nd June, 1951 to 
23rd May, 1953. There is no material 
on record to show whether the entire 
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expenditure was incurred only on one 
account of improvement or on several 
different items of improvement. One 
thing, of course is clear that an amount 
of Rs. 1,000/- was spent for the con- 
struction of a latrine for the use of the 
tenant in June 1951. There is no rea- 
son why the plaintiff-landlord should 
not be permitted to increase an appro- 
priate additional amount to the stan- 
dard rent on account of the expendi~ 
ture on this item. With regard to the 
rest of the expenditure in the absence 
of any material to suggest whether the 
expenditure was incurred on separate 
items of improvement or only on one, 
we feel some difficulty in fixing the 
date from which the additional rent 
should be added to the standard rent, 
However, having considered the various 
suggestions made at the Bar, we consi- 
der it fair to allow the addition of the 
amount in the standard rent with ef- 
fect from ist January, 1952. 


39. Mr. Maheshwari also suggest- 
ed that the amount of Rs. 56/- per 
month calculated by the trial court is not 
a proper amount to be added. According 
to him on calculating the amount at 
74 per cent on a total amount, the cor- 
rect figure should have been calculated 
at about Rs. 51/-. We have made the 
calculation for ourselves and reached 
the conclusion that the contention of 
the counsel for the defendant-tenant is 
correct. The amount to. be added to 
the standard rent should have been 
fixed at Rs. 51/- and not at Rs. 56/-. 


40. The next controversy be- 
tween the parties is with regard to the 
interest on the arrears of rent prior to 
the. suit. The plaintiff claimed interest 
at 9 per cent per annum and relied 
upon the provisions of the Interest 
Act. According to him he was entitled 
to interest even on arrears of rent 
after he made a demand for the amount 
under notice and the defendant-tenant 
refused to pay the amount. The de- 
fendant tenant’s case is that no interest 
should have been allowed on the arrears 
of rent. The trial court after consider- 
ing the submissions of both the parties 
have thought it proper to allow interest 
on the arrears of rent prior to the suit 
@ 44% per annum. In our opinion, 
the discretion exercised by the trial 
court is correct and there is no good 
ground for interference. The amount 
of interest should be calculated @ 44 % 
per annum from ist August, 1954. 


Al, Lastly, the learned counsel 
for the parties have addressed us on 
the question of costs. The plaintiff 


claimed that he should have been allow- 
ed costs on the amount claimed by him 
in the suit. He admits that the amount 
claimed could not be decreed, because 
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during the pendency of the suit the de- 
fendant paid an amount of Rs, 1,527/- 
on account# of electricity and water 
charges. It is also contended that the 
plaintiff while calculating the amount 
due to him from the defendant did not 
give any credit to the amount spent by 
the defendant-tenant on fixing of shut- 
ters etc. His grievance in this con- 
nection is that although he required 
the Bank to give the account of the 
amount spent by the Bank, the Bank 
refused to give any account and conse- 
quently he had no alternative, but to 
claim the amount without giving credit 
for the amount spent by the Bank on 
improvements. While we consider that 
the plaintiff was entitled to costs on 
amount of Rs. 1,527/- included in the 
amount claimed in the suit, there is no 
reason to allow costs to the plaintiff 
on the amount spent by the Bank on 
improvement, which was not eventual- 
ly decreed in favour of the plaintiff, 
even though the plaintiff was forced to 
include the amount in the claim in the 
absence of the accounts. This was a 
good ground for depriving the defen- 
dant Gf the costs on this item, but this 
could hardly be a ground for allowing 
the costs to the plaintiff even though 
the claim of the plaintiff could not be 
decreed in this behalf. 


42. The plaintiff also claimed 
compensatory costs, perhaps on the 
ground that the defence of the defen- 
dant was frivolous and false to his 
knowledge. We have considered the 
pleadings of the parties. The plaintiff 
in his replication no doubt claimed 
compensatory costs, but there are no 
necessary averments in the pleadings to 
bring the case within the meaning of 
Section 35-A. The trial court did not 
allow the compensatory costs and we 
are not also satisfied in allowing the 
compensatory costs to the plaintiff. 


43. We may notice at this stage 
that the trial court had allowed inte- 
rest to the plaintif on the decretal 
amount at 6% per annum. The coun- 
sel for the plaintiff contends that the 
direction of the trial court necessarily 
covered the arrears of the rent decreed 
due to the plaintiff up to the date 
of the plaintiffs suit. The decree, ac- 
cording to him should include the 
amount on: account of arrears of rent 
payable io the plaintiff up to the date 
of the decree that is 24th September, 
1960. We consider that the direction 
in the trial court’s judgment should be 
construed to mean that the plaintiff will 
be entitled to future interest on the 
decretal amount on account of the ar- 
rears of rent up to the date of the 
decree. 

44. In the light of the above dis- 
cussions the result is that the defen- 


State v. Mohan Lal (Lodha J.) 


A.LR. 


dant Bank’s Appeal Nos. 7/61 and 8 of 
1961 are partly allowed. The plaintiff- 
landlord will be entitled to standard 
rent @ Rs. 375/- per month from 1-4- 
1949 to 3ist Dec. 1951. He will be 
entitled to standard rent @ Rs. 426/- 
per month with effect from 1-1-1952 up 
to the date of eviction. The appeal No. 
19 of 1961 of the plaintiff is partly al- 
lowed and he will be allowed costs on 
the amount of Rs. 1,527/-. The rest of 
the appeal is dismissed. The appeal 
No. 20 of 1961 of the plaintiff-landlord 
is also dismissed. 


45. The parties are left to bear 
their own costs of this Court. 
Order accordingly. 
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State of Rajasthan and others, Ap- 
pellants v. Mohan Lal. Respondent. 


Second Appeal No. 229 of 1963, D/- 
1-4-1970, from judgment and decree of 
TA . Modi Dist J., Udaipur, D/- 15-2- 


Hindu Law — Debts — A debt for 
a cause repugnant to good morals is 
immoral or “avyavaharika”. (Para 6) 


Where plaintiff's father was found 
to be illegally exporting opium outside 
the territory of Mewar and was as such 
made liable to pay certain amount as 
“Chori Mehsul”, the levy of such amount 
upon plaintiffs father was for a cause 
repugnant to good morals. (Para 6) 


Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 282 (V 46) = 
1959 SCR 1384, S. M. Jakati v. 
S. M. Borkar 


S. N. Bhargava, Dy. Govt. Advocate, 
for Appellants; R. C. Maheshwari, for 
Respondent. 


JUDGMENT :— The only point for 
decision in this second appeal is whe- 
ther the amount which is being recover- 
ed from the plaintiff-respondent was an 
immoral debt due from his father 
Harak Chand, and. therefore, the same 
cca be recovered from the respon- 
ent. 


2. It appears that the plaintif- 


respondent’s father Harakchand sold 
some opium during the period S. 
1972 to 5. 1980 without maintain- 


ing proper accounts and consequently in 
accordance with the Circular No. 1368 of 
S. 1973, issued by the former 
State of Mewar he was held liable to 
pay a sum of Rs. 5,456/15/-, by the 
Mahendraj Sabha by its judgment dated 
24-12-1933 as ‘Chori Mehsul’. A fine of 
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oon s also imposed upon him 
by the Sessions Judge, Bhilwara by. his 
order dated 17-2-1933, and the’ 
was upheld by the’ Mahendrai Sabha 
by the same order dated 24-12-1933. An 
amount of Rs. 5,456/6/- remained . due 
from Harakchand at the time o7 his 
death, and this was sought to be re- 
covered from the property in the hands 
of the plaintiff. 

A certificate under the Rajasthan 
Public Demands Recovery Act (No. 5 of 
1952) was issued against the plaintiff and 
since his objection under Section 8 of 
the said Act was dismissed on 12-8-1960, 
he brought the present suit on 7-3-1961 
for cancellation of the certificate inter 
alia on the ground that the debt was 
‘avyavaharika’, and he was not liable 
to pay the same. A- number of issues 
were framed by the learned Civil Judge 
but he took issue No. 4 as a preliminary 
issue besides some other issues and 
held that the debt which was being re- 
covered from the plaintiff was an 
‘avyavaharika’ debt of his father. Con- 
sequently he decreed the plaintiffs suit. 


3. In the appeal filed by the 
State of Rajasthan before the District 
Judge, Udaipur two points were press- 
*" ed: In the first instance it was argued 
that the suit was barred by limitation, 
and in the second place the finding of 
the learned Civil Judge that the debt 
was ‘avyavaharika’ was also challenged. 
The learned District Judge held the 
suit to be within time under Art. 120 
of the Limitation Act, and also agreed 
with the learned Civil Judge that the 
debt in question was ‘avyavaharika’. 
Consequently the State of Rajasthan has 
come in second appeal to this’ Court. 








‘ 4. The learned Deputy Govern- 
ment Advocate has pressed only one 
point in support of this appeal. He has 
urged that the amount of fine of Rupees 
500/- was no doubt an immoral debt 
which had already been recovered dur- 
ing the lifetime of Harakchand but as 
regards the amount of Rs. 5,456/6 it is 
urged that it was not an immoral debt 
but an excise duty legally due from 
Harakchand, and should not have been 
adjudged as an immoral debt. He has 
submitted that no concession had been 
made on behalf of the State cf Rajas- 
than before the trial court that the debt 
in question was ‘avyavaharika’. In the 
alternative he has also argued that 
the State was not bound by such a 
concession inasmuch as whether the 
debt was ‘avyavaharika’ is a mixed 
question of fact and law and the State 
is not bound by such an admission made 
by its counsel. 


5. On examining the record of 
the trial court I have found that issue 
No. 4, which is regarding the nature of 
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the debt was heard as a preliminary 


„issue without recording evidence on it. 


This, in my opinion, was not proper. 
But none of the parties raised any 
objection on this score either before the 
trial court or before the first appellate 
court. On the other hand it is stated 
in clear and unequivocal terms in the 
judgment of the trial court that the 
counsel for the defendant had frankly 
conceded on the point of fact that the 
debt was undoubtedly ‘avyavaharika’ 
and on this concession the learned Civil 
Judge recorded a finding against the 
defendants. No affidavit was filed on 
behalf of the State in the Court of the 
learned District Judge that the afore- 
said statement in the judgment of the 
trial court was erroneous and no such 
concession had been made by the coun- 
sel for the State. In these circumst- 
ances, I find it difficult to hold that the 
statement contained in the judgment of 
the learned trial court about the con- 
cession made on behalf of the State of 
Rajasthan is erroneous. 


6. At one stage I thought of 
sending the case back to the trialpcourt 
for recording the evidence on the ques- 
tion as to the nature of the levy of Rs. 
5,456/6/-. But after perusing the judg- 
ment of the Sessions Judge, Bhilwara 
dated 17-2-1933 and that of the Mahend- 
raj Sabha dated 24-12-1933 imposing 
the impugned levy, I have come to the 
conclusion that no useful purpose would 
be served by sending the case back to 
the trial court now at this late stage 
for recording the evidence of the parties 
on this question especially when the 
learned counsel for both the parties 
submitted that it had not been possible 
for them to lay their hands on the Cir- 
cular No. 1368 of S. 1973 issued 
by the former State of Mewar under 
which the plaintiff’s father Harakchand 
was made lable to pay ‘the impugned 
amount of Rs. 5,456/15/- as ‘Dan’ or ‘Chori 
Mehsul’. It has been observed in the 
judgment of the Mahendraj Sabha. the 
final court of appeal, that an argument 
had been advanced before it that the 
defaulter Harakchand had sold opium 
only to the residents of Deogarh and 
nearby villages within the territory of 
former State of Mewar only, and had 
not done any act so as to incur the 
liability for payment of ‘Chori Mehsul’. 


In the ultimate analysis the Mahen- 
draj Sabha found that the defaulter 
Harakchand had illegally exported opium 
outside the territory of Mewar State 
and was consequently liable to pay 
‘Chori Mehsul’ amounting to Rupees 
5,456/15/- under the aforesaid circular 
for his illegal act. The judgment of 
the Mahendraj Sabha thus makes it rea- 
sonably clear that a levy of Rupees 


[Prs, 6-7] 
was imposed upon the. plain- ` 
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5,456/15/- 


tiffs. father Harakchand for a cause re-. 


pugnant to good morals. It is well 
settled that a debt for a cause repug- 
nant to good morals is immoral or 
‘avyavaharika’. As stated by Mulla in 
his Book on Hindu Law, 13th Edition 


é 


. State v. Mohan Lal (Lodha, J.) 


> precise definition: ~ 
‘matter there is 


‘to be-so by the learn} 






.to represent its correct mu 
that. the term did. not.admiti qa” - 
In this f 
no . escap? 
conclusion that the debt ob 

‘avyavaharika’, and w 


qot 
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Colebrooke, translates ‘avyavaharika’ Udaipur. 
debts as debts for a cause repugnant to T. In the PEE I dismiss this 
good morals. In S. M. Jakati v. S. M. appeal, but without any order as to 
Borkar, AIR 1959 SC 282 it was observ- costs. 
ed by their Lordships of the Supreme Appeal dismissed. 
Court that the translation of the term i me 
given by Colebrooke may well be taken ng 
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——-Art, 226—Certiorari — Error of law 
apparent on face of record — Finding of 
fact based on no evidence is such’ an 


error (Jan) 3C 
——Art, 800—See Civil P, C. (1908), S. 80 
(Dec) 51A 


Contract Act (9 of 1872), S. 148—See also 
Civil P. C. (1908), O 41,R.1 (Aug) 40G 
~S, 143 — Whether section applies to 
a bond furnished by a person to a Court 
in pursuance of its orders? (Aug) 40F 
Criminal Procedure Code (6 of 1898), S. 164 
(3)—Confession—Recording of— Duty of 
Magistrate (Jan) 16B 
——S, 210 (2) — Magistrate not to ask 
accused to plead to the charge (Jan) 8F 
S. 271 — Plea of guilty — What 
amounts to (Jan) 8E 
——§, 439—Finding of fact of two’ lower 
Courts cannot be assailed in revision. 
- (Point conceded) (Mar) 24C 


Evidence Act (4 of 1872), S. 24 — Confes.. 


sion—Corroboration—Sufficiency — Held. 
on facts it was legitimate to infer that 
story given by B in confessional state. 
ment stood re-inforced and corroborated 

(Jan) 8D 
—-Ss, 25,-27 —-Confession to Police 
Officer — No recovery in pursuance to it 
—Confession is inadmissible—Section 27 
is not attracted (Jan) 16C 
——S, 27—See also ibid, $,25 (Jan) 16C 
———S, 27 — Discovery — Dao and um. 
brella recovered from house of accused in 
pursuance of his statement—Articles not 
found stained with human blood—Articles 
discovered, common-place ones — Re- 
covery of articles cannot constitute incri- 
minating circumstances against accused 

(Jan) 8B 
——5S, 30—Confession of accused — Can. 
not be basis of conviction of co-accused 
— ‘Confession against co-accused can be 
used only to support other evidence 

(Jan) 8C 
———S, 88— Presumption under—Telegram 
purporting to have been sent by one ‘S, 
D? — No particulars of ‘S, D? mentioned 
in telegram—Presumption (Jan) 8A 
——S. 101—See also Penal Code (1860), 
S. 802 (Jan) 16A 
_~ Ss. 101, 133 — Accomplice—Burden 
is on person who alleges that particular 
witness is accomplice, to prove it 

(Mar) 26B 


Evidee Act (contd.) 
—- 57 105—See Penal Code (1860), S. 302 
n (Jan) 16A 
=S, 115— See Civil P. C, (1908), S. 80 
(Dec) 518 
— 5S, 183 — See also ibid, S, 100 
(Mar) 2606 


——S, 183 — Accomplice— Meaning of — 
Person coerced to pay bribe is not ac:- 
complice Mar) 26A 
Foreign Exchange Regulation Act (7 of 
1947), S. 8 (1) — See Sea Customs Act 
(1878), S. 167 (8) (Jan) 3A 


Interpretation of Statutes— Retrospective 
operation — See Minimum Wages Act 
(1948), S. 5 (2) . ' (Mar) 32A 
Limitation Act (36 of 1963), S. 31 (b) — 
5. 31 (b) inapplicable to fresh application 
— For execution after new Act comes into 
force `> a (Jan) 2B 
——Art. 116 (a) —Period of limitation for 
filing appeal against amended decree will 
not cease to run until a revision filed 
against that decree is decided (Dec) 60 
——-Art. 186— Decree passed before new 
Act — Fresh execution application filed 
within 12 years from date of decree but 


more than 3 years after disposal of previ- ` 


ous application but after coming into 
force of new Act -Not barred (Jan) 2A 
Minimum Wages Act (41 of 1948), Ss. 2 
(4). 4 (1) (i) and 5 (2) — Trip allowance 
partakes character of travelling allowance 
— Not covered by S. 4 (1) — Notification 
under S. 5 (2) prescribing trip allowance 


is invalid Mar) 32B 
——S, 4 (2) (i) — See ibid, § 2 (4) 

Mar) 32B 
——5S. 5 (2)—See also ibid, S, 2 (4) 

(Mar) 32B 


——S.5(2) — Expression “unless such 
notification otherwise provides’— Mean- 
ing ~ Notification fixing minimum wages 
cannot be issued retrospectively — Noti- 
fication so issued can be given effect from 
subsequent date (Mar) 32A 
5 (2) — Notification concerning 
motor transport employees fixing hours 
of work per day exceeding hours pres- 
cribed under S. 18, Motor Transport 
Workers Act (1961) invalid — Such noti- 
fication must be read subject to S. 13 of 
Act of 1961 it being special statute 

(Mar) 32C 
Motor Transport Workers Act (27 of 
1961), S. 13—See Minimum Wages Act 
(1948), S. 5 (2) (Mar) 32C 
Penal Code (45 of 1860), Ss. 34 and 302 — 
Scope and effect of S. 34— A and B charged 
under S. 302 read with S. 34 ~A acquitted 
— Liability of B (Jan) 8G 
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Penal Code (contd.) f 
——-§, 84—See ib-d, S. 302 (Jan) 16A 
-—-§. 161 — See Evidence Act (1872), 


§..188 (Mar) 26A 
——S, 299—See ibid, S. 302 (Jan) 16A 
———S§, 800—See ibid, S. 302 (Jan) 16A 


——S, 302—See also ibid, S. 84 (Jan) 8G 
——Ss, 302, 299, 300, 84 — Murder— Plea 
of insanity — Burden of proof (Jan) 16A 
—— S, 441~Offerce is against possession 
and not against ownership of property 
' ' (Mar) 24A 
——§, 447—Defeace — Mere assertion of 
claim of -right is not sufficient — If on 
proof. accused does not establish belief’ in 
good -faith that Fe was entitled to pòsses- 
sion inténtion to'annoy ‘canbe inferred 
l - (Mar) 24B 
Prevention of Cozruption Act (2 of 1947), 
S. 5—See Evidence Act (1872), S. 183 
(Mar) 26A 
—— S. 5 (2)—Senzence— Amount of illegal 
gratification only fifty paise — Loss of 
service necessary conséquence of convic- 
tion — Punishment of imprisonment till 
. rising of Court (Mar) 26E 
=S, 5A — Sanction to investigate— When 
sanction given tc officer below rank of Dy. 
'S. Police, order should disclose reasons 
Sanction defective — ‘Objection not 
raiséd — Invalidity does not vitiate pro- 
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Subject HA. L R. 1971 Tripura 
~Srevention of Corruption Act (contd.): 


cvedings if no prejudice to accused or 
miscarriage of justice results (Mar) 26D 
——S. 6 (1) — Sanction to prosecute — 
Sanction not showing if authority had 
applied its mind to facts — Prosecution 
must prove that authority sanctioning 
had considered facts (Mar) 26C 


Sea Customs Act (8 of 1878), S. 167:(8) — 
Foreign Exchange Regulation Act (1947), 
S. 8 (1)—Notifications dated 10.9.1949 as 
amended by Notification D/. 24-9.1952 
under S. 8 (1) — Restrictions thereunder 
relate to coins issued by-Government of 
India only—Seizure of three foreign gold 
coins from a person residing in a village 
in Tripura — Confiscation and penalty: is 
illegal (Jan) 3A 
———S, 167'(8) — Proceedings -under- Act 
are quasi-criminal —Principles of natural 
justice apply — Burden of proof for esta- 
blishing charge is on Customs Authorities 
—Mere possession of restricted goods is 
not punishable under: S. 167 (8) (Jan) 8B 
Succession Act (39 of 1925), S. 306—Once 
a cause of action has merged into a decree 
of Court the death of a party will ‘not 
per se nullify it | + (Aug). 48> 
Transfer of Property Act’ (4 of 1882), S. 55 
(1) (f)—See Civil P. C. (1908), O. 21, R. 32 

; (Jan) 1 
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‘AIR 1971 TRIPURA 1 (V 58 C 1) 
R. S. BINDRA, J. C. 


Narendra Chandra Saha, Petitioner v. Smt. 
Matangini Roy, Respondent. 

.Civil Revision No, 6 of 1970, D/- 28-2- 
1970, from decree of Dist. J., Tripura, D/- 
18-12-1969. 


Civil P. C. (1908), O. 21, R. 82 — Decree 
for specific performance of contract of sale 
silent as to delivery of possession — Decree- 
holder can approach the Executing Court for 
securing delivery of possession — T. P. 
Act (1882), S. 55 (1) (©. AIR 1954 All 643 
& AIR 1957 Pat 701 & AIR 1955 Cal 267, 
Rel. on. (Para 4) 


Cases Referred: Chronological Paras 


(1957) AIR 1957 Pat 701 (V 44) = 
1957 BLJR 368, Janardan Kishore 

= v. Girdhari Lal 

(1955) AIR 1955 Cal 267 (V 49), 

_ Subodh Kumar v. Hiramoni Dasi 

(1954) AIR 1954 All 643. (V 41) = 
1954 All LJ 255, Balmukand v, Veer 
Chand 


S. K. Kar, for Petitioner. 


ORDER: Shri S. K. Kar has failed to con- 
vince me that a case has been made out for 
admitting this revision petition against the 
appellate order dated 18-12-1969 of the Dis- 
trict Judge, Tripura. 


2. The legal point raised in the petition 
is that since the trial courťs decree did not 
provide for delivery of possession of the pro- 
perty in dispute, apart from specific perform- 
ance of the agreement of sale respecting 
that property, it was not open to the decree- 
holder to seek the relief of posses- 
sion in execution of the said decree. 
The District Judge has held, on the 
authority of AIR 1954 All 648, Bal- 
mukand v, Veer Chand, that where a decree 
for specific performance of a contract of sale 
is silent as to the relief of delivery of pos- 
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session even though such relief was claimed 
in the suit, the executing court is still compe- 
tent to deliver the possession. It was held 
further in the authority cited that it is not 
necessary in a suit for specific performance 
either to separately claim possession or for 
the court to pass a decree for possession 
since a decree for specific performance of 
a contract to sell includes everything inci- 
dental to be done by one party or another 
to complete the sale transaction, the rights 
and obligations of the parties in such a matter 
being governed by Section 55 of the Trans- 
fer of Property Act. 


Clause (f) of sub-section (1) of Sec 
tion 55 of that Act provides that 
the seller is bound to give on being 
so required, the buyer, or such person as 
the latter directs, such possession of the pro- 
perty as its nature admits. It follows that if the 
suit for specific performance of a contract of 
sale is decreed, the seller after the sale deed 
has been executed by or on his behalf in . 
favour of the purchaser, the latter can 
demand delivery of possession of the pro- 
perty from him. The facts of the Allahabad 
case, it may be mentioned, are similar on 
all fours with those of the case in hand. The 
particular point of ea which requires 
emphasis is that in the Allahabad case, as 
here the plaintiff had claimed a decree for 
possession besides a decree for specific en- 
forcement of the contract and the court had 
granted only a decree for specific perform- 
ance. Despite the fact that the trial court 
had not decreed the claim for possession, 
the Allahabad High Court held that the 
plaintiff vendee was entitled to get posses- 
sion in execution of the decree awarded to 
him. Shri Kar was unable to point any dis- 
tinction between the facts of the two cases. 


3. I may appropriately invite reference 
to another two decisions, one of Patna High 
Court, Janardan Kishore v, Girdhari Lal, 
AIR 1957 Pat 701, and the other of Calcutta 
High Court. Subodh Kumar v, Hiramoni 
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2 Tri. (Prs. 8-6)-[Prs. 1-8] Rabindra Kumar ¥, Biswanath Bhander (Bindra J. C) A.LR. 


Dasi, AIR 1955 Cal 267. In the latter case, 
it was observed that the right to recover 
possession springs out of the contract which 
is being specifically enforced and not as a 
result of the execution and npea of the 
conveyance, ,and as such the judgment-debtor 
is bound to deliver possession to the decree- 
bolder. The Patna High Court held that the 
relief of possession is inherent in a relief for 
specific performance of contract for lease, 
and the court executing a decree for specifio 
performance of such a contract can grant pos- 
session of the property to the decree-holder 
even though the decree did not provide for 
delivery of possession. 

4. Shri Kar was unable to cite any other 
authority to the contrary. ink the com- 
bined reading of Clause (f) of Section 55 (1) 
of the Transfer of Property Act and O. XXI, 
R. 82, Civil Procedure Code leaves no scope 
for doubt on the point that on the basis 
of a mere decree for specific performance 
of contract for sale of property the decree- 
holder is well within his rights to approach 
the executing court for securing possession 
of that property. 


5. Anyway, since the orders of the two 
courts below have the effect of doing sub- 
stantial justice between the parties, I see 
no justification for interference in revision, 
The power of revision is intended to be exer- 
cised with a view to subserve and not to 
defeat the ends of justice. 


6. Consequently, I reject the revision 
petition in limine. The stay application falls 
through ipso facto. Announced. 

Petition dismissed. 
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AIR 1971 TRIPURA 2 (V 58 C 2) 
R. S. BINDRA, J. C. 
Rabindra Kumar Saha, Petitioner v. Firm 
Biswanath Bhander, Tripura, Respondent. 


Civil Revn. No. 22 of 1968, D/- 4-12- 
1969. 


(A) Limitation Act (1968), Article 186 —~ 
Decree passed before new Act — Execnu- 
tion application filed within 12 years from 
date of decree but more than 3 years after 
disposal of previous application — Fresh 
application filed after coming into force of 
new Act — No provision in new Act cor- 
responding to repealed Article 182 of old 
Act — Fresh execution application not bar- 
red under Article 136. (Paras 3, 4) 


(B) Limitation Act (1963), Section 31 (b) 
— Execution application pending by 1-1- 
1964 when new Act came into force dis- 
posed of on 5-6-1964 — Fresh application 
on 5-9-1967 within 12 years from date of 
decree —— Section 31 (b) cannot be utilised 
for asserting that Section 48, Civil P. C, 
governs it and not Article 186 of the Act 
— Section SL (b) inapplicable to fresh ap- 
plication. (Para 8) 


GN/GN/C879/70/VSS/B 


J. N. Paul, for Petitioner; A. Bhatta- 
charjee, for Respondent. 


ORDER :— This revision petition under 
Section 115 of the Civil Procedure Code by 
the judgment-debtor Rabindra Kumar is 
directed against the order, dated 6-2-1968 
by which Shri P. K. Roy, Sadar Munsiff, 
Tripura, held the execution application filed 
by the decree-holder Biswanath Bhander, 
on 5-9-1967, as well within time. 

2, The decree sought to be executed 
was passed on 23-4-1962. An execution 
application made to the Court was pending 
when the Limitation Act of 1968 hereinafter 
called the Act, came into force on 1-1-1964. 
That execution application was disposed of by 
an order dated 5-6-1964. Thereafter, when 
the new execution application was made on 
5-9-1967 the judgment-debtor raised an ob- 
jection, founded on clause (b) of Section 81 
of the Act, that it was barred by time. The 
executing Court found no merit in the ob- 
jection and so rejected the same on hold- 
ing that the execution application having 
been made within 12 years from the date off 
the decree it was not barred by time. The 
Court was of the view that execution appli- 
cation fell under Article 186 of the Act. The 
correctness of that view of the executing 
Court is challenged in the instant revision 
petition. 

3. After hearing Shri J. N. Paul for the 
petitioner, I have found no merit in the sub- 
mission that the execution application filed 
on 5-9-1967 was barred by time. Section 81 
of the Act, bearing the marginal heading 
“Provisions as to barred or pending suits, etc.” 
reads as under:— 


Nothing in this Act shall — 

(a) enable any suit; appeal or application 
to be instituted, preferred or made, for which 
the period of limitation prescribed by the 
Indian Limitation Act, 1908, expired before 
the commencement of this Act; or 

(b) affect any suit, appeal or appueanon 
instituted, preferred or made before, and 
pending at, such commencement, 


3. Shri J. N. Paul’s contention is that 
since the previous execution application was 
pending on 1-1-1964 when the Act came into 
force, in terms of clause (b) of Section 81 
the provisions of Article 186 of the Act do 
not apply to the decree sought to be execut- 
ed, that the execution of that decree is still 
governed by Section 48 of the Civil Proce- 
dure Code, and Article 182 of Limitation Act, 
1908, and that since the execution application 
dated 5-9-1967 was filed more than 3 years 
after the dismissal of the previous execution 
application it is barred by limitation and so 
has to be rejected. Clause (b) of Section 31 
of the Act at the best could be availed of 
to support the contention that nothing men- 
tioned in the Act could affect the execution 
application which was pending on 1-1-1964 
and was disposed of on 5-6-1964. That 
clause cannot be utilised to sustain the asser- 
tion that either Section 48 of the Civil Pro- 


1971 
cedure Code at present governs the period 
of limitation for execution of decrees, or that 
Article 186 of the Act does not apply to 
the decrees which had been passed before the 
Act came into force. The execution applica- 
tion which is said to be barred by time was 
not pending on the date of the commence- 
ment of the Act and so on the plain reading 
of clause (b) of Section 31 its provisions have 
no applicability to that application. 


4, Section 28 of the Act has specifically 
repealed Section 48 of the Civil Procedure 
Code. Therefore, with effect from 1-1-1964 
that section ceased to have any relevancy 
vis-a-vis the execution applications filed after 
that date in respect of the decrees passed 
before that date. Article 186 of the Act 
prescribes a period of 12 years for the exe- 
cution of any decree (other than a decree 
granting a mandatory injunction) or order of 
any Civil Court, that period commencing 
from the date the decree or order becomes 
enforceable. The decree under execution was 
passed on 23-4-1962 and the execution appli- 
cation dated 5-9-1967 having been filed with- 
in 12 years of that date, obviously it was 
not barred by time either because of cl. (b) 
of Section 81 of the Act, that being inappli- 
cable in terms, or by the extinct Section 48 
of the Civil Procedure Code or by the re- 
pealed Article 182 of the Limitation Act 1908. 
There is no provision in the Act of 1963 
corresponding to Art. 182 of the Limitation 
Act of 1908 prescribing period of 3 years 
for the first or each successive execution ap- 
plication. Under Article 186 of the Act of 
1963 it is open to the decree-holder to claim 
execution at any time within 12 years from 
the date the decree became enforceable in 
complete oblivion of when the last execu- 
tion application was disposed of. 


5. Shri J. N. Paul did not rely upon any 
other statutory provision in support of the 
point canvassed by him. Therefore, agree- 
ing with the view taken by the executing 
Court and on holding the execution applica- 
tion as not barred by time, I reject the revi- 
sion petition with costs. Advocate’s fee 
Rs. 25/-. 

Revision dismissed. 
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AIR 1971 TRIPURA 8 (V 58 C 8) 
R. S. BINDRA, J. C. 

Amulya Chandra Paul, Petitioner v. The 
Collector of Central Excise and Land Cus- 
toms for Assam, Manipur and Tripura and 
others, Respondents. 

Writ Petn. No. 5 of 1964, D/- 2-12-1969. 

(A) Sea Customs Act (1878), Sec. 167 (8) 
= Foreign Exchange Regulation Act (1947), 
Section 8 (1) — Notifications dated 10-9- 
1949 as amended by Notification D/- 24-9- 
1952 under S. 8 (1) — Restrictions there- 
under relate to coins issued by Government of 


FN/GN/C878/70/SSG/B 


Amulya Chandra v. Collector, Central Excise (Bindra J. C.) (Prs. 8-5)-[Pr. 1] Tri. 3 


India only — Seizure of three foreign gold 
coins from a person residing in a village in 
Tripura — Confiscation of Foreign gold coins 
in terms of notifications and imposition of 
penalty for import thereof is illegat, l 

- (Para 7) 


(B) Sea Customs Act (1878), Sec. 167 (8) 
~~ Proceedings under Act are quasi-criminal 
—— Principles of natural justice apply—Burden 
of proof for establishing charge is on Cus- 
toms Authorities — Mere possession of re- 
stricted goods is not punishable under 
Section 167 (8). 


Customs authorities have to bring home 
guilt to the person alleged to have committed 
a particular offence by satisfactory evidence. 

. (Para 9) . 

Mere possession of prohibited or restricted 
goods, or their carriage from one station to 
another inside India or even their disposal 
in India is not punishable. 'There must be 
clear pron that the person charged was con- 
cerned with importation of such goods. 

(Para 10) 


(C) Constitution of India, Article 226 — 
—- Error of law apparent on face of record 
—- Finding of fact based on no evidence is 
such an error can be corrected by writ of 
certiorari. (Para 13) 

Where the Collector of Central Excise 
confiscated some foreign and local coins and 
imposed fine without there being any evi- 
dence to establish that the said coins were 
imported by the accused, the order suf- 
fered from clear error of law apparent on the 
face of record and must be quashed under 
Article 226. (Paras 11 to 14) 


Cases Referred: ` Chronological Paras 

(1969) AIR 1969 Andh Pra 189 
(V 56) = (1969) 1 Andh WR 872, 
Shah Hastimal v. Asst, Collector, 
Central Excise, Anantapur 

(1968) AIR 1968 Cal 524 (V 55) = 
1968 Cri LJ 1407, N. G. Roy v. 
Union of India 

(1964) AIR 1964 SC 477 (V 51) = 
(1964) 5 SCR 64, Syed Yakoob v. 
K. S. Radhakrishnan 

(1964) AIR 1964 Assam and Naga- 
land 121 (V 51) = 1964 (2) Cri 
LJ 507 (FB), Sanwarmal v. Col- 
lector of Central Excise and Land 
Customs 

(1961) AIR 1961 SC 264 (V 48) = 
1961 (1) Cri LJ 326, Amba Lal v. 
Union of India 9, IT 


B. C. Dev Barma and M. K. Dutta, for 
Petitioner; H. C. Nath, Govt. Advocate, for 
Respondents. 


ORDER:—- The short question that arises 
for determination in this writ petition filed 
under Article 226 read with Article 19 (1) g 
of the Constitution by Amulya Chandra Pa 
of Belonia, Tripura, is whether the order 
dated 16-10-1961, passed by the Collector 
of Central Excise aad Land Customs. Shillong, 
hereinafter called the Collector, is invalid, ag 
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contended by the petitioner or is unassailable 
in law, as urged on behalf of the respondents, 
who are the Collector, the Deputy Superin- 
tendent of the Customs Department, 
Agartala,“ and the Government of India. 


2. The facts bearing on the controversy 
are that on 15-7-1961 the petitioner left 
Belonia in jeep No. TRT 48 with belt-like 
cloth bags containing obsclete coins, foreign 
as well as of Indian origin, with the object of 
disposing them of at Agartala. On reachin 
the bazar of Udaipur, the jeep develope 
some trouble and so the petitioner proceeded 
with the aforementioned bags to the ferry 
pont close to the town of Udaipur and 

oarded bus No. TRS 45 for onward journey 
. to Agartala. When the bus stopped at 
Kariya Dhepa, some officers of the Customs 
Department reached there in a jeep and asked 
the acai to get down from the bus. 
According to the petitioner, the bundle of 
coins lying inside the bus was seized by those 
officers and then those officers asked the bus 
driver to take the vehicle to the Customs 
House at Agartala. 


The petitioner was made to sit in that bus. 
The officers of the Customs Department 
followed the bus in their own jeep. The 
petitioner was asked to get down the bus 
when it reached the Customs House at 
Agartala. There he was firstly photographed, 
and thereafter told by the Superintendent of 
the Central Excise that he was under arrest. 
He was then interrogated respecting the coins 
recovered from him. The questions put to 
and the answers given by the peti- 
tioner were recorded and beneath each 


answer the petitioner appended his 
signature. He was kept in the lock- 
up of the Kotwali Police Station during 


the night and was produced before the Sub- 
divisional Magistrate, Agartala, on the next 
‘day. That Magistrate released him on bail. 


' a 3. It was on 22-7-1961 that the Customs - 


Authorities held enquiry at Belonia to find out 
the veracity or otherwise of the stand taken by 
the petitioner, during the course of his interro- 
gation on 15th July; that he had purchased the 
seized coins in the open market at Belonia 
and that on the date of their seizure he was 

roceeding to Agartala to sell them to Roy 
Meeles Agartala. On completion of the 
enquiry, the Deputy Superintendent of Cus- 
toms submitted report dated 26-7-1961 to the 
Collector. The Collector issued show cause 
notice to the petitioner with a view to adjudi- 
cation of the charge whether the coins had 
been smuggled from East Pakistan. Per that 
notice a query was made from the petitioner 
if he would like to be heard personally. 


The petitioner exhibited his inability to 
appear personally before the Collector but 
he submitted a long representation refuting 
the allegation that he had smuggled the 
goods from East Pakistan. By order dated 
16-10-1961, the Collector held that the coins 
had been illicitly imported by the petitioner 


‘the Sea Customs Act. 


from a foreign territory. He, therefore declar- 
ed the charge against the petitioner establish- 
ed and ordered confiscation of the whole lot 
of the coins under S. 7 (1) of the Land Cus- 
toms Act, 1924, read with Sections 167(8 
and 19A of the Sea Customs Act, 1878, an 

Section 238A of the Foreign Exchange Regu- 
lation Act, 1947, hereinafter called the Re- 
gulation. The confiscation, the Collector 
directed, shall be absolute in terms of S. 28A 
of the Regulation read with Section 183 of 
In addition, the 
Collector imposed on the petitioner a penalty 
of Rs. 6000/- under Section 167(8) of the 
Sea Customs Act. A copy of that order was 
sent to the petitioner on 27-10-1961 under 
registered cover. 


4. Sometime after the receipt of the copy 
of the order, the petitioner filed an appeal 
before the Central Board of Revenue, Govt. 
of India, New Delhi, challenging the validity 
of that order. The Board communicated to 
the petitioner that he must deposit the entire 
penalty of Rs. 6000/- in the Treasury on 
pain of dismissal of the appeal for non-com- 
pliance with the provisions of Section 189 
of the Sea Customs Act. The petitioner was 
unable to deposit the penalty and so the ap- 
peal was dismissed on 17-8-1962. It was on 
Slst of May, 1964, that the instant writ peti- 
tion was filed by the petitioner, having been 
left with no other alternative for redress of 
his grievances. 

5. The grounds urged in support of the 
prayer for a writ of certiorari quashing the 
orders dated 16-10-1961 and 17-8-1962 are 
as under:— 


(1) That the seized coins being not con- 
traband goods there is no justification for 
confiscating them; 


(2) That there is no evidence to warrant 
the conclusion, reached by the Collector, 
that the coins had been smuggled from Paki- 
stan; 


(3) That the impugned order being based 
on evidence collected by the subordinate offi- 
cers of the Customs Department at the back 
of the petitioner cannot hold good in law; 


(4) That the impugned order offends 
against principles of natural justice and the 
fundamental right guaranteed to the citizens 
by the Constitution of India; and 


(5) That the summary dismissal of the 
oo by the Central Board of Revenue is 
egal. 


6. According to the version of the res- 
pondents the coins were not seized from the 
petitioners seat in the bus but from his per- 
son. It was alleged that the petitioner had 
put the coins in belt-like bags and that he 
had tied the bags around his waist beneath 
his garments. It was also alleged that the 
petitioner had failed to satisfy the adjudica- 
tion officer, namely, the Collector, that he 
had purchased the coins from tribal people 
in the area as contended by him and that 
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the concealment of the coins in the manner 
aforementioned, the non-availability of such 
coins at Belonia, that some of those coins 
are foreign, that Belonia is close to the Paki- 
stan border, and that the account books pro- 
duced by the petitioner did not establish 
that he had purchased the coins in the mar- 
ket, clearly indicated “clandestine importa- 
tion of the seized goods”. 


`The allegation of the petitioner that prin- 

ciples of natural justice had been violated 
was branded as completely unfounded. It 
was pleaded that notice had been issued to 
the petitioner before the enquiry was held 
at Belonia on 22-7-1961, that he failed to 
turn up to join that enquiry, and that he 
also refused to join the proceedings held 
by the Collector though he happened to 
submit a written representation. It was, 
therefore, the petitioner who was to blame 
for non-participation in the two stages of 
the proceedings and not the Authorities con- 
cerned. The Central Board of Revenue, it 
was urged, was justified in dismissing the 
appeal for non-deposit of Rs. 6000/- as re- 
quired by Section 189 of the Sea Customs 
Act. Some technical objections were also 
raised by the respondents including the one 
pertaining to belated institution of the writ 
etition but none of them was pressed 
uring the course of arguments. As such, 
I see no necessity of reproducing them in 
this judgment. 


7. The details of the coins seized from 
the petitioner are given in the inventory 
marked Annexure JI, Three coins out of 
them are foreign, while the others, which 
are of silver, are those which were issued by 
the British Government of India before the 
partition of the country in 1947. The coins 
were confiscated and the penalty of Rupees 
6000/- was imposed on the petitioner on 
the basis of Notification dated 10th of Sep- 
tember, 1949, as amended by another Noti- 
fication dated 24th of September, 1952, 
issued by the Central Government under 
Section 8 (1) of the Regulation. A copy of 
the amended Notification was supplied to this 
Court by Shri H. C. Nath, the learned Gov- 
ernment Advocate, who appeared on behalf 
of the respondents. The Notification pres- 
cribes that except with the general or special 
permission of the Reserve Bank, no person 
shall bring or send into India from any 
place outside India any coins issued by the 
Government of India or any currency notes 
or Bank notes (whether in circulation or 
unissued). 


The restriction qua the coins it will be 
noticed, relates only to coins issued by the 
Government of India. Therefore, the three 
foreign coins seized from the petitioner could 
not have been confiscated in terms of the 
Notification, nor any penalty imposed upon 
him for their alleged import. Hence, the 
order concerning those three coins has to 
be quashed. I may mention in passing that 
in the notice issued by the Deputy Superin- 
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tendent, Belonia, on 22-7-1961 to the peti- 
tioner the latter was asked to appear before 
him in connection with the seizure of some 
obsolete silver coins. No mention therein was 
made of the foreign coins which admittedly 
are of gold. The Notification relates only 
to coins issued by Government of India and 
it is common knowledge that the Govern- 
ment of India has never issued gold coins. 
If is, therefore, really surprising that the 
Collector should have confiscated the three 
gold coins especially when they were issued 
by Governments other than Indian. 


8. Section 28-A of the Regulation pro- 
vides inter alia, that the restriction’s imposed 
by sub-sections (1) and (2) of Section 8 of 
the Regulation shall be deemed to have been 
imposed under Section 19 of the Sea Customs 
Act, 1878, and all the provisions of the latter 
Act shall have effect accordingly. The Noti- 
fication dated 10th of September, 1949, 
having been issued under sub-section (1) of 
Section 8 of the Regulation, Shri H. C. Nath 
therefore contended that the order confis- 
cating the coins and imposing penalty on 
the petitioner must be deemed to have been 
rage under first part of Cl. (8) of Sche- 

ule 2, Section 167 of the Sea Customs Act. 
The first part of the clause reads: “If any 
goods, the importation or exportation of 
which is for the time being prohibited or 
restricted by or under Chapter IV of this 
Act, be imported into or exported from India 
contrary to such prohibition or restriction.” 


In column (8) of the Schedule opposite to 
this entry the penalties prescribed are: “such 
goods shall be liable to confiscation; and any 
person concerned in any such offence shall 
be liable to a penalty not exceeding three 
times the value of the goods, or not exceed- 
ing one thousand rupees.” In view of the 
Notification reproduced above and the pro- 
visions of Clause (8) of the Schedule of Sec- 
tion 167 of the Sea Customs Act, read ght 
Section 28-A of the Regulation, thers cal » 
be no dispute, nor was any raised ett behalf 
of the petitioner, that if the ceins of the 
nature mentioned in the Notification are im- 
ported into India without the permission of 
Reserve Bank then they can be confiscated 
and the person concerned with their impor- 
tation can be imposed penalty to the extent 
indicated. l 


9. The questions that arise for determi- 
nation in view of that legal position are 
whether the coins seized from the petitioner 
had ,been imported from Pakistan as alleged 
by the Customs Authorities and as held by 
the Collector, and whether the petitioner is 


concerned in any manner with the offence 
of importation of those coins. It is well 
settled that though the provisions of the 


Criminal Procedure Code or the Evidence 
Act do not apply to the proceedings under- 
taken by the Customs Authorities under the 
Sea Customs Act or the Land Customs Act, 
unless those provisions are statutorily made 
applicable, as is found in Section 178-A of 
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the Sea Customs Act to cite an instance, the 
fundamental principles of Criminal Jurispru- 
dence as also of natural justice apply to such 


proceedings, which are clearly of quasi- 
criminal nature. It is equally well settled 


that the burden of proof for establishing the 
charge in such proceedings is-on the Cus- 
toms Authorities and they have to bring home 


the guilt to the person alleged to have com- 
mitted a particular offence under the said 
cts by adducing satisfactory evidence. 


If- any authority were needed in support 
of these propositions reference may usefully 
be made to the decisionin Amba Lal v. Union 
of India, ‘AIR 1961 SC 264; Identical view 
was taken by the Calcutta High Court in 
AIR 1968 Cal 524, N. G. Roy v. Union of 
India, and by the Andhra Pradesh High 
Court in the case of Shah Hastimal v, Asst. 
Collector, Central Excise, Anantapur, AIR 
1969 Andh Pra 189. Shri H. C. Nath was 
unable to cite any authority to the contrary, 
It is in this background of the law that I 
proceed to determine whether there was any 
evidence before the Collector to take him 
to the conclusions that the coins had been 
imported from some foreign country and 
that the petitioner was concerned in com- 

itting that offence. 


10. Indisputably the Collector based his 
findings on the material collected by the 
Deputy Superintendent, Agartala, during the 
course of the enquiry held by him on 22-7- 
1961 at Belonia. It has also to be men- 
tioned that the Collector had taken into cons 
sideration, while reachin is conclusions, 
the statement made by the petitioner soon 
after the coins were seized. The entire evi- 
dence collected by the Deputy Superinten- 
dent has been eas on the present record, 
It comprises of the statements of Rajeswar 
Banik (Annexure F/B), Gopal Ch. Paul 
aeAnnexure F/C), Nani Gopal Banik (An- 

‘Dere F/D), and Haran Ch. Paul (Annexure 
-- F/E) In addition, there is also the state- 
ment dated 23-7-1961 of one Suresh Ch, 
Banik. Its copy is Ext. F-F. A copy of the 
statement matle by the petitioner is marked 
Ext. F/A. Thé first mentioned four wit- 
nesses deposed only this much that there 
is no market in Belonia for transacting busi- 
ness in obsolete silver coins, that in all pro- 
bability such coins are imported from some 
foreign country, and that they are generally 
taken to Calcutta for sale. These averments 
do not constitute any evidence to prove tha 
allegations that the seized coins had\been 
imported from Pakistan or that the petitioner 
was concerned in any manner with their 
importation. 


The fifth witness Suresh Ch. Banik, who 
is an employee of the petitioner, deposed 
that he had never seen the petitioner pur- 
chasing or selling obsolete silver coins at 
Belonia, and that as such he had no know- 
ledge about the purchase, if any, of such 
coins made by the petitioner. This state- 
ment again may negative the contention o 
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the petitioner that he had purchased the 
coins from tribal people or others at Beloma, 

ut can by no stretch of reasoning consti- 
tute proof of the facts that the seized coins 
had either been imported or the petitioner 
was concerned with their importation, Lastly, 
we have the statement of the petitioner him- 
self. The substance of that statement is 
that the petitioner had been purchasing from- 
time to time obsolete coins in the open mar- 
ket at Belonia, that since his business was 
much too small he had not kept any account 
books showing the purchases made by him, 
and that he had Boaried the bus at the 
ferry point out of fear of detection of the 
coins carried by him by the officials of the 
Customs Department whom he happened to 
notice standing near that ferry point. 


He denied any knowledge that the coins 
of the nature seized from him had been im- 
ported from Pakistan. These averments of 
the petitioner may at the best betray him 
as a suspected importer of the coins but 
they cannot sustain the finding that he had 
been involved in the importation of those 
coins from Pakistan. Suspicions however 
deep cannot be a substitute for evidence; nor 
any finding having evil consequences can 
be based on mere suspicions. Further, a 
plain reading of first part of Clause (8) of 
Section 167 of the Sea Customs Act clearly 
brings out that only the ‘person concerned 
in’ the importation of goods, af which the 
import is prohibited. or restricted, is made 
liable. It follows that mere possession of 
such goods, or their carriage from one station 
to another inside India, or even their dis- 
posal in India, is not punishable. It is not 
inconceivable that the petitioner was not 
concerned with the importation of the coins 
as contended by him, and that he acquired 
them after the stage of import had come 
to an end. It is also not beyond the range 
of possibility that the coins had been law- 
fully imported by some one and then ac- 

uired by the petitioner. The Notification 

ted 10th of September, 1949 does not 
prohibit the import of coins of the nature 
mentioned therein absolutely; it does envi- 
sage import with the permission of 
Reserve Bank. In the absence of any data 
how and when the seized coins had been 
imported, if at all, it is not fair to conclude 
that the petitioner was concerned with their 
import. 


11. That the entire approach of the Cus- 
toms Authorities right up to the Collector 
to the case was legally wrong and regret- 
tably biased is revealed by what was men- 
tioned in para 11 of the affidavit-in-reply. 
I reproduce the following extract therefrom: 


“It is submitted by these respondents that 
the petitioner failed to satisfy the adjudicat- 
ing officer that he came to possess the seized 
goods from tribal people. Rather the mode 
of concealment of the seized goods, non- 


availability of the kind of goods seized at 
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the place of residence of the petitioner, pre- 
sence of foreign coins in the seized goods 
and absence of any link between the ac- 
count books as maintained by the petitioner 
and the receipts as produced by him before 
the Adjudicating officer and the result of en- 
quiry made by the Customs Officers subse- 
quent to the seizure and the petitioner's 
place of residence being very close to Paki- 
stan indicated clandestine importation of the 
seized goods.” 


In the show cause notice, copy Annexure 5, 
issued to the petitioner by the Collector, 
again, it was not mentioned that there was 
evidence to show that the petitioner had im- 
ported the coins from Pakistan. The actual 
words used were that “there is reason to be- 
lieve” that the coins had been imported by 
him from Pakistan. The phraseology of the 
notice thus clearly indicates that apart from 
some suspicions there was no dependable 
evidence in the possession of the Collector 
indicating the commission of the offence 
charged. In Para 1 of the Collector’s im- 
pugned order dated 16-10-1961 it is men- 
tioned: “Shri Amulya Chandra Paul could 
not produce any valid document for legal 
importation of the goods, and that the mode 
of concealment, disparity in the prices of 
seized goods in India and Pakistan, the peti- 
tioner’s admission of having brought the 
coins from Belonia, a place on the Indo- 
Pakistan border, led the Customs Officers to 
believe that the obsolete coins found in pos- 
session of the petitioner had been illicitly 
imported into India”. . 

In para 2 of the order the Collector hap- 

ened to discuss the evidence collected by 

is subordinate staff against the petitioner. 
His findings were that all the witnesses had 
that obsolete coins are not sold in 
belonia, that there was no dealer in such 
coins in that town, and that some of those 
witnesses had “opined” that obsolete coins 


“might” have been imported from 
Pakistan. He founded the verdict 
of guilty on the facts (vide para 5 


of his order) that the seized coins were bein 
brought from a border town where suc 
coins are not available, that the receipts pro- 
duced by the petitioner do not lend support 
to the entries made in the account books 
kept by him, that it is unbelievable that the 
purchases, if any, made by the petitioner 
would remain unaccounted fie and that as 
such no reliance could be placed on those 
receipts. Other factors relied upon by the 
Collector to support his verdict were the 
modus operandi of the coins, their having 
been brought from a town where they are 
not available, and existence of some foreign 
coins amongst them. 


I am afraid none of these factors is con- 
sistent with the conclusion that the goods 
had been smuggled from a foreign country 
and that the smuggler was none other than 
the petitioner. Jt has to be emphasised that 
the coins are admittedly such, which had 
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originally been issued by Government of 
India, before 1947, and if so they could be 
collected from somewhere within India. In 
the case of Sanwarmal v, Collector of Central 
Excise and Land Customs, AIR 1964 Assam 
and Nagaland 121, some cinnamon had been 
seized from Sanwarmal and the goods were 
confiscated and penalty imposed on him 
under Section 167 (8) of the Sea Customs 
Act, The High Court observed in Para 58 
of its judgment that though cinnamon doeg 
not fall within the ambit of Section 178-A 
of the Sea Customs Act, yet the Collector 
has dealt with the case in a manner as iff 
when a person was found with cinnamon 
which could not be imported without a 
licence, the burden was on him to prove 
that he came by it honestly. 


The Collector wanted the accused, 
the High Court observed er, to 
prove that he got cinnamon legally 
and had then taken the goods 


from Calcutta to Shillong. This approach 
of the Collector was held to be illegal and 
in consequence his order confiscating the 
goods was quashed. Likewise appears to be 
the situation respecting the case in hand. 
The Collector assumed on the basis of cer- 
tain suspicious circumstances, already detail- 
ed above, that it was for the petitioner to 
establish that he had come into possession 
of the goods by some honest means or that 
they were not ee goods. Since his 
approach to the whole case was prejudicial 
to the petitioner and is opposed to the prin- 
ciples enunciated by the Supreme Court in 
the case of Amba Lal AIR 1961 SC 264 
(supra), -I have to adjudge it and the ulti- 
mate conclusion reached on the basis thereof 
as unjustified in Jaw. 


12. The contention canvassed by Amba- 
lal before the Supreme Court was that 4 


part of the goods seized from him had been +“ 
imported by him from Pakistan before -the~. 
Customs Barrier had been established. be- , 


tween Pakistan and India in 1948, while the 
Department vehemently urged that he had 
imported the goods after that date. Since 
there was no evidence to sustain the version 
of the Customs Authorities, the Supreme 
Court on holding that the’ onus lay on the 
Authorities to prove the charge quashed the 
order concerning that part of the goods. The 
facts of N. G. Roy’s case, AIR 1968 Cal 
524 cited above bear a close parallel to the 
facts of the case in hand. The Calcutta 
High Court held in that case, that though the 
goods had clearly been imported from Eng- 
and against the Government’s Notification 
issued under Imports and Exports (Control) 
Act, 1947, yet there being no evidence that 
the petitioner N, G. Roy was concerned with 
their importe*“_-it was not possible to sus- 
tain Z aofiscation order made by the 
Collector = * 

Some of the watches seized from Shak 


Hastimal of the Andhra Pradesh case, 
AIR 1969 Andhra Pra 189 referred 


f 
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to above were f clearly foreign make 
but the High Cour: quashed the Collectors 
order of confiscation on the findings that 
the importation of -watches is only restricted 
and not completely prohibited, that there 
is no prohibition against the free purchase 
and sale of imported watches within the 
eountry even if they be imported, that mere 
possession of imported watches is not an 
offence, and that ir such circumstances from 
the mere failure of the person in possession 
of foreign-made watches to properly account 
for such possession, it cannot be legitimately 
inferred that the watches had been imported 
in contravention o- the Imports (Control) 
Order. Following the ratio of the decisions 
in the three cases tust discussed, I hold that 
the Collector went clearly wrong in confis- 
cating the coins and imposing a penalty of 
Rs. 6.000 on the petitioner on the sole 
ground that the latter had failed to establish 
that he had acquired the coins in some legi- 
timate manner. Tne burden of establishing 
that the coins had been imported from some 
foreign country anid that the petitioner was 
concerned with ir importation squarely 
rested on the Customs Authorities, and on 
their failure to marshall any evidence to 
support those facts it was clearly wrong for 
the Collector to make the impugned order. 


18. Shri H. C. Nath vehemently urged 
that since writ court is not an ordinary court 
of appeal, it is not open to it to examine the 
correctness or otherwise of a finding of fact 
recorded by a tribunal located within its 
jurisdiction. 
aw, the submission made by Shri H. C. Nath 
is unexceptionable. However, it is beyond 
dispute that if a finding of fact is based on 
no evidence, that has to be considered as 
an error of law which can be corrected by 
a writ of certiorari. The Supreme Court 
“sheld in the case of Syed Yakoob v. K. S. 
. Radhakrishnan, AIR 1964 SC 477, that the 
, Jurisdiction of High Court to issue a writ 
of certiorari is a supervisory jurisdiction and 
the Court exercising it is not entitled to act 
as an appellate Court. This limitation neces- 
sarily means that findings of fact reached 
by the inferior court of Tribunal as a result 
of the appreciation of evidence cannot be 
reopened or queszioned in writ proceedings. 


The Supreme Court at the same time 
pointed out that an error of law which is 
apparent on the face of the record can be 
corrected by a writ, but not an error of 
fact, however grave it may appear to be. 
In regard to a finding of fact recorded by 
a Tribunal, the Supreme Court emphasised, 
a writ of certiorari can be issued if it is 
shown that in recording the said finding the 
Tribunal had erroneously refused to admit 
admissible and material evidence, or had 
erroneously admitted inadmissible evidence 
which has influenced the impugned finding. 
The Supreme Court observed further that 
if a finding of fact is based on no evi- 
dence, that would be regarded as an error 
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of law which can be corrected by a writ of 
certiorari. I have shown above that the 
Collector had absolutely no evidence in sup- 
por of the verdict that the coins had either 
een imported or that the petitioner was 
connected with their importation. The con- 
clusion I am therefore led to is that there 
is a clear error of law apparent on the face 
of the record and so this Court has the right 
to duash the order dated 16-10-1961 of the 
Collector by issuing a writ of certiorari. 


14. As a result, I accept the petition and 
quash the orders issued by the Collector and 
the one passed by the Central Board of 
Revenue by issuing a writ of certiorari against 
all the respondents who shall also pay the 
costs of the proceedings to the petitioner. 
Advocates fee Rs. 100. 





Petition allowed. 


AIR 1971 TRIPURA 8 (V 58 C 4) 
R. S. BINDRA, J. C. 


Sudhir Chandra Das and another, Appel- 
lants v. The State, Respondent. 


Criminal Appeal (Jail) No, 8 of 1969, 
D/- 15-11-1969, from Judgment and order 
of Addl. S. J., Tripura in Sessions Trial 
No. 26 of 1968. 


(A) Evidence Act (1872), Section 88 — 
Presumption under — Telegram purporting 
to have been sent by one ‘S, D? — No parti- 
culars of ‘S. D? mentioned in telegram — 
Nor any evidence that signature reading 
S. D? on document was that of accused 
S. D? Telegram cannot be presumed to 
have been registered by accused ‘S, D? 


(Para 12) 
(B) Evidence Act (1872), Section 27 — 
Discovery —— Dao and umbrella recovered 


from house of accused in pursuance of his 
statement —— Articles not found stained with 
human blood — Articles discovered, common- 
place ones — Recovery of articles cannot 
constitute incriminating circumstance against 
accused. (Para 13) 


(C) Evidence Act (1872), Section 30 — 
Confession of accused —- Cannot be basis of 
conviction of  co-accused Confession 
against co-accused can be used only to sup- 
port other evidence. AIR 1949 PC 257 and 
AIR 1952 SC 159, Rel. on. (Para 14) 


(D) Evidence Act (1872), 5. 24 — Con- 
fession — Corroboration — A and B charged 
with murder — B confessing that he struck 
a blow with a dao on deceased — Deceased 
cousin brother of B — Before confession 
some people informing B that his brother lay 
injured — A and B going to scene of occur- 
rence — B leaving scene of occurrence tell- 
ing the people present that he would bring 
dao to improvise stretcher for deceased — 
Accused did not return to the scene or to 
his house —- Held it was legitimate to infer 
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that story given by B in confessional state- 
ment stood re-inforced and corroborated. 
(Para 16) 

(E) Criminal P. C. (1898), Section 271 — 
Plea of guilty — What amounts to. 

Where the accused said “I have commit- 
ted the offence I had given a dao blow. I 
did not give the dao blow voluntarily.” 

Held, that the plea when read as a whole 
did not amount to confession of offence. 
The force and value of the words “I have 
committed the offence” was wiped cut by 
the statement that the blow was not admin- 
istered voluntarily, (Para 19) 

(F) Criminal P. C. (1898), Section 210 (2) 
— Scope — Magistrate not to ask accused 
to plead to the charge. 


Provision of Section 210 (2) 
authorise the Magistrate to call upon the 
acevised to plead to the charge. That is 
only the privilege of the trial court. There- 
fore, any statement that the accused may 
make when asked by the committing Magis- 
trate to plead to the charge has to be igno- 
red and would be inadmissible in evidence. 
When a statute confers a power on certain 
officials, that power can be exercised only 
by those officers and no other officer can 
exercise that power. AIR 1986 PC 258 (2) 
and AIR 1964 SC 858, Rel. on. (Para 19) 


(G) Penal Code (1860), Sections 34 and 
$02 — Scope and effect of Section 34 — 
A and B charged under Section 302 read 
n Section 34 — A acquitted — Liability 
of B. 


Where all the accused except one are ac- 
quitted, that one cannot be convicted for 
the offence read with Section 34, where the 
charge was that he, along with the other 
accused, had committed the offence in fur- 
therance of the common intention of ail. He 
can be convicted only for the offence which 
he himself is proved to have committed. AIR 
1968 SC 728 and AIR 1968 SC 1418 and 
AIR 1957 SC 465 and AIR 1956 SC 51, Rel. 
on. (Para 20) 


Cases Referred : Chronological 
(1968) AIR 1968 SC 728 (V 55) 
1968 Cri LJ 872, Baul v. State 20 
(1964) AIR 1964 SC 358 (V 51) = 
1964 (1) Cri LJ 268 (2), State of 
__ Uttar Pradesh v. Singhara Singh 19 
(1963) AIR 1968 SC 1418 (V 50) = 
1968 (2) Cri LJ 351, Krishna v. State 
__ Of Maharashtra 
(1957) ATR 1957 SC 465 (V 44) = 
1957 Cri LJ 581, Zabar Singh v. 
_ State of Uttar Pradesh 20 
(1956) AIR 1956 SC 51 (V 43) = 
1956 Cri LJ 147, Prabhu Babaji v. 
_ State of Bombay 
(1952) AIR 1952 SC 159 (V 89) = 
1952 Cri LJ 889, Kashmira Singh  . 
= v. The State of Madhya Pradesh 14 
(1949) AIR 1949 PC 257 (V 86) = 
50 Cri LJ 872, Bhuboni v. The 
King 14 


does not 


Paras 


20 
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(1986) AIR 1986 PC 258 (2) (V 28) = 
37 Cri LJ 897, Nazir Ahmad v. King 
Emperor Ig 


A. Chakraborty (Amicus Curiae), D. K. 
Sarkar, for Appellant No. 1; H. C. Nath 
Govt. Advocate, for Respondent. 


JUDGMENT: The two appellants, Sudhir 
Chandra Das and Satya Ranjan Das, were 
charged, under Section 802 read with Sec- 
tion 34 of the Indian Penal Code before Shri 
S. M. Ali, Additional Sessions Judge, Tri- 
pura, for having murdered Gobindalal Das in 
the early part of the night of 25th of April, 
1968, in the area of village Pekuchhera. They 
were both found guilty and each sentenced 
to life imprisonment. They challenge the 
correctness of their conviction and the sen- 
tence, 


2. The murder of Gobindalal Das came 
to light in somewhat quixotic manner. Some 
women of Halam tribe of Pekuchhera, in- 
cluding P. W. 4 Joytanting and P. W. 5 
Naikubjang, happened to go to the market 
at Panisagar on the 25th of April, 1968, for 
selling their load of fuel wood. They re- 
turned from the market after the darkness 
had descended. On their way back, they 
heard a person lying deep down on the slope 
of the road moaning and articulating the 
words “mother, mother”. The women got 
frightened. They believed that either it was 
a case of an attempted manslaughter or some 
carnivorous animal had mauled the man. On 
reaching the village, this set of women re- 
ported the occurrence to Raitenthai P. W. 1, 
the Sardar of the para of Halams and a 
member of the Gao Panchayat. Raitenthai 
collected a few villagers including Sudar- 
shan, a Bengalee, and then all made for the 
place of occurrence. The injured man had 
a large number of cut wounds in the regions 


of throat and head and he was helplessly . 


tossing on the ground because of the pain. 
He was almost hovering between life and 
death. Sudarshan aforementioned identified 
the injured as an uncle of the accused Sudhir. 
On getting that information, Raitenthai, ac- 
companied by Pairenbul, went to the house 
of Sudhir and reported the occurrence to 
him. Sudhir and the accused Satya, who 
was then in the house of Sudhir. accompa- 
nied the two visitors to the house to the 
place where Gobindalal lay injured. The 
two accused, on reaching the place, confirm- 
ed that it was Gobindalal Das. The accused 
Satya then left the place on the pretext of 
bringing a dao for cutting branches of the 
trees in the area to improvise a stretcher for 
carrying the injured to the house. He never 
returned either to the place of occurrence 
or to the house of Sudhir. Raitenthai sent 
for the Gao Pradhan Debendra Chandra 
Debnath P. W. 9 through Joyram and Jai- 
tambul. About an hour after the arrival of 
Debendra Chandra at the spot, the injured 
expired. He, therefore, sent Bulbul alias 
Saradindu Chakraborty P. W. 15 and another 
person to the police station Dharmanagar for 
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reporting the occurrence. The report was 
lodged with Manindra Sen Gupta P. W. 22, 
the Officer-in-charge of the police station, 
at 2 A. M. on 26th of April. After making 
an entry in the general diary, Shri Gupta 
left for the scene of occurrence where he 
reached at about 4 A. M. He recorded the 
statement, Ext. P-10(b), of the accused 
Sudhir respecting the identity of the decea- 
sed and other matters. He considered that 
statement to be the first information report 
and so started the investigations. The docu- 
ment Ext. P-10(b) was sent by him at 9 A, M. 
to the police station for registration of the 
case. He prepared the inquest report, col- 
lected some bloodstained earth from the spot, 
arranged a few snaps of the deceased, and 
then sent the cadaver to Panisagar for auto- 
psy. He searched frantically for the accused 
Satya but failed. He then arranged a police 
dog from Agartala to pa him in tracking 
the culprit. He contacte the Officer-in- 
Charge of the police station Fatikroy for help 
in the matter of arresting the accused Satya. 
On 13-5-68, he sent a radiogram to the Offi- 
cer-in-charge of the police station Sabroom 
that the accused Satya was reported to be 
somewhere within his jurisdiction and so he 
should take steps to arrest him. Satya was 
actually arrested on the morning of 14-5-68 
by Jogesh Chandra Das P. W, 14 from the 
village Magurchhera. 


8. After Satya had been arrested by 
Jogesh Chandra, he (Satya) made a lengthy 
statement before the latter at the police Out- 
Post, Manu Bazar. Jogesh Chandra was 
then in charge of that Out-Post. This Jogesh 
Chandra forwarded Satya to the Magistrate 
through the Officer-in-Charge of the police 
station Sabroom for recording his confes- 
sional statement. The confessional statement 
Ext. P-12 of Satya was recorded by Shri 
` Amal Kumar Roy, the Sub-divisional Magis- 
trate at Kailasahar, on 18th of May, 1968. 
The Court Sub-Inspector, Sabroom, sent a 
radiogram to Shri Gupta, informing him that 
in the confessional statement made by Satya 
he had implicated the accused Sudhir. It 
is after the receipt of that information that 
Shri Gupta happened to arrest Sudhir. 


4, The accused Sudhir is said to have 
disclosed to Shri Gupta on 8-6-1968 that 
lie had kept one dao and an umbrella, used 
by him in committing the offence, in his 
house and so could produce the same. The 
accused Sudhir was then taken to his house 
and from within the southern hut of his 
house he produced the dao M. O. 1 and the 
umbrella M. O. 2. None of the two arti- 
cles was found stained with blood. 


5. On 5-8-1968, Shri Gupta seized cer- 
tain documents relating to one Money Order 
for Rs. 80, sent by accused Satya in the 
name of the deceased Gobindalal when he 
(Satya) was employed as a labourer with 
Sudhangshu Kumar Datta P. W. 11 at 
Magurchhera, police station Sabroom. There- 
after, on 14-8-1968, Shri Gupta seized the 
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original telegram, Ext. P-25, alleged to have 
been sent by the accused Sudhir on 27-4- 
1968 to Ketaki Ranjan Das (a brother of the 
accused Satya) of Fatikroy communicating 
that Gobindlal Das had expired and enquir- 
ing the whereabouts of the accused Satya. 


6. The post mortem examination was car- 
ried: out by Dr, S. C. Sircar P. W. 18 at 
2-45 P. M. on 26-4-1968 at Panisagar. He 
found no less than eight cut wounds on the 
various parts of Gobindalal including the 
neck and the head. The muscles and the 
blood vessels of the face and neck were 
cut, The wounds, the witness testified, were 
homicidal in nature. He gave the expert 
opinion that the death was attributable to 
haemorrhage and shock borne of the oerie- 
vous injuries, occasioned to the decease 


7. It is necessary, at this stage, that the 
nature and the contents of the confessional 
statement Ext, P-12 should be set out here, 
That would help us to understand what led 
the Investigating Officer to prosecute the two 
accused. The accused Satya mentioned in 
that statement that some time after he had 
migrated from East Pakistan he made ac- 
quaintance with his co-accused Sudhir and 
began to put up in the house of the latter, 
During the course of his stay in that house, 
he developed illicit intimacy with Sailabala, 
the widowed mother of Sudhir. Sometime 
thereafter the deceased Gobindalal also trek- 
ked on from East Pakistan to the village of 
the accused Sudhir and met the latter. Saila- 
bala raised no objection to Gobindalal also 
staying in her house and so he too took up 
residence there. In course of time, Gobinda- 
lal began to earn money and he shared his 
earnings with Sailabala with a view to pay 
off the charges of the food which he. hap- 
pened to take from her. A suspicion enter- 
ed the mind of Satya that Sailabala had fall- 
en in the hands of Gobindalal. He, therefore, 
lodged protest with Sailabala but she refuted 
the charge and affirmed that she was in love 
with him and not with Gobindalal. However, 
that profession of Sailabala did not carry 
conviction with Satya. The canker of jea- 
lousy remained lodged within the mind and 
heart of Satya. He, therefore, kept watch 
over mutual connections between Sailabala 
and Gobindalal, and felt convinced that Saila- 
bala was more warm towards Gobindalal 
as compared to himself. Satya affirmed 
further in his confessional statement that the 
accused Sudhir had illicit connections with 
one P that Gobindalal one day hap- 
pened to make amorous overtures to that 
woman, that Juthika reported that develop- 
ment to Sudhir, that Sudhir felt CE 
upset and was very hot with Gobindalal, and 
that Sudhir then took him (Satya) into con- 
fidence about his intention to murder the 
latter in the jungle by beguiling him to that 
place on the pee that he wanted to culti- 
vate a plot of land there. It was also given 
out by Sudhir that he would carry a dao 
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concealed in an umbrella to achieve that ob- 
o Sudhir asked Satya to accompany 
im armed with a weapon when he (Sudhir) 
would move out with Gobindalal. Sudhir 
dispelled the suspicions given vent to by 
Satya by affirming that he would give cur- 
rency to the rumour that Gobindalal had been 
killed by some one when he went out “to 
commit acts of roguery”. About 20 to 25 
days after the conspiracy had been finalised, 
Satya went on to state, at about 7/8 P. M. 
Sudhir left in company with Gobindalal, and 
he (Satya) followed them at a short distance 
in a clandestine manner armed with a cud- 
gel. Sudhir gave a push to Gobindalal at a 
place about half a mile from his residence, 
Gobindalal fell “on a low land”, and then 
Sudhir took out the dao from within the 
umbrella and administered some blows there- 
with on the person of Gobindalal. The vic- 
tim raised an outcry but Sudhir, unmin 
of that gave more blows to him. Just then, 
Satya added, he heard some tribal people 
talking between themselves nearabout. He, 
therefore, secured the dao from Sudhir and 
struck a blow therewith on the neck of 
Gobindalal, perhaps to kill him outright so 
that his cries may not be heard by way farers 
and lead to arrest of the culprits. e cud- 
gel carried by Satya was roppen at the place 
and then he and Sudhir fled from there. 
Sudhir replaced the dao inside his umbrella 
and brought the two articles with him. 
While on the run, Sudhir told Satya that he 
would go to his house for getting two battles 
of liquor which he wanted to sell in the 
market to buy rice with the proceeds there- 
of. Sudhir advised Satya not to go to his 
house. Consequently Satya went elsewhere 
for a while. Sudhir took two bottles of 
liquor from his house and left for the mar- 
ket along wi is younger brother. How- 
ever, he could find no buyer for the liquor 
and so they all had to sleep during the night 
without any food. At about 10-45 P. M. 
on the same night, some tribal people shout- 
ed out to Sudhir, and when Sudhir met 
them he was told that his uncle lay injured 
in the jungle. Sudhir then asked Satya to 
accompany him to the place, and so they 
both went with those tribal people to the 
place where Gobindalal lay injured. On their 
arrival at the spot, Gobindalal asked for water 
which was arranged by Satya. The condi- 
tion of Gobindalal being grave, Satya left for 
his house to bring a dao for preparing a 
“machang?” (an improvised stretcher). In- 
stead of bringing a dao to the place for the 
purpose mentioned, Satya took the money 
and the clothes lying in the house and went 
to Kumarghat, boarding a truck from Pani- 
sagar. On the next day he proceeded in the 
same truck to Agartala and then left “or 
Udaipur. From the latter place he went to 
Manu Bazar in Sabroom Sub-division. He 
spent 8 days at Manu Bazar when he-hap- 
pened to work as a carpenter. During that 
short stay at Manu Bazar he developed sc- 
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quaintance with Prasanna Datta, the father of 
Sudhangshu Kumar Datta P. W. 11, of 
Magurchhera, and so managed to get em- 
ployment with him as an agricultural labour- 
er. He had Rs. 15 with him which he made 
over to Prasanna Datta and requested the 
lattér that he should lend him another Rs. 15 
and send a Money Order for Rs. 80 to 
Gobindalal, and that was done. He also 
wrote a letter to the latter. However, he 
did not get acknowledgment receipt of the 
Money Order sent or any reply to the letter 
posted. He had no knowledge if Gobindalal 
was still alive, Satya stated while concludin 

the confessional statement, and then adde 

that he was arrested by the police and 
brought before the Magistrate. 


8. It is on the basis of the data outlined 
above that the police charged the two ac- 
cused under Sections 302/84, I. P. C. 

9. Both the accused entered the plea of 
not guilty. The defence set up was one 
of pure denial. Of course, no witness was 
examined by the accused, nor any other evi- 
dence relied upon. 


10. The prosecution examined no lesg 
than 22 witnesses. The conviction of both 
the accused was claimed on the basis of the 
confessional statement made by the accused 
Satya, the recovery of dao and umbrella at 
the instance of the accused Sudhir, and cir- 
cumstantial evidence of the nature which’ I 
shall presently dwell upon. 


11. The learned Additional Sessions Judge 
believed the prosecution story in its entirety 
and put faith in the various pieces of circum- 
stantial evidence relied upon by it. 


12. In the first instance I would like to 
take up the arguments addressed at the bar 
by Shri Sarkar, the learned Advocate repre- 
senting the accused Sudhir. He submitted 
that the trial Court was wholly wrong in 
founding the conviction of Sudhir on the 
confessional statement Ext, P-12 made by 
his co-accused Satya. He stated further that 
the telegram Ext. P-25 alleged to have been 
sent by Sudhir to Ketaki Ranjan, a brother 
of the accused Satya, is not proved to have 
been registered by him. Another point urged 
by him was that none of the prosecution wit- 
nesses had affirmed that Sailabala, the widow- 
ed mother of Sudhir, was a woman of loose 
character, or that there was rivalry between 
the deceased Govindalal and the accused 
Satya in claiming that woman, or that the 
accused Sudhir had illicit intimacy with 
Juthika, or that Gobindalal had also an eye 
on that woman. Shri H. C. Nath, appearing 
for the State, frankly conceded that there 
was no evidence beyond what is mentioned 
in the confessional statement Ext, P-12 esta- 
blishing loose morals of Sailabala and Juthi- 
ka, or that Sailabala and Juthika had excited 
rivalries between Gobindalal and Satya and 
Gobindalal and Sudhir respectively. Shri H. 
C. Nath also could not controvert the as- 
sertion of Shri Sarkar that prosecution had 
failed to prove by any dependable evidence 
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that the telegram Ext, P-25 had been regis- 
tered by the accused Sudhir. 


Section 88 of the Evidence Act provides 
that the Court may presume that a message, 
forwarded from a telegraph office to the per- 
son to whom such message purports to be 
addressed, corresponds with a message deli- 
vered for transmission at the office from 
which the message purports to be sent, but 
the Court shall not make any presumption as 
to the person by whom such message was 
delivered for transmission. The language of 
the section is much too plain to demand any 
serious analysis to find out its exact scope. 
t is true that the telegram Ext. P-25 pur- 
ports’ to have been sent by one Sudhir Das. 
However, no particulars of Sudhir Das are 
mentioned in that telegram, nor is there any 
evidence that the signature reading ‘Sudhir 
Das’ on the document is that of the accused 
Sudhir, Hence, the trial Court was clearly 
wrong in treating this telegram as constitut- 
ing a piece of circumstantial evidence indicat- 
ing the culpability of Sudhir respecting the 
murder of Gobindalal. 


13. Another piece of circumstantial evi- 
dence utilised against Sudhir by the trial 
Court is that the dao M. O. 1 and the um- 








or that there was any other evidence except- 
ing what is mentioned in the disclosure state- 
ment Ext. P-12 to establish that they had 
been used in murdering Gobindalal. Hence, 
assuming that they were recovered from 
ithin the house of the accused that reco- 
very would not constitute any incriminating 
- circumstance. Such articles, it was admitted 
lat the trial, are found in the houses of all 
‘Bengalees putting up in Tripura. 


14. The only other evidence which the 
trial Court availed of against the accused 
Sudhir was the recitals in the disclosure 
statement made by Satya. This was done 
in terms of Section 80 of the Evidence Act. 
That section enacts that when more persons 
than one are being tried jointly for the same 
offence, and a confession made by one of 
such persons affecting himself and some other 
of such persons is proved, the Court may 
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take into consideration such confession as 


against such other person as well as against 
the person who makes such confession. The 
word “may” in the section makes it clear 
that the Court is not bound in law to use 
confession made by one accused against his 
co-accused and that the legislature has leit 
the matter of utilization of confession for 
such purpose in the discretion of the Court. 
The expression “take into consideration” -used 
in the section has been the subject of a large 
number of judicial pronouncements which are 
in complete sme in holding that it does 
not make the recitals in the confession as 
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constituting evidence against the co-accused. 
It has also been emphasised that such con- 
fessional statement being not given on oath, 
nor in presence of a co-accused, its veracity 
cannot be tested by cross-examination and so 
it should be used against the co-accused with 
circumspection. It may be appropriately 
pointed out that the provisions of the sec- 
tion constitute an exception to the rule that 
a confession is evidence only against the 
maker and not against others who may be 
tried along with him and that as such the 
section has introduced a dangerous element 
in the administration of criminal justice in 
India inasmuch as though such a confession 
is not evidence against a co-accused, speaking 
technically, it may be used against him at 
his trial There is consensus of judicial au- 
thority on the point that the provision en- 
acted in Section 30 must be used with grea- 
test caution and with care to ensure that 
we do not stretch it by a jot beyond the 
legislative intendment. The authorities go to 
the length of expressing apprehension, and I 
think rightly, that the section has introduced 
for the first time in the Indian Evidence Act 
of 1872 an innovation of a very serious cha- 
racter which is liable to cause miscarriage of 
justice if not properly understood and ap- 
plied. Anyway, it provides relief to note that 
it is well settled that the confession made 
by an accused can be used against his co- 
accused only in support of other evidence and 
cannot be made the foundation of conviction 
against him. The exact scope of Section 30 
was discussed by the Privy Council in the 
case of Bhuboni v. The King, AIR 1949 PC 
257. I cannot do better than reproduce the 
relevant extract from the authority. It runs 
as under:— 


“Section 80 applies to confessions, and not 
to statements which do not admit the guilt of 
the confessing party. Section 30 seems to be 
based on the view that an admission by an 
accused person of his own guilt affords some 
sort of sanction in support of the truth of 
his confession against tiers as well as him- 
self. But a confession of a co-accused is 
obviously evidence of a very weak type. 
It does not indeed come within the definition 
of “evidence” contained in Section 8. It is 
not required to be given on oath, nor in the 
presence of the accused, and it cannot be 
tested by cross-examination. It is a much 
weaker type of evidence than the evidence 
of an approver which is not subject to any 
of those infirmities. Section 80, however, 
provides that the Court may take the con- 
fession into consideration and thereby, no 
doubt, makes it evidence on which the Court 
may act; but the section does not say that 
the confession is to amount to proof. Clear- 
ly there must be other evidence. The confes- 
sion is only one element in the consideration 
of all the facts proved in the case; it can 
be put into the scale and weighed with the 
other evidence. The confession of a co-accus- 
ed can- be used only in support of other 
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evidence and cannot be made the foundation 
of a conviction.” 


The Supreme Court cited with approval these 
observations of the Privy Council in the case 
of Kashmira Singh v. The State of Madhya 
Pradesh, AIR 1952 SC 159. 


15. It would be evident from the above 
interpretation of Section 30 of the Evidence 
Act that the confession made by Satya does 
not constitute a piece of evidence against 
his co-accused Sudhir, and that what is men- 
tioned in that document could be availed of 
against Sudhir if there is other relevant evi- 
dence tending to prove his guilt. In other 
words, that confession can be used only in 
support of other evidence and cannot by 
itself form the foundation for convicting 
Sudhir. Since, as held above, there is no 
other evidence to establish the culpability of 
Sudhir in the murder of Gobindalal, the reci- 
tals against him in the document Ext. P-12 
alone cannot form the basis of his convic- 
tion under Section 302, Indian Penal Code. 


16. Now I take up the appeal filed by 
the other convict Satya. The primary evi- 
dence against him is the confessional state- 
ment Ext. P-12. Two important incidents 
mentioned in that confessional statement, and 
which are clearly of incriminatory nature, 
gather corroboration from independent and 
reliable testimony. They are, (1) that some 
tribal people approached Sudhir on tke night 
of 25th of April to inform him that his uncle 
lay injured and that the accused Satya ac- 
companied Sudhir to that place and after 
having stayed there for sometime he (Satya) 
told the persons present that he was proceed- 
ing to the house to bring a dao which he 
required for making an improvised stretcher 
required for carrying the injured and then 
he did not return to that place, and (2) that 
after he had taken employment with Prasanna 
Datta of Magurchhera soon after the murder, 
he had sent a Money Order for Rs. 80/- 
in the name of Gobindalal, the deceased, The 
first of these incidents is proved by the testi- 
mony of Raitenthai P. W. 1 and Pailenbul 
P. W. 2. P. W. 6 Joyram also deposed that 
after Sudarshan had identified the injured as 
Gobindalal, P. W. 1 Raitenthai asked him (the 
witness) and Sudarshan to fetch the Gao 
Pradhan at the spot, and that on their way 
back from Panisagar he saw the accused 
Satya walking away briskly. None of these 
three witnesses is proved to have any motive 
for implicating Satya falsely in the case. 
Hence, their statements have to be accepted 
at face value. Their testimony establishes 
that Satya left the scene of occurrence on a 
false pretext that he would bring a dao from 
the house, that he never returned to the 
place, and that a short while after he was 
seen moving away briskly in the vicinage of 
Panisagar. All these facts are consistent 
with his guilty conscience, It has to be em- 
phasised that the deceased was a cousin bro- 
ther of Satya, that they both jointly were 
putting up in the house of Sudhir, and that 
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the condition of Gobindalal was near death 
when Sudhir and Satya were brought to the 
scene, If in view of that grave cundition of 
his cousin brother the accused Satya could 
slip away from the place on a false pretext, 
it is legitimate to infer that the story given 
by him in the confessional statement stands 
re-inforced and corroborated. 


17. The other incident detailed "above is 
proved by the statement of P. W. 11 Sudhang- 
shu Datta of Magurchhera. He deposed 
that 13 days before his arrest by the police 
of Manu Bazar Out-Post the accused Satya 
was engaged by him as a labourer, that the 
accused deposited Rs. 15/- with him on the 
day of his engagement, that a week thereafter 
the accused got back that sum of Rs. 15/- 
and after securing another Rs. 15/- from him 
sent a Money Order for Rs. 30 to Gobinda- 
Jal at Panisagar, and that the postal receipt 
which was in his (witness’s) possession was 
subsequently secured by the police. Another 
fact mentioned by the witness was that after 
the accused had been engaged by him, he 
(the accused) told his father on enquiry that 
he had come to Magurchhera because he had 
to leave his house on account of quarrel with 
his mother and brothers. This witness is a 
person of status and since he is a rank out- 
sider he could conceivably have no back- 
ground to involve his employee false- 
y in a case so serious as that “of 
murder. Moreover, what he affirmed at the 
trial finds mention in the confessional state- 
ment itself. His statement also gathers cor- 
roboration from the testimony of Sub-Post- 
master Gouranga Bardhan, P. W. 12 who 
deposed that the Money Order receipt Ex. P-3, 
dated 7-5-1968, had been issued by a clerk 
subordinate to him. Gouranga Bardhan also ~ 
proved the office copy Ext. P-8 (a), of that ` 
receipt and affirmed further that the Money 
Order could not be delivered because the ad- 
dressee was reported dead and that he made 
a note to that effect in the office records. He 
also deposed that when search was made for 
refunding the money to the remitter, the 
latter was not found at the address given 
and consequently the Money Order form was 
sent to the Head Office “as unclaimed”. 


18. In his statement under Section 342 at 
the trial, the accused Satya admitted that he 
used to live generally in the house of accused ` 
Sudhir at Panisagar, that at about 10-30 P.M. -` 
on 25-4-1968 he found his cousin Gobindalal 
Das lying injured on the foot-track of Halam 
para in Pekuchhera, that some Halam women 
had heard Gobindalal groaning near the road 
when they were returning from Panisagar 
market, that P. Ws. 1 and 2 then visited the 
house of Sudhir when the latter and 
he (Satya) accompanied them to the spot, 
that he (Satya) after seeing the condition 
of the injured left the place never to 
return, that he thereafter took his money and ' 
clothes from the house of Sudhir and firstly 
went to Kumarghat, then to Udaipur, and 
thereafter to Sabroom where he stayed for 
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three days and worked as a_carpenter, and 
that finally he engaged himself as a plough- 
man with Sudhangshu Datta P. W. 11 of 
Magurchhera. He also admitted that he was 
arrested by the police on suspicion and pro- 
duced before the Magistrate at Sabroom on 
10th of May, 1968, when he made confes- 
sional statement admitting the offence. 
Having made all these admissions, the accus- 
ed then took a somersault and denied his com- 
plicity in the murder of Gobindalal in reply 
to other questions put to him. However, it 
was clearly admitted by him, it may be re- 

eated, that he had been putting up in the 
ease of Sudhir along with his cousin Gobin- 
dalal, the deceased, that he had seen Go- 
bindalal lying injured at an out of way 
place, that he had left that place a short 
while after and never returned there, that he 
collected his money and clothes from the 
, house of Sudhir on the same night and then 
after spending 8/4 days at different stations 
he finally got employed with Sudhangshu 
Datta P. W. 11 at Magurchhera. It was also 
admitted by him that after he was arrested 
from Magurchhera he was produced before 
the Magistrate where he made the confes- 
sional statement. These admissions at the 
trial coupled with non-retracted confession and 
the circumstantial evidence discussed above 
leave no scope for doubt that Satya had 
articipated in the assault made on Gobinda- 
fal and I hold accordingly. 


18. A somewhat difficult question that 
has now to be answered is what offence is 
made out against the accused eee on the 
basis of the evidence marshalled above 
against him. At the trial he pleaded not 
guilty to the charge of murder, The learned 
. ‘Government Advocate placed reliance on the 
document marked Ext, P-30 to support the 
contention that Satya had pleaded guilty to 
the charge. That document is a copy of the 
charge formulated by the committing Magis- 
trate against the two accused under Sec- 
tion 802 of the Code and the statements 
made by the latter after the charge had been 
read over and explained to them. It appears 
that the Magistrate proceeded to record their 
pleas immediately after formulating the 
charge. Sudhir denied having committed the 
offence whereas Satya said: “I have com- 
mitted the offence. I had given a dao blow 
~; on my brother Gobindalal Das. I did not give 
the dao blow voluntarily”. This plea when 
read as a whole does not amount to confes- 
sion of the commission of offence with which 
Satya had been charged. According to his 
statement, he had given one blow to Gobinda- 
lal and that blow had also not been given 
in a voluntary manner. Hence, I fail to see 
how that statement amounts to a confession 
of the offence despite the words, “I have 
committed the offence” used by him, The 
- apparent force and value of these words is 
wiped out by the concluding words of the 
statement that the single blow dealt by him 
was not administered voluntarily. 


A. I. R. 


Moreover, sub-section (2) of Section 210 
enjoins the Magistrate only to read and ex- 
plain the charge to the accused and to sup- 
ply him a copy thereof, if the accused so 
requires. That provision does not authorise 
the Magistrate to call upon the accused to 

lead to the charge. That is only the privi- 
ege of the trial Court. Therefore, any state- 
ment that the accused may have made when 
asked by the committing Magistrate to plead 
to the charge has to be ignored. It was 
held in the case of Nazir Ahmad v. King 
Emperor, AIR 1986 PC 258 (2), that where 
a power is given to do a certain thing in a 
certain way the thing must be done in that 
way or not at all that other methods of 
performance are necessarily forbidden. On 
the basis of this principle the Privy Council 
held in that case that where in the course 
of an investigation an accused person is taken 
to a Magistrate to have his confession re- 
corded, but the Magistrate does not record 
the confession in the manner laid down by 
Section 164 of the Code, the confession can- 
not be admitted in evidence on the oral testi- 
mony of the Magistrate. The Supreme 
Court held in the case of State of Uttar Pra- 
desh v. Singhara Singh, AIR 1964 SC 858, 
that when a statute confers a power on cer- 
tain judicial officers, that power can obvious- 
be exercised only by those officers and 
at no other officer can exercise that power, 
for it has not been given to him. The point 
that the Supreme Court had to deal with was 
when a second class Magistrate not specially 
empowered by the State Government to re- 
cord a statement or confession under Sec- 
tion 164, Criminal Procedure Code has pur- 
ported to record a confession of the accused 
under Section 164, whether his oral evidence 
to prove the confession will be admissible 
or not. The Supreme Court upheld the prin- 
ciple enunciated by the Privy Council in 
Nazir Ahmad’s case, AIR 1986 PC 258 a 
and on the footing thereof observed that or 
evidence was inadmissible to prove the con- 
fession made before the second class Magis- 
trate who had not been specially empowered. 
I may emphasise that no attempt was made 
before the Supreme Court in that case or 
before the Privy Council in Nazir Ahmad’s 
case, ATR 1936 PC 253 (2) to canvass the 
proposition. that the confessional statement re- 
corded by such Magistrate was admissible in 
evidence. The principle that weighed with 
the Privy Council and the Supreme Court in 
enunciating the rule reproduced is that if 
the direction given by the legislature can be 
violated with impunity then the statutory 
provision might as well not have been en- 
acted. I would, therefore, hold that since 
the committing Magistrate has no jurisdic- 
tion to call upon the accused to plead to the 
charge formulated against him, if he over- 
steps his jurisdiction and calls upon the ac- 
cused to plead to the charge then the plea 
recorded -by him would be inadmissible in 
evidence, ` 
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20. It appears to be well settled on the 
highest authority that where all the accused 
except one are acquitted, that one cannot be 
convicted for the offence read with Sec- 
tion 84, Indian Penal Code where the charge 
was that he, along with the other accused, 
had committed the offence in furtherance of 
the common intention of all. The reason of 
the rule is that in such a case the essential 
element of the offence being committed by a 
number of persons in pursuance of their com- 
mon intention cannot be regarded as esta- 
blished, Of course, in such a situation there 
is no bar to the conviction of the remaining 
accused for the offence which he himself is 
proved to have committed. In support of 
these propositions reference may usefully be 
made to the cases of Baul v. State of U. P., 
AIR 1968 SC 728, and Krishna v. State of 
Maharashtra, AIR 1968 SC 1418. It was 
held in the case of Baul that when two ac- 
cused are convicted by the Sessions Court 
under Section 802 read with Section $4 and 
one of the accused is acquitted by the High 
Court in appeal, the other accused cannot be 
convicted under Section 802 simpliciter in 
the absence of proof of exact nature of in- 
juries caused by each accused. It cannot be 
postulated in such circumstances, it was stat- 
ed further, that the other accused alone 
caused all the injuries. The Supreme 
Court happened to examine the question at 
anvil in details in the case of Krishna. In 
that case the High Court had acquitted three 
out of the four accused charged for an offence 
under Section 802, read with Section 34 on 
the principle of the benefit of doubt in 
view of the fact that their identity had not 
been established, but convicted the fourth 
under Section 302 read with Section 84 hold- 
ing that he had committed the offence alon 
with one or other of the acquitted accuse 
The Supreme Court set aside the conviction 
of the fourth accused describing it as “clearly 
wrong”. It was observed that when accused 
were acquitted either on the ground that evi- 
dence was not acceptable or by giving bene- 
fit of doubt to them the effect in law would 
be that they did not take part in the offence. 
Hence, it was observed further, the effect 
of acquittal of the three accused was that 
they did not conjointly act with the fourth 
accused in committing the murder. If that 
was so, the Supreme Court concluded, the 
fourth accused could not be convicted under 
Section 802 read with Section 34 for having 
committed the offence jointly with the acquit- 
ted persons. The view taken in the cases 
reported in AIR 1957 SC 465, Zabar Singh 
v. State of Uttar Pradesh, and AIR 1955 SC 
51, Prabhu Babaji v. State of Bombay was 
also identical. 


21. Let us now apply the principles out- 
lined above to the facts of the case in hand. 
The charge on which the accused were tried 
was under Section 302 read with Section 34, 
Indian Penal Code. It was specifically men- 
tioned in the charge that the two, accused, 
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Sudhir and Satya, had committed the murder 
of Gobindalal pursuant to their common in- 


tention to murder him. At no stage of the . 


enquiry or trial it was the case of the prose- 
cution, that murder had been committed ex- 
clusively by any one of the two accused or 
that any other person had joined with them 
in committing the felony. Nor was any evi- 
dence led to pore that it was Satya who 
had exclusively committed the murder. 
Therefore, after the acquittal of Sudhir it 


is not possible to hold Satya guilty of mur- 
der with the aid of Section 84, Indian Penal 
Code, He can, therefore, be convicted only 


for his individual act and not vicariously for 
what other or others may have done res- 
pecting Gobindalal. 


From the confessional statement, Ext. P-12 
all that we can gather is that Satya had ad- 
ministered one blow with a dao to Gobindalal 
before he (Satya) and Sudhir fled from the 
lace on hearing the talks being exchanged 
etween members of the Halam tribe, pro- 
ceeding on the adjoining pathway. Other 
relevant facts mentioned in the confessional 


statement are. that that blow was given by’ 


Satya on snatching the dao from the hand 
of Sudhir in the region of the neck of Gobinda- 
Jal and that occasion for it was provided by 
the facts that Gobindalal had raised the cry 
using the word “mother” and Satya had heard 
the voice of tribal people in the vicinity. 
Obviously, Satya wanted to kill the man out- 
right so that he could not raise any cry and 
involve his assailants in difficulty. The in- 
juries inthe region of the neck of Gobindalal 
were all grievous. Though it is not possible 
to hold that the solitary injury occasioned by 
Satya had caused the death of Gobindalal, yet 


it is too clear that that injury was grievous.. 


in nature. I would, therefore, acquit the 


appellant ve of the charge under Sec-’ 


tion 802 read with Section 34 Indian Penal 
Code and instead convict him under Sec- 
tion 826, Indian Penal Code. 


22. The only question that remains for 
determination is what is the appropriate sen- 
tence that should be imposed on Satya. 
The offence under Section 326 is punishable 
with imprisonment for life, or with impri- 
sonment of either description for a term 
which may extend to 10 years, besides fine. 
I think 10 years’ imprisonment would méet 
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the ends of justice and I order accordingly. a= 
23. As a result of the conclusions record- ` 


ed above, I accept the appeal of both the 


accused and acquit them of the charge under 
Section 802 réad with Section 34 of the 
Indian Penal Code. However, I convict 


Satya under Section 326, Indian Penal Code- 


and sentence him to 10 Maid Rigorous Im- 
prisonment. The accused Sudhir should be 
set at liberty forthwith. 


Appeal allowed. 
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« mention in Section 800, Penal Code. 
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AIR 1971 TRIPURA 16 (V 58 C 5) 
R. S. BINDRA, J. C. 


. “Naresh Ch. Nath, Appellant v. The State, 


Respondent. 
Criminal Appeal (Jail) No. 9 of 1967, D/- 
26-5-1969. i 


(A) Penal Code (1360), Sections 302, 299, 
800, 84 — Murder — Plea of insanity — 
Burden of proof — Evidence Act (1872), 
Sections 101, 105. 


There is no conflict between the general 
burden, which is always on the prosecution 
and which never shits, and ‘the special bur- 
den that rests on tke accused to make out 
his defence of insanity. Where the accused 
is charged for committing murder, prosecut- 
ion cannot succeed by merely establishing 
that the deceased had died as a consequence 
of the injuries inflicted on him by the ac- 
cused, It is incumbeat on it to prove in ad- 


<s dition that those injuries had been caused 


with such intention or knowledge as gen 

8 
court will have to bok into the Lies of in- 
sanity only after it feels satisfied that the 
prosecution has proved the charge of murder 
and not before that stage is reached. The 
evidence brought on the record by the ac- 
cused may not be sufficient to discharge the 
burden under Section 105 of the Evidence 
Act, but it may raise a reasonable doubt in 
the mind of the Judge as regards one or 
other of the necessary ingredients of the of 
fence, itself and if the Judge has such reason- 
able doubt, he has to acquit the accused, for in 
such an event the prosecution will have fail- 
ed to prove conclus-vely the guilt of the ac- 
cused. AIR 1964 5C 1568 and AIR 1962 
(Paras 9, 9A) 


‘: Where the prosecution has proved only the 
actus reus (act of accused) but not the mens 
rea (guilty mind), then even if the evidence 
available on the record cannot establish that 
the accused was of unsound mind at the 
time he administered blows to the deceased, 
yet if that evidence casts doubt in the mind 
of the court in regard to any of the ingre- 
dients of the murder, for example the mens 
rea, the accused is entitled to claim acquittal. 

(Para 11) 


(B) Criminal P. C. (1898), Section 164 (8) 


i: ~~ Confession — Recording of — Duty of 


Magistrate. 


When in the course of an investigation an 


accused person is taken to a Magistrate to 
have his confession recorded but the Magis- 
trate does not record the confession in the 
„manner prescribed by Section 164, the con- 
fession cannot be admitted in evidence. The 
questions put under Section 164 (8) should 
not be in the nature of holding a mere 
mechanical enquiry. and no element of casual- 
ness should be allowed to creep in and the 
Magistrate must fully satisfy that the con- 
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N. C. Nath v, State (Bindra J. C) 


A. I.R. 


fessional statement which the accused wants 
to make is in fact and in substance volun- 
tary. The questions put, must be in pur- 
suance of a real endeavour to find out the 
object of the confession and must be direct- 
ed to eliciting facts which will enable the 
Man ate to judge the character of the 
confession that the accused is about to make. ` 
(Para 18) 

Where the Magistrate had put only 
stereotyped questions to ascertain the volun- 
tary nature of confession, which the accused 
was expected to make, and the confession 
is taken in a casual manner and not with 
the solemnity which the nature of the job 
commends, the confession is inadmissible, 
having not been recorded in the spirit of 
and subject to salutary precautions contem- 
plated by Section 164 (8). (Para 13) 


(C) Evidence Act (1872), Sections 25, 27 
~~ Confession made to Police Officer — No 
recovery in pursuance to it — Confession is 
inadmissible — Section 27 is not attracted. 


| (Para 14) 
Cases Referred : Chronological Paras 
(1964) AIR 1964 SC 1568 (V 51) = 
1964 (2) Cri LJ 472, Dahyabhai 
Chaganbhai v. State of Gujarat 
(1962) AIR 1962 SC 605 (V 49) = 
1962 (1) Cri LJ 521, K. M. Nana- 
vati v. State of Maharashtra 
(1936) AIR 1936 PC 258 (2) (V 28) = 
37 Cri LJ 897, Nazir Ahmad v. 
King Emperor 18 
S. K. Kar (Amicus Curiae), for Appellant; 
H. C. Nath, Govt. Advocate, for Respondent. 
JUDGMENT :— In this Criminal Appeal 
No. 9 of 1967 Naresh Ch. Nath assails the 
correctness of his conviction and sentence of 
ite imprisonment, imposed on him under 
Section 302, I. P. C. He has been represen- 
ted in this Court by Sri S. K. Kar as amicus 
curiae. 


2. The facts of the prosecution story are 
not much in dispute and they also lie with- 
in a short compass. Biraja Debi P. W. 7, 
sister of the accused, had been married for 
about 4 years with the deceased Surendra 
Devnath, who, it is commonly admitted, had 
turned lunatic soon after his marriage. It 
was a market day in the village of Tilthai, 
P. S. Dharmanagar, on 12th of March, 1966, 
About dusk time on that day, two persons, 
Jatindra and Bhanu, informed Prasanna 
Kumar (P. W. 1), when the latter was pre- 
sent in the Bazar at Tilthai, that Naresh, the 
Pagla was administering blows with a dao, 
a dangerous: cutting weapon, to Surendra, the 
deceased of this case. Prasanna Kumar de- 
puted a few persons including Ananda Nath 
to the site of occurrence to verify the cor- 
rectness of information passed on to him. 
About 10 minutes thereafter another person 
Binanda Nath communicated to Prasanna 
Kumar that Surendra had died as a conse- 
quence of the injuries inflicted on him and 
his dead body was lying in a field. Prasanna . 
Kumar then left for Dharmanagar Police 
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station where he lodged the F. I. R. Ext. P-1 
at 11-30 P. M. the same day. The S. H. O. 
Manindra Sen Gupta immediately, after re- 
cording the F. I. R., left for the place of 
occurrence where he reached at. about 3-45 
A. M. on 18th. He prepared the inquest 
report and sent the dead body for -post-mor- 
tem examination. Thereafter he arrested the 
accused and removed the clothes from his 
person as they were stained with blood. It 
is part of the prosecution case that the 
S. HO O. recovered the dao Ext. PM-6 at 
the instance of the accused. 


8. The post-mortem examination was 
done by Dr. Charu Chandra Saha (P. W. 18), 
the medical officer at Dharmanagar. He 
noticed a large number of incised wounds 
on the person of the deceased.- The head 
had almost been severed from the trunk part 
of the body. It was attached to the neck 
by tag of skin measuring 1/4”. In the opi- 
nion of the doctor, all the injuries were ante- 
mortem and had been caused by a sharp. 
weapon, and they were sufficient to cause 
death. The death had occurred, according 
to the testimony of the doctor, due to syn- 
cope resulting from shock and haemorrhage 
caused by severe injuries. 


N. C. Nath v. State (Bindra J. C.) 


4, The prosecution also placed_ reliance 


on the confessional statement alleged to have 
been made by the accused before the Magi- 
strate Sri B. Datta (P. W; 14), on 7-5-1966. 


5. It is on the basis of the material listed 
above that the accused was charge-sheeted, 
on 6-6-1966, under Section 302, I. P. C. 


6. The accused denied the charge on the 
plea that he was of unsound mind at the 
time of the commission of the act attributed 
to him and so was incapable of knowing the 
. nature of his act or that he was doing what 
was either wrong or contrary to law. In 
other words, his defence. was founded on 
legal insanity within the meaning of Sec- 
tion 84, I. P.C. . 

7. On the basis of the material brought 
before him during the course of trial, the 
learned Sessions Judge held that the prose- 
cution had proved beyond reasonable doubt 
that the accused had committed the murder 
of Surendra and that the accused had failed 
to substantiate that he suffered from such, 
a fit of insanity at the time of administering 
blows to Surendra as is contemplated by sec- 
tion 84, I. P. C. Consequently the accused 
was found guilty under Section 802 and sen- 
tenced to lesser of the two penalties, prescri- 
bed for the offence of murder. 

8. Sri S. K. Kar, the learned Counsel re- 
presenting the accused, vehemently challeng- 
ed the finding of the trial Court that the 
ingredients of Section 84, I. P. C. are not 
established from the evidence available on 
the record. He was equally serious in can- 
vassing that the prosecution had failed in 
proving convincingly that the accused had 
administered blows to Surendra with such 
mens rea as to bring the case within the 
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‘ed on him by the accused. 
‘on it to prove in addition that those injuries 
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ambit of Section 800 of the Indian Penal 
Code. 


9. Sri H. C. Nath contended, on the. 
ather hand, that it having been established 
beyond doubt by the prosecution that the 
accused had hacked Surendra with a deadly 
weapon like dao the necessary intention or 
knowledge, contemplated by section 800, 
I. P. C., should be attributed to him, and 
that it was for the accused to satisfy the 
Court by dependable evidence that his case 
falls within the exception mentioned in Sec- | 
tion 84, I. P. C. Sri H. C. Nath also invited 


- the attention of this Court to Section 105 


of the Indian Evidence Act which provides, 
that when a person is accused of any offence, 
the burden of proving the existence of cir- 
cumstances bringing the case within any of 
the General ‘Exceptions in the Indian Penal 
Code, or within any special exception or 
proviso contained in any other part of the 
same Code, or in any law defining the of- 
fence is upon him, and the Court shall pre- 
sume the absence of such circumstances. To 
complete the legal picture bearnig on the 
arguments advanced by the parties’ Counsel 
reference may usefully be invited to Sec- 
tion 101 of the Evidence Act which enacts 
that whoever desires any Court to give judg- 
ment as to any legal right or ernie depen- 
dent on the existence of facts which he as- 
serts, must prove that those facts exist. It 
would, therefore, follow that burden of esta- 
blishing the various components constituting 
the offence of murder rests on the prosecu- 
tion, though it would’ be for the accused to 
discharge the onus of the plea of legal in- 
sanity if and when adopted by him. 


9A. It was observed in Dahyabhai 
Chhaganbhai v. State of Gujarat, AIR 1964 
SC 1568, that there is no conflict between 
the general burden, which is always on the 
prosecution and which never shifts, and the 
special burden that rests on the accused to 
make out his defence of insanity. The pro- 
position that it is for the prosecution to esta- 
blish in a case of homicide that the accused 
had caused the death with the requisite in- 
tention or knowledge (mentioned in Sec. 800 
of the Indian Penal Code) was not challenged 
by Sri H. C. Nath, the learned Government 
Advocate. In other words, it cannot be 
gainsaid that the prosecution cannot succeed 
by merely establishing that.the deceased had 
died as a consequence of the injuries inflict- 
It is incumbent 


had been caused with such intention or know- 
ledge as finds mention in Section 300, I. P. C, 
The defence case, as put before this Court 
by Sri Kar, was that the prosecution has only 
established the actus reus (the act of the 
defendant) but not the mens rea (the guilty 
mind) and as such the conviction under sec- 
tion 302, I. P. C. has no foundations to rest 
upon,, In my opinion, the Court will have 
to look into the plea of insanity only after 
it feels satisfied that the prosecution has 
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proved the charge of murder and not before 
that stage is reached. If the charge of mur- 
der is not proved by the evidence placed 
on record by the prosecution or if that evi- 
dence, examined in the light of defence plea 
or evidence, casts doubt in the mind. of the 
Court to the extent that it cannot hold the 
charge established, properly speaking the 
question of examining the plea of insanity 
would not arise and the accused will have 
earned an acquittal. 


. It was pointed out in the case of Dahya- 
bhai, AIR 1964 SC 15683 (supra) that the 
evidence brought on the record by the ac- 
cused may not be sufficient to discharge the 
burden under Section 105 of the Evidence 
Act, but it may raise a reasonable doubt in 
the mind of the Judge as regards one or 
other of the necessary ingredients of the of- 
fence itself. It may, for instance, the Court 
observed further, raise a reasonable doubt in 
the mind of the Judge whether the accused 
had the requisite intention laid down in Sec- 
tion 299 of the Penal Code, and if the Judge 
has such reasonable doubt, he has to acquit 
the accused, for in such an event the prose- 
cution will have failed to prove conclusively 
the guilt of the accused. The doctrine of 
burden of proof in the context of the plea 
of insanity was expressed by Subba Rao, J., 
as he then was, with his usual incisiveness 
in the following classical language:— 


“(1) the prosecution must prove beyond 
reasonable doubt that the accused had com- 
mitted the offence with the requisite mens 
rea; and the burden of proving that always 
rests on the prosecution from the beginning 
to the end of the trial. (2) There is a re- 
buttable presumption that the accused was 
not insane, when he committed the crime, in 
the sense laid down by Section 84 of the 
Penal Code: the accused may rebut it by 
placing before the court all the relevant evi- 

ence — oral, documentary or circumstantial, 
but the burden of proof upon him is no 
higher than that rests upon a party to civil 


proceedings; (8) Even if the accused was not . 


able to establish conclusively that he was 
insane at the time he committed the offence, 
the evidence placed before the court by the 
accused or by the prosecution may raise a 
reasonable doubt in the mind of the court 
as regards one or more of the ingredients 
of the offence, including mens rea of the 
accused and in that case the court would 
be entitled to acquit the accused on the 
ground that the general burden of proof 
resting on the prosecution was not dis- 
charged.” 


10. Earlier too in the case of K. M. Nana- 
vati v. State of Maharashtra, AIR 1962 SC 
605, the Supreme Court had enunciated a 
similar proposition. It was pointed out in 
that case that the alleged conflict between 
the general burden which lies on the prose- 
cution and the special burden imposed on 
the accused under S, 105 of the Evidence 
Act is more imaginary than real. It was 


N. C. Nath v. State (Bindra J. C.) 


A. I. R. 


observed further that where the accused places 
reliance on an exception, some of the many 
circumstances required to attract the excep- 
tion if proved may affect the proof of all 
or some of the ingredients of the offence. 
To illustrate this proposition, the provisions 
of Section 80, I. P. C. were cited. In such 
a case, it was observed further, though the 
burden lies on the accused to bring his case 
within the exception, the facts proved by 
him may fail to discharge the said burden 
but may still affect the proof of the ingre- 
ae of the offence with which he is charg- 
ed, 


1]. In view of the principles set out 
above, .the defence Counsel was amply justi- 
fied in contending that it is primarily for 
the prosecution to satisfy this Court that all 
the ingredients of the charge of murder are 
established, and that even if the evidence 
available on the record cannot establish that 
the accused was of unsound mind at the 
time he administered blows to Surendra yet 
if that evidence can cast doubt in the mind 
of the Court in regard to any of the ingre- 
dients of the murder, for example the mens 
rea, the accused would be entitled to claim 
acquittal. Sri Kar was equally right in sub- 
mitting that the burden of proof‘resting on 
the accused is no higher than that resting 
upon a party to a civil proceeding. 


12. In the background of these principles 
I now proceed to examine the evidence with 
a view to determining whether the prosecu- 
tion has established convincingly the charge 
of murder, or whether the accused has suc- 
cessfully proved the defence of legal insanity. 
In the first instance, I would like to dispose 
of the defence objection that the learned 
Sessions Judge was in error in taking into 
concern the following pieces of evi- 
ence:— ' 


(i) The confessional statement recorded 
by Sri B. Datta on 7-5-1966; 


(ii) The confession made by the accused 
to the S. H. O. Manindra Sen Gupta; and 


(iii) The recovery of dao Ext. PM-6 at the 
instance of the accused. 


13. I feel convinced that none out of the 
three pieces of evidence is legally admissible. 
The Privy Council held in Nazir Ahmad.v. 
King Emperor, AIR 1986 PC 258 (2), that 
where in the course of an investigation an ac- 
cused person is taken to a Magistrate to have 
his confession recorded but the Magistrate 
does not record the confession in the manner 
prescribed by Sec. 164, Cr. P. C., the con- 
fession cannot be admitted in evidence. Sub- 
section (3) of Section 164 enjoins that a 
Magistrate shall not record any confession 
unless, upon questioning the person making 
it, he has reason to believe that it was made 
voluntarily. The accused was arrested on 
13-3-1966 and he was sent to Sri Datta by 
the S. H. O. on 8-5-1966 for recording his 
confession. On that date the Magistrate 
directed the Sub-Jailor to produce the ac- 
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cused before him on 5th of May, 1966, and 
when on the latter date the accused was 


brought again to the Court room, the Sub-’ 


Jailor was asked to bring him on 7th of 
May, 1966, as the Magistrate was busy with 
other work. In cross-examination Shri Datta, 
the Magistrate, admitted that on 14-3-1966 
he came to know that the accused was in- 
sane. Earlier in his examination-in-chief, the 
Magistrate had affirmed that he had refer- 
red the accused on 14-3-1966 to the Medical 
Officer with the request that the accused 
should be kept under observation with a 
view to finding out if he was insane. Des- 
pite this background respecting the alleged 
insanity of the accused, the Magistrate did 
not probe into the matter of the mental 
condition of the accused on 7-5-1966 before 
recording his confession. Nor he questioned 
„the accused on that day to elicit the truth 
about that matter. 


Admittedly, the Magistrate did not put 
any questions to the accused to find out why 
he was making the confession and when the 
accused had made up his mind to come out 
with the confession. It is not menticned in 
the certificate appended by the learned 
Magistrate to the confessional statement if 
he had allowed any time to the accused on 
7-5-1966 to reflect on the question ‘of advi- 
sability of making the confession, though the 
Magistrate did affirm that he had given 
some time to the accused for the purpose. 


We are not aware how much that time was. 


Again, no enquiry was made to find out 
how long the accused had been in police 
custody after his arrest or why ‘he was 
making the confession after such a long 
time. The Magistrate was frank in conced- 
ing that he did not inform the accused that 
even if he happened to retract the confes- 
sion made it will go against him. Nor the 
Magistrate told the accused that he would 
not be handed over to the police even if 
he did not make any confession. The Magi- 


strate admitted that he had only put stereo- ° 


typed questions to ascertain if the accused 
was voluntarily coming out with the confes- 
sion. 


It has been repeatedly pointed out that 
Ithe questions put under sub-section (8) of 
Section 164, Cr. P. C. should not be in the 
nature of holding a mere mechanical enquiry, 
that no element of casualness should be al- 
lowed to creep in, and that the Magistrate 
should be fully satisfied that the confessional 


_\statement which the accused wants èo make 


is in fact and in substance voluntary. The 
questions put, judicial pronouncements con- 
sistently emphasise, must be in pursuance 
of a real endeavour to find out the object of 
the confession and must be directed to eli- 
citing facts which will enable the Magistrate 
to judge the character of the confession 
that the accused is about to make. I think 
in the instant case the Magistrate did not 
come up to all these expectations. His ad- 
mission that he had put only stereotyped 
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questions to ascertain the voluntary nature ` 
of the confession which the accused was ex- 
pected to make, coupled with the other fea- 
tures outlined above, positively indicates 
that he had done the job in a casual manner 
and not with that solemnity which the nature 
of the job commanded. His further admis- 
sion that he had not taken the precaution 
of examining ‘the Medical Officer to whom 
he had earlier issued the direction to keep 
the accused under observation with.a view to 
findnig out if he was a mental case also 
takes us to the same conclusion. Therefore, 
I hold that the confession having not been 
recorded in the spirit of and subject to salu- 
tary precautions, contemplated by S. 164 (8), 
it is inadmissible in evidncee. 


14, According to Manindra Sen Gupta, 
the Investigating Officer, the accused told 
him on interrogation that he had occasioned 
the death of Surendra with a dao and that 
the dao, Ext. PM-6, was then recovered on 
the pointing out done by the accused. This 
confessional statement quite surprisingly, 
was never reduced to writing. Nor it ap- 
pears to have been made in the presence of 
any one else.. We do not know on what 
date that confession was made and from what 
place the weapon was recovered. Though 
Manindra Sen Gupta affirmed that the re- 
covery memo, Ext. P-4, pertaining to Ext. 
PM-6 had been attested by witnesses, and 
the document does purport to have been 
attested by some persons, those witnesses 
were never summoned much less examined. 
The recovery memo does not bear the signa- 
ture of the accused. In short, excepting the 
solitary statement of the Investigating Offi-’ 
cer, we have no other evidence relating to 
the confession allegedly made before him by ~ 
the accused and the consequential recovery 
of the weapon at the instance of the latter. 
Hence I have no difficulty in describing the 
recovery of the weapon, as nothing but a 
fib in the nature of embellishment. If no 
recovery was effected pursuant to the con- 
fession made by the accused, as held by me, 
the confession becomes inadmissible in view 
of Section 25 of the Evidence Act which 
provides that no confession made to a police 
officer shall be proved as against a person 
accused of any offence. The only exception 
to this statutory provision is enacted in Sec- 
tion 27 of the same Act. However, Sec- 
tion 27 does not come into play because, as 
held above,-no fact is proved to have been 
discovered in consequence of the informa- 
tion received from the accused. I would, 
therefore, rule out of consideration not only 
the confession alleged to have been made 
before the Investigating officer but also the 
latter's averment that he had recovered the 
weapon pursuant to that confession. It 
would follow that the learned Sessions Judge 
had wrongly admitted into evidence the con- 
feSsional statement, recorded under Sec. 164, 
Cr. P. C. as also the confession said to have 
been made by the accused before the Investi- 
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gating Officer and the alleged recovery of 
the weapon Ext. PM-6 at the instance of 
the accused. 


15. The case was registered against the 
accused on the basis of F. I. R. Ext. P-1, 
lodged by Prasanna Kumar (P. W. 1). At 
more than one place it is mentioned in that 
document that not only the accused Naresh 
but also the deceased Surendra was mad and 
for quite some time. It was stated therein 
that Naresh had been mad for about 8 to 9 
years and Surendra for about 5 years. It 
was also stated that after Naresh had run 
mad his father-in-law took the wife and the 
son of Naresh away from him, and that 
Naresh used to spend the major part of his 
time at Chamtilla and Tilthai as against his 
native village Padmabil. In the course of 
his court statement, Prasanna deposed that 
the accused had been insane since before 
the present occurrence. He also affirmed 
the correctness of the recitals made by him 
in the F. I. R. No prayer was made by the 
Public Prosecutor to the trial Court for per- 
mission te declare Prasanna Kumar as hos- 
tile. I, therefore, feel justified in concluding 
that the learned Public Prosecutor accepted 
as correct the assertion made by the wit- 
ness that the accused had been ‘insane since 
before the occurrence as also the recitals 
made in the F. I. R. bearing on that point. 
The next witness Ahlad Debnath also affirm- 
ed in his cross-examination that Naresh had 
been insane since before the occurrence. To 
the same effect was the testimony of P. W. 
3 Jatindra Nath as also of Ananda Nath P. W. 
5. The latter witness brought out another 
fact. He testified that on account of mad- 
ness the accused had once thrown- his son 
into water. This statement was undoubted- 
ly made during cross-examination, but it 
could have been challenged by the Public 
Prosecutor by cross-examination after seek- 
ing the permission of the Court in terms of 
section 154 of the Evidence Act. No prayer 
to that effect was made. 


16. Nirmala Debi (P. W. 6) is the mother- 
in-law of the accused. She too said in her 
cross-examination that the accused had been 
mad since before the tragic occurrence. Her 
statement also remains unchallenged on the 
record. Bidhu Bhusan (P. W. 8), like others, 
said that Naresh had been insane since be- 
fore the occurrence culminating in the trial. 
P. W. 9 Harendra is the elder brother of the 
deceased Surendra. He said in his examina- 
tion-in-chief that Surendra went lunatic soon 
after his marriage and that despite extensive 
treatment he could not be restored to health. 
He stated further that after Surendra be- 
came demented he would stay nearabout the 
house of the accused Naresh and both of 
them would loiter together. Of course, the 
witness deposed that.one day Naresh killed 
Surendra. In cross-examination, however, he 
admitted that Naresh had been insane for 
the last 8 years, though he added that Naresh 
had had some lucid intervals. This last asser- 
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tion does not gather corroboration from any 
other quarter. Since the witness happens to 
be the elder brother of the deceased, that 
assertion on his part, in the absence of depen- 


dable corroboration, can be safely ignored.. 


Sridhar (P. W., 10) deposed in cross-examina- 
tion that both Naresh and Surendra were 
mad. Binanda (P. W. 11) affirmed that 
Surendra and Naresh used to loiter together 
before the occurrence and Naresh had been 
insane for the last 8 years. 


17. Lastly, we have the testimony of the 
Magistrate Sri B. Dutta (P. W. 14) that the 
accused was sent to him by the police on 
14-3-1966, and that on the same date he 
made an order directing the Medical Officer 
to keep the accused under observation and 
submit a report to him. He also deposed 


that the Medical Officer had submitted a. 


report to him on 25-4-1966. However, that 
report was never exhibited though the Medi- 
cal Officer Sri Charu Ch. Saha P. W. 18 was 
examined and he happened to affirm that 
he had kept the accused under observation. 
Why the report made by the witness has 
been withheld from the Court remains un- 
explained. Further, the accused was exa- 
mined by the Medical Officer only after the 
occurrence, while we are concerned, in terms 
of Section 84 of the I. P. C, with 
the state of the mind of the accused at the 
rnoment he made the assault on the deceased. 
Another relevant factor which deserves notice 
is that the Medical officer conceded that he 
is not an expert in mental diseases. Hence 
his averment that when he examined the 
accused in the local Sub-Jail he did not 
notice any abnormality about him is not of 
much consequence.’ To be fair to the ac 
cused, he should have been kept under ob- 
servation by the Medical Officer in the hospi- 
tal itself. A casual examination, once or 
twice, in the Sub-Jail could not have been 
sufficient for formulating any firm opinion 


on the point whether or not Naresh suffered . 


from any mental abnormality or aberration. 
Hence the statement of the Medical Officer 
has no probative value. 


18. To summarise the evidence 
duced above: 


In the F. I. R. itself it is mentioned that 
Naresh had been insane for about 8 to 9 
years and Surendra for about 5 years. Al- 
most all the prosecution witnesses have de- 
posed that Naresh had been mentally derang- 
ed for about 8 years. It has come in prose- 
cution evidence that after Naresh had deve- 
loped lunacy, his father-in-law took his wife 
aud child out of his care. It is also proved 
that the accused had once thrown his son 
into water. The accused had abandoned his 
residence in native village Padmabil and 
would put up near the house of the deceased 
Serendra and that both of them would loiter 
tozether. We have not a scintilla of evi- 
dence to indicate any motive on the part of 
the accused to kill Naresh intentionally. 
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The learned Sessions Judge had relied up- 
on one averment of the accused in his con- 
fessional statement dated 7-5-1966 to sup- 
port the theory of motive behind the mur- 
der, That averment is that when Naresh 
tried to persuade Surendra, on 12-3-1966, to 
take back his wife under ‘his care, Surendra 
felt upset and registered a slap on his 
(Naresh’s) face. However, I have held above 
that the confessional statement is inadmis- 
sible in evidence and as such we cannot base 
our finding on what is mentioned therein. 


19. All this material, I feel satisfied, is 


consistent only with the defence plea that 


the accused was of unsound mind when he 


‘administered a number of blows on the per- 


son of Surendra and killed him at the spot. 
I have no misgivings on the point that at 
the worst the case falls within the wording 
of third proposition enunciated by the 
Supreme Court in the case of Dahvabhai, 
AIR 1964 SC 1568 (Supra). That proposi- 
tion can bear repetition. It is that even if 
the accused is unable to estabish conclusively 
that he was insane at the time he committed 
the alleged offence, the evidence placed be- 
fore the Court by the accused or by the prose- 
cution may raise a reasonable doubt in the 
mind of the Court as regards one or more 
of the ingredients of the offence includin 
mens rea of the accused, and that in sue 
a case the Court would be entitled to acquit 
the accused on: the ground that the general 
burden of proof resting on the prosecution 
was not discharged. I would, therefore, hold 
that the prosecution has failed to bring home 
the charge of murder against the accused 
beyond reasonable doubt. I am equally 
satisfied that the accused has established the 
defence of unsoundness of mind within the 
meaning of Sec. 84, I. P. C. I would, there- 
fore, accept this appeal, set aside the con- 
viction and sentence of the accused, and 
order his acquittal forthwith. Announced. 


Appeal allowed. 


AIR 1971 TRIPURA 21 (V 58 C 6) 
- R. S. BINDRA, J. C. 
Abinash Chandra Gautam, Petitioner v. 


Union Territory of Tripura and another, Res- 
pondents. 


Civil Misc. Petn. No. 2 of 1968, D/- 30-3- 
1970 Appln. for leave to appeal to the 
Supreme Court against judgment and decree 
passed by this Court in'F. A. No. 1 of 1960, 
D/- 28-9-1970. 

(A) Civil Services —- Central Civil Services 
(Conduct) Rules 1955, Rule 12 (1) — Viola- 
tion does not ipso facto result in termina- 
tion of service. 


Though Rule 12 (1) provides that no Gov- 
ernment servant shall, except with previous 
sanction of Government, engage directly or 
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indirectly in any trade or business or under- 
take any employment, yet, a violation of the 
rule does not ipso facto result in the termi- 
nation of his service. (Para 5) 


(B) Constitution of India, Article 133 (1) 
— Leave to appeal to Supreme Court — 
Tests — Question from which date limita- 
tion for added relief, would run is of great 
public importance justifying reference to 
Supreme Court — (Civil P. C. (1908), Sec- 
tion 109 (1), Order 6, Rule 17). 


The test to determine whether a case is fi 
one to be certified under Clause (c) of Arti- 
cle 133 (1) and Section 109, Civil P. C. is 
to find out whether the point involved is of 
great public or private importance, or is ‘of 
such a nature that a decision thereon might 
result in a precedent governing a large num- 
ber of cases or whether there are any other 
exceptional circumstances justifying the grant 
of certificate. Mere existence of a substantial 
question of law is not sufficient to bring the 
case within the ambit of either of the two 
provisions and that the question will be one 
of public importance if it affects not merely 
parties to the case but also a large body of 
other persons: AIR 1953 Raj 42 (FB), Rel. 

(Para 7) 


on. 


The question whether after a plaint is 
amended, the limitation for added relief 
would run from date of amendment or from 
date of suit is a question of great public im- 
portance justifying a reference to Supreme 


Court. (Paras 7, 8) 
Cases Referred : Chronological Paras 
(1969) AIR 1969 Punj & Har 441 


_(V. 56) = 1969 Lab IC 1518 (FB), 
Jagdish Mitter v. Union of India 8 
(1967) AIR 1967 SC 96 (V 54) = 
(1966) 1 SCR 796, A. K. Gupta v. 
Damodar Valley Corporation 6 
(1958) AIR 1958 Raj 42 (V 40) = ` 
ILR (1952) 2 Raj 755 (FB), Gulab 
Bai v. Manphool Bai 7 


B. C. Dev Barma, for Petitioner; J. K. Roy, 
for Respondents. 


ORDER :— This is an application by Abi- 
nash Chandra Gautam under Article 133 of 
the Constitution read with Rule 2 of O. 45 
of the Civil Procedure Code, praying for a 
certificate that it is a fit case for appeal to 
the Supreme Court. 


2. To appreciate the point involved, the 
relevant facts have to be briefly summarised. 
Abinash Chandra, the applicant, was em- 
ployed temporarily as junior Sub-Inspector of 
Police in July, 1949, by the Union Territory 
of Tripura, he was made permanent junior 
Sub-Inspector with effect from 2-1-1951, and 
was then promoted as Sub-Inspector on 9-9- 
1951. With effect from -1-10-1951 he was 
reverted to his substantive rank of junior 
Sub-Inspector and subsequently he was dis- 
charged from service on 8-7-1952. Having 
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felt aggrieved, Abinash Chandra filed a suit 
on 2-12-1952 challenging the validity of the 
orders dated 1-10-1951 and 8-7-1952. The 
principal relief claimed was one of de- 


claration that he was still a member of the . 


Tripura Police Service in the rank of Sub- 
Inspector of Police. In addition, he asked 
for such other reliefs which the Court might 
deem he was entitled to. That suit was 
filed under Section 42 of the Specific Relief 
Act and so a court-fee of Rs. 10 was paid. 
The trial Court disposed of the suit on 21-8- 
1955 decreeing the reliefs that the plaintiff 
continued to be a member -of the Tripura 
Police Service in the rank of Sub-Inspector 
and that he was entitled to arrears of salary 
for ae period for which it had not been paid 
to him. 


The defendants, who are the State of 
Tripura and the Superintendent of Police of 
Tripura, challenged the validity of the decree 
of the trial Court in an appeal filed in the 
Court of the District EA The District 
Judge allowed the appeal on 4th of January, 
1958, when he quashed the decree of the 
trial court and remanded the case to it with 
the directions that the plaintiff be given an 
opportunity to amend the plaint claiming 
such further reliefs as may be open to him 
and that after retrial the trial Court will 
“decree the suit in part, by giving a declara- 
tion in favour of the plaintiff that he still 
remained a member of the Tripura Police 
Force in the rank of Junior Sub-Inspector of 
Police at the date of the institution of the 
suit”. The plaintiff amended the plaint, after 
remand, respecting his claim to arrears of 
salary. By judgment dated 80th of, Septem- 
ber, 1959, the trial Court gave a declaration 
to the plaintiff in the manner directed by the 
District Judge and awarded him, in addition, 
a decree in the sum of Rs. 10,564 by way 
of salary and allowances for the period 1-5- 
1952 to 80th of September, 1959. 


8. The defendants this time challenged 
the decree of the trial Court by filing an 
anpra in this Court because the valuation 
of the suit after remand had gone beyond 
Rs. 5,000. When the appeal came up for 
hearing before this Court, the learned Gov- 
ernment Advocate accepted as correct the 
declaratory part of the decree made by the 
trial Court. He therefore, confined his chal- 
lenge to the money part of the decree only. 
Shri Jagannadhacharyulu, the then Judicial 
Commissioner, held in his judgment dated 
20th of September, 1967 that the plaintiff 
was not entitled to any arrears of salary ete. 
for the double reason that since 1-1-1955 
he (the plaintiff) had admittedly entered 
private service and so he was not entitled to 
claim any emoluments from the Government 
as he had violated the provisions of R. 12 (1) 
of the Central Civil Services oe Rules, 
1955, and that the entire claim for arrears 
was barred by time. 

4, In the application filed by the plain- 
tiff under Article 183 of the.Constitution, he 
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pleaded that this Court had erred in its con- 
clusions that he (the plaintiff) was not entitled 
to salary for the two reasons just reproduced 
and that as such it is a fit case for appeal 
to the Supreme Court. After closely examin- 
ing the arguments addressed and the autho- 
rities cited at the bar, I have reached the 
conclusion that it ‘is so. 


5. Rule 12 (1) of the Conduct Rules pro- 
vides that no Government servant shall, ex- 
cept with the previous sanction of the Gov- 
ernment, engage directly or indirectly in any 
trade or business or undertake any employ- 
ment. Shri Jagannadhacharyulu held in 
para 13 of his judgment that since admitted- 
ly the plaintif had been employed in a 
school since 1-1-1955 and that since he had 
not taken the sanction of the Government for 
entering that service, he must be said to 
have ceased to be a member of the Tripura 
Police Force. Obviously, thereis a contradic- 
tion between these observations of Spon 
nadhacharyulu and the declaratory decree. 
which has by now assumed finality, that 
Abinash Chandra continues to be a member 
of the Tripura Police Force. Moreover, it 
is too apparent that any violation of Rule 12 
(1) of the Conduct Rules would visit the 
official concerned with some disciplinary 
penalty, which may be as severe as his re- 
moval or dismissal from service, but that 
violation would not ipso facto bring about 
termination of his services. 


6. Shri  Jagannadhacharyulu held the 
claim for recovery of arrears of salary ete. 
as barred by time on the sole ground that 


it had been made more than 8 years pres- 
cribed by Article 102 of Limitation Act, 1908. 
He was of the opinion that the application 
for amendment of the plaint claiming the 
relief of arrears of salary etc. having been 
allowed by the trial Court on 11-9-1958, it 
is that date and not the date 2-12-1959, 
when the suit was- filed, which is material 
for determining whether that relief had been 
claimed within the period of limitation. How- 
ever, there is consensus of judicial opinion 
amongst the various High Courts in India 
that when an amendment is allowed under 
Rule 17, it relates back to the date of the 
suit as originally filed. I invite attention in 
that respect to the authorities cited, by the 
celebrated author Chitaley at page 2258 of 
his Commentary on the Code of Ciyil Proce- 
dure, 7th Edition. The learned Government 
Advocate, Shri J. K. Roy, was unable to in- 
vite my attention to any authority to the 
contrary. Hence, there is an obvious con- 
flict between the judgment of this Court and 
the view taken by other High Courts in 
India in regard to the ‘point of time from 
which the amendment allowed under Rule 17 
takes effect. The Subordinate Courts in the 
Territory of Tripura shall be bound to follow 
the view expressed by this Court in the im- 
pugned judgment if it were allowed to stand 
especially when there does not appear to be 
any direct authority- of the Supreme Court 
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on the point. However, the view expressed 
by the Supreme Court recently in the case of 
A. K. Gupta v. Damodar Valley Corporation, 
AIR 1967 SC 96, lends support to the pro- 
position that the amendment relates back to 
the date of the institution of the suit. 


In that case, as here the suit for declara- 
tion had been instituted under Section 42 
_of the Specific Relief Act, and it was at a 
late stage that the plaintiff A. K. Gupta 
sought the permission of the High Caurt to 
amend the plaint to claim the consequential 
relief for recovery of Rs. 6500. The High 
Court having rejected the prayer, <A, K 
Gupta went in appeal to the Supreme Court 
and the Supreme Court allowed the appeal 
and permitted the plaintiff to amend the 
plaint though the Supreme Court pertinently 
observed that “it is not in dispute that at 
the date of the application for amendment, 
a suit for a money claim under the contract 
was barred”. After making this observation 
the Supreme Court proceeded to discuss the 
principles bearing on the amendment of the 
pleadings and said: “The general rule, no 
- doubt, is that a party is not allowed by 
amendment to set up a new case or a new 
cause of action particularly when a suit on 
new case or cause of action is barred. But 
it is also well recognised that where the 
amendment does not constitute the addition 
of a new cause of action or raise a different 
case, but amounts to no more than a differ- 
ent or additional approach to the same facts, 
the amendment will be allowed even after 
the expiry of the statutory period of limita- 
tion”. “The principal reasons”, ‘the Supreme 
Court added “that have led to the rule last 
mentioned are, first, that the object of Courts 
and rules of procedure is to decide the rights 
of the parties and not to punish them for 
their mistakes, and, secondly, that a party 
is strictly not entitled to rely on the statute 
of limitation when what is sought to be 
brought in -by the amendment can be said in 
substance to be already in the pleading 
sought to be amended”. These observations 
of the Supreme Court, as stated earlier, lend 
decisive weight to the submission made by 
Shri Dev Barma on behalf of the plaintiff 
Abinash Chandra that the amendment of the 
plaint relates back to the date of the institu- 
tion of the suit and not to the date on which 
the amendment is allowed as held by Shri 
Jagannadhacharyulu. Nevertheless, I feel, 
an authoritative direct pronouncement by the 
Supreme Court on the point in issue is clearly 
indicated. In my opinion, though normally 
an amendment Shick deprives the opposite 
party of a right acquired by limitation may 
not be allowed byt that is a matter which 
must be taken into consideration by the Court 
at the time of passing the order on the ap- 
plicaion for amendment, and if the amend- 
ment is allowed, the date of the suit for 
computing the period of limitation would be 
Eee date on which the suit was originally 
iled. 
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I cannot resist observing that no suit is 
filed on the, date the amendment of the plaint 
is allowed and that the period of time which 
is material for determining whether a given 
suit is within time or barred by time is that 
which has elapsed between the dates of ac-- 
crual of the cause of action and the institution 
of the suit. The date on which amendment 
of the plaint is allowed has no relevancy to 
that question, nor that date finds, mention 
anywhere in the Limitation Act. It would be 
too artificial for a litigant to contend or for 
the Court to hold that a suit is filed on the 
date the amendment of plaint is allowed. 
Suit is filed, it will be noted, by presenta- 
tion of a plaint to the Court, and certainly 
no plaint is presented on the date its amend- 
ment is allowed by the Court at the instance 
of the plaintiff. Hence, there is no room 
for doubt that the view taken by Shri Jagan- 
nadhacharyulu requires examination at the 
hands of the Supreme Court. 


7. This takes me to the question whe- 
ther the present is a fit case for appeal to 
the Supreme Court in terms of Clause (c) 
of Section 109 of the Civil Procedure Code. 
That clause corresponds to Clause (c) of Arti- 
cle 188 (1) of the Constitution. It is well 
settled on authority that the tests to deter- 
mine whether a case is a fit one to be certi- 
fied under Clause (c) of the two provisions 
is to find out whether the point involved is 
of great public or private importance, or is 
of such a nature that a decision thereon might 
result in a precedent. governing a large num- 
ber of cases, or whether there are any other 
exceptional circumstances justifying the grant 
of certificate. 


It is equally well established that mere 
existence of a substantial question of law is 
not sufficient to bring the case within the 
ambit of either of the two statutory provi- 
sions, and that the question will be one of 
public importance if it affects not merely the 
parties to the case but also a large body 
of other persons, vide AIR 1953 Raj 42 (FB), 
Gulab Bai v. Manphool, Bai, Judged in that 
context, I feel clear that the point in issue 
in the present case is a point of great public 
importance inasmuch as not quite unoften 
amendments of the plaints are allowed much 
after the period of limitation for the relief 
claimed has run out and so an authoritative! 
pronouncement by the Supreme Court is in- 
deed necessary. 


8. Shri J. K. Roy placed reliance on the 
decision in Jagdish Mitter v. Union of India, 
AIR 1969 Punj & Har 441 (FB), in support 
of the contention that a claim for salary in 
arrears can be made only within a period of 
3 years under Article 102 of the Limitation 
Act. It was held by the High Court in this 
case that a public servant, after his dismissal 
or removal has been declared to be unlaw- 
ful, can claim wages or salary only upto a 
period of 3 years and 2 months in lieu of 
the notice period under Section 80 of the 
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Civil Procedure Code from the date when 
the cause of action accrued. I have no fight 
with this preposition of law. However, that 
proposition has nothing to do with-the ques- 
tion that has arisen in the present application 
for leave to appeal. That question is whether 
after an amendment of the plaint has been 
allowed the period of limitation for the newly 


added relief shall be determined on the basis’ 


of the date on which the suit was originally 
filed or the date on which the amendment 
was allowed. The decision in the case of 
Jagdish Mitter, AIR 1969 Punj & Har 44] 
(FB) (supra) affords no help in determining 
that question. 


9. As a result, I 
and direct that a certificate do issue that the 
case is a fit one for appeal to the Supreme 
Court in terms of Clause (c) of Art. 188 (1) 
of the Constitution. However, I leave the 
parties to bear their own costs. 


Application’ allowed. 


AIR 1971 TRIPURA 24 (V 58 C 7) 
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Jamini Kumar Ghose and another, Peti- 
a v. Sudhir Ranjan Poddar, Respon- 
ent. 


Criminal Revn. No. 33 of 1968, D/- 17- 
6-1970, against order of Asst, S. J., Tripura. 
D/- 22-7-1968. 

(A) Penal Code (1860), Section 441 —~ 
Offence is against possession and not against 
ownership of property. Para 8) 

(B) Penal Code (1860), Section 447 — 
Defence — Mere assertion of claim of right is 
not sufficient — If on proof accused does not 
establish belief in good faith that he was en- 
titled to possession intention to annoy can be 
inferred, 


Mere assertion of a claim of right to 
the property in dispute is not in itself a suffi- 
cient answer to a charge under Section 447. 
If the Court reaches a conclusion that the 
accused was not acting in: exercise of bona 
fide claim of right while entering upon dis- 
puted property conviction must follow pro- 
vided other ingredients of the offence are 
established. No doubt it is for the prosecu- 
tion to establish that the real or dominant 
intention leading to the entry was to commit 
an offence or to insult, intimidate or annoy 
the occupant or that the claim of right 
‘was a mere cloak to cover ‘the real intent. 
But if the circumstances are such that the 
accused could not have entertained the be- 
lief in good faith that he was entitled to pos- 
session it would be fair inference that he in- 
tended the annoyance which his action must 
have caused to the complainant. 

(C) Criminal P. C. (1898), Section 489 
— Finding of fact of two lower Courts can- 
not be assailed in revision. (Point conceded). 

(Para 3) 
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allow_the application | 


(Para 5): 


© ALR. 


Cases Referred: Chronological 

(1960) AIR 1960 Punj 160 (V 47) = 
1960 Cri LJ 400, Mahan Singh v. 
Rana Pratap 


- N. L. Choudhury, for Petitioners; M. C. 
Chakraborty, for Respondent. 


ORDER:— The facts bearing on this 
criminal revision petition filed by the convicts 
J. K. Ghose and M. M. Ghose can be surm- 
marised in a few words. The respondent S. 
R. Poddar purchased 3 kanis of land from one 
‘Abdul Rahaman, on 6-1-1961. On the west of 
that piece of land flows the river Gumti, It 
appears that consequent on change of course 
of that river about 6 gandas of land were 
thrown up adjoining the land purchased by 
S. R. Poddar. After that accretion, S. R. 
Poddar sold back to Abdul Rahaman western 
2 kanis out of 3 kanis and 6 gandas in his 
occupation.” This piece of 2 kanis was then 
secured by the petitioners in a transaction of 
exchange from Abdul Rahaman. Subsequent to 
that exchange, a boundary dispute cropped up 
between the petitioners and the respondent. 
The respondent having felt apprehensive that 
the petitioners would encroach upon some area 
in his occupation, he moved an application 
against them under S. 144, Criminal Procedure 
Code in the year 1966. That case was ulti- 
mately dropped as a result of compromise ar- 
rived at between the parties on 6-4-1966. 
Ext. P-4 is the copy of the compromise deed 
executed between them. The incident which 
gave rise to a complaint, under Section 447, 
Indian Penal Code, against the present peti- 
tioners. by the respondent , took place, on 
11-12-1966, at‘about 7-80 A. M. The respon- 
dent mentioned in the complaint filed by him 
that the petitioners demolished the ail indi- 
cating the boundary between his Jand measur. 
ing about 1 kani and 6 gandas and the peti 
tioners’ Jand measuring 2 kanis and thereafter 


Paras 


usurped a strip of land measuring 2 cubits in. 


-readth and 15 to 16 cubits in length out of 
the western part of the land in his occupa- 
tion. Another allegation made in the com- 
plaint was that chillies and other crops of the 
value of Rs. 50 to 60 of the petitioners stand- 
ing on the rea encroached upon were also 
damaged. The defence set up by the peti- 
tioners was one of pure denial. 


2. The trial Court found the charge 
under Section 447 fully established against the 
petitioner M. M. Ghose and charge under Sec- 
tion 447, read with Section 109, Indian Penal 
Code, brought home to the petitioner J. K. 


' Ghose, and so by its judgment dated 29-11- 


1967 convicted and sentended the former to 
a fine of Rs. 20/-, or, in default, 15 days’ 


rigorous imprisonment, and the latter to a fine 


of Rs. 25/-, or, in default, 20 days’ rigorous 
imprisonment, The two petitioners challeng- 
ed the correctness of their convictions and 
sentences by filing an appeal in the Court of 
Session. The appeal came up for hearing 
before the Assistant Sessions Judge Shri S. C. 
Das, who rejected the same on 22-7-1968 by 
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upholding the findings of the trial Court. It 
is against the latter judgment that the instant 
revision petition was filed. 


3. The only point urged by Shri N. 
L. Choudhury on behalf of petitioners, was 
that there being a bona fide dispute respect- 
ing the ownership of the strip of land in ques- 
tion the Courts below, had gone wrong in 
holding that the petitioners had been guilty of 
criminal trespass. 
tion he invited this Court’s attention to the 
observations made by the learned Assistant 
Sessions Judge in para 9 of his judgment 
where it is stated that it was not necessary or 
essential for the Court to determine the owner- 
ship of the land, which had accreted to the 
original area of 8 kanis once owned by Abdul 
Rahaman and that the question of ownership 
may well be decided between the parties in 
a regular title suit. I think these observations 
of the learned Assistant Sessions Judge per 
se do not yield the conclusions, as canvasse 
on behalf of the petitioners, that the peti- 
tioners had a bona fide claim to the strip of 
land in dispute or that the charge under Sec- 
tion 447, Indian Penal Code had failed. The 
definition of the expression “Criminal tres- 
pass” as given in Section 441, Indian Penal 
Code makes it abundantly clear that it is an 
offence against possession over property and 
not ownership thereof, Hence, strictly speak- 
ing, the question of title to the property said 
to have been criminally trespassed upon is 
not germane to the charge under Section 447, 
Indian Penal Code. 
Judge, it may be pointed out, gave the defi- 
nite finding in para 10 of his judgment that 
it was proved to the hilt by the testimony 
of independent and competent witnesses that 
the present petitioner had “entered into the 
said land after cutting the entire demarcating 
boundary ail on 8rd of Pous at about 7/7-80 
A. M. with the intention to possess the land 
illegally which was in possession of the com- 
plainant”. According to this finding of the 
Appellate Court, all the ingredients of cri- 
minal trespass as defined in Section 441 Indian 
Penal Code, I feel satisfied, are proved. It 
remains to be said that Shri Choudhary very 
rightly did not challenge the findings of fact 
concurrently reached by the two Courts below 
for he conceded at the very outset of his 
arguments that in a revision it was not open 
' to him to assail such findings. 


4, The assertion of bona fide claim 
by the petitioners to the land in dispute is 
sea negatived by the document Ext. P-4, 
according to which the present petitioners 
agreed that the respondent would continue 
in possession of 1 kani and 6 gandas odd of the 
land on the east and that they would not dis- 
turb his possession over that land. The docu- 
ment as stated before bears the date 6-4-1966 
and the occurrence culminating in this revi- 
sion petition took place on 11-12-1966. In 
face of the clear-cut admission made by the 
petitioners only 6 months before 11-12-1966. 
that the respondent was in possession of the 
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land reinforced by their assurance that they 
would not disturb respondent’s possession over 
that land, it is amazing that the defence of 
bona fide assertion of title to the property 
should be set up. In support of that defence 
reliance was placed on the decision in Mahan 
Singh v. Rana Partap, AIR 1960 Punj 160, in 
which it was observed that “Where it is clear 
that there is a bona fide dispute regarding 
the title to the land in dispute’ it cannot be 
said that any offence under Section 447 has - 
been committed.” This headnote of the au- 
thority must not be read in isolation or torn 
from the context of the facts established in 
the case. It was found by the High Court 
from the materials on record that the peti- 
tioners before it had encroached upon a 
thoroughfare in bona fide belief that they were 
the owners of the encroached site. The com- 
plainant Rana Partap of that case had alleg- 
ed that as a result of erection of a wall by 
the accused he “had been deprived of the pos- 
session of the property and passage to his 
property.” The High Court held that the al- 
legations of the complainant were not esta- 
blished inasmuch as the land encroached 
upon was not proved as belonging to him but 
was actually a- thoroughfare to which the ac- 
cused laid a: bona fide claim of ownership. 
Since the allegations on which Rana Partap 
had come to the Court had remained unprov- 
ed, there was no way out for the High Court 
but to quash the conviction and sentence of 
the petitioners. However, the facts of the 
reported case are clearly distinguishable 
from the one in hand. In our case it is 
proved by oral and documentary evidence 
that the respondent herein had been in phy- 
sical occupation of the strip of land in dis- 
pute, that his possession was recognized by 
the petitioners by a document subscribed by 
them on 6-4-1966, and that on 11-12-1966 
they had encroached upon that land by show 
of force and in teeth of opposition of the 
respondent. Therefore, the authority relied 
upon by Shri Choudhury is of no help to 
the petitioners. The action of the petitioners 
in entering upon the land after demolishing 
the intervening boundar ail was beyond 
doubt mala fide in the P a] of their 
written admission dated 6-4-1966. 


5. Mere assertion of a claim of right 
to the property m dispute is not in itself a 
sufficient answer to the charge under Section 
447, Indian Penal Code. If the Court reaches 
the concliision that the accused was not acting 
in the exercise of a bona fide claim of right 
while entering upon the land in dispute, it 
will have no option but to convict the offen- 
der provided the other ingredients of criminal 
trespass are established. It is true that to 
prove criminal trespass it is primarily for the 
prosecution to establish that the real or domi- 
nant intent leading to the entry was to com- 
mit.an offence or to insult, intimidate or 
annoy the occupant, or that the claim o 
right was a mere cloak to cover the real in- 


tent, Nevertheless, if the circumstances esta- 
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iblished on the record are such that the accus- 
ed could not have entertained the belief in 
good faith thatthe was entitled to the posses- 
sion of the land in dispute, it would be a fair 
inference that he intended the annoyance 
iwhich his action must have caused to the 
‘complainant-and so he must be convicted and 
‘adequately punished. The circumstances 
proved in our case definitely negative the 
claim of bona fide title to or possession over 
the land in dispute. In the first instance that 
claim is negatived by the document Ext. P-4 
subscribed by the accused themselves. Fur- 
ther, by the time the respondent had sold 2 
kanis of land on the west to Abdul Rahaman 
the plot of 3 kanis purchased earlier from the 
latter by the respondent had been augment- 
ed to 3 kanis and 6 gandas due to alluvial 
action, and since the petitioners were succes- 
sor-in-interest to Abdul Rahaman respecting 
only 2 kanis of land, they could lay no legi- 
timate claim to 1 kani and 6 gandas, located 
just on the east of the land purchased by 
them or to any portion thereof. 


6. For the reasons stated above, the 
revision petition fails and is rejected. 


Petition rejected. 


AIR 1971 TRIPURA 26 (V 58 C 8) 
R., S. BINDRA, J. C. 


Kamini Kumar Deb Barma, Appellant v. 
State, Respondent. 


Criminal Appeal No. 4 of 1964, D/- 18- 
6-1970, against order of T. K. Pal, Spl. J. 
Tripura in Spl. Case No. 2 of 1964. 


(A) Evidence Act (1872), Section 1338 — 
Accomplice — Meaning of — Person who has 
been coerced to pay bribe is not an accom- 
plice. 


The term accomplice has not been de- 
fined in any of the Indian Acts and so it 
should be presumed to have been used in the 
Evidence Act in accordance to ordinary mean- 
ing given to it in the Dictionary, It means a 
partner in crime, an associate in guilt. When 
bribe is extorted and the giver is not a wil- 
ling. party he cannot be described as an ac- 
complice. Not quite often such a giver, se- 
riously and genuinely resents when he is re- 
quired, to pay but finds that he has no way 
out, There is a distinction where a person 
who offers bribe to achieve his own ends and 
a person who is forced to offer a bribe under 
threat of pecuniary loss or harm. The latter 
category of persons cannot be called accom- 
plice. AIR 1947 PC 135 & AIR 1954 Sau 55 
& AIR 1952 Tripura 1, Rel. on; AIR 1956 
All 358, Dist. (Para 8) 


(B) Evidence Act (1872), Sections 100, 
188 — Accomplice — Burden of proof rests 
on person who alleges that particular witness 
is accomplice, to prove it. (Para 10) 
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(C) Prevention of Corruption Act (1947), 
Section 6 (1) — Sanction to prosecute — No 
form prescribed for according sanction — 
Sanction not showing if authority had applied 
its mind to facts — Prosecution must prove 
that authority 
facts, 


Sanction should normally show on ‘its 
face that authority according sanction had ap- 
plied its mind to facts placed before it. If 
however sanction does not show this on the 
face of it the prosecution must establish that 
the facts constituting the offence had been 
duly considered by the authority sanctioning 
the prosecution. 


No particular form is prescribed for ac- 
cording sanction either in Section 6 (1) or in 
any judicial pronouncement. AIR 1948 PC 
82, Rel. on. (Para 13) 


(D) Prevention of Corruption Act (1947), 
Section 54 — Sanction to investigate — 
When sanction to investigate is given to offi- 
cer below rank of Dy. S. Police, the order 
should disclose reasons for giving permission 
— Sanction defective — Objection not raised 
at early stage and case allowed to proceed — 
Invalidity does not vitiate proceedings if 
there is no prejudice to accused or miscar- 
riage of justice.” AIR 1964 SC 28 & AIR 
1968 SC 1292 & AIR 1955 SC 196 & AIR 
1959 SC 707, Rel. on. (Para 16) 


(E) Prevention of Corruption Act (1947), 
Section 5 (2) — Sentence — Amount of ille- 
gal gratification received only fifty paise — 
Toss of service necessary consequence of con- 
viction — Punishment of imprisonment being 
compulsory High Court reduced sentence to 
imprisonment till rising of Court. (Para 17) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1292 (V 55) = 

1968 Cri LJ 1484, Sailendranath v. 

State of Bihar 16 
(1964) AIR 1964 SC 28 (V 51) = 

1964 (1) Cri LJ 11, Munnalal v. 

State of U. P. 16 
(1959) AIR 1959 SC 707 (V 46) = 

1959 Cri LJ 920, State of M. P. 

v. Mubarak Ali | 15 
(1958) AIR 1958 SC 124 (V 45) = 

1958 Cri LJ 265, Jaswant Singh v. 

State of Punjab 12 
(1956) AIR 1956 All 358 (V° 43) — 

t956 Cri LJ 687, Pyarey Mohan v. 

State 7 
(1955) AIR 1955 SC 196 (V 42) = 

1955 Cri LJ 526, H. N. Rishbud v. 

State of Delhi 15, 16 
(1954) AIR 1954 Sau 55 (V 41) = 

1954 Cri LJ 678, K. S. Nirmalkumar 

Sinhji v. State s 
(1952) AIR 1952, Tripura 1 (V 39) = 

1952 Cri LJ 1201, P. K. Subbiah v. 

State 7 
(1948) AIR 1948 PC 82 (V $35) = 

49 Gri LJ 261, Gokulchand v. King 14 


‘sanctioning had considered. 
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(1947) AIR 1947 PC 185 (V 34) = 
ILR 26'Pat 460, Sriniwasmall v, 
Emperor 7, 8 


B. C. Deb Barma, for Appellant: H. C. 
Nath, Govt, Advocate, for Respondent. 


JUDGMENT :— The appellant Kamini 
Kumar Deb Barma was tried on caarges 
under Section 161 Indian Penal Code and Sec- 
tion 5 (2) of the Prevention of Corruption 
Act, 1947, hereinafter referred to as the Act, 
along with one Hari Mohan Choudhary, who 
was hauled up under the said two provisions 
read with Section 109 Indian Penal Code. 
The Special Judge Shri T. K. Pal found the 
appellant guilty on both the charges and sen- 
tenced him to one year’s rigorous imprison- 
ment on each count with the direction that 
the sentences shall run concurrently. In ad- 


dition, he sentenced him to a fine of Fs. 100 ’ 


under Section 5 (2) of the Act or in default 
two months’ rigorous imprisonment. The other 
accused was acquitted. Kamini Kumar chal- 
lenges the validity of his conviction and sen- 
tence in the instant appeal. 


2. The occurrence culminating in the 
prosecution of the two persons, each one of 
whom was then an Assistant Tahasildar, took 
place on 2nd of December, 1962, at Mohan- 
pur Bazar, Police Station Kotwali. In those 
days, according to the prosecution story, 
Kerosene oil was in great scarcity and so could 
be had only on the basis of permit issued 
by the Government. Such permits were given 
to the citizens on production of Acda tax 
receipts. Sachindra Chandra Deb Nath, P. W. 
l, a resident of the village Ranirgao, went to 
the shop of Manindra Sarkar P. W. 4 in Mo- 
hanpur Bazar on 2-12-1962, on learning that 
Fahasildars were camping there for issuing 
the Adda tax receipts. He found, on reaching 
_that shop, that the sccused Kamini Kumar, 
the appellant, was sitting outside that shop, 
while the other accused Hari Mohan had 
taken seat inside the shop. He enquired from 
Kamini Kumar the amount he had to pay for 
getting Adda tax receipt. The acc.sed in 
turn enquired from the witness if he had any 
landed property and on getting a reply in the 
negative, he (the accused) told the witness 
that 8 annas had to be paid by way of Adda 
tax and in addition he would be charged 
Re. 1/- by way of costs. Sachindra Deb Nath 
pleaded his inability to pay the additional 
sum of Re. 1/. Kamini Kumar then told him 
bluntly that without payment of that Re, 1/- 
no Adda tax receipt could be issued to him 
with the consequence that he would not get 
any coupon for purchase of kerosene. 
chindra Deb Nath felt downcast and so left for 
his house from where he returned a short 
while after with Re. 1/8/- on his person. 
This time he noticed that P. W. 6 Bir Chandra 
Deb Nath, a member of the Panchayat of his 
village, was standing close to the two accused. 
He, therefore, took Bir Chandra°into confi- 
dence and requested him to prevail upon the 
two’ accuséd not to charge him the extra 
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amount of Re. 1/-. Bir Chandra obliged him 
by approaching Kamini Kumar with the re- 
quest to issue Sachindra Debnath the Adda tax 
receipt only on charging him 8 annas, the 
amount of the tax, but the only concession 
which Kamini Kumar could make on account 
of intercession of this witness was that he 
showed willingness to charge in all Re. 1/- for 
issuing the Adda tax receipt. Sachindra then 
paid Re. 1/- to Kamini Kumar and the latter 
issued the receipt Ext. P-L showing that 
Sachindra had been charged only 8 annas 
by way of Adda tax. 


3. Sachindra did not feel reconciled 
to the illegal charge of 8 annas levied by 
Kamini Kumar. He, therefore, went on the 
next day, 3-12-1962, to Mohanpur Bazar to 
contact Jatindra Majumdar P. W. 2, an Ho- 


-moeopathic practitioner, who was then Pra- 


dhan of the Gram Panchayat of village Purba 
Noagao. However, he could not meet the 
Doctor on that day. He, therefore, revisited - 
his shop on the 4th of December and found 

him present on the premises, The occurrence 
of. 2nd December was narrated before the 
Doctor, and the latter drafted the report Ext. 
P-2 at the instance of Sachindra, who then 
went to the police station Kotwali and made 


-over that report to the Sub-Inspector, A case 


was registered on the basis of that report. The 
Sub-Inspector collected the, Adda-tax receipt 
Ext. P-1 produced before him by Sachindra. 


4, On 5-12-1962 the Sub-divisional 
Magistrate, Sadar, permitted Shri Ramanuj 
Bhattacharjee, the Circle, Inspector, Kotwali, 
to investigate into the case, registered against 
the two accused. On 6th of November, 1963, 
the District Magistrate, Tripura, sanctioned 
the prosecution of both the accused under 
Section 161, Indian Penal Code and Sec- 
tions 5 (1) (a) and 5 (2) of the Prevention of 
Corruption Act. On completing the investi- 
gations the two accused were charge-sheeted 
with the result already indicated above. 


5. Both the accused entered the plea 
of not guilty. Their defence in substance 
was that they had been falsely implicated at 
the instance of Doctor Jatindra Kumar, who 
exercised influence both on the first informant 
Sachindra and the alleged ocular witness Bir 
Chandra. Doctor Jatindra Kumar bore a deep ` 
grudge against the two accused, it was sug- 
gested during the cross-examination of the 
prosecution witnesses, because they (the ac- 
cused) had taken steps for realisation of ar- 
rears of revenue extending over several years 
and amounting to a large sum respecting a 
big jote in village Purba Noagao of which 
that Doctor is a co-sharer. The accused, how- 
ever, did not lead any evidence in support of 
their defence. 


6. The prosecution examined 7 wit- 
nesses in all. The learned Special Judge held 
that Kamini Kumar had actually -extorted 8 
annas from Sachindra by way of illegal grati- 
fication for issuing the Adda tax receipt Ext. 
P-1 in his favour. In support of that finding 
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reliance was primarily placed on the testimony 
of Sachindra and Bir Chandra. 


a The Ist point urged by Shri B. C. 
Deb Barma, the learned Advocate represent- 
ing the appellant, was that the Special Judge 
had seriously erred in law in placing reliance 
on the uncorroborated testimony of Sachindra 
and Bir Chandra, who, he contended, were 
no more than accomplices in the crime alleged- 
ly committed by Kamini Kumar. In support 
of that contention he placed reliance on the 
decision in Pyarey Mohan v. State, AIR 1956 
All 858, in which it was held that where seve- 
ral Railway servants were prosecuted under 
Section 120-B, Indian Penal Code and Sec- 
- tion 5 of the Prevention of Corruption Act for 
having entered into a conspiracy not to allot 
wagons or book goods without exacting bribes 
-at a timé when there was great shortage of 
wagons, the Forwarding Agents and the Com- 
mission Agents or Merchants, who were alleg- 
ed to have paid bribes to the accused, in order 
to get as many wagons or booking as pos- 
sible, cannot be considered as the victims of 
bribery and that they having taken full ad- 
vantage of the alleged corruption to- enrich 
themselves cannot be treated .but as accom- 
plices. Shri H. C. Nath, the.learned Gov- 
ernment Advocate, submitted, on the other 
hand, that there was absolutely no justifica- 
tion for branding Bir Chandra as an accom- 
plice and that the first informant Sachindra 
also did not fall in that category inasmuch as 
he was reluctant to pay the extra 8 annas 
but was relieved of that amount by Kamini 
Kumar under the pressure that the latter 
would not issue him the Adda tax receipt and 
so he would not be able to get the Kerosene 
permit. He cited the cases of Srinivas Mall 
v. Emperor, AIR 1947 PC 135; K. S. Nirmal- 
kumar Sinhji v. State, AIR 1954 Sau 55 and 
P. K. Subbiah v. The State, AIR 1952 Tripura 


l, to reinforce his submission respecting 
Sachindra. 
8. The term “accomplice” is not de- 


fined in any of the Indian-Acts and so it has 
to be presumed that it has been used in the 
Evidence Act in its ordinary sense, or in other 
words according to the Dictionary meaning 
thereof, The New Oxford Dictionary says 
that “accomplice” may be spelt as “a com- 
plice”, meaning a partner in crime, an asso- 
ciate in guilt. The words ‘partner’ and ‘asso- 
ciate’ have their apparent connotation. Ob- 
viously, when bribe is extorted and the giver 
is not a willing participant but a victim, he 
cannot be appositely described as an accom- 
plice for he is neither a partner nor an 
associate in the crime committed by the bribe- 
taker. Actually, he resisted the illegal gratifi- 
cation demanded ‘from him but could not ulti- 
mately stand the pressure put on him. Not 
quite unoften such a giver of money or other 
\valuable article seriously and genuinely re- 
sents when he is called upon to pay but 
nevertheless finds no way out of the situation 
and the circumstances he is confronted with. 
A distinction may, therefore, well be drawn 
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between cases where a person offers a bribe 
to achieve his own purpose and where one 
is forced to offer bribe under threat of pecuni- 
ary loss or harm or under coercion, 
falling under the latter category can hardly 
be called accomplices as they were only 
victims of the coercive measures to which 
they were subjected and not willing partici- 
pants in offering illegal gratification. The 
Privy Council held in the case of Srinivas 
Mall, AIR 1947 PC 185 (supra) that no doubt 
the evidence of accomplices ought, as a rule, 
to be regarded with suspicion but the degree 
of suspicion which will attach to it must, how- 
ever, vary according to the extent and nature 
of the complicity. Sometimes, their Lordships 
observed further, the accomplice is not a wil- 
ling participant in the offence but a victim 
of it. With these observations the Privy 
Council rejected the plea of the appellant 
Srinivas that reliance should not be placed on 
the uncorroborated. evidence of accomplices 
with the finding that when “the accomplices 
act under a form of pressure which it would 
require some firmness to resist, reliance can 
be placed on their uncorroborated evidence.” 

9, The Allahabad authority cited by 
Shri Deb Barma is clearly distinguishable on 
facts. There the Forwarding Agents, the 
Commission Agents and the Merchants, who 
were cited as prosecution witnesses, were al- 
leged to have paid bribes to the accused in 
order to get as many wagons or as much 
booking of goods as possible, with a view to 
enrich themselves during a period when there 
was great shortage of wagons and consequent 
difficulty in getting the goods booked. In our 
case, on the contrary, Sachindra made at- 
tempts to avoid paying illegal demand made 
on him firstly by his personal entreaties and 
then through the intercession of Bir Chandra, 
who then enjoyed the status of a member of 
the Panchayat, but had to part with money 
being left with no alternative, Therefore, it 
cannot be urged that Sachindra had paid the 
bribe willingly or with a view to make any 


‘profit out of the official act, done by Kamini 


Kumar, viz., issuing him the Adda tax receipt 
on charging him the requisite fee of ‘8 annas. 
Hence, strictly speaking, Sachindra falls in 
that. category of witnesses which the Privy 
Council had to deal with in the case of Sri- 
nivas cited above and the conviction of appel- 
lant can be sustained on the basis of his un- 
corroborated ‘testimony. At-any rate, the 
statement of Sachindra gathers corroboration 
in all material particulars from the testimony 
of Bir Chandra who, as I will presently show, 


cannot be described as an accomplice by any’ 


accepted interpretation of that expression. 


10. Bir Chandra deposed, as P. W. 6, 
that on the date of occurrence at about 3-80 
or 4 P. M. Sachindra P. W. 1 came to the 
shop of Mahindra Sarkar in Mohanpur Bazar 
where the two accused were issuing Adda tax 
receipts, that when Sachindra requested 
Kamini Kumar for issuing him such receipt 
the latter demanded a total sum of Rs. 1-8-0, 
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that Sachindra consequently requested him 
to intercede on his behalf so that he had not 
to pay more than 8 annas, the legal charges, 
and he consequently requested Kamini Kumar 
to issue the Adda tax receipt to Sachindra 
against the payment of 8 annas only, that 
Kamini Kumar told him in reply that since 
he (the witness) had made a request to him 
he would charge Sachindra Re. 1/- in all in- 
stead of Rs. 1-8-0, and that thereafter Sachin- 
dra paid Re. 1/- to Kamini Kumar in his 
presence and that amount was pocketed by 
that accused. Shri Deb Barma urged during 
the course of arguments that the statement 
of Bir Chandra indicates clearly that he had 
‘requested Kamini Kumar to charge Sachin- 
dra 8 annas instead of Re, 1/- by way of 
illegal gratification and not that the accused 
should charge only 8 annas, the legal fee, for 
issuing the Adda tax receipt. I challenged 
Shri Deb Barma to take me through the state- 
. ment of the witness with a view to establish 
that it can bear the interpretation placed by 
him on it. The statement was read 
in Court but Shri Deb Barma was 
unable to satisfy me that it was capable of 
bearing such interpretation, After going 
through the testimony of Bir Chandra once 
again I feel satisfied that he had never offer- 
ed to Kamini Kumar anything more than the 
legal charges of 8 annas on behalf of Sachin- 
dra. The mere fact that he was present when 
|Kamini Kumar charged 8 annas by way of 
illegal gratification from Sachindra would not 
make Bir Chandra an accomplice. I may add 
that the burden of proving that a particular 
witness answers the description of an accom- 
plice squarely rests upon the party alleging 
it. Therefore, it was for the accused Kamini 
Kumar to convince this Court that on the 
basis of his own testimony or some other 
materials, available on the record, the witness 
Bir Chandra could aptly be described as an 
accomplice. He clearly failed in discharging 
that burden and so I hold that Bir Chandra 
is not an accomplice. 


Il. Shri Deb Barma, I would like to 
mention, did not urge even casually that Bir 
Chandra was an a ele witness. No- 
thing could be elicited from the witness during 
his cross-examination to show that he had any 
motive or purpose in falsely involving Kamini 
. Kumar in the present case, The statement 
of Sachindra himself also does not suffer from 
any infirmity. Though it was contended in 
this- Court that Sachindra was under the 
thumb of Doctor Majumdar and the latter 
had availed of his services and thoss of Bir 
Chandra to wreak his own vengeance against 
the two accused, but not’ a suggestion was 
made to Sachindra, or for that matter to Bir 
Chandra, during cross-examination that either 
of them had implicated the accused falsely at 
the instance of Doctor Majumdar. Hence, I 
feel safe in relying upon the testimony of 
Sachindra and Bir Chandra in reaching the 
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conclusion that the former had been illegally 
charged 8 annas by Kamini Kumar. 


12. The next point, raised by Shri 
Deb Barma, was that the sanction for the 
prosecution of the appellant given in terms of 
Section 6 (1) of the Act was legally defec- 
tive and as such the trial stands vitiated. In 
support of that submission reliance was plac- 
ed:on the Supreme Court decision in the case 
of Jaswant Singh v. State of Punjab, AIR 
1958 SC 124. Section 6 (1) of the Act pro- 
vides that no Court shall take cognizance’ of 
an offence punishable under Section 161 or 
Section 164 or Section 165 of the Indian 
Penal Code or under Section 5 (2) of the 
Act, alleged to have been committed by a 
public servant, except with the previous sanc- 
tion of the authorities mentioned therein. It 
was not disputed by Shri Deb Barma that the 
District Magistrate, Tripura, could have given 
the sanction for the prosecution of the appel- 
lant. The prosecution placed on the record 
the letter Ext. P-12, addressed by the Dis- 
trict Magistrate to the Superintendent of 
Police, Tripura, in proof of the sanction for 
prosecution. The subject mentioned in the 
heading of the letter is: “Sanction to the pro- 
secution under Section’ 161, Indian Penal 
Code read with the Sections 5 (1) (a) and 5 
(2) of the Prevention of Corruption Act, 1947 
(Act II of 1947).” In the body of the letter 
it is mentioned that the District Magistrate 
has “Gone through the case records” and that 
he was satisfied “that the prima facie case 
under Section 161, Indian Penal Code read 
with Sections 5 (1) (a) and 5 (2) of the Pre- 
vention of Corruption Act (Act II of 1947) 
has been made out against the accused (1) 
Kamini Kumar Deb Barma and (2) Hari 
Mohan Choudhury, Assistant Tahsildars.” In 
the second para of the letter it is stated that 
“Sanction to the prosecution under Sec. 161, 
Indian Penal Code read with Sections 5 (1) (a) 
and 5 (2) of the Prevention of Corruption Act, 
1947 against the aforesaid accused is hereby 
accorded”, The last para of the letter, com- 
prising a short single sentence, reads: “Case 
records are returned herewith”, 


13. Shri Deb Barma urged that it was 
obligatory for the District Magistrate to out- 
line, in the letter of sanction itself, the facts 
constituting the offence, on the basis of which 
he had sanctioned the prosecution. In the case 
of Jaswant Singh (supra) the Supreme Court 
observed that the sanction under the Act is 
not intended to be nor is an automatic forma- 
lity and it is essential that the provisions in 
regard to sanction should be observed with 
complete strictness. It was stated further that 
the object of the provision for sanction is 
that the authority giving the sanction should 
be able to consider for itself the evidence 
before it comes to a conclusion that the pro- 
secution in the circumstances be sanctioned or 
forbidden and that it should be clear from 
the form of the sanction that the sanctioning 
authority considered the evidence before it 
and after a consideration of all the circum- 


80 Tri.  [Prs, 19-15] 


stances of the case sanctioned the prosecution. 
Lastly, it was observed that the facts should 
be set out in the sanction itself indicating 
that the sanctioning authority had applied its 
mind to the facts and the circumstances of 
the case. However, it was added that it 
could also be proved aliunde that the sanc- 
tioning authority had taken the evidence into 
consideration before sanctioning the prose- 
cution. In support of these observations re- 
liance was placed on the Privy Council case 
Gokulchand v. The King, AIR 1948 PC 82. 
There clause 23 of the Cotton Cloth and Yarn 
(Control) Order of 1948, which almost cor- 
responds to Section 6 (1) of the Act, had to be 
interpreted. The Privy Council held that “it 
is plainly desirable that the facts should be 
referred to on the face of the sanction, but 
this is not essential since Clause 28 does not 
require the sanction to be in any particular 
form, nor even to be in writing.” However, 
the Privy Council added, “if the facts con- 
stituting the offence charged are not shown 
on the face of the sanction, the prosecution 
must prove by extraneous evidence that those 
facts were placed before the sanctioning au- 
thority.” It .would appear from these two 
authorities, one of the Supreme Court and 
the other of the Privy Council, -that the sanc- 
tion for prosecution is not a mere formality 
and that to clothe the sanction with legality 
it is essential that the prosecution should esta- 
blish that the facts constituting the offence, 
for which the sanction was granted, had 
been considered by the authority before 
sanctioning the prosecution, At the same 
time it looks abundantly clear that no parti- 
cular form of sanction is either prescribed 
by Section 6 (1) of the Act or is enjoined 
by any of the judicial pronouncements, 


14, It is in the background of the 
principles stated above that the sanction 
given by the District Magistrate in the pre- 
sent case has to be examined to determine its 
legality or otherwise. In the opening sen- 
tence of the letter, Ext. P-12, it is unequivo- 
cally mentioned that the District Magistrate 
had gone through the case records, and in 
the last para of the letter it is stated that the 


caSe records were returned to the Superin-. 


tendent of Police. The Investigating Officer 
Ramanuj Bhattacharjee, P. W, 7 affirmed that 
on 4-10-1963 he moved the District Magis- 
trate, Tripura, through the Superintendent of 
Police for giving sanction for the prosecution 
of the two accused and that he happened to 
send all the relevant papers including the case 
diary to the Superintendent of Police. This 
statement of the witness was not challenged 
in cross-examination. Hence, the testimony 
of thé Investigating Officer and the recitals 
in the letter Ext. P-12 constitute between 
themselves convincing evidence of the fact 
that all the materials collected during the 
investigation had been sent to the District 
Magistrate when the latter was requested for 
sanctioning the prosecution of the two accus- 
ed. Further, the first para of the letter recit- 
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ing that the District Magistrate had gone 
through the case records and he felt satisfied 
that a prima facie case under Section 161, 
Indian Penal Code read with Sections 5 (1) (a) 
and 5 (2) of the Act had been made out leaves 
no room for doubt that all the material facts 
had been examined by .the District Magis- 
trate before he gave the sanction. Hence, all 
the requirements of Section 6 (1) of the Act 
as interpreted by the Supreme Court are 
proved to have been complied with. I would, 
therefore, hold, repelling the argument to the 
contrary raised by Shri Deb Barma, that 
there was valid sanction for the prosecution 
of both the accused. 


15. The last point, canvassed by Shri 
Deb Barma, was that the trial of his client 
is legally invalid and so his conviction as also 
the sentence imposed on him are unsustain- 
able for the reason that the investigation of 
the case had been conducted in violation of 
Section 5-A of the Act. Undoubtedly, that 
section provides, inter alia, that normally the 
investigation of the offence punishable under 
Section 161, Indian Penal Code and Sec- 
tion 5 (2) of the Act should be done by a 
Deputy Superintendent of Police. But that 
provision is subject to an exception mention- 
ed in the section itself. A Police Officer ' 
below the rank of a Deputy Superintendent of 
Police can investigate such offence provided 
he secures an order to that effect from a 
Magistrate of the first class. Admittedly, in 
the present case the investigation was done by 
an Inspector of Police, and obviously he 
could have done so if he had been authorised 
by a Magistrate of the first class. It was con- 
tended by the learned Government Advocate 
that the Inspector Ramanuj Bhattacharjee had 
secured an order dated 5-12-1962, from the 
Sub-divisional Magistrate Shri K. P. Chakra- 
borty, who exercised powers of Magistrate of 
first class, permitting him to investigate the 
case. In support of that submission reliance 
was Placed on the testimony of the Inspector 
Ramanuj Bhattacharjee and the document 
Ext, P-10. This document is a letter which 
was addressed by the Superintendent of Police 
on 5-12-1962 to the Sub-divisional Magistrate, 
Sadar, Agartala, requesting that Shri Ramanuj 
Bhattacharjee, the Circle Inspector, Kotwali, 
be empowered to investigate case No. 5 re- 
gistered on 4-12-1962 under Section 16], 
Indian Penal Code at the Kotwali Police 
Station. On the same date the Sub-divisional 
Magistrate Shri K. P. Chakraborty passed an 
order on the letter itself which reads: “Sri 
R. Bhattacharjee C. I. Kotwali is empower- 
ed to investigate into the case”. Shri Deb 
Barma did not contest the facts that the 
letter Ext. P-10 had been addressed by the 
Superintendent of Police to the Sub-divisional 
Magistrate, Sadar, that the latter Officer had 
made the order just reproduced, and that 
Inspector Ramanuj Bhattacharjee started the 
investigations after the Sub-divisional Magis- 
trate had passed the order. However, he 
urged on the authority of AIR 1959 SC 707, 
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The State of Madhya Pradesh v. Mubarak Ali, 
that before an order made by a Magistrate 
empowering police officer below the rank of a 
Deputy Superintendent to investigate a case 
can be declared valid, it is essential that the 
order should disclose on the face of it the 
reason for giving the permission, and that if 
for any reason that salutory practice is not 
adopted in a particular case, it is the duty of 
the prosecution to establish, if that fact is 
denied, that the Magistrate in fact had taken 
into consideration all-the relevant circum- 
stances before granting the permission to a 
subordinate police officer to investigate the 
case, The Supreme Court held further that 
where it appears that the Magistrate in grant- 
ing the permission did not realise the signifi- 
cance of his order giving permission, but only 
mechanically issued the order on the basis of 
the application which also did not disclose 
any reason in support of it, the provisions of 
Section 5-A of the Act are not complied with. 
The observations made by the Supreme Court 
iw the earlier case of H. N. Rishbud v. State 
of Delhi, AIR 1955 SC 196, where it was 
- held that the provisions of Section 5-A of the 
Act are mandatory and not directory and that 
the investigation conducted in’ violation there- 
of bears the stamp of illegality, were cited 
with approval in the case of Mubarak Ali, ATR 
1959 SC 707. Therefore, there is no getting 
out of the conclusion that if the Investigating 
Officer had not been authorised to undertake 
the investigation according to the letter and 
spirit of Section 5-A of the Act as interpreted 


by the Supreme Court in the two cases of ` 


H. N., Rishbud and Mubarak Ali, the investi- 
gation shall be illegal. 


16. However, that conclusion would 
not without more lead to the consequence that 
the trial, held on the basis of police report 
founded on such illegal investigation, must 
necessarily stand vitiated. Section 587, Cri- 
minal Procedure Code enacts that subject to 
the provisions contained in the Act, no find- 
ing, sentence or order, passed by a Court of 
competent jurisdiction, shall be reversed or 
altered on appeal or revision on account of 
any error, omission or irregularity in the com- 
plaint, summons, warrant, charge, proclama- 
tion, order, judgment or other proceedings 
before or during trial or in any enquiry or 
other proceedings under this Code, unless 
such error, omission or irregularity, has in fact 


occasioned a failure of justice. On the autho- 


rity of this statutory provision the Supreme 
Court held in the case of H, N. Rishbud, 
AIR 1955 SC 196 (supra) that “if cognizance 
is in fact taken on a police report in breach 
of a mandatory provision relating to investi- 
gation the results which follow cannot be set 
aside unless the illegality in the investigation 
can be shown to have brought about a mis- 
carriage of justice.” The Supreme Court ob- 
served in para 10 of its judgment that “when 
such.a breach is brought to the notice of the 
Court at an early stage of the trial the Court 


will have to consider the nature and extent 
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of the violation and pass appropriate orders 
for such re-investigation as may be called for, 
wholly or partly, and by such officer as it 
considers appropriate with reference to the 
requirements of Section 5-A of the Act.” It 
was held further that “where the cognizance 
of the case has in fact been taken and the 
case has proceeded to termination, the invali- 
dity of the precedent investigation does not _ 
vitiate the result, unless miscarriage of justice 
has been caused thereby”, All these observa- 
tions were cited with approval in the case of 
Munnalal v. State of U, P., AIR 1964 SC 28, 
as also recently in the case of Sailendranath 
v. State of Bihar, AIR 1968 SC 1299. 
Therefore, assuming that the order-Ext. P-10 
suffers from any legal infirmity the precise 


_ question that arises for determination is what 


is the consequence that follows or what is 
the implication of that inffmity. The record 
does not indicate that Kamini Kumar had 
raised any specific objection in regard to the 
alleged invalidity of the investigation until 
the stage of arguments had been reached in 
the Court of Special Judge, which stage obvi- 
ously was not “an early stage in the trial” to 
use the words of Supreme Court in the case 
of Rishbud (Supra), Undeniably, the stage at 
which the objection was raised for the first 
time was so late that no useful purpose could 
have been served if the Soe Judge had 
ordered fresh investigation, on keeping the 
case pending with him. The prosecution had 
by then committed itself so firmly as not to 
change its stand by a jot. Therefore, the only 
foot-hold which could be availed of by the ac- 
cused is that the illegality in the investiga- 
tion had occasioned him prejudice in the 
matter of his trial. Shri Deb Barma was, 
however, unable to satisfy this Court that 
any prejudice had been caused to the accus- 
ed as a result of investigation done by Ins- 
pector Ramanuj Bhattacharjee; nor is any 
such prejudice discernible on the face of the 
record, Therefore, I see no justification for 
the contention that the trial stands vitiated. 
Nevertheless, I must express my regret, as 
was done by the Supreme Court in the case 
of Sailendranath, that though the letter Ext. 
P-10 addressed by the Superintendent of 
Police to the Sub-divisional Magistrate, Sadar, 
did not recite the facts of the case or what 
led him to request the Sub-divisional Magis- 
trate for permitting an officer below the rank 
of Deputy Superintendent of Police to inves- 
tigate the case, the Sub-divisional Magistrate 
also, as is evident from his brief order writ- 
ten on the same letter, did not disclose the 
reasons which weighed with him in granting 
the permission asked for. The Magistracy 
cannot surrender its discretion in the matter 
of making orders, under Section 5-A of the 
Act, to the police as they are expected to 
exercise the same having regard to the rele- 
vant materials made available to them at the 
stage of granting permission, besides being 


` satisfied that there are good reasons owing to 


exigencies of the administrative convenience 
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_. to entrust a subordinate officer with the inves- 
tigation in a given case, It was‘ observed in 
the case of Mubarak Ali (supra) that the sta- 
tutory safeguards provided by Section 5-A of 
the Act must strictly be complied with for 
they were conceived in public interest and 
were provided as a guarantee against frivolous 
and vexatious prosecutions. I hope various 
Magistrates working in this Territory would 
take note of these observations of the 
Supreme Court while passing orders under 
Section 5-A of the Act in future, Anyway, in 
the instant case I hold that since the appel- 
lant has failed to establish that any prejudice 
had been occasioned to him consequent on 
the illegal investigation carried out by Ins- 
pector Ramanuj Bhattacharjee, the trial that 
followed that investigation cannot be said to 
have been vitiated. 


17. This brings us to the considera- 
tion of the question whether the sentence im- 
posed on Kamini Kumar is appropriate or 
excessive. The pecuniary advantage secured 
by him by abusing his position as a publie 
servant is really paltry, being 50 paise. Un- 
doubtedly, sub-section (2) of Section 5 of the 
Act provides that a public servant who com- 
- mits criminal misconduct in the discharge of 
his duty shall be punishable with imprison- 
ment for a term which shall not be less than 
one year but which may extend to seven 
years, besides his liability to fine. But the 
proviso appended thereto enacts that the 
Court may, for any.special reasons recorded 
_in writing, impose a sentence of imprisonment 
of less than one year, Sub-section (2-A) of 
Section 5 of the Act states that where a sen- 
tence of fine is imposed under sub-section (2), 
the Court, in fixing the amount of fine, shall 
take into consideration the amount or value of 
the property which the accused person has 
obtained by committing the offence of crimi- 
nal misconduct. Obviously, the Parliament 
does attach importance to the amount or value 
of the ill-gotten property in determining the 
sentence to be imposed on the person found 
guilty. Section 161, Indian Penal Code pro- 
vides a sentence of imprisonment of either 
description for a term which may extend to 
three years, or of fine, or both. In view of 
the small amount involved in the instant case 
and in the background of the fact that the 
conviction shall necessarily cost Kamini Kumar 
his service as also possibly the pension which 
he might have earned, I feel clear that sen- 
tence of fine of Rs. 100/- would be sufficient 
for the charge under Section 161, Indian 
Penal Code, Since, however, Section 5 (2) 
of the Act makes some punishment by way of 
imprisonment compulsory for a charge under 
Section 5 (1), I think the maximum benefit of 
the proviso to that sub-section must be given 
to Kamini Kumar for the reasons just stated. 
Hence I reduce the sentence under that pro- 
vision to imprisonment - ‘till rising of the 
Court and a fine of Rs. 100/- or in default 
one month’s rigorous imprisonment. Another 
relevant consideration. which has weighed 
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- with me in reducing the sentence is that the 


offence was committed more than 7% years 
ago and so it would look odd that the man 
should be sent to jail for a short period." 


18, As a result of the conclusions re- 


corded above, I reject the appeal subject to 


the reduction in the sentence to the extent 


_indicated in the last paragraph. 


Appeal rejected. 


AIR 1971 TRIPURA 32 (V 58 C 9) 
R. 5. BINDRA, J. C. 


Mahendra Chandra Dev, Petitioner v. 
Government of India (Union Territory of Tri- 
pura), Respondent. 


Writ Petn. No. 28 of 1967, D/- 1-4- 
1970. l 


(A) Minimum Wages Act (1948), Sec- 
tion 5 (2) — Expression “unless such notif- 
cation otherwise provides” — Interpretation of 
— Notification fixing minimum wages — It 
cannot be issued with retrospective effect —~ 
Notification issued retrospectively can be 
given effect from subsequent date — Inter- 
pretation of Statutes — Retrospective opera- 
tion — When cannot be given. 


A retrospective operation is not to be 
ziven to a statute so as to impair an exist- 
‘ng right or obligation, otherwise than as re- 
zards matter of procedure, unless that effect 
cannot be avoided without doing violence to 
the language of the enactment, and that if 
the enactment is expressed in Janguage which 
is fairly capable of either interpretation, it 
ought to be construed as prospective only. 

(Para 6) 


The expression “and unless such notifica- 
tion otherwise provides” in Section 5 (2)- of 
the Act can at the best be said to be “fairly 
capable of either interpretation”, and so it has 
to be construed as prospective in nature 
because the notification issued in terms of 
Section 5 (2) would prejudicially affect vested 
rights, the legality of past transactions, and 
impair contracts, Obviously if the notification 
is given retrospective effect it will supersede 
tne term of the contract relating to wages 
and in consequence would reopen the ques- 
tion of adequacy of wages already paid and 
settled. (Para 6) 


The notification issued under Section 5 (2) 
with retrospective effect can be given effect 
to from subsequent date, if found valid. AIR 
1358 Ajmer 65 & AIR 1961 Madh:Pra 182 
& AIR 1939 Cal 628, Rel. on; AIR 1969 SC 
132, Disting. (Para 10) 


(B) Minimum Wages. Act (1948), Sec- 
tions 2 (4), 4 (1) @ and 5 (2) — Trip allow- 
ance partakes character of travelling allow- 
ance — Not covered by Section 4 (1) — 
Notification under Section. 5 (2) prescribing 
trip allowance is invalid, 


IN/JN/E243/70/GKC/T 
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As trip allowance is meant to ag tied 
sate the extra cost which an employee is like- 
y ‘to-incur when he moves out of his head- 
uarter in connection with his employment, it 
clearly partakes of the character of travelling 
allowance, and since travelling allowance, ac- 
cording to the definition of the expression 
“wages” cannot form a component of the 
wages, that part of notification an 
trip allowance is invalid. (Paras 11, 12 
It cannot also be said that the phrase “a 
special allowance” used in clause ai af Sec- 
tion 4 (1) takes within its ambit the trip al- 
lowance. The special allowance mentioned 
in Section 4 (1) of the Act, is a variable 
amount forming part of the wages, being link- 
ed with the cost of living index number. Ac- 
tually, this allowance is specifically referred 
to in Section 4 (1) as “cost of living allow- 
ance”. Therefore, very obviously “trip allow- 
ance” and “cost of living allowance” fall in 
different categories for the former has not 
much todo with the prevailing cost of livin 
index number. AIR 1955 Trav-Co 97, Rel. 
(Pera 11) 
(C) Minimum Wages Act (1948), Sec- 
tion 5 (2) — Notification concerning motor 
transport employees fixing hours of work per 
day — Fixation of hours exceeding hours 
prescribed under Section 18 invalid — Such 
notification must be read subject to Sec. 13 
of M. T. Workers Act (1961) it being spe- 
cial statute. (Para 16) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 180 (V 56) = 
1969 Lab IC 310, Raj Kumar v. 
Union of India | . 
(1969) AIR 1969 SC 182 (V 56) =_ 
1969 Lab IC 318, Hydro (Engineers) 
Pvt. Ltd. v. The Workmen 
(1962) AIR 1962 SC 486 (V 49) = 
1962 Supp (1) SCR 381, Bidi Bidi 
Leaves v. Bombay State 1 
(1961) AIR 1961 Madh Pra 182 (V 48)= 
1961 Jab LJ 177, Narottam Das v. 
P. B. Gowarikar 
(1955) ATR 1955 SC 25 (V 42) = 1955 
SCR 735, Edward Mills Co. Ltd. v. 
State of Ajmer 
(1955) ATR 1955 Trav-Co 97 (V 42) = 
1955 Ker LT 686, Punchiri Boat 
Service v. State of Travancore- 
Cochin 12, 15 
(Contd. on column 2.) 


Classes or categories of employees; 
i, Driver: 
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(1958) ATR 1953 ama 65 (V 40) = 
Edward Mills Ltd. v. State of Ajmer 5, 7 
(1939) AIR 1989 Cal 628 (V 26) = 
43 Cal WN 918, G. P. Stewart v. 
Brojendra Kishore 5, 7, 9,10 
(1898) 1898-2 QB 547 = 67 LJQB 
935, In. re Athlumney 


S. K. Kar, for Petitioner; H. C. Nath, 
Govt. Advocate, for Respondent. 


ORDER :— In this writ petition under 
Article 226 of the Constitution filed by 
Mahendra Chandra Deb, the validity and the 
legality of the notification dated 18-9-1967, 
issued by the Administrator, Union Territory 
of Tripura, under Section 8 (1) read with Sec- 
tion 5 (2) of the Minimum Wages Act, 1948, 
hereinafter called the Act, is challenged. 


2. By a notification dated 29th of 
April, 1967, the Administrator constituted a 
Committee consisting of eight members with 
Shri Monoranjan Choudhury, a senior prac- 
tising Advocate of Agartala, as Chairman “to 
enquire into the conditions prevailing in em- 
ployment in Public Motor Transport in Tri- 
pura and to advise the Administrator in res- 
pect of fixation of minimum rates of wages in 
the said employment.” Three. of the 
members of the committee were repre- 
sentatives of the employers, and another 
three represented the employees, while 
two including the Chairman were inde- 
pendent members. The committee sub- 
mitted its report on 8-9-1967, and after 
considering that report the Adiminstra- 
tor issued notification dated 16th of 
September, 1967, by which he fixed the 
minimum rates of wages of different 
classes of employees in respect of em- 
ployment in Public Motor Transport in 
Tripura. The rates were specified in a 
schedule annexed to the notification. He 
directed further that the minimum rates 
of wages “shall be deemed to have come 
into force on the first day of January, 
1967.” Since the decision on the ques- 
tions debated in this Court will turn 
on what is primarily mentioned in the 
schedule, I consider it necessary to re- 
produce the same in this judgment. It 
is in the following terms:— 


Minimum rates of wages 


(a) Heavy vehicles 


(b) Medium vehicles 


(c) Light vehicles 


9, Head Clerk/Accountant 
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Rs. 160.00 p.m., plus Trip Allowance of 
Rs. 5.00 per diem subject to the mini- 
‘num of Rs. 100.00 p.m. 


Rs. 115.00 p.m. plus Trip Allowance of 
Rs. 4.00 per diem subject to the mini- 
mum of Rs. 60.00 p.m. 

Rs. 105.00 p.m. plus Trip Allowance of 
Rs. 4.00 per diem subject to the mini- 
mum of Rs 60.00 p.m. 

Rs. 110.00 pm. plus Special Allowance 
of Rs, 55.00 p.m, 
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3. Inspector/Ticket Checker 


4. Booking Clerk/Clerk (Office) 
5, Mail Runner 
6. Time-Keeper 


7. Bus Conductor 


8. Peon & other Class—IV staff 


9, Assistant (Handyman): 
(a) Heavy Vehicles 


(b) Medium Light Vehicles 


(1) The number of hours of work for 
a normal working day for the 
aforesaid classes of employees 
shall be 9 hours. 

U0) Weekly day of rest, overtime ete, 
will be as laid down in the Mini- 
mum Wages Act, 1948 and the Tri- 
pura Minimum ‘Wages Rules, 1952 
made thereunder. 


Notes:— 
(i) The terms “Heavy Vehicles”, 
"Medium Vehicles” and “Light 
Vehicles” shall have the same 


meaning in which these terms are 
used in the relevant sections in the 
Motor Vehicles Act, 1939. 

(ii) “Trip Allowance per diem” means 
the allowance payable to the em- 
ployees for the day or days during 
which the vehicles will remain out 
of the owner’s garage on duty at 
a stretch: 

Provided that if a vehicle remains 
idle and does not ply for more 
than two months at a stretch, then 
the employees will get no ‘Trip 
Allowance’ for the period in ex- 
cess of two months, during which 
period the employees shall get the 
minimum ‘Trip Allowance’ mern- 
tioned above- 

3. Broadly stated, the challenge 

fo the legality of the notification was 
made in the writ petition on the follow- 


ing grounds:— 
(1) That the notification could not be 
legally given a retrospective 
effect; 


(2) That the Trip Allowance granted 
to certain employees is not cover- 
ed by the definition of “wages” 
and as such the Administrator had 
no legal sanction to make it as a 
or of minimum wages; 
an 

(2) That the number of hours of work 
fixed for the employees at 9 of- 
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Rs. 100.00 p.m. plus Special Allowance 
of Rs. 50.00 p.m. 


Rs. 95.00 p.m. plus Special Allowance 
of Rs. 50.00 p.m. 


Rs. 85.00 p.m. plus Trip Allowance of 
Rs. 3.75 per diem. 


Rs. 75.00 p.m. plus Special Allowance of 
Bs. 45.00 p.m. 


Rs. 65.00 p.m. plus Trip Allowance of 
Es. 4.00 per diem subject to the mini- 
mum of Rs. 80.00 p.m. 


Ks. 60.00 p.m. plus Special Allowance 
of Rs. 43.00 p.m, 


Ks. 60.00 p.m. plus Trip Allowance of 
Ks. 4.00 per diem subject to the mini- 
mum of Rs. 80.00 p.m. 
Rs. 50.00 p.m. plus Trip Allowance of 
Rs. 3.50 per diem subject to the mini-~ 
mum of Rs. 52.50 p.m. 


A. I. R, 


fends the provisions of Section 13 
of the Motor Transport Workers 
Act, 1961, hereinafter referred to 
as the Act of 1961. which came 
into force in the Territory of Tri- 
pura on 15-2-1962. and as such 
that fixation is ultra vires the Ad- 
rministrator. 


4, The respondent in the writ 
petition, the Government of India (Union 
Territory of Tripura), vehemently denied 
the allegation that the notification dated 
16th of September, 1967, suffers from 
any vice, legal or other. It was main- 
tained that the Trip Allowance could 
validly form a component of the “mini- 
mum wages’, that in terms of S. 5 (2) 
of the Act it was open to the Adminis- 
trator to make the notification fixing the 
minimum wages to take effect retrospec- 
tively, and that the Act of 1961 applies 
only to motor transport undertakings em- 
ploying five or more workers and as 
such the question of fixation of work- 
ing hours as per provisions of that Act 
does not arise while the Government 
fixed minimum rates of wages, hours of 


work ete. under the um Wages 
Act and Rules. 
5. I propose discussing seriatim 


the three points pleaded in the writ peti- 
tion in support of the contention that 
the notification fixing the minimum 
wages is illegal and invalid. Shri S. K. 
Kar, representing the writ petitioner, 
urged while criticising the retrospective 
nature of the notification that the rele- 
vant part of Section 5 (2) of the Act is 
in terms prospective and that, alterna- 
tively, the Court must hold it only 
having prospective effect. That part of 
Section 5 (2) provides that the appro- 
priate Government shall, by notification 
in the official Gazette, fix, or, as the case 
may be, revise the minimum rates of 
wages in respect of each schedule em- 
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ployment. and unless such notification 
otherwise provides, it shall come into 
force on the expiry of three months 
from the date of its issue. Shri Kar 
submitted that it is established principle 
of interpretation of statutes that retros- 
pective operation cannot be given to 
statutes other than those which are con- 
cerned with matters of procedure and 
that since Section 5 (2) of the Act re- 
lates to a substantive matter, namely, 
fixation of minimum wages which over- 
ride the contractual obligations mutual- 
ly settled, it should be presumed to be 
prospective in nature. Shri H. C. Nath, 
the learned Government Advocate, how~ 
ever, contended that the phrase “and 
unless such notification otherwise pro-~ 
vides” occurring in Section 5 (2) of the 
Act clearly indicates that the Parlia- 
ment gave the authority to the appro- 
priate Government to make the notifica- 
tion retrospective in effect. Shri Kar 
cited the authorities reported in G. P. 
Stewart v. Brojendra Kishore, AIR 1939 
Cal 628, The Edward Mills Co. v. State 
of Ajmer, AIR 1953 Ajmer 65 and Narot- 
tamdas v. P. B. Gowarikar, AIR 1961 
Madh Pra 182, in support of his submis- 
sion, while Shri H. C. Nath relied upon 
the decision of the Supreme Court in the 
case of M/s. Hydro (Engineers) Pvt. Ltd. 
v. The Workmen, AIR 1969 SC 182, to 
shore up his contention. 


6. Maxwell states at page 204, ef. 
seq., of his celebrated treatise on In~ 
terpretation of Statutes, Eleventh Edi- 
tion, that upon the presumption that the 
legislature does not intend what is un- 
just rests the leaning against giving cer- 
tain statutes a retrospective operation 
and that such statutes are construed as 
operating only in cases or on facts which 
come into existence after the statutes 
were passed unless a retrospective effect 
be clearly intended. It is a fundamental 
rule of English law, the author men- 
tions, that no statute shall be construed 
to have a retrospective operation unless 
such a construction appears very clearly 
in the terms of the Act, or arises by 
necessary and distinct implication. He 
states further on the authority of the 
case In re Athlumney, (1898) 2 QB 547 
(552), that perhaps no rule of construc- 
tion is more firmly established than that 
“a retrospective operation is not to be 
given to a statute so as to impair an 
existing right or obligation, otherwise 
than as regards matter of procedure, un- 
less that effect cannot be avoided with- 
out doing violence to the language of the 
enactment”, and that “If the enactment 
is expressed in language which is fairly 
capable of either interpretation, it ought 
to be construed as prospective only.” 
On page 206 the author expresses the 
view that it is chiefly where the enact« 
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ment would  prejudicially affect vested 
rights, or the legality of past transac- 
tions, or impair contracts, that the rule 
against the retrospective operation of the 
statutes prevails. He concludes by stat- 
ing that every statute which takes away 
or impairs vested rights acquired under 
existing laws, or creates a new obliga-~ 
tion, or imposes a new duty, or attaches 
a new disability in respect of transac- 
tions or considerations already past, 
must be presumed, out of respect to the 
legislature, to be intended not to have a 
retrospective operation, and that where 
vested rights are affected, prima facie 
it is not a question of procedure. Look- 
ed at in the light of these principles 
bearing on the interpretation of statutes, 
the expression “and unless such notifica- 
tion otherwise provides” in Section 5 (2) 
of the Act can at the best be said to 
be ‘fairly capable of either interpreta- 
tion”, to use the phraseology of Max- 
well, and so it has to be construed as 
prospective in nature because the noti- 
fication issued in terms of Section 5 (2) 
"would prejudicially affect vested rights, 
the legality. of past transactions, and 
impair contracts”, Obviously, if the 
notification is given retrospective effect 
it will supersede the term of the con- 
tract relating to wages and in con- 
sequence would reopen the question of 
adequacy of wages already paid and 
settled. Hence, on the authority of prin- 
ciples governing interpretation of statu- 
tes, the notification could not have been 
made to operate retrospectively. 


rf The conclusion reached above 
gathers corroboration from the three 
authorities relied upon by Shri Kar. It 
was held by the Calcutta High Court 

in the case of G. P. Stewart, AIR 1939 
Cal 628 that unless the parent Act it- 
self clearly authorises the issue of a 
notification with retrospective effect, it 
must be presumed that such a notifica- 
tion is forbidden. On the authority of 
this Calcutta decision, the Judicial Com- 
missioner of Ajmer held in the case of 
Edward Mills Co., AIR 1953 Ajmer 65 
that legislature never contemplated giv- 
ing retrospective effect to a notification 
issued under the Act fixing minimum 
rates of wages. Shri C. K. Daphtary, 
the Solicitor General, who represented 
the Government in the Court of the 
Judicial Commissioner, did not contest 
seriously the submission made on behalf 
of Edward Mills Co. that a retrospective 
notification could not have been issued 
by the Chief Commissioner. The emi- 
nence of Sbri C. K. Daphtary in the 
legal profession is guarantee of the facf 
that he could not have taken such a 
stand unless he believed it to be sound 
in law. The judgment of the Judicial 
Commissioner in that case was challeng- 
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ed by the Edward Mills Co. in 
the Supreme Court and the Supreme 
Court took note of the finding of 
the Judicial Commissioner that the 
Chief Commissioner had exceeded his 
legal authority in giving retrospective 
effect to the impugned notification, vide 
para 8 of the report AIR 1955 SC 25. 
A perusal of the Supreme Court judg- 
ment would bring out that the validity. 
of the finding of the Judicial Commis- 
sioner was not assailed by either party. 
Therefore, obviously both parties had 
accepted that finding as correct even 
though I may not go to the extent of 
stating that. that finding had received 
the imprimatur of the Supreme Court. 


8. The exact implication of the 
relevant part of Section 5 (2) of the Act 
came up for consideration before the 
High Court of Madhya Pradesh in the 
case of Narottamdas, AIR 1961 Madh 
Pra 182. That Court also held that the 
notification fixing the rates of wages 
cannot be given retrospective operation. 
The High Court observed that it is the 
settled rule that a statute has always a 
prospective operation unless the inten- 
tion of the legislature that it should 
have a retrospective effect is expressed 
in plain and unambiguous language, and 
that the same rule applies to a notifica- 
tion issued under the parent Act. The 
High Court observed further that the 
expression “unless such notification other- 
wise provides” in Section 5 (2) of the 
Act must take its colour from the pro- 
visions following it and so must be con- 
strued as meaning “unless such notifica- 
tion specifies a point of time after the 
issue of the notification”, and that un- 
less the Act itself clearly authorises the 
issue of a notification with retrospective 
effect, it must be held that such a noti- 
fication is prohibited. The High Court 
stated further that the provision in Sec- 
tion 5 (2) of the Act that in the absence 
of any specific date about the coming 
into force of the notification it shall be- 
come effective on the expiry of three 
months from the date of its issue un~ 
mistakably shows that the legislature in- 
tended that some time should be given to 
the employers concerned before the 
minimum wages fixed by the notifica- 
tion come into operation. 


9. The general principle enun- 
ciated in the case of G. P. Stewart, AIR 
1939 Cal 628 (supra) and the specific 
findings given by the Judicial Commis- 
sioner of Ajmer and the Madhya Pradesh 
High Court respecting a notification issu- 
ed under the Act fixing the rates of 
minimum wages constitute a formidable 
dicta in support of the proposition can- 
vassed by Shri Kar. As against that 
respectable body of direct authority, Shri 
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H. C. Nath placed reliance on the 
Supreme Court decision in Raj Kumar 
v. Union of India, AIR 1969 SC 180, to 
support the contrary view. There it was 
held that it is a matter of discretion for 
the Tribunal to decide from the cir- 
cumstances of each case from which date 
its award should come into operation, 
and that no general rule can be laid 
down as to the date from which a Tri- 
bunal should bring its award in force. 
That was apparently a decision relating 
to an award given by a Tribunal ap- 
pointed under the Industrial Disputes 
Act, 1947. Sub-section (1) of S. 17-A of 
the Industrial Disputes Act provides that 
an award {including an arbitration 
award) shall become enforceable- on the 
expiry of thirty days from the date of 
its publication under Section 17, and 
sub-section (4) of that section enacts 
that subject to the provisions of sub- 
section (1) and sub-section (3) regarding 
the enforceability of an award, the 
award shall come into operation with 
effect from such date as may be 
specified therein, but where no date 
is so specified, it shall come into opera- 
tion on the date when the award be- 
comes enforceable under sub-section (1) 
or sub-section (8) as the case may be. 
These provisions of the Industrial Dis- 
putes Act, in my opinion. are clearly 
capable of the interpretation that an 
award can be given retrospective effect. 
Those provisions, therefore, fall under 
the rule, mentioned by Maxwell, that if 
the language of the statute is plainly re- 
trospective or such a construction arises 
by necessary and distinct implication 
from the terms thereof, it must be so 
interpreted. On page 333 of the law of 
Industrial Disputes by Malhotra, 1968 
Edition, the author has collected a large 
number of authorities including some of 
the Supreme Court which lay down that 
there is a clear indication in sub-sec. (4) 
that it is within the competence of an 
industrial tribunal to make an award 
with retrospective effect from a speci- 
fied date. Hence, the decision of the 
Supreme Court bearing on the interpre- 
tation of Section 17-A of the Industrial 
Disputes Act cannot solve the problem 
that arises for determination in the pre- 
sent writ petition. That problem has to 
be tackled on the basis of the wording 
of S. 3 (2) (S. 5 (2)?) of the Act. I res- 
pectfully agree with the interpretation 
placed by the Judicial Commissioner of 


Ajmer and a Division Bench of the 
Madhya Pradesh High Court on that 
provision of law. Therefore accepting 


the contention of Shri Kar, I hold that 
the notification could not have been 
made retrospective in operation. 


10. The practical effect of the 
finding just recorded would be that the 
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notification would take effect on the ex~ 
piry of three months from the date on 
which it was issued, viz., 16-9-1967. This 
is exactly what was done by the Judi- 
cial Commissioner of Ajmer and the 
High Court of Madhya Pradeh, who held 
on the authority of Calcutta decision in 
the case of G. P. Stewart, AIR 1939 Cal 
628 that where a statutory order is made 
on a certain date, not authorised by 
law, the Court “can sever it and give 
effect to it from a subsequent date 
seceteasee cece ” I would, therefore, hold that 
if the notification as a whole or any 
part of it can be declared as valid, then 
it shall take effect on the expiry of 
three months from 16-9-1967. 


11. This takes me to the second 
challenge made to the validity of the 
notification, namely, that Trip Allowance 
allowed to various employees could not 
have been included in the minimum 
rates of wages fixed. The expression 
“wages” is defined in Cl. (h) of Section 2 
of the Act as under: 


“‘twages’ means all remuneration, 
capable of being expressed in terms of 
money, which would, if the terms of the 
contract of employment, express or im- 
plied, were fulfilled, be payable to a 
person employed in respect of his em- 
ployment or.of work done in such em- 
ployment (and includes house rent 
allowance) but does not include— 


(i) the value of— 


(a) any house-accommodation, sup- 
ply of light, water, medical attendance, 
or 


- (bj any other amenity or any ser- 
vice excluded by general or special order 
of the appropriate Government; 

(ii) any contribution paid by the 
employer to any Pension Fund or Pro- 
vident Fund or under any scheme of 
social insurance; 


(ili) any travelling allowance or the 
value of any travelling concession; 


(iv) any sum paid to the person em- 
ployed to defray special expenses en- 
tailed on him by the nature of his em- 
ployment; or 

(v) any gratuity 

charge.’ 
The term “minimum rate of wages” or 
“minimum wages” is not defined in the 
Act because the minimum rate of wages 
has to be fixed by the appropriate Gov- 
ernment as enjoined by Sec. 3 of the 
Act. The definition of “wages” given in 
Cl. (h) of Section 2 has to be read, to 
comprehend its exact scope, with Sec- 
tion 4 (1) of the Act. That section pro- 
vides that any minimum rate of wages 
fixed or revised by the appropriate Gov~ 
ernment in respect of scheduled employ- 
ments under S. 3 may consist of— 


payable on dis- 
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(i) a basic rate of wages and a 
special allowance at a rate to be adjust- 
ed, at such intervals and in such manner 
as the appropriate Government may 
direct, to accord as nearly as practicable 
with variation in the cost of living index 
number applicable to such workers 
(hereinafter referred to as the “cost of 
living allowance”) or 

(ii) a basic rate of wages with or 
without the cost of living allowance and 
the cash value of the concessions in res- 
pect of supplies of essential commodities 
at concession rates where so authorised; 
or 

(iii) an all-inclusive rate allowing 
for the basic rate the cost of living al- 
lowance and the cash value of the con- 
cessions, if any. 

Shri H. C. Nath contended for the State 
that the phrase “a special allowance” 
used in clause (i) of Section 4(1) is wide 
enough to take within its ambit the 
Trip Allowance finding mention in the 
notification. Shri Kar, on the other 
hand, urged that Trip Allownace is 
nothing but travelling allowance per- 
mitted to certain employees and that 
since travelling allowance is specfically 
excluded from the definition of “wages” 
by sub-clause (iii) of clause (h). of 
Section 2, it (Trip Allowance) cannot 
form part of the wages. I think there 
is weight in the submission made by 
Shri Kar. The special allowance men- 
tioned in Section 4(1), of the Act, it will 
be noticed, is a variable amount forming 
part of the wages, being linked with the 
cost of living index number. Actually, 
this allowance is specifically referred to 
in Section 4(1) as “cost of living al- 


lowance”’. Therefore very obviously 
“Trip Allowance” and “cost of living 
allowance” fall in different categories 


for the former has not much to do with 
the prevailing cost of living index 
number. It was candidly admitted by 
Shri H. C. Nath, as is evident from the 
notification itself, that Trip Allowance 
is meant to compensate the extra cost 
which an employee is likely to incur 
when he moves out of his headquarter 
in connection with his employment. If 
so, it clearly partakes of the character 
of travelling allowance, and since 
travelling allowance, according to the 
definition of expression “wages”, cannot 
form a component of the wages, the 
Administrator could not have prescribed 
it as a part of wages. 

In the case of Punchiri Boat 
service v. State of Travoncore-Cochin, 
AIR 1955 Trav-Co 97, a Division Bench 
of the High Court held that the “batta” 
payable per day in case of road trans- 
port to cover a portion of out-of-station 
expenses by drivers, cleaners ete. would 
come under Section 2 (h) (iv) of the Act 
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and as such cannot form the part of 
wages. The High Court consequently 
held that the inclusion of “batta” by the 
State in the notification issued under 
Section 5 of the Act was ultra vires 
their powers and consequently void. 
When this authority was brought to the 
notice of Shri H. C. Nath, he represent- 
ed that the exact attributes of the ex- 
pression “batta” were not clear to him 
and so he could not accept the conten- 
tion of Shri Kar that “batta? and the 
“Trip Allowance” are expressions having 
identical connotation. The expression 
“batta”, it will be noticed, has been ad- 
opted by the English language and its 
meaning given in Dictionaries. In the 
Shorter Oxford Dictionary, the word is 
given the meaning: “subsistence money; 
extra pay during a campaign and 
specially an extra allowance which be- 
came a constant addition to the pay of 
officers serving in India.” In the 
Chambers’s Dictionary, the meaning given 
to it is: “an allowance in addition to 
ordinary’ pay; subsistence money.” That 
Dictionary also states that the etymology 
of the word appears to be Kanarese 
“phatta”, meaning rice. In the New 
English Dictionary by Murray the word 
Batta is given the following meaning: 


“Batta— Anglo-Ind. a. Indo Por- 
tuguese bata prob. ad. Canarese Bhatta 
rice in the husk (also called by Euro- 
- peans batty), which became. first with 
the Portuguese, a term for ‘maintenance’ 
‘allowance for maintenance’. (Col. Yule) 
orig. Subsistence money (given to sol- 
diers in the field, witnesses, prisoners, 
etc.). Hence extra pay given to East 
Indian regiments when on a campaign, 
and spec., an extra allowance which grew 
in the time to.be a constant addition to 
the pay of officers serving in India.” 
Bhatta is thus an extra payment over 
and above the pay proper. Though that 
extra payment may be a common feature 
in -certain employments, nevertheless it 
does not form part of the pay and is 
clearly outside and above the pay. There- 
fore, the true nature of Bhatta is almost 
analogous to the characteristics of .Trip 
Allowance, even if the two expressions 
cannot be said to be conterminous. How-~ 
ever, the only extra amounts that can 
form the component of “wages”, besides 
the basic rate of wages, are those re~ 
presenting the cost of living allowance 
and the cash value of concessions men- 
tioned in Cils. (i), Gi) and (ii) of Sec- 
tion 4 (1) of the Act, and so the Trip 
Allowance cannot form in law a part of 
the “wages”. I feel safe in going a step 
further and stating that the “Trip 
Allowance”, precisely speaking, is an- 
other name of “travelling allowance” and 
since travelling allowance cannot, ac~ 
cording to the definition of “wages” 
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given in Section 2 (h) of the Act, form 
part of “wages”, that part of the noti- 


vice of invalidity. 
travelling allowance îs specifically in- 
tradicted from being included in the 
“wages” by Section 2 (h) of the Act, 
its inclusion is not authorised by Sec+ 
tion 4 (1) of the Act either. Hence, 
there is no escape from the conclusion 
just listed. 


13. The proviso fo the definition 
of “Trip Allowance per diem” given in 
note (ii) to the notification states that 
if a vehicle remains idle and does not 
ply for more than two months at a 
stretch, then the employees will get no 
“Trip Allowance” for the period in ex- 
cess of two months, during which period 
the employees shall get the minimum 
“Trip Allowance’ mentioned in the noti- 
fication. Shri Kar was rather critical 
about the legal validity of this proviso. 
He contended that apart from the fact 
that it was highly unjust to the em- 
Ployers, it could not legitimately form 
part of a notification fixing the minimum 
rate of wages for it tantamounts to 
changing the contract, express or impli- 
ed, between the employer and the em- 
ployee respecting matters for which the 
appropriate Government has not been 
given authority by any provision of the 
Act. He cited the decision in Bidi 


. Leaves v. Bombay State, AIR 1962 SC 


486, in support of that submission. In 
the relevant notification, the Supreme 
Court had to deal with in that case, the 
appropriate Government had inserted 
certain clauses laying down the manner 
in which the employer should make pay- 
ment for “chaat” or the discarded 
“bidis”. The Supreme Court declared 
those clauses ultra vires the power given 
to the Government by Section 5 of the 
Act. The Supreme Court observed that 
when Government purports to issue a 
notification under the Act, it cannot 
claim the wide powers possessed by the 
Industrial Tribunal under the Indus- 
trial Disputes Act, that the powers and 
authority vouched to the Government 
for issuing a notification would neces- 
sarily be conditioned by the relevant 
provisions under which it purports to 
act, and that as such the validity of the 
impugned notification will be adjudged 
not by general considerations of sacial 
justice or even considerations for in- 
troduction of industrial peace. Those 
powers, it was stated further, must be 
judged solely and exclusively by the test 
prescribed by the provisions of the 
statute itself and that the relevant pro- 
visions of the Act do not authorise the 
appropriate Government to make rules 
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for the decision of any dispute between 
the employer and the employee and for 
the payment of minimum rate of wages 
on the basis of such decision. The 
Supreme Court went on to observe fur- 
ther that the impugned clauses of the 
notification purport to modify the terms 
of the contract other than remuneration 
in material particulars and that would 
be plainly outside the jurisdiction of the 
authority of the appropriate Govern- 
ment. It was pointed out that the dis~- 
pute relating to payment for the discard- 
ed bidis may well form the subject- 
matter of reference for industrial ad- 
judication but it cannot form the sub- 
ject-matter of a notification prescribing 
minimum rate of wages in terms of 
Sections 3, 4 and 5 of the Act, or even 
by invoking the doctrine of implied 
power. The definition of the terms 
“wages”, the Supreme Court held, postu- 
lates the binding character of the other 
terms of the contract and brings within 
the purview of the Act only one term 
and that term relates to wages and to 
no other subject. That being so the 
Supreme Court added, it is difficult to 
hold that by implication, the very basic 
concept of the term “wages” can be 
ignored and the other terms of the con~ 
tract can be-dealt with by the notifica~ 
tion issued under the Act. In conclu- 
sion, the Supreme Court pointed out that 
Sections 20 and 21 of the Act have made 
a specific provision for the enforcement 
and implementation of the minimum 
rates of wages prescribed by notifica- 
tions, and if any dispute arises respect- 
ing the payment of the said wages that 
must be left for adjudication by the 
authority prescribed by Section 20. 


14. I think the above observa~ 
tions of the Supreme Court apply with 
equal force to the proviso appended to 
note fii) of the impugned notification. 
Practically speaking, that proviso appears 
to create more difficulties between the 
employer and the employee than solve 
the question of appropriate wages pay~ 
able to the latter. It is not clear from 
that proviso whether the employee shall 
be entitled to Trip Allowance or not if 
the vehicle remains idle on account of 
any laches, criminal act, or deliberate 
mischief on his part after it had left the 
owners’ garage on duty. One can mul- 
tiply other instances where dispute may 
crop up between the employer and the 
employee respecting the payment of Trip 
Allowance. I feel clear that the Ad- 
ministrator could not have prescribed 
any solution in the notification fixing 
minimum rates of wages for settlement 
of such disputes. Therefore, the pro- 
viso is clearly ultra vires the powers 
given to the Administrator by the Act, 
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15. The Trip Allowance is pre- 
scribed in the notification only in res- 
pect of drivers, mail runners, bus con- 
ductors and assistants (Handymen). Since 
the wages of these employees were fixed 
under distinct heads, the illegality there- 
of does not affect the wages of the other 
employees mentioned at Nos. 2, 3, 4, 6 
and 8 of CL 1 of the schedule. Like- 
wise, note (ii) appended to the schedule 
also has no bearing on the wages fixed 
for the last mentioned set of employees. 
Hence, the wages prescribed for two sets 
of employees are clearly severable and 
so only the offending part of the noti- 
fication, and not the whole of it, need 
be declared void. This is exactly what 
was done by the Travancore-Cochin 
High Court in the case of Punchiri Boat 
Service, AIR 1955 Trav-Co 97 (supra) 
and by the Supreme Court in the case 
of Bidi, Bidi Leaves, AIR 1962 SC 486 
(cited above). It is correct that in the 
Travancore-Cochin case, only the “Batta” 
was declared invalid and rest of the 
wage structure, comprising of Basic Pay 
and Dearness Allowance, was held bind- 
ing on the parties, and on that analogy 
here too only Trip Allowance could have 
been declared ultra vires, retaining the 
rest of the wages. However, the last 
course would not be equitable to the 
concerned employees for qua them no 
special allowance was prescribed as had 
been done respecting the employees en- 
tered at Nos. 2 to 4, 6 and 8 of Cl. I 
of the schedule. Therefore, in respect 
of employees mentioned at Nos. 1, 5, 7 
and 9 of that clause the entire notifica- 
tion has to be declared as violative of 
the Act. 


invalid and not 
employer or on the employee. 
H. C. Nath’s only defence was that since 
the Act of 1961 applies only to motor 
transport undertakings employing five 
or more motor transport workers, Sec- 
tion 13 thereof does not come into pic- 
ture while fixing the minimum rates of 
wages under the Act. This defence, if 
I may say so, is altogether untenable. 





The impugned notification covers the 
employees engaged in Publie Motor 
Transport. It is, therefore, not incon- 


ceivable that there may be Public Motor 
Transport Companies who employ more 
than five workers, or there may be pri- 
vate persons engaging in the business of 
Public Motor Transport and they have 
five or more than five workers in their 
service. Qua such Public Motor Trans- 
port concerns, the provisions of Sec. 13 


v 
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of the Act of 1961 will be applicable 
and the fixation of daily hours of work 
at 9 in the impugned notification would 
involve contravention of Section 13 of 
the Act of 1961, which fixed a maximum 
of 8 hours in any day and 48 hours in 


. II of the notification cannot 
in its present form. It has to be 
amended by addition of the proviso “but 
subject to the provisions of Section 13 
of the Motor Transport Workers Act, 
1961 (No. 27 of 1961)”, to give it a legal 
shape. It would be noticed that Sec- 
tion 31 of the Act of 1961 makes the 
contravention of provisions thereof as an 
offence punishable with imprisonment 
for a term which may extend to three 


, months, or with fine which may extend 


to five hundred rupees, or with both. 
Therefore, Shri Kar was justified in the 
assertion that although the fixation of 
the working hours at 9 by Cl. II of the 
impugned notification is advantageous to 
the employers, but employers can take 
benefit of that provision only at the risk 
of being involved in a criminal case. 


17. The last point urged by Shri 
S. K. Kar, though not very zealously, 
was that since the Act of 1961 classifies 
the workers as “adolescent”, “adult” and 
*child”, and Section 21 thereof prohibits 
the engagement of any “child” in any 
capacity in a motor transport undertak- 
ing, it was obligatory for the Adminis- 
trator to fix separately the wages of 
“adolescents” ‘and “adults” and also to 
prescribe that no “child” shall be en- 
gaged. The argument has not carried 
weight with me. If a child cannot be 
engaged in terms of a valid legislation, 
there was no necessity to pinpoint that 
fact in the notification issued under S. 5 
(2) of the Act. Nor does the latter Act 
enjoin upon the appropriate Government 
to fix separately the wages of “adoles- 
cents” and “adults”. At the best, it can 
be stated that it would have been more 
rational for the Administrator to fix the 
wages of “adolescents” and “adults” at 
appropriate separate rates but since that 
does not appear to be legally obligatory, 
I cannot find any fault with the notifica- 
et actually issued by the Administra- 
or. 


18. No other point was urged by 
Shri Kar in support of the writ petition. 


19. To sum up, my conclusions 
are: 


(1) The notification could not be 
made to take retrospective effect and as 
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such it shall come into force on the 
expiry of three months from the date of 
its issue; 

(2) The Trip Allowance sanctioned 
for certain categories of employees can-~ 
not form a component of wages and so 
the part of the notification concerning 
employees who have been given Trin 
Allowance is void and altogether in~- 
operative; and 

(3) Clause IT of the notification in its 
present form being violative of Sec. 13 
of the Act of 196] in the manner and 
to the extent indicated above it cannot 
stand in its present form and so to give 
it a legal shape these words shall be 
deemed to form part of it: “but sub- 
ject to the provisions of Section 13 of 
the Motor Transport Workers Act, 1961 
(No. 27 of 1961)’, after removal of full 
stop following the word “hours”. What 
survives out of the notification is that 
Clause 1 will stand respecting the em- 
ployees entered at Nos. 2, 3, 4, 6 and 8, 
Cl. II will stand amended in the manner 
just stated, while Clause DI and Note (i) 
will hold good in their entirety. In 
addition, the valid parts of the notifica- 
tion shall come into force on the expiry 
of three months from the date of its 
issue. 


20. In the result, I allow the writ 
petition to the extent indicated but in 
view of the partial success of the par- 
ties I leave them to bear their own 
costs. Advocate’s fee Rs. 100/-. 


Petition allowed. 





AIR 1971 TRIPURA 40 (V 58 C 10) 
R. S. BINDRA, J. C, 


M/s. Howrah Insurance Co. Ltd., Ap- 
pellant v. Sachindra Mohan Das Gupta, 
Respondent. 


Civil Misc. F. A. No. 4 of 1964, DJ- 
29-6-1970, from order of Sub., J., Tripura 
D/- 15-5-1964. 

(A) Civil P. C. (1908), O. 41, R. 2 
~— New plea. 

A party cannot be allowed to take 
a new point except when it is of purely 
legal nature, unless it had been pleaded 
and other party had opportunity to meet 
it. (Para 5) 

(B) Civil P. C. (1908), S. 145 == 
Enforcement of liability of surety. 


Suit by Bank for recovery of mort~ 
gage money. Appointment of Bank’s 
Employee as interim receiver to manage 
mortgaged property on execution of 
surety bond by bank in favour of court 
stipulating that bank shall reimburse any 
loss or damage occasioned by any acf 
or default of receiver. Property des- 
troyed by fire due to neglect of receiver. 
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Mortgagor obtaining order from court 
against receiver for damages. Mortgagor 
has a right under Section 145 to enforce 
the order by filing an execution against 
surety Bank without first proceeding 
against the receiver even though surety 
Bank was not a party to the adjudica~ 
tion of damages against receiver. 
(Paras 7, 9, 10) 

(C) Civil P. C. (1908), S. 145 — 
Surety Bond — Interpretation — Retros- 
pective liability of surety. 

No doubt a surety bond under Sec- 
tion 145 has to be strictly construed. 
But, where by the terms of surety bond 
the surety had assumed liability for re- 
imbursement for any loss caused by 
default of the Receiver retrospectively 
from the date the Receiver took over 
possession the surety would be clearly 
liable for damages adjudged against the 
Receiver even though the surety bond 
had been executed after the actual loss. 
AIR 1941 Mad 151, Ref. to. (Para 12} 

(D) Civil P. C. (1908), S. 145, O. 1, 
R. 10 — Security for loss caused by any 
default of interim receiver — Surety is 
not a necessary party to adjudication of 
damages against receiver — Principles of 
natural justice do not require that such 
adjudication of loss should be made in 
his presence. (Para 13) 

(£) Civil P. C. (1908), S. 145 — 
Surety bond executed in favour of Dis- 
trict Court in a suit pending before him 
-— Suit subsequently transferred by Dis- 
trict Court to subordinate court for dis- 
posal under para 26 Tripura (Courts) 
Order, 1950 — Latter court being suc- 
cessor as Well as assign of District Court 
can enforce surety bond. AIR 1960 
Andh Pra 507, Rel. on. (Para 14) 

(F) Contract Act (1872), S. 143 — 
Whether section has any application to 
a bond furnished by a person to a court 
in pursuance of its orders. (Quaere). 

(Para 15) 
(G) Civil P. C. (1908), O. 41, R. i 
=- New plea — Mixed question of law 
and fact — Enforcement of surety bond 
under S., 145, Civil P. C. — Plea as to 
discharge of liability under S. 143, Con- 
tract Act not raised in objection peti- 
tion — Plea being one of mixed question 
of law and fact cannot be raised for first 
time in appeal — (Contract Act (1872), 
) (Para 15) 
Cases Referred: Chronological 
(1960) AIR 1960 Andh Pra 507 
(V 47), G. Bapaiah v. V. Sub- 
baiah 

(1941) AIR 1941 Mad 151 (V 28)= 
1940-2 Mad LJ 831, Dharmapuram 
Mutt v. Muhamad Usman 12 


M. C. Dev Roy, for Appellant: J. K. 
Roy, J. C. Lodh and R, Ghosh, for Res- 
pondent, 
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JUDGMENT: This Misc. First Ap- 
peal No. 4 of 1964, is directed against 
the order, dated 15-5-1964, by which the 
Subordinate Judge, Tripura, Agartala, 
rejected the objections filed by the 
surety, M/s. Howrah Insurance Co. Ltd., 
Calcutta, hereinafter referred to as the 
Company, under Section 47 of the Civil 
P. C., hereinafter called the Code, against 
the execution application filed by the 
respondent herein, Sachindra Mohan Das 
Gupta, for recovery of Rs. 41,525/- in 
terms of Section 145 of the Code. 

2 The history of this litigation is 
both aching and disgusting to the judi- 
cial conscience inasmuch as it reveals 
extreme callousness on the part of the 
management of the Company and M/s. 
Das Bank Ltd, Calcutta, hereinafter 
called the Bank, in the matter of run- 
ning the errands and supervising the 
functioning of the two concerns. The 
relevant facts establishing that charge 
will be narrated in the course of this 
judgment. If the way and the manner 
in which the two concerns have dis- 
charged their. obligations connected with 
the litigation culminating in this appeal 
represent a sample of what is happen- 
ing in the other like concerns in the 
country, it would amount to a sad re- 
flection on the efficiency of the public 
Companies. 

3. The facts bearing on this ap- 
peal have to be set out in details to per- 
mit appreciation of the points that arise 
for determination. On the basis of a 
mortgage deed executed by the respond~ 
ent Das Gupta, on 10-2-1943, in favour 
of the Bank, a suit was instituted against 
him on 19-1-1950 for the recovery of the 
mortgage money on the original side of 
the Tripura High Court as it then was. 
Following the reorganisation of the Judi- 
cial Administration in the Territory of 
Tripura, the suit was transferred to the 
District Court for disposal. One Adhir 
Ranjan Datta, an employee of the Bank, 
was appointed by the District Court as 
Receiver on 21-1-1950 for managing the 
mortgaged property during the pendency 
of the suit. That property was com- 
prised of a Tea Garden called Ishan- 
chandrapur Tea Estate. The Court direct- 
ed the Receiver, Adhir Ranjan Datta, to 
furnish security in the sum of Rupees 
50,000 by an order dated 20th of Febru~ 
ary, 1950. The Receiver had taken over 
possession of the Tea Estate earlier on 
22~1-1950. Adhir Ranjan Datta offered 
the Company as his surety and the Court 
agreed. The Company executed the 
surety bond on 26-8-50 in favour of the 
District Judge Shri R. M. Goswami and 
the same was accepted by the latter on 
10-10-1950. The surety bond by its 
terms was made effective retrospectively 
with effect from 22nd of January, 1950, 
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4, Much before the date of ex- 
ecution of the bond and its acceptance 
by the Court, but within only five weeks 
of the Receiver assuming possession of 
the Tea Estate, the Tea Estate had been 
burnt by an accidental fire due to, it 
was alleged, the utter negligence of the 
Receiver in managing its affairs and 
looking after its safety. Das Gupta, the 
mortgagor-owner of the Tea Estate, con- 
sequently moved an application before 
the Court claiming damages from the 
Receiver. That application came up for 
hearing before the Subordinate Judge, 
Agartala, to whom by then the suit had 
been transferred by the District Judge 
by virtue of powers vesting in him 
under Tripura (Courts) Order of 1950 
which came into force on 31-12-1950. The 
Court of the Subordinate Judge, it may 
be mentioned, was created for the first 
time in the Territory pursuant to that 
Order of 1950. The Receiver, it appears, 
opposed the claim for damages but by 
an order dated 31-5-1956 the Court held 
him liable in the sum of Rs. 32,525/- and 
simultaneously directed him to pay that 
amount to Das Gupta within a period 
of two months, failing which recovery 
could be made by the latter from the 
Company in its capacity as surety. 

The Receiver as well as Das Gupfa 
felt aggrieved with the order dated 31-5- 
1956 of the Subordinate Judge. The Re~ 
ceiver consequently filed an appeal in 
this Court challenging the validity of 
the order dated 31-5-1956, while Das 
Gupta put in cross-objections claiming 
augmentation of the damages by another 
Rs. 9000/-. The two cases were disposed 
of by this Court by its judgment dated 
18-12-1959. The appeal of the Receiver 
was dismissed in default of appearance, 


while the cross-objections of Das Gupta . 


were allowed in full and so the amount 
of the damages now stood at the grand 
figure of Rs. 41,525/-. The Court, how- 
ever, happened to mention in the con= 
cluding part of its order that the Re- 
ceiver shall be entitled to set off the 
amount of damages against the decree 
passed in the mortgage suit. The mort- 
gage suit had earlier been decreed on 
31-5-1956 by the trial Court. Das Gupta 
did not feel reconciled to the direction 
of the Court that the Receiver shall be 
entitled to set off the damages against 
the decretal amount, and so moved a 
review application praying for expunc- 
tion of that direction. He succeeded 
once again and this Court by its order 
dated 22-3-1961 expunged the aforemen- 
tioned direction. 


4-A. After the amount of 
damages had been finally settled, Das 
Gupta filed an execution application in 
the Court of the Subordinate Judge on 
4-10-1961 both against the Receiver and 
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the Company. That application was re- 
gistered as execution case No. 39 of 1961, 
When the notice of that execution appli- 
cation was received by the Company, ił 
filed an objection petition under Sec. 47 
of the Code on 3-2-1962 and Misc. Case 
No. 24 of 1962 was registered on the 
basis thereof. The validity of all the 
objections raised by the Company was 
traversed by Das Gupta. Shri S. B. 
Laskar, the Subordinate Judge, dismis- 
sed the objection petition, as stated 
earlier, on 15-5-1964. Aggrieved by that 
order the Company has come up in ap- 
peal to this Court. 


5. Out of a large number of ob- 
jections taken before the Subordinate 
Judge, on behalf of the Company, at the 
time of arguments, quite a good number 
of them were repeated in this Court. 
However, it is elementary principle that 
no party can be permitted to adopt a 
point, except if it happens to be of 
purely legal nature, unless it had been 
pleaded and -the other party given an 
opportunity to meet it. Therefore, it is 
necessary that the objections of the 
Company as set out in the objection 
petition itself should be reproduced here, 
The petition is comprised of six short 
paras, the sixth being only formal. The 
objections taken in the first five paras 
are as under:— 


(1) The execution application cannot 
ea proceed against the Company; 
The decree for recovery of 
Rs. i 525/-, besides the costs of Rupees 
94.12, not having been passed against 
the Company either by the trial Court 
or by the Judicial Commissioner’s Court, 
it is not enforceable against the Com- 
pany; 
(3) The Execution of the decree 
against the Company is barred by time; 

(4) The order dated 22nd of March, 
1961, made by the Judicial Commissioner 
(by which the review application of Das 
Gupta was accepted) is absolutely silent 
about the liability of the Company and 
so the amount cannot be recovered from 
it; and 

(5) Das Gupta cannot make recovery 

of the amount from the Company with- 
out first taking execution proceedings 
against the Receiver Ranjan Datta. 
I would like to dispose of these five ob- 
jections before proceeding to discuss the 
other points canvassed in this Court on 
behalf of the Company. 

6. The first objection that the 
executed case cannot legally proceed 
against the Company is not intelligible. 
No reasons are given in support of the 
objection. As such I take that objection 
to be of no substance. 

T; The second objection is with- 
out any legal basis. The: Comany is 
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being proceeded against not in its capa- 
city as judgment-debtor proper but as 
surety of the Receiver, Adhir Ranjan 
Datta. Section 145 of the Code provides, 
inter alia, that where any person has 
become liable as surety for the fulfil- 
ment of any condition imposed on any 
person under an order of the Court 
in any suit or in any proceedings 
consequent thereon, the decree or order 
may be executed against him, to the 
extent to which he has rendered him- 
self personally liable, in the manner 
provided in the Code for the execution 
of decrees. Evidently, this statutory pro- 
vision gives right to Das Gupta, who 
has secured an order against the Re- 
ceiver for recovery of damages, to rea- 
lise those damages from the surety 
furnished by the Receiver. The margi- 
nal note of Section 145 reads, “Enforce- 
ment of liability of surety”. The Com- 
pany has not denied its status as that 
of surety and since the claim made 
against it in the execution application 
filed by Das Gupta falls within the 
ambit of Section 145, I have no option 
but to reject the objection raised. 


8. The objection about limitation 
is completely frivolous and was neither 
pressed before the executing Court nor 
in this Court. The appeal of the Re- 
ceiver was rejected by this Court on 
18-12-1959 and the cross-objections of 
Das Gupta were allowed on the same 
day. The execution application was filed 
against the Receiver and the Company 
on 4-10-1961. Therefore, obviously the 
execution application is within time. It 
may be added that the order dated 
18-12-1959 accepting the cross-objections 
was subsequently reviewed by this Court 
on 22-3-1961. Therefore, Das Gupta 
would be justified in contending that the 
period for making the execution applica-~ 
tion had begun to run from that date, 
Anyhow there can be no dispute or 
doubt on the point that the earliest date 
from which the time for execution began 
to run was 18-12-1959. 


9. Objection entered at aie F 


ito state that the Company was not a 






against the Receiver was under acjudi~ 
ication. The liability of the 


Hence, I repel the 
bjection under consideration. 


10. The last objection, namefy, 
that Das Gupta cannot sue out execu- 
tion against the Company without first 
exhausting his remedies against the Re- 
ceiver, was not pressed in this Court 
Nor it appears to have any merit. The 
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right to recover the amount of damages 
is -available to Das Gupta concurrently 
against the Receiver and the Company 
and so it is not open to this Court, or, 
for that matter, to anybody else to teil 
Das Gupta to make an effort at recovery 
against the Receiver before proceeding 
against the Company. 


11. It would follow from the 
above discussion that none of the points 
set out in the objection petition of Com- 
pany has any basis, legal or factual. 
Therefore, I affirm the finding of the 
Court below that objections merit re- 
jection. 

12. i may now discuss in brief 
a points raised in this Court by Shri 

C. Dev Roy on behalf of the appel- 
lant. Firstly, he urged that the surety 
bond has always to be strictly constru- 
ed, and he cited AIR 1941 Mad 151, 
Dharmapuram Mutt v. Muhamad Usman. 
Shri R. Ghosh, representing Das Gupta, 
had no fight with the proposition that 
the surety bond given under Section 145 
of the Code has to be interpreted strict- 
ly. However; Shri Dev Roy was unable 
to indicate how that principle helped 
him in the instant case. It is very plain- 
iy mentioned in the bond that the surety 
shall reimburse “any loss or damage oc- 
casioned by any act or default of the 
Receiver in relation to his duties as such 
Receiver esses... ”, The Company had 
assumed the liability for reimbursement 
retrospectively with effect from 22nd of 
January, 1950. The fire which occasion- 
ed the damage to the Tea Estate blazed 
on 26-2-1950 and the finding of this 
court is that the fire occurred due to 
negligence of Receiver in managing the 
Tea Estate. Therefore, the Company is 
clearly liable for the amount of damages 
adjudged against the Receiver. 


13. The next point urged was 
that it was obligatory for Das Gupta to 
implead the Company along with the 
Receiver in the proceedings initiated by 
him for determination of the damages 
occasioned to the Tea Estate allegedly 
on account of the negligence and default 
of the latter (the Receiver), and that 
since he failed to take that precaution 
he cannot now recover the damages from 
the Company in its capacity as surety. 
No provision of law or judicial prece- 
dent was cited to support that point. It 
was urged, however, that principles of 
natural justice demand that adjudication 
about the damages allegedly caused by 
the negligence of Receiver should be 
made in the presence of the surety. 
Here, again, the learned counsel was un- 
able to reinforce his submission by any 
authority. In the absence of any allega- 
tion of collusion between the Receiver 
and Das Gupta, it appears that the ob- 
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jection is not tenable in terms of the 
surety bond. If the argument were to 
prevail then in each case of a surety 
bond furnished pursuant to an order of 
the Court in a pending proceeding, the 
surety will have to be impleaded as a 
party In all stages of the proceedings. 
Such a situation cannot be looked at 
with equanimity. As an instance, if in 
an appeal filed in the High Court by a 
dudgment-debtor the execution of the 
decree is stayed on furnishing surety in 
terms of Order 41, Rule 5, of the Code, 
does it mean that the surety should be 
brought on the record of the appeal as 
a party? I think the argument is self- 
defeating and so has to be negatived. _ 

14. This takes me to the consi- 
deration of the third point raised by 
Shri Dev Roy. He urged that the surety 
bond could be enforced by its own terms 
either by Shri R. M. Goswami, the Dis- 
trict Judge, Agartala, to whom it was 
furnished in the first instance, or by his 
successor or  successors-in-office or as- 
signs, and that since the Subordinate 
Judge, who decreed the mortgage suit, 
cannot be said to be either the succes- 
sor-in-office or an assign of the District 
Judge, the liability of the surety under 
the surety bond is not enforceable af 
the instance of the Court of Subordinate 
Judge. The file of the mortgage suit 
was requisitioned in this Court to deter- 
mine how the suit had been adjudicat- 
ed upon by the Subordinate Judge 
though it was pending in the Court of 
the District Judge at the time the bond 
was furnished. The records revealed 
that by order No. 33, dated 26-2-1951, 
the District Judge had sent the file of 
the suit to the Subordinate Judge for 
disposal. It was on 31-12-1950, it may 
be repeated, that the Tripura (Courts) 
Order, 1950, creating the Court of the 
Subordinate Judge for the first time in 
this Territory came into force. Para 27 
of the Order gives authority to the Dis- 
trict Judge to distribute any civil busi- 
ness cognizable by his Court among the 
Courts under his control. Para 26 there- 
of states that subject to the general 
superintendence and control of the Judi- 
cial Commissioner, the District Judge 
shall have control over all the Civil 
Courts within the local limits of his 
jurisdiction. Therefore, the District 
Judge had the authority to assign the 
mortgage suit brought by the Bank 
against Das Gupta for disposal to the 
Court of the Subordinate Judge. This 
power he could also exercise under Sec- 
tion 24 of the Code. The suit having 
been transferred by the District Judge 
to the Court of the Subordinate Judge, 
the latter Court obviously became his 
“successor” as well as “assign” within 
the meaning of those expressions as used 
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in Section 145 of the Code. Shri R. 
Ghosh cited the case reported in AIR 
1960 Andh Pra 507, G. Bapaiah v. V. 
Subbaiah, to support his contention that 
the Subordinate Judge is in law the suc- 
cessor as well as assign of the District 
Judge for the purpose of the surety bond 
furnished by the Company. The facts 
of the reported case are that in a suit 
pending in the Court of the District 
Munsiff a surety filed security for mesne 
profits. Subsequently, the plaint was re~ 
turned by the District Munsiff to the 
plaintiff for presentation to the Court 
having jurisdiction in the matter, and 
then that plaint was presented in the 
Court of the Subordinate Judge. The 
question arose whether the surety bond 
filed in the Court of the District Munsiff 
could be availed of in the Court of the 
Subordinate Judge. The High Court 
held that it could be availed of It will 
be noticed that our case stands on a 
much higher footing. Here the plaint 
was never returned to the Bank by the 
District Judge for presentation to the 
Court of the Subordinate Judge. The 
suit was actually made over by the Dis- 


trict Judge on his own initiative to thej 


Court of the Subordinate Judge by 
virtue of the power of transfer vesting 
in him. Therefore, the Subordinate 
Judge was clearly a successor as well as 
an assign of the District Judge re: the 
surety bond furnished in the Court of 
the District Judge by the Company. 
Therefore, the third point raised in this 
Court by Shri Dev Roy also fails. 


15. Lastly, if was urged by the 
learned counsel that the Company stood 
discharged from its obligations as surety 
in terms of Section 143 of the Contract 
Act. That section provides that any 
guarantee which the creditor has ob- 
tained by means of keeping silence as 
to a material circumstance is invalid. 
Firstly, I am not convinced that S. 143 
has any application to a bond furnished 
by a person to the Court pursuant to 
its orders. And in the second instance, 
the objection based on Section 143 is not 
purely legal. It is a mixed question of 
fact and law. And since the plea of 
discharge had not been raised in the ob- 
jection petition, the appellant cannot be 
permitted to raise it for the first time 
in this Court. Thirdly, it was admitted 
at the bar that the Company had filed 
a Title Suit No. 34 of 1966, in the Court 
of the Subordinate Judge, Agartala, for 
cancellation of the surety bond on the 
footing that it stood vitiated by fraud 
ete. Section 143 of the Contract Act 
also in a way relates to an objection 
which is of the nature of fraud. Shri 
Dev Roy frankly admitted in this Court 
that since the aforementioned Title Suit 
had been founded on the plea of fraud 
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etc, he had deliberately not raised that 
objection in this Court. If so, I fail to 
see how could Shri Dev Roy raise a 
point in this Court on the basis of Sec- 
tion 143. 


16. In view of the conclusions 
recorded above, the appeal fails and is 
dismissed. Taking however all the re- 
levant circumstances into consideration, 
I leave the parties to bear their own 
costs in this Court. 


= I7. I may now detail a few facts 
demonstrating the lapses of which the 
Company and the Bank have been guilty 
during the course of this litigation. The 
Tea Estate owas extensively damaged 
consequent on the fire which enveloped 
the Estate on 26-2-1950, which was only 
a month and four days after the Re- 
ceiver had taken possession of the 
Estate. The Receiver was directed by 
the Court to furnish security in the sum 
of no less than Rs. 50,000/- on 20th of 
February, 1950. The surety bond was ex~ 
ecuted by the Company on 26-8-50 and it 
was accepted by the District Judge on 
10-10-50. both of which events took place 
a long time after the Estate was damag- 
ed. It was specifically mentioned in the 
surety bond that the liability of the 
Company shall take effect retrospective- 
ly from 22nd of January, 1950, the date 
on which the Receiver took over pos- 
session of the Estate. It is surprising 
that Shri H. N. Sarkar, the Secretary of 
the Company, who executed the surety 
bond, should have not made any en- 
quiries if the Receiver had placed him- 
self under some liability in the matter 
of damages done to the Tea Estate in 
between 22-1-1950 and 26-8-1950. ee 
fact of extensive fire resulting in 

damage of the magnitude of Rs. 41 505) 
remained unnoticed by the Secretary of 
the Company until the date the surety 
bond was executed or even by the date 
it was accepted by the court a month 
and a half later. And the astonishing 
feature is that the plea of fraud was not 
adopted in the objection petition filed in 
the Court of the Subordinate Judge on 
4-10-1961. An application on the record 
of the present appeal reveals that it was 
during the course of the trial of the 
objection petition that the Company 
learnt for the first time that the com- 
pensation adjudged against the Receiver 
was due to fire In February, 1950, res- 
ulting from the mismanagement by Re- 
ceiver. On the face of it, that allega- 
tion is incredible. Indeed that admis- 
sion has the implication that the Com~< 
pany did not care to find out when it 
filed the objection petition on 4-10-1961 
how the Receiver had been adjudged lia- 
ble to damages. It was essential for 
the Company to determine the facts of 
which Receiver had been held liable to 
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decide the further question if those facts 
fell within the ambit of surety bond 
dated 26-8-1950. Admittedly, no such 
steps were taken. The Office-bearers of 
the Company are expected to display 
much more vigilance than what was 
exhibited in the instant case. Before 
executing the surety bond in the sum 
of Rs. 50,000/-, the status of the Receiver 
as also the extent of the Tea Estate for 
which he had been appointed a Receiver 
should have been ascertained by some- 
one on behalf of the Company. If that 
precaution had been taken, it would have 
been discovered on 26-8-1950, the date 
of the execution of the surety bond, 
that the Tea Estate had already been 
reduced to ashes and that the Receiver 
did not own property worth Rs. 50,000/- 
a fact candidly admitted in this court 
by both the counsel. In such an event 
the liability of the Company would not 
have been accepted in any case retros- 
pectively from 22-1-1950. On account 
of the extreme negligence exhibited by 
the Office-bearers of the Company, the 
latter has suffered an immense loss which 
will, of course, fall on the eae of 


the share-holders, It is all to be re- 
gretted. 
18. I was struck aghast to learn 


during the course of the arguments in 
this appeal that the decree secured by 
the Bank on 31-5-1956 cannot be realis- 
ed by it because no execution applica- 
tion had been made within the period 
allowed by law. I have not words 
strong enough to express my abhorrence 
at the laches on the part of the Bank. 
The share-holders are poorer by the 
amount for which the suit was decreed, 
and it was a substantial sum at that. 
Das Gupta, the mortgagor, must gloat 
over his achievements. The mortgage 
debt, raised by him in early 1943, he 
has not to repay, the decree based on it 
having become time barred. He would 
now recover a sum as big as Rs. 41,525/-, 
besides some costs, from the Company. 
With that amount he can set up another 


Tea Estate. 
Appeal dismissed, 





AIR 1971 TRIPURA 45 (V 58 C 11) 
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Smt. Sura Bala Kar and others, 
Petitioners v. Yasin Mia, Respondent. 

Civil Revn. No. 28 of 1970, D/- 
24-12-1970, against order of Sub., Je 
Tripura, D/- 25-6-1970. 

(A) Civil P. C. (1908), O. 23, R. TI 
(2) — Grounds for withdrawal of suit 
with liberty to file another must not 
affect merits of case. (Para 2) 
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These grounds should arise out of 
some error made in good faith by plain- 
tiff which can only be set right by trial 
de novo. If the defect is curable by 
amendment of pleadings or by addition 
of parties no withdrawal should be 
allowed. (Para 2) 


(B) Civil P. C. (1908), O. 23, R. 1 
— Power of Court to allow or refuse 
withdrawal of suit is not general but 
discretionary — Court cannot allow with- 
drawal on grounds other than those re- 
lied upon by plaintiff. ATR 1926 All 582 
& AIR 1935 Mad 445, Rel. on. 
(Paras 9, 10) 
(© Civil P. C. (1908), O. 23, R. I 
— Where during pendency of suit cer- 
tain transfers of properties in dispute 
were made and transferees applied for 
being brought on record mere fact that 
transfer deeds were not produced or that 
they were not genuine would not be 
sufficient ground for withdrawal of suit. 
(Para 4) 
(D) Civil P. C. (1908), O. 23, R. 1 
— That some of defendants left for 
Pakistan and some may; leave and 
therefore fresh evidence would be neces- 
sary to be recorded cannot be a ground 
for allowing withdrawal of suit. 
(Para 5) 
(EZ) Civil P. C. (1908), O. 23, R. 1 
— That the suit had been pending fer 
long time and involved volume of work 
cannot be a ground for allowing with- 
drawal especially when preliminary 
decree had already been passed. 
(Paras 6, 7 
Cases Referred: Chronological Paras 
(1935) AIR 1935 Mad 445 (V 22)= 
156 Ind Cas 799, Seetharama 
Ayyar v. Sama Subba Iyer 10 
(1926) ATR 1926 All 582 (V 13)= 
24 All LJ 694, Debi Chand v. 
Parbhu Lal 9 


J. C. Lodh, for Petitioners. 


ORDER: Sri Yasin Mia, an Advocate 
by profession, filed a suit on 28th of 
October, 1957, in the Court of Subordi- 
nate Judge, Agartala, for possession by 
partition of a large number of proper- 
ties mentioned in the schedule attached 
to the plaint. As many as 26 persons 
were cited as defendants. A preliminary 
decree for partition was passed in the 
suit on 22-6-1960. An appeal lodged 
against that decree by one of the defend- 
ants was rejected by this Court on 20th 
of November, 1967. Thereafter, the trial 
Court took steps for effecting partition 
of the various properties by metes and 
bounds. 


In the meantime, a large number of 
applications were made containing 
various prayers primarily arising out of 
transfers of certain properties by way 
of sales and gifts by defendants on the 
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record. In one application moved on 
22-5-1970 by a set of the defendants, the 
revision petitioners herein, the prayer 
made was that since the plaintiff had 
taken no active steps to secure partition 
of .the properties for a long time, they 
should be transposed as plaintiffs to en- 
able them to pursue the matter with 
vigour. Before this set of applications 
could be disposed of, the plaintiff Yasin 
Mia presented an application on 16-6- 
1970 requesting the trial Court for per- 
mission to withdraw from the suit with 
liberty to institute a new suit on the 
same cause of action. That prayer of 
the plaintiff was opposed by some of 
the defendants, particularly who are now 
the revision petitioners, but the Court 
by its order dated 25-6-1970 allowed the 
The petitioners having felt ag- 
grieved have come up in this Court tọ 
assail its validity. 

2. This revision petition had fo 
be heard ex parte because the plaintiff 
respondent failed to put in appearance 
despite service. Sub-rule (2) of R. 1 of 
O. 23 of the Civil P. C. provides that 
where the Court is satisfied:— 

(a) that a suit must fail by reason 
of some formal defect, or 


(b) that there are other sufficient 
grounds for allowing the plaintiff to in- 
stitute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may, on such terms as it thinks fif, 
grant the plaintiff permission to with- 
draw from such suit or abandon such 
part of a claim with liberty to institute 
a fresh suit in respect of the subject- 
matter of such suit or such part of a 
claim. Ex facie the trial Court allowed 
the withdrawal of the suit with liberty 
to institute another one in terms of 
Cl. (b) of sub-rule (2). A perusal of the 
order of the trial Court reveals that the 
withdrawal was allowed on the follow- 
ing grounds:— 

(1) That the decree “is not likely to 

be executed’; 
_ ._ (2) That a number of persons, who 
had moved miscellaneous applications, 
had not filed sale deeds and gift deeds 
“on the strength of which they want to 
be added as parties to the suit and the 
genuineness of the said transactions is 
also challenged on behalf of the defend- 
ant No. 1”; 


(3) “It is also an admitted fact that 
some of the defendants left for Pakistan 
for good and it is, therefore, absolutely 
necessary for the ends of justice that 
fresh evidence about the right, title and 
interest of the parties in the suit land 
is necessary”: 


(4) That the suit which was filed in 
the year 1957 A. D. “is being dragged 
till today and as many as 8 petitions are 


ih, 


p re e o e 
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filed for ïmpleading the applicants as 
parties to the suit”; and 

(5) “There are as many as 26 defend- 
ants in the suit and it is likely that some 
more applications may be filed taking 
advantage of the absence of the defend- 
ants who left for Pakistan for good and 
it is not known how long it will take to 
dispose of the case when it is pending 
for the last 13 years.” 
The question that arises for determina- 
tion is whether all or any of the grounds 
on which the withdrawal was permitted 
fall within the ambit of Cl. (b) of sub- 
rule (2). It is well settled that the ex- 
pression “other sufficient grounds” used 
in that clause has to be construed ejus- 
dem generis with the expression “formal 
defect’ mentioned in CL (a) of the sub- 
rule. In some judicial decisions undou- 
btedly opinion expressed is that the ex- 
pression should be given a wider mean- 
ing but in those cases too it has been 
held that the grounds must be, if not 
ejusdem generis with “formal defect”, 
at least analogous to it. Indeed the two 
expressions, “formal defect” and “other 
sufficient grounds”, were not meant by 
the Legislature, in view of differing 
texts. to be conterminous in all respects, 
and the adjective “other” in the second 
expression positively indicates that the 
grounds covered by Cl. (b) need not 
necessarily be of the nature of “formal 
defect”. Nevertheless, it looks plain 
that the ground adopted to support the 
prayer for withdrawal must be one not 
affecting the merits of the case but 
should be one arising out of some error 
made in good faith by the plaintiff which 
can only be effectively set right by a 
trial de novo. If the defect is such that 
it can be cured by amendment of the 
pleadings or by addition of the neces- 
sary parties. no withdrawal in fairness 
to the other party to the suit should be 
allowed, 


3. It is in the light of the above 
principles that the five grounds on the 
basis of which the withdrawal was per- 
mitted in the present case have to be 
examined to determine whether they are 
sufficient grounds within the meaning of 

(b). The first ground stated by the 
trial Court is clearly not intelligible. I 
cannot comprehend what “decree” the 
Court had in mind which it said is not 
likely to be executed. The petitioners 
herein had moved an application on 
22-5-1970 praying that they be transpos- 
ed as plaintifis so that they could take 
steps for partition of the properties by 
metes and bounds according to the shares 
determined by the preliminary decree. 
Obviously. this set of defendants was 
out to implement the terms of the pre- 
liminary decree and if their prayer had 
been allowed and a final decree passed, 
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they would surely have executed the 
latter decree. Therefore, the first ground 
adopted by the trial Court is simply non~ 
existent. 


4, If during the pendency of the 
the suit certain transfers of the pro- 
perties in dispute had been made and 
the transferees had applied for being 
brought on the record, the mere fact that 
the transfer deeds had not been pro- 
duced or that an objection had been 
raised by some party to the suit that 
these deeds were not genuine would not 
constitute a sufficient ground for allow- 
ing the plaintiff to withdraw from the 
suit with liberty to file another on the 
same cause of action. The proper course 
for the Court to follow in such a situa- 
tion would be to insist on the produc- 
tion of those deeds and then record evi- 
dence about the genuineness or other- 
wise thereof, and thereafter either dis- 
miss the applications if the deeds are 
found to be non-genuine, else bring the 
transferees on the record. The state- 
ment in the impugned order that the 
genuineness of the transactions evidenc- 
ed by the transfer deeds had been chal- 
lenged on behalf of defendant No. 1 and 
so there was sufficient ground to per- 
mit the plaintiff to withdraw from the 
suit gives the impression that the Court 
wanted to shirk somewhat arduous work 
involved in finding out whether the 
documents were genuine or otherwise. 


5. The third ground pressed into 
service by the trial Court is much too 
flimsy. If some of the parties to the 
suit had left for Pakistan for good after 
the preliminary decree had been made, 
they could surely be proceeded against 
ex parte. There was definitely no neces-: 
sity of recording any “fresh evidence! 
about the right, title and interest” of 
those who had left for Pakistan. All 
those matters had been dealt with in the. 
j udgment culminating in the preliminary! 

ecree. 


6. The fourth ground adopted by 
the trial Court was that the suit had 
been pending since 1957 and as many 
as 8 petitions had been filed for implead- 
ing certain persons as parties. Here, 
again, it is not possible to agree with 
the trial Court. The fact that the case! 
had been pending for a long time is 
surely not a ground on the basis of which, 
withdrawal can be allowed. especially’ 
when such a prayer is opposed by the 








hardly be a ground for taking recourse, 
to Ci, (b) of sub-rule (2). 


48 Tri. [Prs. 7-11] 


7. The last ground mentioned in 
the order is that there are 26 defentants 
in the suit and some more out of them 
may leave for Pakistan in which case 
the Court could expect additional appli-~ 
cations of miscellaneous varieties by 
persons who may misuse the circum- 
stance of some defendants having left 
for Pakistan. This ground is clearly 
imaginary and is indicative only of an=- 
xiety on the part of the Court to get 
rid of an old suit. Sub-rule (2) evident- 
ly had not been enacted to serve the 
purpose of drop-~scene respecting vexa- 
tious and inconvenient suits. 


8. The above discussion would 
reveal that none of the grounds adopt- 
ed by the trial Court for permitting the 
plaintiff to withdraw from the suit with 
liberty to bring another on the same 
cause of action falls within the scope of 
Cl. (b) of sub-rule (2). 

9. The decision in Debi Chand -v, 
Parbhu Lal, AIR 1926 All 582. is autho- 
rity for the proposition that when once 
there has been a preliminary decree 
ordering the taking of accounts, if the 
plaintiff desires to withdraw. his original 
claim for rendition of accounts but the 
defendant desires the case to proceed, 
the proper course is not to allow the 
plaintiff to withdraw from the suit but 
to transpose the parties. Another rele- 
vant consideration arising out of the 
plain wording of sub-rule (2) is that 
even if the case is found to fall either 
under Cl. (a) or Cl. (b) thereof. the 
Court has the discretion, as indicated by 
the word “may” used therein, to either 
alow the prayer for withdrawal or re- 
ject the same in the background of all 
the relevant facts and circumstances. The 
present litigation has been pending for 
more than 13 years and the parties have 
expended enough of labour and expense 
in fighting out firstly the suit in the 
trial Court and thereafter the appeal in 
this Court. It would be a real hardship 
to the defendants if they were left to 
face another ordeal of protracted litiga- 
tion. Therefore. apart from the fact 
that none of the grounds mentioned in 
the impugned order brings the case 
within the gamut or sweep of Cl. (b) of 
sub-rule (2), it would be really hard to 
force the parties to another trial of 
strength just because it is the plaintiff’s 
fancy. 

10. It is in order to point out 
that the trial Court adopted some 
‘grounds for allowing the prayer for 
withdrawal which had actually not been 
adopted by the plaintiff in his applica- 
tion dated 16-6-1970. All that he had 
said therein was that the suit had been 
pending for a long time, that some of 
the defendants had died while others 
had transferred their shares in the pro- 
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perties in dispute pendente lite, and that 
in consequence it would take him con~ 
siderable time to collect the names and 
addresses “of the co-sharers” and then 
make them parties. The plaintiff never 
said that the preliminary decree was in~ 
executable or that there was any dispute 
about the genuineness of the transfer 
deeds executed by some of the defend-~ 
ants respecting the properties in suit, 
The Courts in India, it may be emphasis- 
ed, have no general power of allowing a 
suit to be withdrawn with liberty of 
filing another on the same cause of ac~ 
tion apart from the power given to them 
by sub-rule (2). It follows that the Court 
cannot allow withdrawal of the suit on 
a ground or grounds other than those 
relied upon by the plaintiff. 
the trial Court had clearly overstepped 
the jurisdiction vesting in it for per- 
mitting the plaintiff to withdraw from 
the suit. In AIR 1935 Mad 445, Seetha- 
rama Ayyar v. Sama Subba Iyer, the 
Madras High Court held that an order 
permitting a partition suit to be with- 
drawn after the preliminary decree has 
been passed is open to revision under 
Section 115 of the Code. This would be 
specially so if the withdrawal is allow- 
ed on grounds not pleaded by the plain- 
tiff or on grounds which do not fall 
within the purview of sub-rule (2). The 
case in hand falls in the latter category 
and as such the impugned order is re- 
visable. 

il. In the result, I allow the revi- 
sion petition and on quashing the trial 
Court’s order dated 25-6-1970 I remand 
the case to it with the direction that it 
should proceed with it in accordance 
with the provisions of law. Since the 
respondent has not turned up to oppose 


‘the revision petition, I make no order 


as to costs. 
Revision allowed. 
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Pulin Behari Sil and another, Ap- 
pellants v. Narendra Kumar Paul, Res- 
pondent. 

Second Appeal (Mise) No. 44 of 1970, 
D/~ 19-11-1970, against order of Sub. J., 
Tripura, in Misc. Appeal No. 22 of 1969. 

Succession Act (1925), S. 306 — Once 
a cause of action has merged into a 
decree of Court. the death of a party 
will not per se nullify it — (X-Ref: Civil 
P. C. (1908), O. 22, R. I) Case law re- 
ferred. (Para 7) 


Thus where after a decree for 
damages for malicious prosecution was 
passed in first appeal, the defendant pre- 
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ferred second appeal but before it could 
be heard the defendant died and his 
legal representatives were not brought 
on record, the plaintiff decree-holder 
was entitled to claim decretal amount 
from the defendant’s legal representa- 
tives. Section 306 would not apply in 
such a case. (Para 1) 


Cases Referred: Chronological Paras 
(1934) AIR 1934 Nag 119 (V 21)= 
30 Nag LR 186, Gulabrao v. 
Deorao 
(1929) AIR 1929 Lah 807 (V 16)= 
31 Pun LR 134, Bhim Sain v. 
Muhammad Ali 
(1918) AIR 1918 Mad 1100 (V 5)= 
38 Ind Cas 823, Marwadi v. 
Sarmnaii 4, 
(1915) AIR 1915 Lah 378 (V 2)= 
1915 Pun Re 62, Muzaffar Khan 


v. Ghulam Muhammad Khan 5 


(1911) ILR 34 Mad 760 = 20 Mad 
LJ 760, . Josiam Tiruvengada- 
chariar v. Swami Iyengar 5 
(1889) ILR 13 Bom 677, Haridas 
v. Ramdas 
(1883) 24 Ch D 489 = 52 LJ Ch 


833, Phillips v. Hom Fray 4 
M. K. Dutta, for Appellants. 
JUDGMENT: This second appeal 


raises the question about the true inter- 
pretation of Section 306 of Indian Suc- 
cession Act. 

2. The facts culminating in this 
second appeal are that Narendra Kumar 
Paul filed a suit in the year 1945 against 
Prasanna Kumar Sil claiming damages 
arising allegedly out of his malicious 
prosecution by the latter. The suit was 
dismissed by the trial Court on 28-2-1959. 
Narendra Kumar Paul filed an appeal in 
the Court of the Subordinate Judge, 
Tripura, Agartala, against the decree of 


“dismissal. His appeal was accepted and 
the suit decreed in a certain sum. 
Prasanna Kumar Sil then lodged a 


second appeal in this Court against the 
decree .of the first appellate Court. Be- 
‘fore that appeal could be heard on 
merits, Prasanna Kumar Sil died and 
since his representatives were not 
brought on the record within time, the 
appeal was dismissed on 24-8-1967. 


3. Narendra Kumar “Paul then 
sued out execution on 17-5-1968 against 
the legal representatives of the deceased 
judgment debtor. The legal representa- 
tives raised an objection in the execut- 
ing Court that since due to death of 
Prasanna Kumar Sil the second appeal 
had abated, it was not open to Narendra 
kumar Paul to claim execution of the 
decree which he had secured from the 
first appellate Court. Narendra Kumar 
Paul controverted that contention of the 
legal representatives on the score that 
. the decree of the first appellate Court 
1971 Tripura/4 XII G—43 
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having not been set aside by any 


. superior Court, he was entitled in law 


to claim the decretal amount from the 
legal representatives of the deceased. 
The objection raised by the legal repre- 
sentatives prevailed in the executing 
Court and so the latter rejected the ex- 
ecution application on the finding that 
in view of the death of Prasanna Kumar 
Sil before the second appeal could be 
decided on merits, the cause of action 
could not have survived. 

4. The decree-holder having felt 
aggrieved took the matter in appeal to 
the Court of Subordinate Judge, Agar- 
tala, who, by his judgment dated 24-6- 
1970, allowed the appeal on holding that 
the cause of action having merged in the 
decree made by the first appellate Court 
and that decree having not been set 
aside by the Judicial Commissioner’s 
Court, nothing said in Section 306 of the 
Succession Act stood in the way of 
Narendra Kumar Paul to claim the 
amount of the decree from the legal re- 
presentatives of the deceased. It is that 
finding of the first appellate Court which 
is assailed in the present second appeal. 


4-A. The fate of this appeal turns 
on the interpretation of Section 306 of 
the Indian Succession Act. That section 
runs as under:-—~ 

“All demands whatsoever and all 

rights to prosecute or defend any action 
or special proceeding existing in favour 
of or against a person at the time of his 
decease, survive to and against his ex- 
ecutors or administrators; except causes 
of action for defamation, assault, as 
defined in the Indian Penal Code, or 
other personal injuries not causing the 
death of the party; and except also cases 
where, after the death of the party, the 
relief sought could not be enjoyed or 
granting it would be nugatory.” 
It is the middle part of the section, 
which reads “except causes of action for 
defamation, assault, as defined in the 
Indian Penal Code, or other personal in- 
juries not causing the death of the 
party.” on which Shri M. K. Dutta. re- 
presenting the appellants, placed reliance 
to support the contention that with the 
death of Prasanna Kumar Sil during the 
pendency of the second appeal in this 
Court the cause of action stood exhaust- 
ed with the consequence that his repre- 
sentatives could not be proceeded against 
for recovery of the amount decreed by 
the first appellate Court. 


The opposite contention raised in the 
Court below was that once a decree has 
been passed the cause of action stands 
merged therein and that the death of 
the judgment-debtor thereafter cannot 
nullify the decree and that in such cir- 
cumstances the proper course for the re- 
presentatives of the deceased judgment- 
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debtor is to prosecute the appeal against 
the decree if such an appeal had been 
filed by the deceased. Illustration (i) to 
the section appears to lend support to 
this latter contention. That illustration 
is in the following words:— 

“A collision takes place on a railway 

in consequence of some neglect or 
default of an official, and a passenger is 
severely hurt, but not so as to cause 
death. He afterwards dies without hav- 
ing brought any action. The cause of 
action does not survive.” 
Illustration clearly suggests that the re- 
levant part of the section reproduced 
above does not operate after the cause 
of action becomes a part of the judicial 
record and ceases to exist as, for ex- 
ample, when a decree is passed on the 
basis thereof. It was held in the case 
of Marwadi v. Samnaji, 38 Ind Cas 823 
= (AIR 1918 Mad 1100) that if the 
plaintiff in a suit for libel fails to ob- 
tain a decree in the trial Court and then 
goes in appeal but dies during the pen- 
dency thereof, the appeal abates. It was 
observed further in that case that the 
rule is that personal actions so long as 
they remain unconverted into decrees 
abate on death Likewise, it was held 
in the case of Haridas v. Ramdas, (1889) 
ILR 13 Bom 677, that “It is a maxim of 
the common law that a personal action 
does not survive on the death, either of 
the person who did, or of the person 
who sustained, the wrong, and, in the 
absence of statutory provision to the 
contrary. it still prevails unless the 
estate is affected by the tort.” Reliance 
was placed by the Bombay High Court 
in support of that view on the observa- 
tions made in Phillips v. Homfray, (1883) 
24 Ch D 439, wherein the following pro- 
positions were enunciated:— 


PEPEE E EEA the only cases in which, 
apart from questions of breach of con- 
tract, express or implied, a remedy for 
a wrongful act can be pursued against 
the estate of a deceased person who has 
done the act, appear to us to be those 
in which property, or the proceeds or 
value of property, belonging to another. 
have been appropriated by the deceased 
person and added to his own estate or 
- moneys. +*+ + * * , 


Where there is nothing among the 
assets of the deceased that in law or in 
equity belongs to the plaintiff, and the 
damages which have been done to him 
are unliquidated and uncertain, the ex- 
ecutors of a wrongdoer cannot be sued 
merely because it was worth the wrong- 
doer’s while to commit the act which is 
complained of, and an indirect benefit 
may have been reaped thereby.” 

5. The facts of the case Bhim 
Sain v. Muhammad Ali, AIR 1929 Lah 
807, provide almost a complete parallel 
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to the facts of the case in hand. There 
one Muhammad Ali filed a suit for award 
of damages amounting to Rs. 10,000/- 
against Lachhman. The trial Court 
decreed the suit in the sum of Rupees 
2,000/-. Both the parties felt aggrieved 
and so Lachhman filed an appeal against 
the decree made by the trial Ccurt, 
while Muhammad Ali put in cross-ob- 
jections claiming that he 
awarded additional Rs. 1,000/- ‘by way of 
damages. Lachhman, however, died be- 
fore the appeal and the cross-objections 
could be heard in the High Court and 
his legal representatives then happened 
to continue the appeal. The appeal was 
disposed of by the High Court on merits 
but the cross-objections were held to 
have abated with the death of Lachh- 
man. In support of the latter conclu- 
sion reliance was placed on Thiruvengada 
v. Swami Ivengar, (1911) ILR 34 Mad 76 
and Muzaffar Khan v. Ghulam Muhammad 
Khan. 1915 Pun Re 62 = (AIR 1915 Lah 
378) which lay down that although the 
right of appeal survives to the tort- 
feasor’s representatives after his death, 
the right of appeal does not survive in 
the same way in the plaintiff who claims 
further damages or further costs. The 
High Court of Lahore ultimately held 
that although an appeal by Muhammad 
Ali would have been perfectly compe- 
tent during the lifetime of Lachhman it 
must have abated on the latter’s death; 
and it follows, therefore, that the cross- 
objections must similarly abate. 


6. I may also usefully invite 
attention to another important judgment 
in AIR 1934 Nag 119, Gulabrao v. 
Deorao. The headnote of the case reads 
as under:— 

“In a suit for malicious prosecu- 


tion the plaintiff’s right, which is a mere. 


P 


should be. 


+, 


r 


x 


“ 


right to sué for damages for a personal” 


injury. changes its character once it is 
merged in a decree. It then becomes a 
matter of record which is a right of 
higher nature. The rights and liabilities 
arising under a decree awarding damages 
for malicious prosecution therefore con- 
tinue when the plaintiff dies during the 
pendency of an appeal against the decree, 
so far as the appeal is concerned, but 


as regards’ the cross-objections they 
abate.” 7 al 
7. The conclusion that emerges 


from the above discussion of the various 
authorities is that once a cause of action 
has resulted in a decree of the Court, 
it ceases to exist as such and death of 
a party to the decree thereafter will not 
per se nullify the decree. The only way 
in which the aggrieved party, or his re- 
presentatives. can get over the decree is 
to successfully challenge it in the 
superior legal forum. Applying these 


principles to the case in hand, I see noj. 


t 
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escape from the conclusion that it was 
open to the representatives of the 
deceased Prasanna Kumar Sil to pro- 
secute the appeal in this Court on his 
death and that Section 306 of the Act 
lends them no help because it relates 
only to causes of action and has nothing 
to do when a cause of action has merged 
into a decree of the Court. Therefore, 
this appeal is without merit and so I 
dismiss it in limine. 

Appeal dismissed. 


AIR 1971 TRIPURA 51 (V 58 C 13) 
R. S. BINDRA J. C. 


Jatindra Kumar Bhattacharjee, Feti- 
tioner v. Government of India and an~ 
other, Respondents. 


Civil Revn. No. 5 of 1967, D/- 30-7- 
1970. against order of Addl. Sub J., Tri- 
pura, D/- 9-1-1967. 

(A) Civil P. C. (1908), S. 80 — Fora 
suit by Government against public officer 
to recover amount on allegations not of 
misappropriation personally by defendant 
but on account of his acts of commission 
and omission in discharging official func- 
tions notice under Sec. 80 is necessary 
and in its absence plaint must be rejected 
under O. 7, R. 11 (d), C. P. C. (X-Ref: Civil 
P. C. (1908), O. 7 R. 1D — (X-Ref: Con- 
stitution of India, Art. (300). (Para 7) 

(B) Civil P.C. (1908), See. 80 — 
Mere negligence or delay in raising plea 
of want of notice. does not constitute 
waiver. Waiver postulates voluntary and 
deliberate mental act. There must be 
evidence, direct or indirect, that the plea 
had been consciously given up. (X-Ref: 
Evidence Act (1872), S. 115) — AIR 1947 
P. C. 197 and AIR 1958 SC 274 and AIR 
1949 Nag 25 and AIR 1925 All 241 (2) Rel. 
on; AIR 1964 All 471 and AIR 1957 
Madh B. 108 and AIR 1943 Bom. 160 
Distinguished. (Para_9) 


(C) Civil P.C. (1908), S. 115 — Where 
finding in revision was that the plea of 
want of notice under Section 80 was not 
waived by the defendant the trial court 
would lack jurisdiction to try the suit. 
Therefore, objection to competency of 
revision could not be upheld.— (X-Ref: 
Civil P. C. (1908), Sec. 80). (Para 12) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 Manipur 34 (V 57) 

Chanambam v. Yumnam 
(1969) AIR 1969 SC 227 (V 56) = 
1969-1 SCR 430, Amalgamated 
Electricity > V. Municipal Com- 
mittee Aim 6 
(1964) AIR 1964 All 471 (V 51) = 
1964 All LJ 969, Gaja v. Dasa 


Koeri 

(14958) ATR 1958 SC 274 (V 45) = 
1958 SCR 781, Dhian Singh v. 
Union of India 8 
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(1957) AIR 1957 Madh B 108 (V 44) 
= 1957 Jab LJ (Madh B) 121, 
Union of India v. Tei Narain 10 
(1953) AIR 1953 SC 23 (V 40) = 
1953 SCR 136, Keshardeo Chamria 


v. Radha Kissen 12 
(1949) AIR 1949 PC 156 (V 36) = 

53 Cal WN 458, N. S, Venkatagiri 

v. Hindu Religious Endowments 

Board 12 


(1949) AIR 1949 Nag 25 (V 36) = 

ILR (1948) Nag 216, Wasant Shri- 

pat v. G. M. Khandekar 9 
(1947) AIR 1947 PC 197 (V 34) = 

74 Ind App 223, Vellayan v. Govt. 

of Madras 8, 9 
(1943) AIR 1943 Bom 160 (V 30) = 

45 Bom LR 220, Erachshaw v. 


Secy. of State 10 
(1925) AIR 1925 AIl 241 (2) (V 12) 

=22 All LJ 1116, Murari Lal v. 

E. V. David 10 


(1918) AIR 1918 Mad 62 (V 5) = 
34 Mad LJ 494 (FB), Samanthala 
Koti Reddi v. Pothuri Subbiah 6 
(1885) ILR 11 Cal 6 = 11 Ind App 
237 (PC), Amir Hassan Khan v. 
Sheo Baksh. ee 12 


R. Ghosh and N. M. Paul, for Peti- 
tioner; H. C. Nath. Govt. Advocate, for 
Respondents. 


ORDER:— In this revision petition 
filed under Para 34 of Tripura (Courts) 
Order, 1950, by Jatindra MBhattacherjee, 
the defendant in Money Suit No. 8 of 
1963 filed by the Government of India 
and the Union Territory of Tripura, the 
legality of the order dated 9-1-1967. by 
which the Additional Subordinate Judge 
held that though notice under Sec. 80 
of the Civil Procedure Code was neces- 
sary in the context of the pleadings 
adopted by the plaintiffs yet the defen- 
dant must be deemed to have waived 
that notice, is challenged. 

: Succinctly put, the relevant 
facts are that Jatindra took over as Sub- 
Treasury Officer at Dharmanagar, on 
7-11-1960, on transfer from Udaipur. 
Much before 10-3-1961, on which date 
the Sub-Treasury at Dharmanagar was 
sealed by the Government. it transpired 
that the affairs of the , Sub-Treasury 
were “in a complete mess” to use the 
words of the plaint. After examining 
the records and cash of the Treasury, the 
Government reached the conclusion that 
there had been misappropriation of a 
colossal amount. Consequently, the 
plaintiffs brought a suit on 16-10-1963 
against Jatindra “for recovery of or com- 
pensation for misappropriated Govern- 
ment money, valued at Rs. 98,649.88”. 
The written statement was filed by 
Jatindra on 3-5-1965 and issues were 
settled between the parties on 20th 
January, 1966. 

Thereafter, on 11-7-1966, Jatindra 
moved an application praying that two 
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additional issues should be framed, one 
relating to Article 300 of the Constitu- 
tion and the other bearing on section 80 
of the C. P. Code. A copy of that ap- 
plication had been supplied by the defen- 
dant to the plaintiffs’ counsel before the 
matter was taken up on 6-8-1966 by the 
Court. The learned counsel for the 
plaintiffs. it appears from the proceed- 
ings recorded by the Court on that day, 
did not raise any objection ta the fram- 
ing of the two additional issues sought 
by the defendant. It is mentioned in the 
relevant order that the stand of plain- 
tiffs’ counsel was that the points pressed 
by the defendant “are law points and as 
such they may be taken up even at the 
time of the hearing of argument of the 
suit”. It is also mentioned in that order 
that “the learned Advocate for the pltff., 
however, did not object to framing two 
additional issues as prayed for by the 
defendant”. The Court then proceeded 
to frame the two issues and remarked in 
the final para of the order that “the 
defdt. to file additional W. S. if any by 
the date”. The case was then adjourn- 
ed for‘hearing arguments. on the two 
newly formulated issues. Arguments on 
those issues were actually heard’ on 3- 
1-1967 and it is on that date that the 
defendant put in his amended written 
statement. During the course of argu- 
ments, it looks apparent, the plaintifffs’ 
counsel raised the plea that even if 
notice under Section 80 of the Code was 
legally necessary, the same must be 
arn to have been waived by the defen- 
ant. 


3. The trial Court held by its 
order dated 9-1-1967, that “in the light 
of the plaint as a whole, it appears that 
the alleged omissions and commissions 
on the part of the defdt, cannot be shorn 
of their official charcter” and 
that, as such, it was obligatory 
on the plaintiffs to give a notice under 
Section 80 before filing the suit. How- 
ever, at the same time the Court was 
clearly of the opinion that since the 
defendant had not raised the objection 
relevant to Section 80 in his written 
statement, filed on 3-5-1965, and had 
come out with such an objection more 
than a year thereafter, he must be deem~ 
ed to have waived the notice. The 
defendant having felt aggrieved with 
this latter finding has come up'in revi- 
sion, 

4. Shri H. C. Nath, Government 


Advocate, challenged in this Court the 
finding of the trial Court that notice 


. under section 80 was essential for main~ 


taining the suit. Alternatively, he 
placed reliance on the plea of waiver and 
so supported the conclusion of the trial 
Court that the defendant had waived 
. the notice. Shri R. Ghosh, representing 
the defendant, urged, on the contrary that 
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` 
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the suit of the nature disclosed by the 
plaint could not have been validly filed 
without compliance with the provisions 
of Section 80, and added that the trial 
Court had grievously erred in holding 
that the defendant had waived the 
notice, 


5. To settle the controversy 
whether notice under Section 80 was 
requisite or not, it is necessary that the 
allegations made in the plaint should be 
examined. It is a document comprising 
of only 10 paras. In para 2 thereof the 
duties and responsibilities of a Sub- 
Treasury Officer as laid in the Treasury 
Rules and various orders and Circulars 
issued by the Accountant-General are 
outlined. In para 3 it is alleged that the 
defendant being “in the sole charge of 
the said Sub-Treasury at the material 
time” he alone is responsible for the mis- 
appropriation of the Government money, 
“to account for 
this heavy loss of the plaintiff Govern- 
ment and to compensate the same”. It 
will be noted that it is not stated in this 
para that the misappropriation had been 
made by the defendant personally. If 
is stated in para 4 that the Government 
learnt about misappropriation in March 
1963, and then it found that “the Sub- 
Treasury Administration at Dharma- 
nagar was in a complete mess at tha 
material time under the superintendence 
of the defendant”. 


In para 5 a large number of irregu- 
larities committed by the defendant in 
the day to day business of the Sub 
Treasury are enumerated. They in- 
clude, inter alia, that the defendant used 
to transfer huge money to the single 
lock from the double lock in excess of 
requirements, that such transfers were 
not mentioned in the appropriate column 


of the daily sheet sent to the District “ 


Treasury. that the key of the single lock 
was allowed to be kept in the custody of 
the Poddar much against the Rules, that 
the Treasurer’s balance sheets used to be 
signed by the defendant without verify- 
ing them with the Accountant’s daily 
sheets, that the defendant failed to 
“cause proper and regular verification of 
the Sub-Treasury cash balance”, that 
“the Sub-treasurer’s balance sheets and 


m 


the Accountants cash book and balance æ 


sheets were not regularly signed and 
maintained”, and that the defendant 
“failed to make proper monthly verifi- 
cation of the assets that were in his 
charge”. 


In the next para 6 are detailed facts 
relating to a sealed cover containing 
Rs. 14,570/- deposited by Shri S. K. 
Ganguly Circle Officer, with the Sub- 
Treasury at Dharmanagar, and it is then 
alleged that the defendant having failed 
to place that cover in the double Jock in 
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the strong room, the amount was mis- 
appropriated. Paras 7 and 8 are most 
crucial and so I think it appropriate that 
they should be reproduced in full. They 
are as under:— 

“7 While the defendant was in the 
sole charge of the Sub-Treasury of 
Dharmanagar in between 17-11-1960 and 
12-3-1961, he committed defalcation and 
misappropriation of Government money 
from the said- Sub-Treasury amounting 
to Rs. 98,566.23 np. which included the 
sum of Rs. 14,570/- belonging to Kanchan- 
pur Tehsil Cutchery kept in a sealed bag 
in the said Sub-Treasury. 

8. The defendant was in the sole 
charge and in possession of the all assets 
of the Dharmanagar Sub-Treasury at 
the material time. From what has been 
stated above, as the plaintiffs have sus- 
tained the loss of Rs. 98,649.88 N. P. 
while it was in the sole custody of the 
defendant, the defendant is under all 


circumstances bound to compensate the 


loss thus caused to the plaintiffs”. 

Paras 9 and 10 are only formal showing 
when the cause of action arose and in 
what amount the decree is claimed. In 
the heading of the plaint, the nature of 
the suit is stated to be “Suit for recovery 
i or compensation for misappropriat- 

Government money valued at 
Rs. 98,649.88”. 

6. The relevant part of Sec- 
tion 80 enjoins that no suit shall be insti- 
tuted against a public officer in respect 
of any act purporting to be done by su 
public officer in his official capacity, 
until the expiration of two months next 
after notice in writing of the nature 
mentioned therein has been given. Evi 
dently, notice under Section 80 would 
be necessary in a suit against public 
officer if the following two conditions 
are satisfied:— . 


(1) the suit is in respect of any act 
done by such public officer; and 


(2) such act purports to have been 
done by such public officer in his offi- 
cial capacity. 

Therefore, we have to determine whe 
ther the plaint attributes any “act” to 
the defendant and whether such act the 
defendant had purported to do in his 
official capacity. According to clause 
(2) of Section 3 of the General Clauses 
Act, 1897, the expression “act”, when 
used in reference to a civil wrong, shall 
extend also to “illegal omissions’, And 
according to the Concise Oxford Dic- 
tionary, the word “purport” means “be 
intended to seem” Applying these mean- 
ings of the words “act” and “purport”, 
the expression “any act purporting to be 
done by such public officer in his offi- 
cial capacity” would mean “any act or 
illegal omission intended to seem to be 
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done or committed by him in his official 
capacity”, 

The Supreme Court held recently 
in the case of Amalgamated Electricity 
Co. v. Municipal Committee. Ajmer 
AIR 1969 SC 227, that the expression 
“act” also includes illegal omissions an 
as such if the suit does not relate to any 
“act” or “illegal omission” purporting to 
be done by a public officer in his official 
capacity, Section 80 will not have any 
application. The Supreme Court pointed 
out that every omission is not an illegal 
omission and that before an omission 
can be considered as an illegal omission 
it must be shown that the official con- 
cerned had omitted to discharge some 
official duty imposed on him in public 
interest. It was observed further that the 
omission in question must have a positive 
content in it, or, in other words, the non- 
discharge of that duty must amount to 
an illegality. 

It was held in Samanthala Koti 
Reddi v. Pothuri Subbiah. AIR 1918 
Mad 62 (FB) that an act done by a public 
officer would “purport” to be an act 
done in his official capacity not-only if 
it was properly and rightly done by hi 
in such capacity and within his powers 
but also if it has such a reasonable 
resemblance (though a false or pretend- 
ed resemblance) to a proper and right 
act that ordinary persons could reasona- 
ably conclude from the character. of the 
act and from the nature of his official 
powers and duties that it was done in his 
official capacity. However, the High 
Court observed further, if the act done 
is so outrageous and extraordinary that 
no reasonable man could detect in it any 
resemblance to any act which the powers 
of such an officer could allow him to do 
on the facts as represented and declared 
by such officer, his mere allegation that 
he did the act in his official capacity 
would not suffice. 

TA. In the background of these 
well settled principles it is difficult to 
accept the contention of Shri R. Ghosh 
that the allegation made in para 7 of the 
plaint that the defendant had ‘“com- 
mitted defaleation and misappropriation 
of Government money from the Sub- 
Treasury amounting to Rs. 98,566.23 np,” 
can appropriately fall within the ex- 
pression “any act purporting to be done 
by such public officer in his official 
capacity” used in Section 80. That con- 
tention amounts to saying that if out of 
the currrency notes and bullion lying in 
the chest of the Treasury the Sub- . 
treasurer stuffs his pockets, marches to 
the house and, in the manner of a 
philanthropist, pla aga the Govern- 
ment property to his wife and other 
members of his family, he can still pose 
that all this constituted an act purport: 


ing to be done by him in his official 
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capacity. Such contention, for obvious 
reasons, has nothing to commend itself 
for judicial acceptance and it is stated 


only to be rejected. Therefore, no notice 
under Section 80 would be required res- 
pecting the allegation af misappropria- 
tion and defalcation committed personal- 
ly by the defendant. However, that does 
not solve the whole matter in con- 
troversy. The next question that falls 
for determination is whether the suit is 
based only on the allegation of misapp- 
ropriation and defalcation committed by 
the defendant himself? I think on the 
plain reading of the plaint the reply to 
that question must be in the negative. 


1: In the heading of the plaint 
the suit is said to be “for recovery of or 
compensation for misappropriated Gov- 
ernment money valued at Rs. 98,649.88 np.” 


In para 3 of the plaint it is 
alleged that the defendant having 
been in sole charge of the Sub- 
Treasury he alone is responsible 


for the misappropriation of the account 
for the heavy loss suffered by the Gov- 
ernment and to compensate for the same. 
These allegations do not amount to a 
personal charge of misappropriation 
against the defendant but make him res- 
ponsible for the misappropriation of 
the Government money and the conse- 
quent loss suffered by the Government 
irrespective of the fact who had com- 
mitted the defalcation. In other words, 
they clearly mean and imply that the 
defendant is liable to make good the loss 
occasioned by his lapses of omission and 
commission. The nature of such lapses 
is described in para 5, the salient featu- 
res of which have already been reproduc- 


ed above. In para 6, again. it is alleged 
that the misappropriation of Rs. 14, 
570/- deposited by Shri S. K. Ganguly 


in the Sub-Treasury was the direct con- 
sequence of the defendant’s failure to get 
that amount firstly entered in the regis- 
ter of valuables and then in transmitting 
the cover containing the money to the 
double lock in the strong room. 


The allegations in para 8 almost 
clinch the issue. It is alleged therein that 
“From what has been stated above” the 
plaintiffs have suffered a loss of the 
amount claimed while it was in the sole 
custody of the defendant and that the 
defendant is under all circumstances 


bound to compensate the loss occasioned 
to the plaintiffs. Shri H. C. Nath tried 
to get out of the obvious implications of 
. para 8 on the specious plea that they 
refer only to what is stated in para 7 and 
he laboured hard to gather support for 
that plea from the words “From what 
has been stated above” used in para 8. 
However. those words by no stretch of 
reasoning can be interpreted to refer 
only to what is stated in para 7. They 
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clearly have reference to all what had 
been outlined in paras 1 to 7 of the plaint. 
And since in para 5 a large number of 
acts including illegal omissions are attri- 
buted to the defendant while discharging 
his official functions as Sub-Treasury 
Officer, Shri R. Ghosh was right in his 
submission that the suit cannot be styled 
as one only for recovery of or compensa- 
tion for the amount misappropriated by 
the defendant, and that it actually em- 
braces the prayer for compensation for 
the loss suffered by the Government on 
account -of the lapses committed by the 
defendant during the period he was at 
the helm of the affairs of the Sub- 
Treasury, no matter who had pocketed 
tne money found short in the chest of 
the Treasury. This submission gathers 
support from the words “the defendant 
is under all circumstances bound to com- 


pensate the loss thus caused to the plain- 
tiffs” used in para 8. 


Therefore, the suit is clearly based 
on composite allegations: allegation of 
misappropriation by the defendant him- 
self, or, alternatively, his liebility to 
make good the loss suffered by the Gov- 


ernment for acts of omission and com- 
mission allegedly committed by the 
defendant. For the latter cause of ac- 


tion the plaintiffs, I have no doubt, were 
bound in law to serve a notice on the 
defendant under Section 80 before filing 
the suit, and that having not been done 
the plaint must be rejected under Rule 
1i (d) of Order VII of the Code. 


8. This takes me to the considera- 
tion of the plea of waiver, raised on be- 
half of the plaintiffs, which prevailed in 
the trial Court. There appears to be 
complete unanimity at present between 
the various High Courts on the point 
that since notice under Section 80 is 
meant for the benefit of the defendant, 
there is nothing to prevent him from 
waiving the notice or from being estopp- 
ed by conduct from pleading the want 
of notice. The view once expressed by 
certain High Courts that the Section be- 
ing mandatory its provisions cannot be 
waived by the defendant lost ground 
with the decision of the Privy Council 
in Vellayan v. Govt. of Marads, AIR 
1947 PC 197. It was held in that case that 
the notice required to be given under 
Section 80 is for the protection of the 
authority concerned and so if in a parti- 
cular case he does not require that pro- 
tection and says so, he can lawfully 
waive his right to the notice. The 
Supreme Court held in Dhian Singh v. 
Union of India. ATR 1958 SC 274 (at p 
282), that if the plea of notice is neither 
taken in the written statement nor an 
issue framed in that behalf by the trial 
Court, that would justify the inference 
that the objection under Section 80 had 
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been waived. Hence, the proposition that 
the notice under Section 80 can be waiv- 
ed is setiled beyond dispute and the par- 
ties’ counsel in the present case did not 
join issue on that point. However, they 
were in serious conflict on the point 
whether or not the defendant Jatindra 
had waived the benefit of the notice 
under Section 80. For the reasons given 
in the next following para, I feel satis- 
fied that the trial Court had gone wrong 

in holding that the notice should be 
deemed to have been waived by the 
defendant. 

9. When the application dated 
11-7-1966 of the defendant for framing 
additional issues bearing on Article 300 
of the Constitution and Section 80 of the 
Code came up for consideration before 


the trial Court on 6-8-1966, the plain- 
tiffs’ counsel did not object to framing 
of the said two additional issues. As a’ 
matter of fact, Order No. 45, dated 
6-8-1966, recorded by the trial Court, 


brings out that the plaintiffs’ counsel went 
to the length of stating at the bar that 
the points raised in the application of 
the defendant being legal in nature could 
be taken up even at the time of hear- 
ing of the final arguments in the suit. 
It is thereafter that the Court proceeded 
to frame the two additional issues. When 
the case was put up before the Court on 
3-1-1967 for hearing arguments on those 
issues, a somersault was staged by the 
plaintiffs’ counsel who came forward 
with the plea that if notice under Sec. 80 
was necessary for maintaining the suit 
against the defendant, that notice should 
be deemed to have been waived. This 
stand was clearly opposed to the one taken 
on 6-8-1966. If the plea of waiver had 
any validity the plaintiffs’ counsel would 
have strenuously objected to the for- 
mulation of the two additional issues on 
6-8-1966. Therefore, it is not the defen- 
dant who can be said to have waived the 
notice under Section 80 but it were the 
plaintiffs who had waived the objection, 
if any about the plea based on Sec- 
tion 80, somewhat belatedly adopted by 
the defendant. 

I may hasten to add that in the case 
of Vallayan, AIR 1947 PC 197 (supra) the 
Privy Council held that the defendants 
were under no duty to point out the 
error of the plaintiffs in filing the suit 
without giving a notice under Sec- 
tinon 80 and that the defendants “might 
have been negligent in their own interest 
in not raising the plea at an earlier 
stage”. It was observed further that 
“negligence cannot give rise to an estop- 
pel unless there is a duty of care”, and 
that “if in the result the appellants 
find themselves precluded by the 
Limitation Act from prosecuting any 
action which might otherwise have been 
open to them, that is, a fortuitous result 
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for which the respondents cannot be held 
responsible”. 


It was held in the case of Wasant 
Shripat v. G. M. Khandekar, AIR 1949 
Nag 25, that delay, however long, would 
not necessarily by itself be a ground for 
holding that the defendant has waived 
the notice. These two decisions of the 
Privy Council and Nagpur High Court 
are authorities for the proposition that 
mere negligence or delay per se in rais- 
ing the plea of Section 80 by the defen- 
dant does not constitute waiver. The 
word “waive” is defined in the Chambers’ 
Twentieth Century Dictionary in, the 
legal sense as: “to give up  voluntarily,). 
as a claim or a contention”. Obviously, 
waiver postulates a voluntary and deli- 
berate mental act. Non-adoption of the 
plea of want of notice in the written 
statement may conceivably be attribut- 
able to ignorance of law or sheer negli- 
gence on the part of either defendant or 
his counsel. It would be extremely un- 
fair in such circumstances to ascribe 
waiver of notice to the defendant. It 
follows that the plea of waiver can be 
sustained only on the basis of evidence, 
direct or circumstantial, that it had been 
consciously given up by the defendant. 


The observations of the Privy Coun- 
cil in the case of Vellayan, AIR 1947 PC 
197, that the defendants were under no 
duty to the plaintiffs to point out their 
error in filing a suit without notice 
under Section 80, that the defendants 
might have been negligent in their own 
interest in not raising the plea at an 
earlier stage. and that negligence cannot 
five rise to estoppel unless there is a 
duty of care have great legal importance 
while adjudicating upon the plea of 
waiver. Purely legal points. it will be 
appreciated, can be raised ata late 
stage in the suit or even in the appellate 
Court. Therefore, mere delay cannot by 
itself be considered fatal to plea of notice 
under Section 80. 

10. In fairness to Shri H. C. 
Nath. the Government Advocate, I must 
make passing reference to three authori- 
ties cited by him relevant to the plea of 
waiver. They are reported as AIR 1964 
All. 471, Gaja v. Dasa Koeri, AIR 1957 
Madh B 108, Union of India v. Tej Narain, 
and AIR 1943 Bom. 160,° Erachshaw v. 
Secy. of State, In the Allahabad case the 
State Government, which happened to be 
one of the defendants in the suit, neither 
filed written statement nor raised the 
plea of waiver either in the trial Court 
or in the High Court. In such circumst- 
ances, it was held that that Government 
had waived the plea of notice under Sec- 
tion 80. 

The High Court of Madhya Bharat 
held that where an objection as to suffi- 
ciency of notice under S. 80 was raised at 
a late stage, the defendant should be 
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deemed to have waived his right to the 
notice. In that case the plea of notice 
was not taken in the written statement 
and was put forward for the first time 
towards the close of the suit which had 
been pending for over two years. In the 
background of those circumstances, the 
trial Court refused the prayer for amend- 
ing the written statement and the High 


Gouranga 


Court upheld the order of the trial 
Court. 
The view taken by the Bombay 


High Court was that when there is aver- 
ment in the plaint that notice under 
Section 80 had been given and that aver- 
ment is not traversed in the written 
statement, service of notice may be 
taken as admitted and leave thereafter, 
should not be granted to deny what had 
once been admitted either expressly or 
by implication. It was further held that 
an amendment of the written statement 
raising the plea after five years should 
not be allowed when the granting of the 
amendment would have the effect of 
disentitling the plaintiff from bringing 
another suit. 


All the three cases, in my opinion, 
are distinguishable on facts. The plea 
relevant to notice under S. 80 was raised 
by the defendant Jatindra before the case 
was fixed for recording of evidence and 
so it cannot be said that the plea was 
adopted so belatedly as would legitimate- 
ly justify the conclusion that it had been 
waived. The Bombay case is distinguish- 
able from the one on hand on the short 
ground that in the latter case no notice 
under S. 80, valid or invalid, had been 
given nor was there any averment to that 
effect in the plaint. I may appropriate- 
ly refer at this stage to the case report- 
ed in AIR 1925 All 241 (2), Murari Lal 
v. E. V. David, where it was held that a 
plea as to want of notice under Sec. 80 
is not barred even though it is raised for 
the first at the date of final hearing. In 
that case the plea of Section 80 was 
adopted just before the commencement 
of the trial and the explanation given by 
the defendant for taking it somewhat 
belatedly was that certain observations 
made in another decision of the Alaha- 
bad High Court had brought to his atten- 
tion his right to claim such a notice. of 
which he was till then not cognizant. The 
High Court held that the failure of the 
defendant to raise such an objection in 
the written statement cannot per se be 
regarded as a waiver even if waiver was 
otherwise admissible, because the objec- 
tion was raised practically before the 
trial had commenced and before any 
prejudice could have been caused to the 
plaintiff by the lateness of the stage at 
which the objection was raised. The 
facts of our case almost correspond com- 
pletely to this case of the Allahabad 
High Court. 
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AVI. Re 


11. In view of the above discus- 
sion of the various authorities cited by 
the parties’ counsel and the relevant 
facts, I cannot subscribe to the view of 
the trial Court that the defendant should 
be deemed to have waived‘ the’ notice. 
Therefore, it is ‘not possible to maintain 
the order of the trial Court. 


12. The last point raised by Shri 


H. C. Nath was that the revi- 
sion petition against the order 
of the trial Court is not main- 


tainable in Jaw. In support of that con- 
tention he cited the authorities reported 
as (1885) ILR 11 Cal 6 (PC). Amir Hassan 
Khan v, Sheo Baksh Singh, AIR 1953 
SC 23 Keshardeo Chamria v. Radha 
Kissen, and 53 Cal WN 458 = (AIR 1949 
PC 156), N. S. Venkatagiri v, The Hindu 
Religious Endowments Board, In reply, 
Shri Ghosh placed reliance on AIR 1970 
Manipur 34, Chanambam v. Yumnam. 
I see no necessity of discussing the 
priniples enunciated in these authorities 
for, In my opinion, it is plain that the 
revision petition is maintainable. It is 
for the reason that if the plea of waiver 
is not well founded, as held by me, then 
the Court will have no jurisdiction to 
proceed with the trial of the suit. There 
fore, it is a case where the trial Court 
lacks jurisdiction te try the suit and so 
the revision is very obviously competent. 


13. In the result, I allow the 
revision petition, set aside the order 
made by the learned trial Court, “and 
reject the plaint under Rule 11 (d) of 
Order VII of the Code. Taking all the 
circumstances into consideration, I leave 
the parties to bear their own costs in 


both the Courts. 
Petition allowed. 


AIR 1971 TRIPURA 56 (V 53 C 14) 
R. S. BINDRA, J. C. 


Gouranga Chandra Shaha, Petitioner 
v. Koar Bahadur Singh and others, Res- 
pondents. 


Civil Revn. No. 55 of 1968, D/- 25-7- 
1970 against Order of Munsiřf Sadar, 
D/- 4-7-1968. . 

Civil P. C. (1908), O. 23, R. 1 (1) — 
Plaintiff can at any time relinquish part 
of his claim in suit. Hence in a suit for 
possession and mesne profits filed in 
Court having pecuniary jurisdiction 
plaintiff can relinquish part of his claim 
for mesne profits in order to save the 
suit from falling outside jurisdiction of 
Court when it is discovered that it was 
undervalued. AIR 1946 Mad 126° and 
ATR 1948 E P 30 Relied on; AIR 1935 
All 842 and AIR 1943 Nag 239 and AIR 
1949 Mad 719, Distinguished, 

(Paras 1, 2. 4 and 5) 
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Cases Referred: Chronological Paras 
(1949) AIR 1949 Mad 719 (V 36) = 
1949-1 Mad LJ 589, £Varry 
a gaa V. Dasary Narayana- 


(1948) AIR 1948 EP 30 (V 35) = 
50 Punj LR 118, Gainda Mal v. 
Madanlal 4, 5 

(1946) AIR 1946 Mad 126 (V 33) = 
1945-2 Mad LJ 473, Duggempudi 
Ramkrishna V, Duggempudi 
Veerareddi 

(1943) AIR 1943 Nag 293 (V 30) = 
1943 Nag LJ 463, Sobhagsingh v. 
Ranjitsing 

(1935) AIR 1935 All 842 (V 22) = 
1935 All LJ 918, Tirkha v. Ghasi 
Ram 

P., M. Palit, for Petitioner. M. c. 
Deb Roy, for Respondent No. 1. 

ORDER:— This revision petition by 
the defendant Gouranga Chandra Shaha 
arises out of a suit instituted against 
him on 7-5-1966 by Koar Bahadur Singh 
for possession of a piece of land and for 
recovery of the mesne profits 
ing that land, and is directed against the 
order dated 4-7-1968 by which the 
Munsiff, Sadar, permitted the plaintiff 
to relinquish a part of the claim relat- 
ing to mesne profits and to amend the 
plaint, the nature of which amendment 
shall be presently stated, 

2. The facts of the case have to 
be set out, though briefly, to bring out 
clearly the point that arises for deter- 
mination. The area of the land in dis- 
pute was mentioned in the original plaint 
as 1 kara and 1 krant. with specified 
boundaries. Its market value was fixed 
at Rs. 400/-. The amount claimed as 
mesne profits was put at Rs, 1400/-. An- 
other relief claimed in the suit was the 
removal of a hut built on the land in 
dispute by the defendant Gouranga 
Chandra, and this relief was valued at 
Rs, 60/~. Therefore, all-told, the value 
of the suit was fixed at Rs. 1860/- for the 
purpose of jurisdiction as well as of 
court-fee. 
the correctness of the area of 
the land in dispute and also its valuation 
as given by the plaintiff. The Court issu- 
ed a commission for determining the 
exact area of the land witin the bounda- 
ries mentioned in the plaint. The com~ 
missioner reported that the area of the 
Tand is 2 karas and 16 dhurs, almost 
double of what had been mentioned in 
the plaint. That report was accepted by 
the Court on 23-3-1968. 

On 10-6-1968, the plaintiff applied 
for amendment of the plaint with a 
view to.make the area of the land in dis- 
pute correspond with the report of the 
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Commissioner. Two days thereafter, on 
12-6-1968.. the plaintiff submitted an- 
other, application to the Court stating 


that since as a consequence of the report 
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The defendant objected to. 
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of the Commissioner the area of the land 
will have to be doubled with the result 
that the market value of the land will 
go up from Rs. 400/- to Rs. 800/-, he had 
decided to abandon claim to Rs, 736/-, 
representing mesne profits for the period 
of 18 months, so that the suit could re- 
main within the pecuniary jurisdiction of 
the Court, which, in those days, was 
Rs. 2000/-. Both the applications were 
opposed by the defendant Gouranga Chan- 
dra. After hearing the parties’ counsel at 
length, the learned Muniff allowed both 
the applications by his consolidated order 
dated 4-7-1968. It is against that order 
oes the instant revision petition was 
ed. 

3. In the opinion of the Munsiff 
it was open to the plaintiff to relinquish 
any part of the claim his sweet 
will and if the balance of the 
claim did not go beyond the pecuniary 
jurisdiction of the Court, the suit could 
be proceeded with in the same Court. 
He distinguished the authorities cited on 
behalf of the defendant laying down that 
a Court has no right to direct the amend- 
ment of a plaint when the subject-matter 
of the suit is beyond its pecuniary 


jurisdiction. 

4. Shri P. M. Palit, appearing for 
the defendant petitioner. strenuously urg- 
ed that since as a consequence of the report 
of the Commissioner the value of the suit 
stood enhanced to Rs. 2260/-, which was 
clearly above the pecuniary jurisdiction 
of the Munsiff seized of the suit, he (the 
Munsiff) had no jurisdiction to allow the 
plaintiff to abandon a part of his claim 
only to keep the valuation of the suit 
at a level well within his jurisdiction. In 
support of that contention he relied 
heavily on the case Tirkha v. Ghasi Ram, 
AIR 1935 All 842, Sobhagsingh v. Ranjit- 
sing, AIR 1943 Nag 293 and  Varry 
Mutyalamma v. Dasary Narayanaswamy, 
AIR 1949 Mad 719. 


Shri M. C. Dev Roy, appearing for. 
the plaintiff-respondent, on the other 
hand, urged vigorously that the authori- 
ties cited for the petitioner are clearly 
distinguishable on facts that it is always 
wpen to the plaintiff to relinquish any 
part of his claim under R. 1 of O. 23, 
Civil Procedure Code, and that no illega- 
lity had been committed by the Court 
in allowing the two applications dated 
10th and 12th of June, 1963 made by the 
plaintiff. He placed reliance on the deci- 
sions in Duggempudi Ramakrishna v. 
Duggempudi Veerareddi, AIR 1946 Mad. 
126 and Gainda Mal v. Madan Lal, AIR 
1948 EP 30 to fortify his contention. 


5. In my opinion, the matter in 
controversy does not present much of 
legal difficulty and it admits of easy 
solution. Before announcing orders on 
plaintiffs two applications on 4-7-1968, 
the date of impugned order, it was com- 
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monly admitted, the Munsiff had the 
jurisdiction to try the suit since its value 
until that moment was only Rs. 1860/-. 
Sub-rule (1) of Rule 1 of Order 23 of the 
Code provides that at any time after 
the institution of a suit the plaintiff may, 
as against all or any of the defendants 
withdraw a suit or abandon part of his 
claim. There is abundant authority for 
the proposition that a part of the claim 
can be abandoned without any amend- 
ment of the plaint. It was held by the 
Madras High Court in the case of 
Duggempudi Ramakrishna, AIR 1949 Mad 
126 (supra) that a plaintiff has a right 
under O. 23, R. 1. of the Code to relin- 
quish part of his claim in order to bring 
it within the court-fee paid, and that 
neither permission of the Court nor an 
application for amendment of the plaint 
is necessary for. that purpose. If the 
plaintiff abandons part of his claim. the 
High Court observed further, he has 
only to intimate that fact to the Court and 
,the Court has only to note it on the 
‘plaint. Likewise, the Punjab High Court 
lheld in the case of Gainda Mal. AIR 1948 
EP 30 (cited above) that under sub-rule 
(1) of Rule 1 of Order 23 # a plaintiff 
wishes to withdraw a suit or abandon a 
part of his claim he can do so at his 
sweet-will. 


Indeed. on the plain language of the 
sub-rule there can be no dispute about 
the right of a plaintiff to abandon part 
of his claim as and when he makes up 
his mind to do so. Therefore it was 
clearly open to the Munsiff to accept 
the application made by Koar Bahadur 
Singh on 12-6-1968 for abandoning the 
claim to Rs. 736/- representing the mesne 
profits for the period ending with Octo- 
ber, 1963. On abandonment of that 
claim, the value of the suit immediately 
fell down to Rs. 1124/-. A moment after 
the abandonment of the claim to Rs. 
736/-. or even simultaneously with that 
abandonment, the Munsiff could permit 
amendment of the plaint. as prayed for 
by the plaintiff, for increasing the area 
of the land in dispute to accord with the 
report made by the Commissioner. The 
edditional area of land was valued by 
the plaintiff at Rs. 400/-. Therefore. the 
total value of the suit for the purpose of 

jurisdiction would work out to Rs, 1524/- 
- {subsequent to the abandonment of the 
claim respecting Rs. 736/-. I can see no 
legal hurdle in the way of plaintiffs 
desire, and the court’s ability, to procure 
that end —— result. 


6. All the three authorities cited 
on behalf of the defendant-petitioner 
are distinguishable on facts. Ghasi Ram 
of the Allahabad case, AIR 1935 All 842 
had filed a suit on 2-7-1934 for the re- 
covery of Rs. 553-8-0 in the Court of 
Small Causes which had jurisdiction only 
upto Rs. 500/-. The suit having been 
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. suit until the amendment was 
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registered the summons was jssued_ to 
the defendant Tirkha who filed written 
statement on 17th of August, 1934, alleg- 
ing that the Court had no jurisdiction. 
It is thereafter that Ghasi Ram moved 
an application for amendment of the 
plaint with a view to reduce the claim 
to Rs. 500/-. That application was allow- 
ed on 10th of September, 1934, and there- 
after the case was tried on merits and 
ultimately decreed. Tirkha filed a revi- 


- Sion petition in the High Coaurt which 


heid that the trial Court has no right to 
direct the amendment of a plaint when 
it has no jurisdiction over the subject- 
matter of the suit. It was further held 
that since Ghasi Ram had claimed a 
sum of Rs. 553-8-0 when the jurisdiction 
of the Court was limited to only Rs. 
500/-. the Court could not have allowed 
Ghasi Ram to bring down the sum to 
Rs. 500/- by way of amendment with 
the object of giving jurisdiction to the 
Court. It will be noticed that right 
from the date of the institution of the 
allowed 
the Court had no jurisdiction to try the 
suit, and for that reason the only course 
open to it was to return the plaint to 
the plaintiff for presentation to the Court 
having jurisdiction in the matter instead 
of allowing him to cut down the amount 
in suit to Rs. 500/- to clothe itself with 
jurisdiction. In our case, as already 
pointed out above, the Court had 
jurisdiction until the two  applictions 
were .disposed of on 4-7-1968. The 
Court would have lost jurisdiction over 
the suit if it had allowed the amend- 
ment for addition to the area of the land 
in dispute without first taking note of 
the prayer of the plaintiff to abandon 
the claim respecting Rs. 736/-. But that 
contingency was met by deciding the 
two applications of the plaintiff simulta- 
neously. Indeed, speaking legalistically, 
the claim to Rs. 736/- stood abandoned 
at the very moment the application dated 
12-6-1968 was presented to the Court 
for no order of the Court was required 
to give it legal shape. The Court had 
only to make note of that fact on the 
plaint. The amendment application filed 
on 10-6-1968 could not be decided by the 
Court until the defendant had been given 
notice and his objection, if any, heard. 
Therefore, virtually and in law the value 
of the suit came down to Rs. 1124/- on 
12-6-1968. when application abandoning 
claim to Rs. 736/- was made, and it went 
up to Rs. 1524/- on 4-7-1968, the date on 
which the amendment application of 
the plaintiff was allowed. 


T. A close study of the Nagpur 
authority cited on behalf of the petitioner 
Gouranga Chandra would bring out that 
it has no relevancy to the point at anvil 
in the present petition. In the reported 
case, the suit valued at Rs. 13,477/- was 
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pending in the Court of the Additional 
District Judge when the plaintiff Ranjit 
Singh hit upon the idea that if he could 
manage to get his suit tried in the 
Court of Subordinate Judge, First Class, 
who had jurisdiction in cases not exceed- 
ing Rs. 10,000/-, he would stand on a 
better footing respecting his legal rights 
including the plea of res judicata. He, 
therefore. amended his plaint by dropp- 
ing a claim to profits for a period of four 
years and thus brought the valuation of 
the suit below the sum of Rs. 10,000/-. 
Thereupon, he prayed that the suit 
should be sent to the Subordinate Judge 
beacuse of the provisions of Section 15 
of the Code which provides that every 
suit shall be instituted in the Court of 
the lowest grade competent to try it. His 
prayer was granted by the Additional 
District Judge and the plaint was return- 
ed to him for presentation to the proper 
Court in terms of Rule 10 (1) of Order 7 
of the Code. That Rule enacts that the 
plaint shall at any stage of the suit be 
returned to be presented to the Court in 
which the suit should have been institut- 
ed. The defendant Sobhagsingh chal- 
lenged the order of the Additional District 
Judge returning the plaint by taking the 
matter in appeal in the High Court. The 
High Court accepted the appeal and re- 
manded the suit to the Court of Addi- 
tional District Judge for trial on hold- 
ing that Rule 2 (1) of Order 2 under 
which the plaintiff had been permitted 
to relinquish a portion of his claim in 
order to bring the suit within the 
jurisdiction of the Subordinate Judge, 
did not apply to a suit in which prayer 
for relinquishment of a portion of the 
plaint is made during the pendency of 
the suit. 


The High Court observed that that 
provision deals with the frame of the suit 
and does not refer to a case of abandon- 
ment of a part of the claim after the suit 
is filed, or impose on any Court an 
obligation to allow a plaint to be amend- 
ed in such circumstances. Another per- 
tinent observation made was that the 
object of an amendment is to enable the 
Court, before whom a case is pending. 
to do justice between the parties and 
not to take the case away from the Court 
which has jurisdiction to try it. It 
would be evident that neither the facts 
of the Nagpur case nor the principles of 
Jaw enunciated therein have any re- 
levancy to the case in hand. The plain- 
tiff Ranjit Singh of the reported case 
could certainly have abandoned a part 
of the claim under Rule 1 of Order 23 
but clearly he had no right to urge after 
he had abandoned the claim that the 
Dlaint should be returned to him for 
presentation to the Court having jurisdic- 
tion to try the suit based on the amend- 
ed valuation. ,It may be added that 
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even after the amendment folowing 
abandonment of a part of the claim. the 


Additional District Judge retained 
jurisdiction to try the suit. The High 
Court, speaking practically, condemned 


the practice of chicanery under the 
guise of amendment. 

8. The exact point that arose for 
determination in the third authority (of 
Madras High Court) relied upon by Shri 
Palit was how should a suit for declara- 
tion of title to and”possession of property 
alleged to be in occupation of the 
licensee be assessed for the purposes of 
jurisdiction and -court-fee. The High 
Court held that such a suit falls 
under clause (v) of Section 7 of the Court 


Fees Act and so ad valorem court-fee on . 


the market value of the property in dis- 
pute shall have to be paid and that will 
also be its jurisdictional value. Towards 
the close of the discussion of the matter 
in issue, the High Court happened to 
remark that 

“It is ordinarily not open to a Dis- 
trict Munsiff, though there. may be 
some exceptional circumstances which 
may justify.this course, to allow an 
amendment of any plaint which may 
help to bring a doubtful plaint really 
within the jurisdiction of a higher Court 
within his own jurisdiction”, 
and added that 

“It is ordinarily his duty to decide 
his own jurisdiction to try the original 
plaint filed .before him.” 
These observations were called for 
because the suit originally had been 
evaluated at Rs. 800/- under Section 7 
(v) of the Court-fees Act, apparently on 
the basis of the market value of the pro- 
perty in dispute, and that when the 
defendants raised the plea that the 
market value of the property was 
Rs. 3000/- the plaintiffs moved an appli- 
cation for amendment of the plaint to 
the effect that their suit was only for 
a declaration of their right in the 
property and to recover possession 
thereof after eviction of the defendants 
who are their licensees and that the 
value of their right to eject the licensees 
is Rs. 800/- under Section 7 (b) of the 
Court-fees Act. 


The High Court was critical of the 
order allowing the amendment to that 
effect, it being of the view that the suit 
was clearly for eviction of the defen- 
dants from the property in dispute and 
that such a suit had to be evaluated on 
the market price of the property both 
for the purposes of court-fee and jurisdic- 
tion. The High Court observed that in 
the matter of suits falling under clause 
(v) of Section 7 of the Court-fees Act 
the plaintiffs have no right to give an 
artificial value to the suit for the pur- 
pose of jurisdiction. I can find no 
parallel between the facts of this 
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Madras High Court and those 
case I have to deal with. 

9. It follows from the above dis- 
cussion that none of the three authori- 
ties cited on behalf of the defendant- 
petitioner provides a solution to the 
point that falls for determination in the 
present revision petition. For the 
‘reasons already stated above while exa- 


of the 


mining the arguments addressed by the’ 


counsel for the ` respondent and the 
authorities relied upor by him, I uphold 
the order made by the learned Munsiff 
and so reject the revision petition with 
costs. Advocate’s fee Rs. 16/-. 

Revision petition rejected. 


‘AIR 1971 TRIPURA 60 (Y 58 C 15) 
R. S. BINDRA, J. C. 


Smt. Bama Sundari Biswas, 
lant v. Jamini Kumar Das and 
Respondents. 


Second Appeal No. 5 of 1970, D/- 
26-6-1970, from judgment and decree of 
Addl. Dist. J. Tripura, in T. A. No. 34 
of 1962. 

Limitation Act (1963), Art. 116 (a) — 
A period of limitation for filing appeal 
against the amended decree will not 
cease to run until a revision filed 
_against that decree is decided. 

AIR 1929 Cal. 676 and AIR 1931 Cal. 323 
Distinguished. (Para 4) 
Cases Referred: Chronological Paras 
(1931) AIR 1931 Cal 323 (V 18) = 

34 Cal WN 1002, Aditya Kumar . 

v. Abinash Chandra 3, 4 
(1929) AIR 1929 Cal 676 (V 16) = 

33 Cal WN 958, Nagendra Nath 

v. Ambica Charan 

M. R. Choudury, for Appellant. 

ORDER:— This appeal filed by the 
defendants Bama Sundari Biswas and 
others on 2-3-1970 raises the question 
whether it is not barred by time 
although it is directed against the decree 
dated 3-4-1967. 


2. To appreciate the points 
canvassed on behalf of the appellants the 
relevant facts may be briefly stated. 
Jamini Kumar, the respondent, filed a 
suit for declaration of his title to certain 
lands as also for possession of those 
lands. The trial Court dismissed his suit 
on 16-7-1962. He took the matter in 
appeal to the District Judge, who allow- 
ed the appeal on 1-9-1965 on setting aside 
the judgment and decree of the trial 
Court. When execution of the appellate 
decree was sought by Jamini Kumar, it 
was noticed that the relief for possession 
of the lands had not been incorporated 
therein. Jamini Kumar consequently 
moved an application before the District 
Judge under Sections 151 and 152 of the 
Civil Procedure Code praying for neces- 
sary corrections in the judgment and the 
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decree. That application was accepted 
by an order dated 3-4-1967. with the 
consequence that the judgment and the 
decree were amended. tAggrieved by 
that order, the judgment-debtors, the 
appellants herein, filed a révision peti- 
tion in this Court. That revision peti- 
tion was rejected on 4th of December, 
1969. It is thereafter that the judgment- 
debtors hit upon the idea of filing an 
appeal against the amended decree dated 
3-4-1967. 

3. As I found the appeal to be 
prima facie barred by time, I fixed it for 
hearing on the point of limitation. It 
was claimed on behalf of the appellants 
by Shri M. R. Chodhury, their learned 
counsel, that the period of limitation for 
filing an appeal against the amended 
decree passed by the District Judge 
would begin to run from 4th December, 
1969, when this Court rejected the revi- 
sion petition. Article 116 of the Limita~ 
tion Act provides that an appeal to the 
High Court from any decree or order, 
under the Code of Civil Procedure, 1908, 
shall be ninety days and it shall begin 
to run from “The date of the decree or 
order”. Assuming that the decree for 
the purposes of Article 116 is the decree 
which was amended by the District Judge 
on 3-4-1967, and not which he had 
earlier passed on 1-9-1965, the period of 
ninety days expired sometime in the 
month of July, 1967. Therefore, the 
appeal filed on 2-3-1970 appears apparent~ 


ly to be hopelessly barred by 
time. However, Shri Choudhury 
endeavoured to get over the 
hurdle by contending that the date of 


the amended decree should be taken as 
the one, on which the revision petition 
was rejected by this Court, viz., 4th of 
December, 1969. He was unable to cite 
any authority in support of that con- 
tention and was fair enough, at the same 

time, in conceding that despite his 
efforts he had not. been able to lay hand 
on any reported case, one way or the 
other, bearing on the point in issue. 
However, he cited the cases of Nagendra 
Nath v, Ambika Charan, AIR 1929 Cal 
676 and Aditya Kumar v. Abinash Chan- 
dra, AIR 1931 Cal 323 and urged that the 
propositions enunciated therein lend 
weight to his contention though some- 
what indirectly. 


I have gone through the two autho- 
rities very carefully but regret to state 
that they are clearly distinguishable, 
being concerned with altogether diffe- 
rent topics, and so nothing said therein 
lends weight to the proposition canvass- 
ed by Shri Choudhury. In the case of 
Nagendra what happened was that a 
final mortgage decree was passed on 
10th October, 1971, and the decree- 
holder presented an application on 8th 
of April, 1919, praying for quite a few 
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amendments. That application was 
allowed and the decree amended. The 


judgment-debtor filed an appeal against 
the amended decree. His appeal was 
partly allowed l 
amendments „granted on 8th of April 
1919 was disallowed by the first appèl- 
late Court. The second appeal to the 
Hish Court by the judgment-debtor was 
rejected on 24th of July, 1924. The 
first application for execution was pre- 
sented by the decree-holder on 18th 
November, 1925. It was contended by 
the judgment-debtor that that applica- 
tion was barred by time. Repelling that 
contention, the Calcutta High Court held 
that the correct date for determining the 
time of limitation under Article 182 
was 24th July, 1924, the date on which 
the second appeal against amended decree 
was dismissed by the High Court. This 
finding was rested on the principle that 
for execution purposes an appeal by it- 


self never operates as a stay since the 
right to execute the decree accrues the 
moment the decree is passed, but if 
there is an appeal, the time of limitation 
for an execution application is postponed 
and does not run until the decree deter- 
mining the appeal is made. The High 
Court observed further that the broad 
principle in India as regards execution 


matters is that time for an execution 


application is not computed from the 
date when the right to apply for execu- 
tion accrues but is postponed in cases 
where there is an appeal. 


Another pertinent observation made 
by the High Court was that upon strict 
construction of Art. 182 or in principle the 
case of an appeal from amended decreeis 
in no way different from the case of an 
appeal from any other decree and that 
as in the other case, appeal from an 
amended decree postpones the date from 
which limitation runs for execution pur- 
poses. It is evident from the facts of 
the reported case and the observations 
made therein that the High Court dealt 
only with the point whether there is any 
distinction between an original decree 
and the amended decree in the 
matter of postponement of the 
date from which limitation runs for exe- 
cution purposes in case of an appeal, and 
the reply given was in the negative. 
The High Court was not called upon to 
decide whether the period of limitation 
for filing an appeal against the amended 
decree is postponed until a revision filed 
against that decree is decided by the 
High Court. Hence, that case is of no 


help in deciding the point that calls for’: amended decree, that appeal has to be 


determination in the instant appeal. 


4, In the other case of Aditya 
Kumar. AIR 1931 Cal 323 the point 
debated before the High Court was whe- 
ther after a decree is modified in re- 
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inasmuch as one of the’ 


[Prs. 3-4] Tri. 61 


view, the appeal is competent against 
the original decree or not. The High 
Court held that if a decree is modified 
in review, to however slight-an extent 
it may be, the modified decree is the 
final decree for the purposes of an 
appeal, and that the fact that no decree 
is drawn up or that-a decree was drawn 
up to the extent of the modification only 
pursuant to the order allowing the re- 
view does not affect the question. On 
this view of the “matter the High Court 
rejected an appeal filed against the origi- 
nal decree when no appeal was filed 
against the decree that followed the order 
allowing review. In substance the 
principles which emerge from this deci- 
sion of the Calcutta High Court are that 
if the decree is amended on review, then 
an appeal against the amended and not 
the original decree is called for in law 
and that the appeal, if any, filed against 
the original decree in such circumstances 
becomes untenable. These principles, 
again, have no relevancy to the point 
this Court has to determine in the present. 
appeal, The decree in favour of Jamini 
Kumar was amended by the District 
Judge as far back as 3-4-1967. 


The mere fact that a revision petis 
tion was filed in this Court against the 
order allowing the amendment would not 
extend the time for filing an appeal 
against the amended decree. When two 
concurrent remedies are available against 
a particular order they cannot be avail- 
ed of one after the other even at a point 
of time when the period of limitation for 
either of the remedies has run out. As 
an instance, the judgment-debtor has 
three concurrent remedies against a 
decree passed ex parte: he can either 
apply for its review under O. 47, R. 1, 
or can move an application for setting 
it aside under O. 9. R.13 or he can agitate 
its correctness by an appeal filed under 
section 96 of the Civil Procedure Code. 
If he chooses one remedy and fails and 
then takes recourse to the alternative 
remedies but after the period for adopt- 
ing them has run out, obviously he will 
have to face nothing but a dismal failure. 
Likewise, in the present case it was 
clearly open to Bama Sundari and others 
to file an appeal against the amended 
decree or a revision petition against the 
order allowing the amendment. They 
having chosen the latter remedy and 
failed, their appeal could have been ad- 
mitted if it were within time in terms of 
Article 116. As indisputably they have 
come to this Court in appeal more than 
ninety days after the passing of the 


thrown out as barred by time. In other 
words, the provisions of Section 3, 
Limitation Act, are clearly attracted and 
they leave no alternative to the Court 
but to act that way. 
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5. I may usefully and appro- 
priately invite attention to Note 8 under 
Article 116, Page 1774, of the Limitation 
Act by the celebrated Commentators 
Chitaley and Rao, 4th Edition. There it 
is stated on the basis of a large number 
of authorities that an amended decree 
must be taken as in“force from the date 
of the original decree and that there is 
a clear distinction between the case of 
amendment and one of novation or sub- 
stitution. Where an instrument is amend- 
ed. it is stated further, so as to express 
the real intention which, it was intended 
to express, but which it did not com- 
pletely express, the transaction -is not, 
in substance, varied, but only its inaecu- 
rate description rectified. On this 
principle it has been held that an 
amendment of a decree under Sec. 151 
or Section 152 of the Civil Procedure 
Code does. not give a fresh starting point 
of limitation for an appeal or ‘application 
though where a party is prejudiced by 
an amendment but finds that by the 
.date of amendment an appeal from the 
decree. is barred if the period is calcu- 
lated~from the original decree, the 
Court will excuse the delay under Sec- 
tion 5 of the Limitation Act. Some 
authorities of Patna, Calcutta and 
Madras High Courts taking the contrary 
view are also cited by the Commentators 
but it is said that that view cannot be 
accepted as correct on principle. It is 
net necessary in the present appeal to 
determine which of the two ‘rival views 
is correct since even if it is assumed 
that the remedy of appeal against an 
amended decree is available, then too 
the appeal is barred by time having 
been filed almost three years after the 
decree was amended. I may add that 
neither an application in writing 
under Section 5 of the Limitation Act 
has been made in the present appeal, 
nor an oral prayer under that provision 
of law was put in during the course of 
arguments. 


6. As a result, I hold the appeal 
as hopelessly barred by time and so 
reject the same in limine. 

Appeal dismissed. 
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Money decree 2 a suit for arrears of 
rent — Even though a landlord is dis- 
‘entitled to a decree of rent in respect 
of a part of the holding in dispute, he is, 
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however, entitled to. a simple money 
decree when he files a suit for the re- 
covery of arrears of rent respecting such 
holding. AIR .1937 Pat 558 and AIR 1932 


- Pat 304; Rel. on; AIR 1938 Pat 124 and 


AIR 1922 Pat 608 (1), Disting. 

' é : (Para 6) 
Ceses Referred: Chronological Paras 
(1938) AIR 1938 Pat 124 (V 25) = 

18 Pat LT 1021, Dwarka Prasad 

v. Babu Lal 5 
(1937) AIR 1937 Pat 558 (V 24) 

18 Pat LT 715, Janki Singh 

Jevanandan Singh 5 
(1932) ATR 1932 Pat 304 (V 19) 

13 Pat LT 392, Rambeas v. 

Akhauri Raj Mohan Sahay 5 
(1922) AIR 1922 Pat 608 (1) (V 9) 

= 69 Ind Cas 704. Maharaja of 

Damraon v. Mathura Kuar 5 

A. K. S. Choudhury and R. Ghosh, for 
Appellant; M. R. Choudhury. for Res- 
pondent. 

JUDGMENT:— The facts relevant 
to this second appeal are that the plain- 
tiff Shrimati Mata Maharani Kanchan 
Parava Mahadevi, the owner of Kayemi 
Taluk ro. 169 in mouja Badharghat, 
settled 63 drones of land out of that 
Taluk with the defendant Amarendra 
Nath Mukhapadhya on Dar-taluki basis 
against an annual rental of Rs. 551/11/- 
inclusive of cess. In the suit for recovery 
of arrears of rent filed by the plaintiff 
she alleged that the defendant had 
surrendered 33 drones out of a total of 
63 and so the proportionate rent payable 
by him for the balance of 30 drones was 
Rs. 254/3/9 per annum. It was pleaded 
further that the defendant had not paid 
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the rent for the period 1369 T. E. to 
1371 T. E. aggregating to Rs. 7686/13/6 
despite repeated demands and so 
it was. prayed that a decree for that 
sum be awarded against him. 

2. The defendant resisted the 
suit. He admitted that he had taken 63 


drones of land of Dar-taluki basis from 
the plaintiff but denied that he had ever 
surrendered 33 drones out of them. He 
averred that the question of surrender 
of 33 drones was res judicata in view of 
a pervious judgment between the parties. 
The defendant alleged further that it 
was legally not open to the plaintiff to 
split up the holding and so the present 
suit for recovery of rent respecting a 
part of the holding was not maintain- 
able. 

3. The trial Court held that the 
plea of res judicata adopted by the defend- 
ant was established by the inter partes 


judgment of which Ext. D-2 is the copy, 


but nevertheless the plaintif? was entitl- 
ed to get a simple money decree for the 
amount in suit instead of rent decree 
claimed by her. Therefore, the plaintiff 
was awarded a money decree for Rs. 
766/13/6 with costs. 
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£. The defendant „having felt 
aggrieved with the trial Court’s decree 
took the matter in appeal to the Court 
of the Subordinate Judge, Tripura. Shri 
S. M. ‘Ali, the Presiding Officer f` that- 
Court, dismissed the appeal on 13-11-1967 
but left the*parties to bear &their .own 
costs in his Court. It is against the 
judgment and decree of 
Court that the instant 
was filed. 


5. ‘The only point debated in this 
Court was whether a landlord can sue 
his tenant for recovery of rent for a 
portion of the demised property. It may. 
be mentioned here. that Shri M. R. 
Choudhury. appearingffor the plaintiff, 
conceded that the previous judgment (of 
which Ext. D. 2 is the copy) operates as 
res judicata on the point of alleged 
surrender of 33 drones of land by the 
defendant. and so it follows that the 
present suit is essentially for recovery 
of rent respecting a part of the holding. 
Shri Shyam Choudhury relied heavily 
on the decision in AIR 1938 Pat 124 
Dwarka Prasad v. Babu Lal to buttress 
the proposition that a suit for nent res- 
pecting part of holding is not maintain- 
able. It was held in that case in clear 
terms that it is not open to the landlord 
to sue the tenant for rent in respect of 
a part of the holding. However, Dwarika 
Prasad’s case is conspicuous by the fact 
that the High Court did not examine the 
proposition whether or notin such a suita 
simple money decree for the arrears of 
rent can be awarded. Probably. 
latter point was not raised on behalf of 
the landlord. Support for the view 
taken in Dwarika Prasad’s case was 
gathered from a previous Division Bench 
authority of the same High Court report- 
ed in AIR 1922 Pat 608 (1) Maharaja of 
Damraon v. Mathura Kuar. However, 
in another Division Bench authority of 
the Same High Court reported in AIR 
1932 Pat 304, Rambeas v. Akhauri Raj 
Mohan Sahay it was held that*where a 
suit is instituted for arrears of rent in 
respect of a part of holding. it can be 
treated as an ordinary money suit and 
decreed as such. It was specifically held 
that the effect of not including in the 
suit one of the plots comprised in the 
holding would not be to render the suit 
non-maintainable. It is interesting to 
observe that just as in the case of 
Dwarika Prasad the Court did not exa- 
mine the question whether instead of a 
rent decree a simple money decree 
could be awarded when the suit was 
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filed in respect of a part of the holding, A 


that question went by default even inž 
the case of Maharaja of Dumraon. 


Therefore, those two cases must be 
considered as authority only for the pro- 
position that a rent decree cannot be 
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claimed in a suit relating to a part of 
the holding. They can certainly be not 
taken as authority for the proposition 
that in a rent suit: respecting part of a 


holding even simple money-decree 
cane also be not granted. Rent 
decrees have their special featu- 
res in terms of Bihar Tenancy 


Act (8 of 1934) and Bengal Tenancy Act 
of 1885 under which the cases cited by 
Shri Shyam Choudhury were. decided. 
Likewise was the situation in Tripura 
under the Law of Landlord and Ten- 
ant in the Independent State of Tripura. 
One of such special features is that rent 
decrees can be realized only by proceed- 
ing against the holding concerned and 
not presonally from the tenant. But nene 
of these Acts interdicts award of simple 
money decree in a suit of the present 
nature. Such a decree can be awarded 
in terms of Civil Procedure Code, 1908. 
Shri Shyam Choudhury was unable to 
find any ‘fault with the view taken by 
the Division Bench in_.thée: case of 
Rambeas. There is yet nother single: 
Bench decision of the Patna High Court’ 
which supports the view přopounded by 
Shri M. R: Choudhury, It is reported,in 
AIR 1937 Pat 558. Janki Singh v. 
Jevanandan Singh. In this latter autho- 
rity it was held that if a landlord brings 
a suit for the recovery of arrears of 
rent in respect of a portion of a hold- 
ing, though he will not be entitled to 
claim a rent decree he nevertheless can 
pray for a money decree. The case of 
Maharaja of Dumraon (supra) was con- 
sidered in this judgment but was dis- 
tinguished on the footing that the ques- 
tion of awarding a money decree in the 
alternative was not examined therein. 


6. It would be apparent form the 
above discussion of the authorities cited 
by the parties’ counsel that though it is 
not open to a landlord to claim a rent} 
decree in respect of a part of the hold- 
ing. yet he can legitimately pray for 
awarding him a simple money decree for 
the proportionate amount of the rent. 
Nothing said in the cases of Dwarika 
Parasad and Maharaja of Dumraon 
stands in the way of the Court granting! 
a simple money decree for the propor- 
tionate amount. Actually, I may repeat, 
the question of awarding a money decree 
was never considered in the said two 
authorities. , On the other hand, the deci- 
sions in the cases of Janki Singh . and 
Rambeas lend unqualified support to the 
proposition that a simple money decree 
can be awarded to the landlord when he 
files a suit for arrears of rent in respect 
- of a part of the holding, Indeed, that isi 
the only practical view to adopt as it is 
at once equitable and not opposed to -anyi 
provision or principle of law. Hence, I 
affirm the finding concurrently reached 
by the two Courts below that the plaintiff) 


~~ 


| 


was entitled to a simple money decree 
for the amount claimed in the suit. 

7. Fhe matter- in issue admits of 
treatment from antther standpoint as 
well. It was commonly agreed that. 4 
terms of the vestina order made by the 
Administrator on 14-11-1961 under . the 
provisions of the Land Revenue and Land 


Reforms Act. 1960 the plaintiff Maharani ‘é- 
has ceased to be Telukdar of the holding ` 


in dispute, and likewise the . defendant 
has also lost his status as Dar-~Talukdar 
in respect of the same holding. There- 
fore, as at present the plaintiff is not 


entitled to execute a rent decree against -- 
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the holding which once stood in~ the 
name of the “defendant. Consequently she 
can only pray for a simple money decree 
for the rent in arrears. Theréfore the only 


` decree that could be awarded to her is a 


sis exactly 


simple money decree and thi 
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what has been done by t 
below. 


8. In view of the above discus~ 
sion and the conclusions reached there 
this second appeal -fails and is „dismissed 
with costs. 

Second appeal dismissed. 
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END 


